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EDMUND PLOW DEN, 
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00 HIS COMPANIONS OF THE MIDDLE-TEMPLE, n 
ENCREASE\ OF LAN 
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Wukr I firſt entered upon the 04 of the 
law, (which was in the twentieth year of my age, 
and in the thirtieth year of the reign of the late 
King Henry the eighth of famous memory) * 
reſolved upon two things, which I then purpoſed 
earneſfly to purſue. The firſt was, to be preſent 
at, and to give diligent attention to, the debates of 
queſtions in law, and particularly to the arguments 
of thoſe who were men of the greateſt note and 
reputation for learning. The ſecond was, to com- 
mit to writing what I heard, and the judgment 

oth thereupon, 


THE PREFACE. 
thereupon, which ſeemed to me to be much better 
than to rely upon treacherous memory which often 
deceives its maſter. Theſe two reſolutions I pur- 
ſued effectually by a conſtant attendance at moots 
aud lectures, and at all places in court and chancery, 
to which I might have acceſs, where matters of law 
were argued, and debated. And finding that I 
reaped much profit and inſtruction by this practice, 
I became at laſt diſpoſed to report the arguments 
and judgments made and given in the king's courts 
upon demurrers in law, as abounding more copiouſly 
with matter of improvement, and being more 
capable of perfecting the judgment, than arguments 
on other occaſions. Upon this I undertook firſt 
one caſe and then another, by which means I at laſt 
collected a good volume. And this work I origi- | 
nally entered upon with a view to my own private 
inſtruction, only, without the leaſt thought or inten- 
tion of letting it appear in print. But when upon 
che ſolicitation of ſome of the judges and ather grave 
and learned men, I had ſuffered them. to ſee and 
peruſe it, I was earneſtly requeſted to make it public, 
which I was very unwilling to do, and that chiefly 
for theſe two reaſons among others. Firſt, becauſe 
(as I have been credibly. informed) there were 
anciently four reporters of our caſes, in law, who 


THE PREFACE. 
had a yearly ſtipend from the king for their trouble 

therein; which perſons uſed to confer all together 
at the making and collecting of à report, and their 
report being made and ſettled by ſo many, and by 
men of ſuch approved learning, carried great eredit 
with it, as indeed it ought. But theſe reports were 
made and collected by no other than by myſelf alome, 
a man of fimple underſtanding, and of weak memory 
to retain things uttered, and therefore I thought it 
more proper to keep them up in my own private 
ſtudy (with which deſign I at firſt collected them) 
than to make them public in the world. The fe- 
cond reafon was, becauſe in this work, and efpecially 
in the latter part thereof (beginning at the caſe of 
Throckmerton againſt Tracy and Nicholſon ) I have for 
the moſt part reported .caſes in a fummary wiy, 
collecting together the ſubſtance (as it appeared to 
me) of all that was faid on the one fide, and on the 
other, and oftentimes of all that was ſaid by the 
judges themſelves, without reciting their arguments 
verbatim. In which caſe I have purpoſely omitted 
much that was faid both at the bar and at the bench, 
for I thought that there were few arguments ſo pure 
as not to have ſome refuſe in them, and therefore I 
thought it beſt to extrac the pure only, and to leave 
the refuſe, then and yet holding that to be che beſt 
method of reporting. But this is 2 taſk not eaſily 
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acc | for he who would reject a great part 
5 8 was. ſpoken ag vain and ſuperfluous, and 
relate only hat which was pure and material, ought 
to have not only great underſtanding and memory, 
but. eſpecially; an excellent and diſtinguiſhing judg · 
ment, ſor otherwiſe he may reject as ineſſectual that 
which is very material, and approve as effectual that 
which is of no weight, whereby he would do an 
injury to thoſe at the bar and at the bench who 
argued, and would give them juſt cauſe of offence, 
and alſo by ſuch means the ſubje&-matter itſelf 
would be much injured. And this excellency of 
judgment is to be met with in the greateſt per- 
fection in thoſe who are endued with the greateſt 
degree of reaſon, for it is ſaid that ratio ef? radius 
divini luminis, the greater degree of which a man has, 
the more bright is his genius, and the more bright 
his genius is, the more he pierces and diſpells the 
miſt of ignorance,.and the more he diſpells the miſt 
of ignorance, the more perfectly and clearly he ſees 
the truth, and. the more rightly he judges of it. 
Which things when I conſidered with myſelf, and 
at the ſame time being conſcious of the ſimpleneſs 
of my own underſtanding, and of the ſmall ſpark of 
reaſon with which I am endued, and conſequently 
of my want of excellency in judgment, I thought it 
my duty to decline en public my own dijudica- 

i tion 
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tion of the arguments of men more learned than 
myſelf, and to keep the work for my own private: 
advantage, and thereby to avoid the cenſure of af- 
fecting a more acute and diſcerning judgment than 
1 really had. But by and by an accident happened; 
which inclined me, and (as I may ſay) forcibly com- 
pelled me to make this work public. For having 
lent my ſaid book to a very few of my intimate 
friends, at their ſpecial inſtance and requeſt, and but 
for a ſhort time, their clerks and others knowing 
thereof got the book into their hands, and made 
ſuch expedition, by writing day and night, that in a 
ſhort time they had tranſcribed a great number of 
the caſes, and eſpecially of the firſt, contrary to my 
own knowledge and intent, or of thoſe to whom 1 
had lent the book ; which copies av laſt came to the- 
hands of ſome of the printers, who intended (as I 
was informed) to make a profit of them by publiſh- 
ing them. But the caſes being tranſcribed by clerks 

and other ignorant perſons who did not perfectly 
underſtand the matter, the copies were very corrupt, 
for in ſome places a whole line was omitted, and in 
others one word was put for another, which entirely 
changed the ſenſe, and again in other places ſpaces 
were left where the writers did not underſtand the 
words, and divers other errors and defects there 
were, which, if the copies ſo taken had been printed, 

(HE . | would 
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would have greatly defaced the work, and have been 
2 diſcredit to me. And beſides this, they had omit- 
ted to tranſcribe; the pleadings according to the 
records, and had only tranſcribed the caſes and the 
arguments upon them, ſo that the benefit, which 
the reader would have reaped from the records of 
the pleadings in this book, (which is alfo a book of 
entries of all others moſt ſifted and tried) would 
have been totally loſt. Wherefore in order to pre- 
vent and avoid theſe defects, I conſidered with myſelf 
whether it was not better for me to put this work in 
print. During which conſideration letters were 
ſent to me by all the juſtices of both benches, and by 
the barons of the exchequer, requeſting and encou- 
raging me to make it public. And at laſt, upon 
| theſe and other motives, and hoping that it might 
be of ſome benefit to the ſtudents of the law, I re- 
ſolved (as you fee I have done) to put it in print. 


And this book confiſts of two ſeveral kinds of 
work, the one is, a book of entries, more ſure and 
ſafe to be relied upon and followed than any other 
book of entries. For other books of entries are but 
copies of pleadings written out of the records, upon 
which perhaps ſome iſſue was joined by the parties; 
without the intelligence of the court, or without 
demurrer or other occaſion given to diſcuſs the va- 

u ä lidity 
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lidity of the pleading. - But in this book there is no 
record entered but ſuch upon which there wa either 
2 demurrer in law, or a ſpecial verdĩct given con- 
taining a point of law, in both which caſes the 
matter was thoroughly ſifted and debated at the bar 
and at the bench alſo, and in the end either approved 
or diſapproved, for the cauſes ſhewn in this book, 
by the judgment of the court. So that the records 
here entered are moſl ſafe to be truſted to. And fo 
alſo are the matters in law which are contained in 
this book, for there are ſeareg any but what have 
the ſanction of judgment one way or other, ſo that 
they may be moſt firmly relied upon. And (in my 
humble apprehenſion) theſe reports excell any former 
book of reports in point of credit and authority, 
for other reports generally conſiſt gf the ſudden ſay- 
ings of the judges upon motions by the ſerjeants and 
counſellors at the bar, whereas all the cafes here 
reported are upon points of law tried and debated 
upon demurrers or ſpecial verdicts, copies whereof 
were delivered to the judges, who ſtudied and con- 
ſidered them, and for the moſt part argued in them, 
and after great and mature deliberation gave judg- 
ment thereupon, ſo that (in my opinion) theſe 
reports carry with them the greateſt credit and 
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2 diſcredit to me. And beſides this, they had omit- 
ted to tranſcribe; the pleadings according to the 
records, and had only tranſcribed the caſes and the 
arguments upon them, ſo that the benefit, which 
the reader would have reaped from the records of 
the pleadings in this book, (which is alfo a book of 
entries of all others moſt ſifted and tried) would 
have been totally loſt. Wherefore in order to pre- 
vent and avoid theſe defects, I conſidered with myſelf 
whether it was not better for me to put this work in 
print. During: which conſideration letters were 
ſent. to me by all the juſtices of both benches, and by 


the barons of the exchequer, requeſting and encou- 


raging me to make it public. And at laſt, upon 
theſe and other motives, and hoping that it might 
be of ſome benefit to the ſtudents of the law, I re- 
ſolved (as you fee I have done) to put it in print. 


And this book confiſts of two ſeveral kinds of 
work, the one is, a, book of entries, more ſure and 
ſafe to be relied upon and followed than any other 
book of entries. For other books of entries are hut 
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which perhaps ſome iſſue was joined by the parties, 
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lidity of the pleading. But in this book there is no 
record entered but ſuch upon which there wa either 
2 demurrer in law, or a ſpecial verdĩct given con- 
taining a point of law, in both which caſes the 
matter was thoroughly ſifted and debated at the bar 
and at the bench alſo, and in the end either approved 
or diſapproved, for the cauſes ſhewn in this book, 
by the judgment of the court. So that the records 
here entered are moſt ſafe to be truſted to. And fo 
alſo are the matters in law which are contained in 
this book, for there are ſeareg any but what have 
the ſanction of judgment one way or other, ſo that 
they may be moſt firmly relied upon. And (in my 
humble apprehenſion) theſe reports excell any former 
book of reports in point of credit and authority, 
for other reports generally conſiſt gf the ſudden ſay- 
ings of the judges upon motions by the ſerjeants and 
counſellors at the bar, whereas all the caſes here 
reported are upon points of law tried and debated 
upon demurrers or ſpecial verdicts, copies whereof 
were delivered to the judges, who ſtudied and con- 
ſidered them, and for the moſt part argued in them, 
and after great and mature deliberation gave judg- 
ment thereupon, ſo that (in my opinion) theſe 
reports carry with them the greateſt credit and 
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And in order that I might execute this work 
with' the utmoſt ſincerity and truth, and to the 


intent that I might be more able to underſtand 
the arguments, and to comprehend the true cauſes 


of the judgments herein contained, let me inform 
the reader that in almoſt all the caſes which 1 


| have undertaken to report, before they came to 


be argued I had copies of the records, and took 
pains to ſtudy the points of law arifing thereupon, 
ſo that oftentimes I was ſo much maſter of them, 


that if I had been put to it, I was ready to have 


argued when the firſt man began; and by this 


method I was more prepared to underſtand and 


retain the arguments and the cauſes of the judg- 
ments. And beſides this, after I had drawn out my 
report at large, and before I had entered it into 
my- book, I ſhewed ſuch caſes and arguments, 
as ſeemed to me to be the moſt difficult, and to re- 


quire the greateſt memory, to ſome of the judges 


or ſerjeants who argued in them, in order to have 
their opinion of the ſincerity and truth of the 


report, which being peruſed and approved by them, 
I then entered it into my book. And further, the 


records of the pleadings, and the judgments which 


follow after the arguments, add great credit to the 
report, and help to aſſure the reader that he may 
rely upon any point of law. 


| And 
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And as to ſuch caſes as were argued by: others; 
whereupon no judgment was given in any point, 
(of which caſes there are many) I have ſtaĩd and 
ſuſpended my notes and reports of the arguments 
made in them, in hearing and writing Which I have 
ſpent many days, and · been at great pains and labour, 
without reaping as great proſit as I expected. Some 
of theſe caſes I have delivered to others, but have 
not entered them in my book, nor kept any copies 
of them. And therefore, leſt theſe ſhould come to 
the reader's hands, or others under my name, 
which he may take to be mine, when in truth they 
are not ſo, I think it proper to admoniſh' him not 
to accept as mine, or as thought worthy: by me to 
be publiſhed as mine, any other arguments or 
reports of other men, made before the end of the 
printing of this: As has: ou * which are 
here contained. | | 
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And as to theſe! ſummary reports, although I 
have omitted many things which were ſaid, as 
being deemed by me leſs material than that which. 
is here reported, yet I have not thereby (as far as 1 
am capable of judgiug) given juſt cauſe of offence 
to any. For neither in them nor in the others 
have I ſuppreſſed any ſentence which I remembered 
and thought to be very material, but I have ex. 
| preſſed 
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preſſed the matter intended truly, and for the moſt 

times indeed in other words added by myſelf 
beſt of my knowledge) departing. from the ſenſe 
or intent of the party touching the matter; which 
liberty (I think) I and all other reporters of our law 
may take, and eſpecially in all ſummary reports. 
And I proteſt before God that I have not of purpoſe 
or malice diſgraced any man in theſe reports. And 
becauſe ſome of the caſes here reported hung in 
argument eight, ten, or twelve terms, whereby I 
could not reduce them to any certain year or term 
(as the reports anciently were), and becauſe I have 
fometimes reported little or nothing in a year or a 
term, ſo that I could not preſerve an uninterrupted 
connexion aud dependancy in time (as is done in 
former reports), and thinking it not proper to leave 
the book without a name (for then the ſtudent, 
hearing a caſe cited out of this book, would be at a 
loſs vrhere to find it; for want of a name to the book 
out of which the caſe was cited), therefore, in order 
to give the reader a knowledge of the certainty of 
the time, I have placed a general title at the head of 
every caſe, ſhewing the time, the nature of the 
cular circumſtances; and alſo in order to avoid the 


inconvenience 
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inconvenience before mentioned, which would ariſe 
for want of a name, I have given a name to the 
whole work, and have-called it my COMMENT- 4 
ARIES or REPORTS, which word (Commentary) q 
in one ſenſe ſignifies a regiſter or memorial of acts | 
or ſayings. And ſo, ſeeing this book contains the 
acts and fayings of others touching the matters 
therein treated of, I think the word (Commentary) 
is 2 proper name for it. e | 

Wherefore wiſhing the reader to reap as much 
profit by reading this work as I did by compoſing it 
(which, I confeſs, was great), I commit him to 
God's direction, deſiring no other reward for this 
my trouble than his candid reception hereof, 
his good report. 


FAREWELL, 


| EDMUND PLOWDEN 
Middle Temple 3 
20 October, 1578. | 
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chief baron np tho - 
7 the: eighth day February, in. 
year of the Tu of: king Edwar the faxth, be 
informer and de fendant, pan an: * Rai exhibited 
in 25 exchequer by a 2 Reniger A 115 aid F. 

The tow woe ears in nt . | 
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DE it remembered, Thar Rodorr 4 ; eſquii 

D of. the cuſtom and ſubſidy. of the ord the king 
f the town of Sou 54, and in erer dhe —— 
eeks belonging to the port, came before the barons--of deaf Had 
is exchequer, the 20th day of November in this term, i E . 
er E ger 


2M. 3 Ks 2 
wes r Now 


. wit, unto the 
PART I. 
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Anſwer. 
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The Pleadings: Reniger verſus Fogoſſa. 


izing, the ſubſidy to the lord the king therefore due not being 
paid, nor the oor of the cuſtom and ſubſidy of the lord 
the king in the port aforeſaid, or in any other port of this 
kingdom of England, being in any wiſe agreed with for the 
ſubly ariſing from the mexchandize afofeſaid, contrary to the 
form of the ſtafute in ſuch caſe lately made and provided. 
Wherefore the aforeſaid Robert Reniger prays the advice of | 
the court in the premiſſes, and that he the moiety thereof 
may have according to the form of the ſtatute aforeſaid, 

And hereupon comes the aforeſaid Anthony Fogoſſa in his 
proper perſon, and prays oyer of che information aforeſaid, 
and it is read to him; which being heard and underſtood, he 
complains that he, by colour of the premiſſes in the ſaid in- 
formation ſpecified, ſhall be grievouſly vexed and moleſted, 


and that the faid 16 intals will he taken and detained out 
of his $4 100 en b e ed r Reniger, 
and that by no means juſtly: Becauſe, (by proteſting that the 
information aforefaid is ir tent in law, to which he has no 
neceflity, nor is by the law of the land bound to _— for 
plea nevertheleſs che fame Anthony Fuga ſaith, that long 
before the aforeſaid 7th day of November, in the information 
aforeſaid ſpecified, vis. the 5th day of Aupwf? laft paſt, in the 
iſles of Karre in the parts of Portugal, being under the 
obedience of Fon king of Pertugel, be was poſſeſſed. o 
4500 kintals of green woad (whereof the aforeſaid 1693 


| kintals of green woad in the information aforefaid ſpeeified 


then were parcel) as of his r goods. And being fo 
thereof then there poſſeſſed, he the faid 5th day of Age Wige 
on board a certain ſhip called che 8. Maria de Togma, (whereof 
one Manuel Lopus was then maſter, under God) lying in the 
water at the iſles aforeſaid, the ſame 4500 kintals of 

woad, to be brought and carried by ſea in the fame hip 
thence unto this kingdom of England, that is to ſay, unto the 
ſaid town of Southampton. And the ſame ſhip, with the Maid 
4500 kintals of green woad therein freighted, afterwards, viz: 
the 5th day of September laft paſt, being oppoſite to the iſle of 
Wight, in the ſaid county of Southampton, in its paſſage upon 


cke high ſea towards the ſaid town of Southampton, a certain 


great tempeſt and violence of wind then and there 

_ — —— — | pint where 
ſhip oreſai id was in great danger ſinking together ' 
the ſaid 4500 kintals of green waad which were therein, 
inſomuch that the ſaid maſter and the mariners of the fame ſhip 
being in the ſame deſpaired of their lives; by reaſon whereot, 
8 mariners, for the ſafety as well of cheit 
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 aforefaid,- which Were 5 


— rs ter 


own of 2 — — the _ 
yas poſſeſſed of che ſame reſidue as. 
And becauſe the certainty of the weight of co faid reſidae of 


pc and or Ge . 
Ric Wera at the town. of Seut 
iz, in a certain houſe called the cyffor horſe there, the: aid 


for — "ir dp oy Thanas Wells, 
ong there a collector of the cuſtom and ſubſidy of the ſaid 
tion Mord the king that now is in the port of the ſaid town of Seuth- 
the ton, and in 4 the creeks and places belonging to the 
the ey ſhip aforeſaid was come into the port 
re 0 — woad; and that the ſhip —— 
693 WP? 7<alon of the tempeſt aforeſaid, had been in the dan 

ited orelaid, whereby 2a great quantity af the green woad, 2 
g fo s at firſt in the ſhip aforeſaid (as is aſoreſaid) was caſt out of 
pped + me ſhip into the ſee, ie that he was then ignorant what 
reo ertain quantity of green woad was then left in the ſaid ſhip, 

1 the i deſired + 1 fame collector, that he mi — 
.reen ith the ſame collector in his books of cuſtom and ſubſidy of 
from fad Jord the 3 the port aforeſaid, for 2000 — of 
o the een woad, /y then thought mand do ee 
+ faid ertainty or quanti of the faid reſidue of green woad that 
2 s then left in the ſaid ſhip. And he aſked of the lad 
fle 


ale ector —ͤ—ä—ů and lay upon land a+ the faig town of 
hampton, ay well the ſaid 2000 kintals, as all the reſt of 


ying, and alſo then and there affirming to the collector afore- 
d, that he the ſame Anthony would pay to the ſame collector, 
or the uſe of che ſaid lord the king, all manner of ſubſidies 
ue to the ſaid lord the king, as for the ſaid 2000 kintals 
y him then encred (as Agel) as for al that hould be over 

move the fag number of 2000, kintals, (whereof the 
0 ROS KOMEN" fr" the a n uy an 


— 


Were 


pra lines 3 ofthe fip aforeſaid, and of of the greaten part of the | 


id green woad in the ſaid ſhip (if any ſuch ſhould remain) | 


(+2] 


granted and gave leave to the fame Anthon to do this, and 
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were and yet are partel,) when all the ſaid greeh woad ſhould 
eee eee eee e 
king remaining in the ſaid' town of Southampton for the weigh- 
ing of ſuch merchandizes,” which ſaid collector then and there 
agreed: thereunto, And thereupon he the "ſame Anthony, at 
the town of Southampton aforeſaid; the ſard 1th day of & 


tember, contracted and agreed with the aforeſaid: collector for 


all manner of ſubſidies due to the ſaid lord the king for the 
ſaid 2000 kintals of green 'wead; and for all the reſt of the 
green woad that ſhould then be in the ſnip aforeſaid | whereef 
the aforeſaid: 1693 kintals of green woad in the information 
aforeſaid ſpecified then were and yet are parcel) after the rate 


of 124. for every 208. of value in the ſame, — to the form 


of the act of grant of the ſame ſubſidy: and to the aid colleCtor 
then at the town of Southampton aforeſaid found ſufficient 


ſurety, viz. John Ellen, to ſatisfy and pay to the fame collec-f 


tor for the uſe of the ſaid lord the king all and fingular ſums 
of which are or ſhould be due to the ſaid lord the king 
for the ſubſidy aforeſaid. By reaſon of which ſaid grant, li- 
cence and agreement, he the ſame Anthony afterwards, vi 
the ſaid 14th day of September, as well the ſaid 2000 kintals 
of green woad, as all the reſt of the green y that was in 
the ſhip aforeſaid (whereof the aforeſaid 1603 kintals of green 


woad in the information aforeſaid ſpecified then were and yet 


Replication. 
Vide 4. M. 1. 
Bro. Attaint. 
129. B. N. C. 
5 479. 


are parcel) at the ſaid town of Southampton laid upon land and 
diſcharged, as it was well lawful for him to do. And this the 
ſame Anthony is ready to verify, as the court, &c: And pray 
judgment, and that the aforeſaid 1693 kintals of green woal 
in the ſaid information ſpecified may be delivered back to him; 
and that he (as to the premiſſes) may be diſmiſſed from thi 
court. 0 ; nee 

And Henry Bradſhaw, attorhey general of the lord the king 
(who proſecutes for the ſame lord the king in this behalf) fot 
the lord the king by proteſting ſays, that the plea aforeſaid df 
Anthony Fegoſſa, in manner and form above pleaded, is inſuff- 
cient in law, to which he has no neceſſity by the law of the 
land to anſwer: for replication nevertheleſs ſaith, that the afore- 


_ faid 1693 kintals of green woad in the ſame information ſpe- 


cified were laid upon land and diſcharged, the ſubſidy to the 
lord the king therefore due not being paid, in manner and 
&rm as by the information aforeſaid is above ſuppoſed: with. 
out that that the aforeſaid Anthony Fogeſſ contracted and 

with the aforeſaid collector for the ſubſidy due to the faid lord 
the king for the aforeſaid 1693 kintals of green woad, "accord- 
ing to the form and effect of the ac? aforcfaid; in manner — 


„ DB CQO „ Oe —_ &© 
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n as the ſame Anthony above in pleading Pre A 
nd ſingular which the ſame attorney of the lord the xing, for 
o pe Jan ha ings mens veto verify, as the courts x. I 
And the aforeſaid. faith, that he did contract 
3 r lor all manner of ſubſidies - © 
ue to the ſaid lord the King for the aforeſaid 1693 kintals. of 
. woad, wearing ho. the ley TY 2 of N 


wr — po wok the — attorney of, Ae. lon the 

fy for the ſaid lord the * ny likewiſe that it may be 
nquired by the country. Therefore let an inqueſt be — 
ereon. Aud for that the —— is. an alien horn, that 
8 to ſay, at the city of Oporto in Portugal, under. the obedi- Note, The Par - 
ence o the aforeſaid k as. of Portugal, he prays moi of ty muſt pray 

is on Languages 36 ing to the form of the ſtatute. in ſuch the medicraren 
aſe lately made and provided, . A R. E. M. B. S. See. host fach 
ho to ſpeak. the truth touching the premiſſes being choſen, prayer the 
ried, and ſworn, the ſaid Anthony. Fageſſa, in maintenance of court is not ex 
e- iſſue aforeſaid; above joined to the country, and to prov * 

e ſaid ĩſſue on the behalf of him the ſame Anthony to be ue; n tn Ponce 
— the aforeſaid Thomas. Walls à collector of the ve jak ſance that he 
— ſubſidy of the lord the king in the port and town of Saut h- is an Alien · nee. 
ampton, and. Fah Snath+then and there a clerk or ſervant of“ 0 * 144 
the ſaid Thomas Mallu in the faid office of collector aforeſaid, 5, K pl. 758. 
and alſo one John Davy, yenman, to teſtify that the IE Ee. Eliz, 369. 


in the plea of. him the laid Anthony ſpecified. are true. pl- 3: Po 


. Gawdy et Fen- 
xr. And it muſt be priyed before the' general venire is" awarded, or at "leaſt before it is 
returned and filed, or elſe he has. ſurceaſed this time: and this holds as well where the de- 
fendant is an alien, as, the plaintiff. M. 3 Ed. 4 12, 3. Fitz. Inqueſt, 42. M. 22 = 3. 
14. pl. 38. Fitz. bei ial 71. Dyer, 28. pl, 180 7144 pb.6o., bx, 304. pl. 5. 357. pl *. 7 
2 Rol Abr. 64 ;. P. pl. 1 Cro; Eliz, 869. pl. 3. Per Gawdy ir Famer, Jenk. 216. pl * 
2 Hawk. pl. Cor "420, $ 40. notwithſtanding che opinion of Tremail, M. 21 H. 7, 32. 

23. and St. Pl. Cor: 159. @\See-Vin, Abr. tit. Tale, N. b. 9. P. . For the form of Any 


prayer, ſee Raſt, Enter. 7. b. pl. 2. 158. b. 159+ 264. b.pl, Fr Ds 144. pl. 60. 


Which ſaid 8 Walls being examined upon. is N — 
beſore the barons here touching the premiſles faith, that he 
heretofore, via, on the 21ſt day of, November, in, wr; ſecond 
year of the reign of the ſaid lord the king that now is, here in 
court before the barons of this exchequor was examined upon 
his oath to ſpeak the truth in the premſſes, wherefore the ſame 
Thomas delivered. to the court here, upon his aforeſaid, 
a certain bill 17 75 With the hand of him the fad Thoma, 
touching the Whole truth in the woe him known, and 


prayed d that that bill might be read. And the barons com- 
manded the faid bill to be read, ny. at" requelt of che 


* Aforefaid 
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aſoreſad of dhe Tord the Rig to be enrelled: "ths 
1731 2 Gd Bill — W - ele e. * — 
+3 tepofition Thomas We 11, 
Depolition of have the 75 uh 290 — 1 wt — | 
Welk, rhe fl Themas eam dr of Ne — ih 50 
2 


eon year of tht reign a A king Edward ths 
finthy before Sir Ro Homfey, Ini 400 hi buten of "thi 

77 exchiqtier, 2 _ — Babs of "the 2 — torts nay 
that the — Huy 5 September 1% 15 n f 
the cigftbrt bb —＋ end Anthony 5 7 . ranger 
2 and feln zin net ze had tertdih vöbnd upon 
ads 4 4 callid ib Mahuel Lotus, HA and un- 
2 bitt CCCCECCC rod Hell: Foy becatift "thi 
fhip being in oh the 1255 he wut fait ti trie g 


wee 10 aid Wot — entty With the fall roller 
e for 16 Wy e e J e 10501 
rg Jo being 15 e ſaid ip And heruuſe he Ane 
wy e e Ihe fail hip py Be 56 of th 
ud lighter, thit be tight Dave ee. und ani 


fo habe Rt torig bed tt _ Hin A Ani thi 
Gr the a eo Jeet nnd eh 
_— amt abobt the number of mah, and by ought 


7er ſurety for” to 4 hee 72 1 the 
Jail rolltfto? Aid agret, aud gave hini lierner (o 10 do: Arid fur. 
Wr the Jai Thomas Wells 6 7% that yas ene John 
Thomae, deputy to him, md William e, one tther of thi 
OE collectors of the ſail alum umd ſubſſay in thr" port af 
| Portſmouth, which is 9.creek to the fame port belonging, netified 

tothe ſaid gs that the faid Anthony F offs come likes 

Fe to the ſa ih tuſtoner the 16th de of the faid £14 Pont 
455 


— of badet af aforeſaid, and ſpeted to him, how 
5 had certain woad. in a. hip called the Peter Dies, then 
W * [cry _ bn der to rode aber be cpu hat talk 
| Male entry with him there for todo kintalt of wund 
= ite NN 77 condition as he did before at 8 
eugon th Je pity colleffor gabe him lictritt t6 
0 on td.” "Mad | ok the ſaid Thomas Wells ſaith, there 


i; net yet ug bel 17 the ſaid woad at Southani of Abbe 
— 25 t9o # mals, as ori. thr the wp pris = 
3 


Ic 175 7 eh th 15 ev 


. h 5 5 75 
at heaps in cellars near the Ja 8 91 
aka n 299.190 of - Ls 


In a demurrer upon evidence the * K. moſt be — _ 
76. a, Trials per Pais, 474. 7 Edit, 


15 
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firmed all and ſingular the things contained in the ame hill to 
be true. And the aforefaid 
the barons here likewiſe taken, 
1 97u..902- parameter, ſingular the f 4: 
deeds, licences,” and and other things in the 
aforeſaid ſpechſied, here in court: all * 

true. And that he then, as clerk: of the aſoreſaid Ka, 
and by his command, entered itt the books of the id collecQor 
of cuſtom and ſublidy aforeſaid; the » aforeſaid green” woad. 
And he produced here in court the book of the faid collector, 
teftifyi the entry One 


ave Manuel 14 te amtbris 
D' Antonis Fogeſſa 2 0 2000 hintals de i 
wal. 500. ti. Cuſt. 6. li. 58. a5. .. The reſt to be iris 


tofore, viz. the 12th day of May, in the third year of the 
l ——— — — be- 
fore the barons of this exchequer upon his oath then hore 
taken was examined to ſpeak the truth touching the premiſfes. 
Which faid John Davy the fame day delivered to the court 
here-apon his oath aforeſaid a certain bill ſigned with the hand 
of him the faid John, touching the truth of the premiſſes by 
him known, and prayed that that bill might be read. And the 
barons commanded the ſaid bill to be read, and at the ueſt 
of the aforeſaid attorney of the lord the king to be 


rogatories miniftred to John Davy the ſearcher” s deputy of South- 
amptom, for the behalf of the Ning — Antony — 
Sf, In primis, Whether were you preſent or privy to the cuſfan- 
ing or agreement for "the 2 of 2700: hintals of wwoad 
1 7200 th ton and Portſmouth, and 7 r 4 
tintals tubich were cuff hm or 6p 1 

whom were you 75 AY 10 _— 
R half of Anthony fats ＋ 

„ and what reward was 4 ra ta gp be 857 

e and by whom, and what would he bau- 
IP in the ſame, which moved you to depoſe in bt 275 


ſaid Anthony Fogoſſa. Item, ae. 224 


i fied the fe, u if it bad mag hoe d. the 
tine that it was ſeized; yea or no. /. Jahn wig. = pile 
examined = 12th day of May, in , 7 x 
2 ſovereign lord king Edward the fiat Es Ni 

one of the barons of the FP}, 13 
and the 14125 this deponent ſaith, that be was not 
privy to the cufloming or agreement” for 3 


oo bi 
tals 


Smub; upon his oath before Depoſition of 
n «>. 


| by the king's beam. And the aforeſaid. Jabs Davy, upon his pepof tion of 
rs Beware ſaith, thathe here Davy, 


the tenor of which ſaid bill follows in theſe words. &, Inter- eg 


1. 


; 
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ze cuſtomer for the ſaid: kintals of 1woad, he came to John 
P Smith, clerk. unto, the ſaid cizſtamer, and demanded of him 4 

2 of the entry of the cuſlom of the ſaid tintals of woad, which, 

| AO y of the r 

at pton, tubich ent ;alſo had à copy of tbe entry: of: 
1000-kintals entered 12 of the T . 

| faid Smith ſaid, that the merchant 1would. enter more, i here- 
aſter he found more to be weighed by the beam. And this 2 

nent further ſaith, that he came to the ſaid cyſtomer*s clerk about 

1100: months after, and demanded of him whether there were. any 

new entry made 'of 1 uaad, iobich anſwered, that ther: 

iwas none other entry than tuns at the finſt, tubich he had teli- 

vered the. copy of : whereupan this deponent and h.s fellaw were 
minded to have made a ſeixure ſor the king, hut that the comps. 
troller s clerk had made_a:feizure before at the ſame time. S/ 

To the fecond article this deponent faith, that he was never des 

[+4] fired + to have ſaid. any thing by the merchant in this matter; 
| but ſaith, that the \cuſtomer:required him tbat he would depaſe 
that he was preſent at the time of the agreement with the | 

mer for the cuſloming of the ſaid woad; tuhich anſtuered, that 

41 all times he would depeſe the truth; and this deponent cannot 

Mover — further. ſay in the premiſſes. Which being read, the aforeſaid 
king's attorney JoÞit Dath affirmed aſſ and every the things ſpecified in the 
here demurs faid; bill to be true, except the words aforeſaid, i. Hut ſaith, 
upon the evi- That the cuſtomer required him that he would depeſe, that he 
88 was Preſent at the time of the agreement with the cuſtomer for 
will agree or he cuffoming of the ſaid. woad; which anſwered, that at all 
no, But times be.would depoſe the truth, Which ſaid Jahn Davy faith 
nary nn upon his oath, that he never affirmed the fame words, nor 
Kot in Cite are they true. And thereupon, by John Pollard ſerjeant at 
may one demur law, and others learned in the laws of counſel with the afore- 
upon evidence, ſaid Anthony: Fogoſſa, it is given further in evidence on behalf 
_— ho of the ſaid Anthony to maintain the iſſue aforeſaid, that in the 
other party, aforeſaid great tempeſt upon the ſea in the plea aforeſaid ſpe- 
who may put cified, for the ſafety of the ſhip afqreſaid, a great part of the 
himſelf upon 4 woad then being in the ſhip was caſt into — ſea before the 
the jury Ang ſaid. ſhip came to the port of - Southampton : which ſaid matter, 
P. 34 H. 2 36. and che Matter teſtified by the aforeſaid Thomas Hells collector 
pl. 7. Dy 2. pl. aforeſaid, ſome of the jurors aforeſaid know. to be true. * And 
7 8 the aforcfaid attorney of the lord the king for the ſame lord the 
Opinion. See King fith, that the evidences aforeſaid above given are, in- 
Poſt 407.8, ſufficient in law to maintain or prove the iſſue aforeſaid. on 
behalf of the ſaid Anthony Fagoſſa above joined to the country; 

The king de. wherefore, by reaſon. of the inſufficiency of the ſame evi- 
mics upon dences, ard for that by the ſame evidences. the forfeiture 2 


= - 
88 
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he goods aforeſaid in the information aforeſaid ſpecified is not 
Benicd, the ſame attorney of the lord the king for the ſaid 
ord the king prays judgment, and that the ſame. goods may 
main forfeited to the lord the king, according to the form of 
he Hatute aforeſaid. And the aforeſaid" Anthony Fogaſſa ſaith, 

at the evidences aforeſaid above given on behalf of him the 
aid Antbony are ſufficient in law, as well to maintain and 
rrove the iſſue aforeſaid, on behalf of him the ſaid Anthony 
bove joined to the country, as to exclude the lord the king 
rom having any forfeiture of the goods aforeſaid: Lo which 
he aforeſaid attorney of the lord the king for the ſaid lord the 
ing, hath not ſufficiently anſwered, nor any thing for the 
aid king alledged. Wherefore he the ſame Anthony prays 
udgment, and that the;aforefaid goods in the ſaid information 
pecitied may be delivered back to him, and that he as to the 
remiſſes may be diſmiſſed, from this court; therefore to judg- 
ent. c The Judgment appears after the arguments. 


Griffith the king's ſolicitor rehearſed the caſe in this manner. Th C gy. 
ou, my lords, have well underſtood tbat Robert Reniger has Hill. Term, 4 
>xhibited an information before the barons of the exchequer, £4. 6. What 
ontaining, that he had. ſeized and arreſted 1693 kintals of {all be good 
green woad, of the goods of Anthony Fogoſſa, a merchant prove the iſſue, 
ſtranger, for that they were carried and put upon land as if one agree 
merchandize, the ſubſidy not being paid, nor the collector 3 
agreed with for the ſame, againſt the form of the ſtatute. f nr ob 2 
And Fogoſſa, by way of bar, has ſaid, that he had ſhipped on aize. 
board - 4500 kintals, and that a great tempeſt aroſe upon the | 
ſea, ſo that the ſhip. was in great danger of being ſunk; and 
for the ſafety of the lives of them in the ſhip, and of the reſt 
of the goods therein, the maſter. of the ſhip and the -mariners 
caſt into the ſea a great part of the ſaid: green woad, and after- 
wards the ſhip came to land with, the reſt of the woad, whereof 
the woad mentioned in the information is parcel ; and becauſe the 
certainty of the woad left in the ſhip was unknown to the defen- 
Cant, he eame to one Thomas Hells, a collector of the cuſtom and 
ſubſidy, and told him of the misfortune, and all the matter afore- 
fad; and faid, that he ſuppoſed there were 2000 kintals left 
and ſaved in the ſhip: and he deſired the collector to let him 
make an entry in his book for the ſame; and if he had more 
than 2000 kintals, he would pay him for the uſr of the king 
all that ſhould be due for the ſame, when it was tried by the 
king's beam, or otherwiſe known. And he aſked him to give 
him leave to put it on land, and the ſaid collector gave bim 
leave, and agreed that he ſhould do it. And thereupon the 
aforeſaid Anthony 'Fegoſſa contracted and agreed with 5 1 

co 
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collector for all ſubſidies, according to the rate of vad. for 
evety 20s. in value, and found ſurety to the collector, uia. 
fuck an one; and afterwards the defendant put upon land all 
the woad left and faved in the faid ſhip, which was 2000 
kintals, and the faid 1693 kintals beſides; which 1693 kintals 
is that contained in the information — — 
made, which he demanded judgment. e king's 
— [by way of —— ſaid, that the ſaid 1693 


kintals were put upon land, the king not being paid, without 


that that the aforeſaid defendant contracted and agreed with the 
#forefajd colleor for the aforefaid 1693 kintals, according to 
the form and effect of the act aforeſaid, in manner and form as 
the defendant has alledged. And the defendant averred, that 
he did contract and agree, c. and upon this they were at iffue, 
and the jurors were ſworn; and defendant, in proof of 
his iſſue, produced three witneſſes, viz. the faid Wells the 
collector, and one called Smith, his clerk, and another called 
Davy. Fells faid, that the defendant came to him, and ſhewed 
him the misfortune ut ſupra, and made a certain entry for the 
2000 kintals ut ſupra. And becauſe he did not know whether 
there were any more, he deſired him to let him put it upon 
land, if thete ſhould be any more, and to have it weighed at 
the king's beam, and then he would pay the ſubſidy for-it, 
according to the rate, and did not ſhew any rate in certain; 
and he brought in ſufficient ſurety to perform this, and did 
not ſhew the ſurety certainly. Lo which he being collector 
agreed, and gave him licence fo to do: And „ Wells 
+ ſaid, that on Sp e eee mm. due, 
becauſe the woad lies in cellars near to the cuſtom-houſe 
ſafely kept until it be weighed. And the faid Smith teſtified, 
that all that was ſaid by Wells was true, and that he was then 
reſent when the and agreement was made. And 
„be ſhewed the book of entry, e 
ingly. And Davy ſaid, that after the agreement had with the 
8 oe con to 4 7 bor _ and demanded of him 
a 0 entry, ivered him a copy of the entry 
N 2000 kintats and told the deponent, — the defendant 
would enter more if it was found by the beam. And the faid 
Davy further ſaid, that about two months after, he demanded 
of the ſaid Smith, whether there was any new entry made of 
the ſaid woad, who faid that there was no other entry made 
than what was made at firſt, whereof he had delivered a copy] 
and this was the eſfect of all the evidence given by the three. 
And further, the defendant maintained by averment the 
2 the fea in the ſtorm, and all that Melli depoſed ; 
id, that ſome of the jurors knew this to be true: and upon 
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Reniger verſus Fogoſſa. in Cam. Scacc.. 
this evidence the king hath demurred in j And if Ny 
ſcems' to me that judgment is to be given e king; for the 120 BOY 
iffue is, whether there was an agrerment according to the = g Co. 79. b. 
fort of tlie ſtatute or nb, and the evidence does not prove Hill. 29 Jes. 
that there was ſuch an agreement. For every agreement —— — * 
ought to be perfect, full, and compleat; and the evidence Nase gad 
here does not prove the agreement to be perfect, nor full, nor Vin. Abr. tit. 
compleat, but Aw a communication ot ern. than 1 
an agreement: for an agreement concern nal things is a : 
—_ aſſent of the 1 and rd ho {Ss nd a 3 — 
tecompence, or elfe ought to be fo certain and ſufficient, as to cord. 4 Bro. 3. 
ive an action ot other remedy for a'recompence : and if it is Treſpaſs 279. 
not ſo, then it ſhall not be called an agreement, but rather a f. 19 £6: 4-9. 
nude communication without effect. » And therefore in treſa . ge. 
paſs, if the defendant will plead a concord between the plaintiff Bro. accord: 7. 
and him; that he ſhould pay the plaintiff 20. at a day to come, Kelw. 121. 4 
in recompence of the treſpaſs, this is not a good bar, for it is % f. 26.14. 
not executed with any recompence or Echtes Bon, nor is there * 300 xz 
action or remedy whereby to come at a recompence or Abr.129-pl.t'. 
ſatisfaction, for he ſhall not have an action of debt for-it after 12- * Finch's 
the day, as it is held in 30 H. < 6. For inaſmuch as the con- ee of Ga 
cord is made after the treſpaſs, it ſhall be called »udam pattum, 182. Heath's 
unde non oritur actio; and therefore it ſhall not be any bar, as Max. 52. 59. 
it is there alſo. holden. 4 And in 44 Ew. 3. in debt for. a Cro. Eliz. 304 
houſe ſold, the defendant ſaid, that it was agreed beturven the pl. 4. F. 51305: 
Rua and him, that the intiff ſhould pull down” the ſaid 203. Cock Ve 
ſe at his own coſts, and ſhould remove it to ſuch à place, Honeycburch per. 
and that then he ſhould pay the plaintiff the ſaid ſum, and ſaid ©": Rem. 
that he was always ready to have paid the faid ſum, if the plain- Hias, aGude- 
tiff had removed it, and this was adjudged a good plea, inaf- ed, againſt the 
much as the contract was entire, and was not executed on the Caſe of Coſe v. 
part of the plainttiff : and ulſo the defendant could hot compel N . , 
the plaintiff to pull it down and remove it, and therefore it Vide infra (*) 
was a good bar. So here the collector of the cuſtom could not « pitz. Accors. 
compel the defendant to weigh the woad at the king's beam, 5. agrees here- 
and the king bught not to weigh it, fo that perhaps: it would with, and cites 
never be weighed, and then the king would never be ſatisfied; „ 
and ſo it does not ſound in any ſatisfaction, nor is there any does not ap- 
means to make it a ſatisfaction. And in 9 Ed. 4. in creſpaly pear in the 
upon the ſtatute of 5 R. 2. the defendant ſaid that after the bo of 30 H. 
entry there was an accord between them, that the plaintiff a whe 
ſhould re-etiter inte the faine land, and ſhould enjoy it without 2 44. E4- 3: 
interruption by the Front, and that the defendant ſhould ponarans de 
deliver to the plaintiff all the evidences. concerning the {aid Faits 145. Bro, 
land, and ſaid that the plaintiff had re- entered, and that 1 
wy | had avoid 44. Per- 
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had delivered to the plaintiff all the evidentes concerning the 

aid land, and the opinion there is, that this was not a good plea, 

I - for it ſhall be intended that the evidences were the evidences 
** al of the plaintiff, and then to deliver him his on f evidences 
3 pl. was not any ſatisfaction of the wrong done before; but the 
39. Cro. Eliz. defendant ſhould there convey to himſelf s title to the evidences, 
194 and then plead this; and then it was held to be a good bar. 
2 Rol. Abr. And ſo in 15 H. b 6. in treſpaſs, the defendant faid that there 
e 24 5- was an accord between the plaintiff and him, that whereas 
e Accotd. there was a debate between the plaintiff and the Lord Grey, 
| if the defendant did his endeavour to make them agree about a 

| treſpaſs done by the plaintiff to the ſaid lord, that then &c. and 
ſaid, that he did his endeavour, ſo that they were agreed; and 
wis Was there holden no plea, becauſe it is not any ſatisfaction; 
1 Rol. Abr. but if he had ſaid i that he, at his own coſts, did his endeayour 
128. pl. 2, 3. to make them agree, per quod they did agree, this was held 
5 — 15 to be a good bar. From whence it appears, that ſuch accord 
EE executory is no bar, inaſmuch as it does not enure as any 
+1, 2  -. ſatisfaction, nor give any recompence, and yet it is a mutual 
| aſſent of the parties, and an agreement; but it operates as a 
void communication or converſation, ſeeing it is not executed, 

and there is no remedy to give ſatisfaction. But the agreement, 

which is effectual, is ſuch an agreement as is executed and 
ſatisſied with a recompence in fact, or with an action or other 
remedy to execute it, and to recover a recompence. And 

here in our principal caſe, inaſmuch as the ſtatute of 1 Ed. 6. 

cap. 13. ſays that if any merchandize be put upon land, and 

the ſubſidy not paid, or the collector not agreed with for it, 

it ſhall be forfeited, Sc. this agreement intended by the ſtatute 

ſhall be taken in the beſt and moſt beneficial ſenſe for the king, 

and that is, an effectual agreement, viz, ſuch an agreement as 

is executed with a recompence, or by which the king may 

have an action then given him for the recovery of a recom» 

pence. And here it is not executed, nor is any action then 

given to the king, inaſinuch as the reckoning is not certain, 

nor the ſum, which the defendant ſhall pay, known at the 

time when the merchandize was put upon land, and no re- 

medy is given to reduce it to a certainty, inaſmuch as Fogeſſa 

could not be compelled to weigh it, and the king, by the _ 


f 


ius ſupra ], Yet there is a late book to the contrary, vis. That an ac 
cord may, be pleated without execution, as well as an arbitrement; and the 
_ reaſon given is, becauſe an action now lies upon mutual promiſes, which for- 
meriy did not; and confequently, there being equal remedy on doth fides, an ac- 
cord: ftands upon the ſame. reaſon with an arbitrement Caſe v. Herber. T. 
Raym. 4 50. But that opinion has been ov:r-ruled in a later judgment, Allen 

v Faria Ld. Raym, 122 Lutw. 1538. 
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ſhall not be compelled to weigh it, and ſo the agreement is 
imperfect to give an action for the ſubſidy; for which reaſon 
the agreement intended by the ſtatute is not here fulfilled. 
And therefore it ſeems to me that he has not performed I tie [ +6] 
effect of the ſtatute, and conſequently the goods are'forfeited, | 
and ſo judgment is to be given for the king. | bes 

Gawdy Senior : the contrary appears to me. And firſt of E contre for the 
all bn — — * obſerved, that the ſaid ſtatute is in the disjunctive, | 
and divided into two points, viz. the ſubſidy not paid, or, the » w. 
colleftor not agreed with ſor it, &e. + 1 Mow Þo Nags 8 
the intent of the makers of the ſtatute was not always to have 
the ſubſidy paid; but if an agreement be made with the col- Wins Max. 
lector for it, it is ſuffejent, and the ſtatute is obſerved.” AdG. 
it ſeems to me, that an agreement is here made with the col- * M 5 kd. 4. 
lector, and ſuch an ggreement as the ſtatute intends, as I 7. Pl. 14. per © 
ſhall prove hereafter. But firſt, it is neceſſary to give an an- ae l 
ſwer to the caſes dels put. And, fir the caſes" pat Wt ld. f. 1. 
concord (which I confeſs to be good law) are not like the e Choke. P.17 
caſe here, nor are they grounded on the like reaſon, for two £4 4. 2, b per 
cauſes; ®* for when a treſpaſs is done, and an action brought 2 = 
for it, ſuch concord executory may not be a bar by any reaſon, 6 W's. 33 
for there being a wrong done, and not denied, it muſt be , Fita. 
anſwered with recompence; and then the concord executory 3 
is no recompence de fa: neither is there any action given en 
thereupon to compel the party to make recompence, and fo per Keble, by. 
he is without recompence, and deſtitute of means to recover 75 Pl. 26. 386. 
any. And then inalmuch as by the pleading of the concord 126, l. 
he confeſſes the treſpaſs, law and reaſon will ſay that it ſhall py 17. x 
not be a bar, for then the plaintiff ſhould be barred without 385. 2 Finch 
ſatisfaction, where the wrong is confeſſed. b But upon an 183. Doc. Pla. 
arbitrement, where a ſum is awarded in recompence to be 1 _—y 
paid at a day to come, there this ſhall be a good bar, becauſe Lord Raym. 
he may have an action of debt e for it at the day limited, and 122. Comb. 
the treſpaſs is converted d into another thing by the arbitrators, fe. 
who are judges thereof: ſo that there it is anſwered with an tir. Arbus. 
action, which countervails a ſatisfaction in deed. But ſo it is ment. V. . 2. 
not in the caſes of a concord, for there the treſpaſs firſt done . I. 16 Ed 
may not be extinguiſhed by the agreement, viz. the concord 8. b. . F.N.P. 
afterwards made, which does not enure as any ſatisfaction; 121. C. Kelw. 
and ſo is the diverſity. But in our principal caſe the king 102, b. pl. 2. 
ſhall de recompenced and ſatisfied, as I ſhall prove hereafter; 8 
and for this cauſe it is not like che caſe of a concord. The EE Finch 
other cauſe is, for that in our principal caſe there is not any 183 · 3 
wrong done before the agreement which ought to be recom- , :; 
penced, as it is in the cafes of a concord, but the agreement n 


was firſt made befote that the king was intitled to the ſubſidy, 
and 
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and ſo the agreement precedes the wrong fuppoſed to be done 

to the king, and does not come after the wrong, as in the 

caſe of a cangord,. And for this cauſe it may not be reſembled 

to the . a re inaſmuch oof ans precedes the 

Ou nent, but the agreement precedes the wrong ſuppoſed; 

= there is an apparent diyerſity between the caſes. But 

the great doubt here (if any there be) is in this point, inaſmuch 

as the certainty of the ſum, which ſhall be paid for the ſubſidy, 

is not known at the time of the agreement, or landing of the 
merchandize, and ſo the king is not preſently intitled to an 

action of debt for it, And, fir, notwithſtanding this, it 

ſeems to me, that the ſtatute is performed; for the ſtatute, 

(as I have ſaid) is divided into two points, that is to ſay, the 

king uot being paid, or, the collector not agreed with, &c. and 

* Wing, Max. ſo the ſtatute grants an agreement; ang here, although e the 
urg. 106. Pl. 7. groſs ſum is not 3 et none can ſay but that 
| there is a mutual aſſent of the collector and the defendant, 
which is an agreement, and this agreement ſhall counteryail 

a certain agreement, for by this the certainty ſhall be known 

by circumſtance, viz. by the weighing, whenever it ſhall be 

weighed, which weighing the lay refers to the collector; and 

ſo this agreement is good enough to make a certainty, which 

1 being known, the king may have an action for the ſubſidy. 
8 f As if one leaſes all his acres in D. to J. S. for years, ren- 
Poſt. 19. Per dering for every acre 129. although the number of the acres 
Pollard. Wing. was not known by the leſſor nor by the leflee, and therefore 
Max. reg. 106. the rent is at the beginning incertain; yet, upon the ad- 
pl. 7. meaſurement or other trial had, the rent reſerved may be 
knn certainly, for which the leſſor may haye an action of 

24 Rol. Abr. debt; and therefore for this poſſibility of trial the reſervation 
725-pl.3- is good, which at the beginning was incertain. 8 So if one 
3 Der. gives two Acres to a man, habendum the one for life, and the 
kins 577. other in fee, it is incertain in which of them he ſhall have the 
Wing. Max. fee, and in which an eſtate for life; but if afterwards the 
reg. 106. pl. 7- Jonee makes a feoffinent of one acre, now he ſhall be ſaid 
> x Rot. Abr. to have a fee in that ab initio. h So if one leaſes Black-acre 
726. D. pl. a. and J/hbite-acre for life, the remainder of the one acre in 
Touch of Pre- fee, now it is incertain which acre he in the remainder ſhall 
— * ax haue; but if he licenſe the tenant for life to cut down trees in 
reg. 106. pl. 7, 1//hite-acre, now he ſhall be adjudged to have the remainder 
| of that acre ab initio; and fo the thing, which at the begin- 
7 ning was incertain, is afterwards made certain. So in Wheeler's 
b. de. caſe in 14 H. 8. the grant of a term upon condition that 


Touch. of Pre- much as J. 8. ſhould award, was good when the condition 


- Coodi:i0n267, the grantee ſhouid obtain the favour of the leſſor, and pay as 
ced. 22. Was 


illed, and the ſecond grant was adjudged void. 4 
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mere it is held, Fe. 21. that if one k makes a leaſe for ſo many « I. 14 H. t. 


beginning; 11. b. Per Ke 


wut after F. 8. ſhall have named 20 years, it ſhall be a good! Rol. Abr. 
eaſe for 25 years ab initia. | And in 17 Ed. 4. in eveſpaſs 118. 4. 6. 


or corn taken away, there the defendant and the plaintiff had 6 Co. 35. b. Cro. 


22 8 J. S. ſhall name, now this is certain at the begi 


view. 0b. 
= — 71 2 259. 


he ſhould take it, paying che plaintiff 409. for every acre; Godv.z; Skin 
his was there holden a contract, — the 3 
neertainty of the quantity of the corn, and of the Fra ſam Preced. 21. 


certainty. might appear z and therefare, although this was a 37/con. 
conditional agreement, yet it was held a good juſtificati | 


ion, 
m if he had preſently paid for it at the time of his carrying it Ay, Ed. 4. 
away. And in all theſe caſes the agreement between the CHAR N 


parties is incertain, and yet it ſhall be adjudged good, be- Touch. of we- 


cauſe it may be reduced to certaint * divers and ced. 23. Wing. 
means, 22 ſhall countervail a — at the een 2 1 
So ſhall it be in the principal caſe; although the agreement B. P. Po. pa,. 
doth not contain in expreſs words the preciſe certainty of lard. 

the ſum at the beginning, yet it contains in itſelf a circum- 

ftance to make the icertainty known, and that is, the weigh. * ot. 11. 
ing by the colleftor, which has the ſame effect as a certainty 

at the beginnings and +'ſo the intent and effect of the agree- [+7] 
ment intended by the ſtatute is performed. And we may ſee 25 
divers caſes where acts ought to be performed ſtrictly, and | 
yet if the intent is performed it is fufficient, although the g d $ 553- 
words are not performed. As if a man makes a feoffment ,, Co. $4. 2 
to one upon condition to make a gift in eſpecial tail to hw/band i. Rol. ep. 124. 
and wife before ſuch a day, and w_ die before the day, and P*ft. 291. Via. 
before the gift is made, leaving iſſue, there if tte feeff2e eit. Con. 
make a gift to che iflue and to the heirs of his father and 

mother begotten, he has performed the condition, and yet *P. 17 Ed. 4. 
he has not performed the words of the condition; but inaſ- 3: * Uto. Con- 
much as the intent and effect of the condition is performed, g. , 155: f 
it is ſufficient; and yet the words of a condition ought to be and releaſe{not 
as ſtrictly performed as the wor#ds.of any penal ſtatute. ® Sn ſaying what 

if a man is bound in an obligation upon condition to infeoff . we 
J. 8. and he makes a leaſe for years and releaſe to him in but Baal fys 
fee, he has performed the condition, although he has not that the law is 
performed the words; and the words of a condition of with B, ian, it 
an obligation ought'to be as ſtrictly as the words of 1 be n lente 


for years and 


which ſaall countervail the words, it is ſuſſioient. $0 here, ſee Accord, 
. this 1 Rol. Abr. 
: Fe 426. pl. 4. Co. 
Li”. 207. a. Carter, 88. arguends. Strange, 49. Per Pratt, C. I Vin. Abr. tit. Condition b, 
8. pl. 34. Sce Lit. Rep. 128. 


pargained together, that the defendant ſhould go to the place El. 561. pl. 20. 
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dition L. a. 2 
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this agreement upon condition, which is ſpecially alledged, 
| ſhall countervail the 22 agreement, that is to ſayßn an 
agreement certain, and is of the ſame effect, and is within 
the words of the ſtatute. For which reaſon, as it ſeems to 
me, the ſtatute is performed in words and effect, and ſo the 
ing ſhall be barred. Alſo the demurrer is upon the whole 
evidence, and then although the firſt part of the evidence 
given by Wells had not made for the defendant, (as in rei 
veritate it does) yet the ſecond part of it ſhall make for him; 
for he ſaith that the king cannot be defrauded” of his ſubſidy, 
inaſmuch as the woad lies in the cuſtom: houſe, ſafely kept | 
until it be weighed,. c. So that this proves wholly for the 
defendant; xs therefore for theſe reaſons it ſeems to me 
that the king ſhall be barred. - falta. tl 
. Bradſhaw the king's attorney. It ſeems to me that judg- 
ment is to be given for the king; for here the agreement is 
not ſuch as the ſtatute intends. For when there is a mutual 
aſſent of the parties upon a thing incertain, this may not be ad- 
judged in law any thing more than a vain communication and 
diſcourſe when the thing is not afterwards performed. For'if I 
ſell you all my corn for 124d. per buſhel, you may not take it 
before it is meaſured, whereby the number of the buſhels may 
be known, and alſo the oy of the ſum which is to be 
paid for it preſently, ſo that before the certainty is known it 


H. 6. if one grants or promiſes to give, in marriage with 
8 


leaſes his land to A. for ſo many years as J. S. ſhall name, 4. 
may not enter into the land before J. S. hath named the number 
of years, for perhaps J. S. will never name any years, and 
then he ſhall never have any intereſt in the land, ſo that it can 
only be taken as a communication before J. S. hath named the 
number of years. So here, the ſtatute ſhall not be intended 
of a void agreement, but of an effectual and certain agreement, 
whereupon the king may have an action at the. time of the 
agreement; and here the evidence does not prove any ſuch, ef- 
fectual agreement, but, as appears by the evidence, it may be 
that the woad ſhall never be . and then the king ſhall 
never have his remedy, for there is not any time limited upon 
the agreement when it ſhall be weighed, nor by whom, nor is it 
averred that the king has any beam there. And therefors this 
agreement is referred to an incertainty, which by e 
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ſhall never be performed, and is contrary to the effect and in- 
tent of the ſtatute, which was made'for the advantage and be- 
nefit of the king; for which reaſon ju nt ought here to be 


ns" to given for the king. And alſo Weils has ſaid that he found ſurety, by 
o the and has not ſhewn what ſurety in certain, as he ought, for H. 22 Ed. 4. 
vhole their ability 2 to be ſhewn, that the court may judge whe- 49. 41. Bro. 

lence ther they be ſufficient. e As in 22 Ed. 4. a man was bound Condition 183; 


o ſhew one a ſufficient diſcharge of an annuity, &c. and he ws I = | 


id, that he offered to ſhew a ſufficient diſcharge, and the party Condition 16. 


ich, > was to ſee it refuſed to ſee it, and this was held to be no 9 Co. 25. 8. ar- 
kept Mplea, inaſmuch as he did not ſhew in certain what manner of Fs. Hob. 

r the diſcharge it was, in order that the court might judge whether — Cons 
> me Wit was ſufficient: ſo here, he ought to ſhew the names of the Eliz. 253. 914- 


. 916, Cro. Jac, 


ureties, and their ability, that the court may be judges thereof 


ude- for which reaſon, &c. And alſo Wells has ſaid that he would pets 3.634. 
mt is e) according to the rate, and has not ſhewn what rate, and Hardr. 133. 
utual herefore it is not well depoſed. And there is another cauſe Kelw. 80. b. 
e ad- 


hy judgment ſhould be given for the king, for admitting that 95: b. Poe. Pla. 
e matter might be — 37 and ſhould be good, yet — it 1 Be 
ight not be given in evidence, for the iſſue is, whether the dition. V. d. 
defendant agreed or no _—_—— to the form of the ſtatute, Pl. 19. 


may hich ſhall be intended a general agreement, viz. an agree- 

o be ent certain, and here the evidence proves a ſpecial agree- 41 Rol. Abr. 
wn it ent, viz. an agreement incertain, which does not prove the 6 77: pl. 24. 
Jo in (ſue, but it ought at firſt to have been pleaded and miniſtred in Trials per Pais 


with dar, and relied upon, and inaſmuch as it was not done fo, the evi- 66 _ 2 5 
it is Nence does not purſue the iſſue. 4 As in 31 H. 6. in debt upon this be found 
party n 4? faftum pleaded they were at iflue, and the witneſſes the plaintiff 

r any {Which gave evidence that he made the deed were examined ©)! haue 


here the delivery was, and they ſaid that it was delivered erk. 


vain 

one ork, which was in another county than where it bore date, by ak deli. + 
e, A, pon which the defendant demurred, and by award the plain- vered before 
mber iff was barred, becauſe the delivery ſhall be intended where he ****: 
„and e date was, and now the witneſſes ſay the contrary, ſo that | 

t can he evidence does not warrant the iſſue. © And in 18 H. 6.* r. 16 H. s. 
d the ſue was joined whether the defendant held for term of life or 25: Pl. 6. Fitz. 
.nded ot, and a deed of a leaſe for life was given in evidence, where **onants t 
nent, o livery of ſeizin was made, and there it is held, that this x Rat. avs. 
f the {WE vidence does not warrant the iſſue, which was, that he was 676. pl. 12. 
h ef- enant for life the day of the writ purchaſed, and is at this day. 
ay be And in 14 Ed. 3. upon traverſe of a gift in tail, mos. Abr. 
{hall Proved that another made the gift, and there it was awarded 676. pl. 13. 
upon nat the plaintiff ſhould be barredy becauſe the evidence did not 1 Finch. 193. 
ris it Nrove the iſſue. 80 here, the iſſue ſhall be intended a general - 
: this — 2 and the — — pou 7 — agreement, which 

ment uant to the i if a general agreement had 

ſhall PART 1, B * 1255 


. 


4 
1 
4 
J 3 
1. 
of 4 
l 
1 


1 is, Which ſhall make the king 


* 

14 
3 
| 


- queſt. 43. 48. may be examined thereupon, it was awarded 


Hillary Term. 4 Edw. 6. in Cam. Scace. 


8 | leaded in bar and in the rejoinder he had alledged a ſpe- 
722 yea gud merge rt be adjudged a departure in plead- 
216 K. 7, ing. 8 As in treſpaſs if the defendant will plead a deſcent to 
— os him, and the plaintiff ſays that after the deſcent the defendant 

—— — infeoffed him, and the defendant ſays, that this feoffment was 
—— +. x Finch upon condition, for the breach whereof he entered, this is a 
780. 2 Finch departure-from the bar, for it contains new matter. So here, 
50-.391. Vi. if the ee gere had been pleaded in bar, and in his 

12 he 


2 rejoin maintained the bar with a ſpecial 


v. 16. 2 Epiſt. aſmuch as Davy, one 

Corinth.cap. months after the firſt 

13. v. 1. was not then any other 0 that N firſt 
made, and that was for ES i OG 


V Mirror. cap. ſhall be intended true, ſo that by his depoſition there was 
33 34. Water- not any ſuch entry of the ſpecial made as Well; 


teſcuede Laud: has teſtified. And therefore inaſmuch as the witneſſes vary, 
252. Accord, and it is demurred in judgment upon the depoſition of all 
but the com- the witneſſes, and the one makes againſt the defendant, it 
mentator (hems ſeems to me that for this cauſe judgment is to be given for 
to have over- 4 J - G 
reached the the king. And alſo, inaſmuch as the depoſition Davy is 
text, which againſt the defendant, and therefore he has diſproved the de- 
evidently 092% poſition of Smith, then there is only one witneſs which proves 
this point, nor for him, that is to ſay Mell, which is not ſufficient in an 
at all warrants Jaw, For the chriſtian kings of this realm in former times 
the concluſion. have made their laws as near to the laws of God as they could, 
et. but of their own authority have oftentimes added greater 
vpon it. And puniſhments to things prohibited than the laws of God declare; 
ſee Carth. and amongſt divers points of the law of God — 
144. per Hol, have purſued this is one, viz. * that in every trial there 
Ce in be two witneſſes at leaſt, which is agreeable to 
any caſe ar Deuteronomy. > And ſo of ancient time the law of 
common law, hag been accordingly, as it is ed in the book 
25 „e Mirror of Fuſtices, which was made before the 
OO.» And e hereunto it has been in the ti 
witneſs, Equwar, fondo Brant eee | ws 
' more, oi the plaintiff ſurmiſes that the has 
16. Fits, l. many more who were in the town, and prays that 


Aſs. pL 5. 2 d not, inaſmuch as he alone is not a ſuffici 
Rol. Abr. 675985 here the defendant has but one witneſs which 
pl. 7. Be ee Rim, which is not ſufficient. And therefore for 
2 Hawk, P E. 2 | . 2 

256, cauſes judgment is to be given for the king. 


* 


Reniger verſus Fogoſſa, in Cam. Scacc, 


Athins an apprentice. It ſeems to me to the contrary ; and E contra for the 1 


n might et an ee" | 
tered although Smith did not tell him ſo, and ſuch a depoſition _ | 
in the negative is meerly void. And as to that which has 

been moved by Mr. Attorney, witneſs is not ſufficient 

to give evidence to the jurors, this is not ſo, for if the la 

ſhould be ſo, a great miſchief would follow. For if I have 

four witneſſes, and the ſheriff will impannel three of them 

upon my inqueſt, if I might not have the like advantage of 


had if they had been out of the inqueſt, it would be a great 

put the 
not the knowledge of the witneſſes, may give a 
„ 
teſtimony is not very material when 4 there is an inqueſt; for * Poſt 12. Per ® 


which has been moved, that he ought to aver that the king bas Pr en 
a beam to weigh-ſuch things, fir, that is to be ſo intended, *** 
and there is an officer appointed for it; wherefore it is not 


_ as Ay _ matter which CC . 
ttorney, in nue b intended : : 
general, and the ps. 5:2 —— a ſpecial agreement, 2 ; = 
— not _ — iſſue; ſir, it maintains © the 467. Vin Abr 

ue enough, for a ſpeci I reement, t. Eden 
and this word (agreement) includes every 1 as a © Pl.. 
feoffment upon condition is a feoffinent; and ſo here, the 
yori agreement is included in this word (agreement); and 

ore the evidence does well maintain the iſſue. Note, n Ba. 
He did not to the other exception, viz. that Wells had | 
nt ſheton what ſureties, &c. f for that is not material, for i Wing, Max. 
he agree without any ſurety, = agreement is good, and the king 103. 152. pl. 
2 


may 20. 


Hillary Term, 4 Edw. 6. in Cam. Scacc. 


| have an action f debt againſt him, and the flatute dbes 
may gainſt / he ft 
not 8 any ſurety, and therefore it ſhall be in vain to ſpeak 
of it, and perhaps he ſo underſſoad it, and therefore no 
anſwer to him as to this point. And further he ſaid, as to the 
principal matter, it ſeems to me, that the agreement is ſuch 
as is intended by the ſtatute. And there are holden in our 
2 Terms de law three ſorts of agreements, and no more. 8 The firſt 
Ley. adv. ſort of an ent 1s that which is executed at the begin- 
Agreement: ning, and fuch an agreement is mentioned in the ſtatute of 
cloths, 25 Ed. 3. cap. 3. flat. 4. which ſays, that the goods 
and things bought by foreſtallers, being thereof attainted, 
ſhall be forfeited to the king, if the buyer thereof have made 
gree with the ones in which caſe this word (gree) which is 
N gt, otherwiſe called an agreement, ſhall be intended an agree- 
Sein. 3. Bro, ment executed, that is to ſay, payment for the things. 
66. & Agree- The ſecond manner of agreement is, where one doth an act, 
ment 4. M. 18 and another agrees and aſſents to it afterwards: b As if one 
. 4 15. 8. Commits a diſſeizin to my uſe, and afterwards I agree to it, 
A C. J. Baris now I ſhall be (aid a diſſeiſor ab initio, and ſuch an agreement 
44. b. Wing. is an agreement after an act done. So if one raviſhes a 
Max. reg. 124. woman, and afterwards ſhe aſſents to the raviſher, this aſſent 
my 6. Poſt 27. is called an agreement; ſo that this agreement is an agreement 
a after an act or thing done, which agreement is alſo executed; 
[+9 ] for when the party agrees to that which + is done before, 
then this agreement ought to be called executed, inaſmuch 
as nothing is to be done afterwards; and fo both theſe agree- 
ments are executed. The third ſort of agreement is, when 
both-parties at one time are agreed that ſuch a thing ſhall be 
done at a time to come, this agreement is executory, inaſ- 
much as the thing ſhall be done hereafter; and yet there 
their minds agree at one time, but inaſmuch as the perform- 
ance ſhall be afterwards, and fo the thing upon which the 
agreement was made remains to be done, this agreement 
{hall be called executory, as is ſaid before. And the ſtatute 
26 H. 8. cap. 3. proves that there is ſuch an agreement, for 
the ſtatute ſays, That every vicar, parſon, and ſuch others, 
. before their actual 27 n, or meddling with the profits 
of their benefice, ſhall 5 content, and pay, or compound, 
or agree to pay, to the .uſe of the king, the firſt-fruits, &c. 
and if any ſuch parſon, vicar, &c. enter into actual poſe Hon, 
&c. before he ſhall have 3 or paid to the uſe of t 


5 
e hing 
the fir/l-fruits, or before he has compounded or agreed the 
Wing. Mar — — 8 x . then he ſhall be taken Ky Es 
vet. 9. pl. s, &. Which ſtatute is in the disjunctive, and ſpeaks of 
payment or agreement, &c. and this agreement is to be in- 

tended executory, as the common uſage proves, for it is uſual 

: to 


| 
| 
1 
; 
1 


Reniger verſus Fogoſſa, in Cam. Scacc. 

to make an obligation for the pa t thereof at certain da 
after, So Ps three 2 agr — 
and underſtood» in our law, as is before ſhewn. And the 
firſt of theſe agreements vix. the agreement executed with 
payment, is not intended in our caſe, for the ſtature (as hath 
been ſaid) is in the disjunctive, viz. the ſubſidy not being paid, 
or, the collector not agreed with for it. And ſo if the agree- 
ment, of which the ſtatute ſpeaks, ſhould be intended ex- 
ecuted with payment, then the ſtatute ſhould not be in the 
disjunctive, for then the firſt clauſe and the ſecond would be 
all one, which is not ſo, for this word (er) is a disjunctive, 
which makes the clauſes ſeveral. Wherefore the agreement, 
of which the ſtatute ſpeaks, muſt of neceſſity be taken other 
than the firſt of the. agreements mentioned in my diviſion, 
viz. the agreement executed with payment. And it may not 
be taken the ſecond agreement whereof I have ſpoken before, 
for that is of things firſt done, to which the agreement is 
afterwards given, and it is not ſo in our caſe; wherefore in- 
aſmuch as the ſtatute doth warrant an agreement, and it is 
not the firſt nor the ſecond. agreement mentioned in my di- 
viſion, aud there are not, nor can be more than three agree- 
ments; ergo ex conſequente ſeguitur, that the agreement in- 
tended by the ſtatute is the third agreement mentioned before, 
that is to ſay, the agreement executory. And, fir, the agree- 
ment executory, is divided into two points, and no more. 
The one is ſuch an agreement executory as is certain at the 
beginning, r e. been faid touching the firſt-fruits,) as if 
the part d ſay, I have ſo much merchandize, or ſo 
many kintals of woad, the ſubſidy of which will amount to 
ſo much, and for this he makes an entry in the book of the 
cuſtomer, or an obligation for the 9 of it; here this is 
one of the agreements executory. The other is in our caſe, 
or in ſuch like, where the certainty does not appear, and the 
parties are agreed that the thing ſhall be performed or paid 
upon the certainty being known. And then inaſmuch as 
there are two agreements executory, and our agreement here 
is not the firſt of them, I am to prove that the ſtatute will 


| Warrant and approve our agreement here, which is the ſecond 


agreement. executory, as well as it will the firſt agreement 
executory; and this I ſhall prove well enough. For in our 
law, in all other laws (as I apprehend) there are ſome 
things that happen, which may not be prevented by foreſight, 
nor by any diligence or poſſible means be eſchewed and 
avoided; and when any ſuch thing happens to a man, the law 
will not puniſh, him for it, for the law will not puniſh any 
man but for his own default, and if the law ſees there is 

| nq 


Hilary Term. 4 Edw. 6. in Cam. Sec. 


_—_ ſhould puniſh a man for an accident, which by no foreſig 
* Poſt 13. Pow 1. * | . . 
g dili or bility could be avoided, it would 
er, 8 Cans hitch — 
21. b. Zr Fine hy no means be avoided, the perſons upon whom 
388 24 ſhall not be hurt thereby. 2 — there are three 
Wing. Vier. kinds of laws in this realm of England, by which the king's 
reg. 110. pl. 32. people are governed, viz. the law » cuſtoms, an 
WH 3 H.4  Ratute law, and in theſe three laws fuch unavoidable acci- 
Per igen terra dents ſhall not hurt any one; for which reaſon though effuſion 
Heſpitator com- of blood, and the killing of men are prohibited by the com- 
ri tenetur mon law, yet every man, in his own © defence, or 
| fo ha champion in trial in a writ of right, or ſuch like, may kill 


Rot. 69. Dr. & and the other is for the neceffty of trial, © 80 by 
es, 


the 
Stud. l 2. c. 4a · cuftom of the realm hoſts be charged for the goods 
1 Wiog. Nan. their gueſts loſt or ſtolen out of their hou if 
reg. 110. pl. 3a. houſes be f broken the king's enemies, and the goods take 
Hl. 30 Ed. 3. from thence, they ſhall not be e for them, for in 
$ Fitz. Diſtreſs reaſon ſuch violence cannot be reſiſted, and therefore it 


cord, M. , into another; yet it is held i 30 Ed. 3. s That where the 
Cor Fitz. Bit. abbeſs of Wilton had a manor in one county, the * carry 

i i i the faid 
tatute 41. P. 


1 ſtanding the ſtatute is in the negative; and this is in reſpeR 
. Kdr. of the inconvenience and abſurdity that otherwiſe 
0. 8. pl. 3- 2 follow. And fo we ſee that ſome caſes ſhall be conſtrued 


on Þ. . mög canton to ſtatutes, contrary to cuſtoms, and contrary 
neceſſity 


. " courſe of the common law, and this is for 
I 2 "of the matter, and therefore reaſon maintains 
20. Per Cur. ſuch perſons as do fo ſhall not be 
Notwithſt ad- pri . : 
re . ſt the 
120. Bro. Dif- or agreement for it, he ſhould have 
wen 54. dubi- the neceſſity of the occaſion. 4 h And 
2 10 the tempeſt which aroſe upon the ſea could 

b. dd, and therefore when they caſt the woad out 
reg. 110. pl. 34. the ſea for the ſafety of their lives, whereby the certain quan- 
149. pl. 49. tity of the reſt that was left in the ſhip could not be known, 
they ought not to be blameable for this i inty that is 
made; and beſides, they could not weigh it in the ſhip, nor 
by any other poſſible means know the certainty of it 
it was put upon the land; and inaſmuch as Fogoſſa _ 


Reniger verſus Fogoſſa, in Cam, Seace. 

fendant) was not in any fault for not knowing the certainty, 
and upon the incertainty no other more certain agreement 
could 83 ſor the king's ſubſidy than has been made, it 
ſeems to me that the defendant has done well, and that the 
W rigour of the tempeſt ſhall excuſe the rigour of the ſtatute. 
And ſo the agreement here made ſhall by neceſſity of reaſon 
be ſaid the agreement intended by the ſtatute, . inaſmuch as a 
more eement could not be mate, the accident 
havi as it did; and ſo the defendant has fulfilled 


2442 


2. 


Bon the and intent of the ſtatute, for which reaſon judgment 

WY ſhall be given for him. TE ; | 

da So s one of the king's ſerjeants. It ſeems to me to the E contra for the 
kill contrary, And firſt it is to be ſeen (as I apprehend) how the informer. 
nce, ſtatute ſhall be taken, whether for the benefit of the king, or 

mon for the benefit of the And it ſeems to me that although. ,; co. 44. a. 
is of the ſtatute is penal, yet it ſhall be taken according to common b. Poſt 86. Fer 
their reaſon, and common intendment, and according to the minds Ceriam. 
ea of the makers. And here although the ſtatute ſpeaks of the * See the Sta- 
mn colleftor not agreed with, and that generally, and alſo although en 
ſhall the ſpecial agreement, which is here upon condition, is an worm, 2. cap. 
ou ent, and included in 3 the colleflor 14. & Marlb. 
cap. yet the ſtatute ſhall be conſtrued according cab. 23. tho 
unty i v the minds of the makers, and ſhall extend only to ſuch an d me ot 
+ ah agreement as they intended, ſo that their intent ſhall be ob- Jay. 
carry ſerved in this ſtatute, as it ſhall be in other penal ſtatutes. « 14, 10 H. 6 
Haid d As in the ſtatute of waſf, which ſays, if any one doth waſt 8. pl. 29. Fitz. 
the in land which he holds ex dimiſſiane, &c. yet if his eſtate be Brief TS 
ſet , *catione, he ſhall be puniſhed by the equity of the ftatute, 26. Wal. 
rwiſe and the ſtatute is penal; but the minds of the makers of 133. 2 Rol. 
el the were ſuch, and therefore the uſe has been fo ever Abr. 826. pl. 
y to lince, And the ſtatute of quia emptores terrarum d, which 7; Theol. Dig. 
2 reſtrains men from making tenures of themſelves, is penal, 6266. 
chat and yet where the words are, that every one ſhall hold of the « eam. 

\ the lord paramount, ſecundum quantitatem terre, &c. this is taken cap. 3. 1 
» had and ought to be intended, © ecundum valorem terre : So that « poſt 82. 18 
ſidy, it has always been the mind of the legiſlature, that their in- Ed. 2. Fits, A- 


tent ſhould be obſerved in the conſtruction of ſtatutes. f And 2. 218, 
in 4 Ed. 4. there was an information brou in the exchequer, zer Fed. | 
ö wool, not 5 680. I 


2, 


8 


flat. 1. viz. to bring bullion, that is, plate er of two 3-b.& 12. Fitz; 


ledged to bar the ſaid finding of ſurety, viz. the one was the , pq. cut, 
cap. 11. which ſtatute recites, that the commons tom. 1. 
W 


Hillary Term. 4 Edw. 6. in Cam. Scace: 

of wool for three years, in conſideration whereof, the king 
gm by the ſame ſtatute, that after the three Þ 9 nothing 
be taken in demand of the commons, but only the ancient 
cuſtom of half a mark for every ſack, c. And the other 
ſtatute which was alledged to bar the ſaid finding of ſurety 
was the 45 Ed. 3. cap. 4. by which it was eſtabliſhed, that no 
impoſitioh or charge ſhould be put upon wools, other than 
the cuſtom and ſubſidy granted to the king, &c. without the 
aſſent of parliament, if any be, it ſhall be repealed and 
holden for none: And it is there ſaid and argued againſt the 
Ruß that by the general words of theſe two ſtatutes the 
finding of ſurety given by the ſaid ſtatute of 14 Ed. 3. ſhall 
be repealed nd; annulled ; but there it is adjudged by = 
advice, that the finding of ſurety, ut ſupra, is not annulled, 
and that the information was well made, for it is there holden 
that every ſtatute ought to be taken according to the intent 
of thoſe that made it, where the words are doubtful and not 
certain according to the rehearſal of the ſtatute, and it was 
not the intent of the makers of the two laſt ſtatutes to diſ- 

charge the bullion, but only great ſubſidies and 1 char 
upon wool after the three years; for which r the yas. a 
ment was, ut ſupra. Which proves that where the words of 
a ſtatute are general, as are in our caſe, all things which 
are within the general words are not taken as the purview of 
the ſtatute, but ſuch things as the makers of the ſtatute meant; 
ſo that the intent of the legiſlature is the judge of the words, 
and ſhall abridge the generality of them. So in our principal 
caſe, the minds of the legiſlature ought to be obſerved in this 
ſtatute, And then although the ſtatute is general, viz. the 
collector not agreed with, and this agreement may be con- 
| ſtrued two ways, viz. certain, or incertain, as in our caſe, 
» 2 Int. 148: yet by the intent of the legiſlature it ought to be taken that 
55 b. 78.2.8;, way Which is moſt beneficial for the king, inaſmuch as it was 
* 5 made * his benefit - —_— . 3 commons 

er Atkins. J. pray, that the king will accept this ſubſidy as the fir/t-fruits 
i Poſt 103 248, Their good will; by which 5 it __ i a 4 
243. Kelw. 7, the ſtatute, that is, the king's ſubjects, intended it to be 
— «Avg - made for the advancement and emolument of the 1 And 
ib Davis: then it ought to be conſtrued moſt beneficially for the king, 
45.2. 5. Co. 7. which conſtruction ſhall be beſt ſatisfied by an agreement 
b. 6. Co. 36. a certain, upon which the king may have an action at the be- 
SONGS ginning. b And alſo ſtatutes ought to be conſtrued according 
a. 797. „to the reaſon of the common law. And there is a principle 
Winch. 96. Ld. or ground in the common law for the expoſition of words, 
Raym. 663. clauſes, or ſentences, viz. | that in every grant or gift, if the 
— words are ambiguous and doubtful, they ſhall be __ 
, Rrongly 
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ſtrongly againſt the tors or donors, and moſt beneficiall 

for = to whom — or gift was made; and if it be ſo 

where a common perſon is grantee or donee, a multo fortiore 
where the king is grantee or donee. And + here the com- J 
mons have given this ſubſidy to the king by the ſaid ſtatute, and 11 
the commons ate the donors and-grantors; and the king is the 
donee or grantee, in which caſe, che words of the ſaid ſtatute, 
hich is the grant, ought to be taken moſt beneficially for 
he king. And then if an agreement certain is more beneficial 
for the king than the agreement incertain here is, (as every 
one will confeſs it is) it follows conſequently, that ſuch-agree-- 
ment certain ſhall be intended for the king by the ſtatute in 
the conſtruction of law. 2 therefore the _— de _ 2 
gativa regis * is a grant e commons to the king, which, "EE 
ordains 5 1. that the king ſhall have the wardſhip of the. e 
lands of ſuch as hold of him in chief by knight's ſervice, 

whereof the tenants were ſeized in their eſn as of fee at 

the time of their death, Ic. which words (in their demeſn as | 
of fee,) have two intendments, viz. of fee-fimple or fee-tail, ; 
and the moſt common intendment is fee- ſimple, d for when it > Littlet. 5293. 
is ſaid that ſuch an one is ſeized in fee, this is commonly 11. Co. 39. a. 
taken in fee- ſimple; and it has been adjudged, and is now uſed Per C. 
as clear law, that the king ſhall have as well the land which his r 
tenant had in tail, as that which he had in fee-fimple, which k 
caſe is as a rule to us, that where the words in the gifts of 

ſubjects made to the king by parliament have two i ts, 

they ſhall be conſtrued moſt ſtrongly for the benefit of the king. 

And one may have land by three ways, to which he came not 

by deſcent; one way is, by bargain or gift for money; another 

is, by gift without any recompence; and the third is, by way 

of remainder; and yet if a man has land by all theſe three 

ways, and will give to the king all his lands purchaſed, the 

king ſhall have all the ſaid lands; for this word (purchaſe) 

ſhall be taken moſt ſtrongly againſt the donor, and moſt be- 

neficially for the king, the donee. So this word (agreed with) 

ſhall be taken moſt ſtrongly againſt the ſubjects in the prin- f 
cipal caſe, and moſt beneficially for the king, and therefore 

inaſmuch as the agreement certain is more for the benefit of 

the king, the fame ſhall be here intended by the ſtatute. 

And if the tempeſt which is alledged was true, yet Fogeſſa 

might have helped himſelf ſeveral ways, for he might have 

gueſſed upon ſight of it how much was left in the ſhip, or he 

might have tried-it by lighters or boats in carrying of it to 

land, or he might have weighed it in the ſhip by the beam in 
diſburthening the ſhip. So that it is not like ſome of the | 
caſes upon neceſſity put by Atkins before, but his * 4 


— 


© Vid. ante 5. 
TM. 19 H. 6. 


266. pl. 2. 


5 „ M. 19 H. 6. 
38. a. J. Rol. 


2 Finch 183. 
*M. 6 H. 7. 


150. Accord. 
4 Bro. 3 


245. 
ledges, 16. 


37. Fitz. Arbi- 
trement. 6. Bro. 
21. 1 Rol. Abr. 


Abr. 266. pl. 3. ſhall be ſuch as gives a certain remedy, and ſuch 
1 Finch 385. upon which © remedy is not given, are void by the common 


10. b. Fitz. Bar. made, 


Ho: a4 2. P. in bar; one cauſe was becauſe the nonſuit does not enure as 3 


x7 Ed. 4. 2. pl. ſatisfaction; and another 'cauſe was becauſe he could not 


 $-PoTewnſend: compel him to be nonſuited in an affine; and if he had faid that f 
o. Accord. 7. d 


25.PerDodder. treſpaſs the defendant 
-Heath's Max. money to the plain 1 


302. Note, T. 
Jones, I 58. is 
contrary, but 


Rol. Abr. 129. 
pl. 14.4 Finch 
385. 2 Finch 


2 . faction in deed, and ſhall countervail a ſatis faction. 
230. Bro. Con- 27 Afſs. in a bill of treſpaſs the caſe is, Aa — known 


trad. 21. Tref- pledged an ox of his maſter for twelve buſhels 


[ 

Hillary Term. 4 Edw. 6. in Cam. Scacc. 
of the certainty is an affected ignorance, and at leaſt he 
ought to have got it weighed before this time. And inaſmuch 
as all theſe ts are in him, by which he appears to have 
been negligent and not to have his duty, and now. the 
king has no means to compel him to weigh it, ſo that perhaps 
it ſhall never be weighed, nor the certainty ever appear, there 
is no reaſon that this ſhould be taken for the nt in- 
tended by the ſtatute; for the agreement intended by the ſtatute 


law, and ſhall not be good in bar. 4 And the in 19 H. 6, 
in forger of falſe deeds, the defendant pleaded an arbitrement 
viz. that the plaintiff ſhould not ſue the writ againſt 
the defendant, and alſo that the defendant ſhould be nonſuited 
in an aſſize which he had againſt the plaintiff, and he faid 
that the day was not yet come, and it was adjudged no plea 


aſmuch as the concord was intire, 
performance of 8 all, and 


ere, 
the caſe of an arbitrement, and in 


have been wrongful, inaſmuch as the king 
and might then have an action of 
remedy by action is taken to be of 


that if he did not pay, &c. that then he ſhould keep 
for ever, and the wheat came to the uſe of the maſter 
terwards the maſter diſagreeing thereto took the ox, 

other brought a bill of treſpaſs, and all this matter was 


bound thereby, ſeeing it was done by his known 


haps iff; but there it ſeems, if the wheat had not come to the 
here ſhould not have been bound, for then it had 
t in- any recompence. And agreeable hereunto is the 
atute d. 4. * in treſpaſs for taking barley and wheat, | 
ents, defendant faid, that the plaintiff bargained with « p. 15 Ed. 4. 
mon if after he had ſeen the ſaid barley and wheat he liked Bro. Contract. 
H. 6. em, then he ſhould take them, paying ſo much for every 35: X 
ment . them, and there - 
ainſt he took them, and there it is held by the better opinion 
uited the juſtification is not good, inaſmuch as he had not al- 
ſaid aged payment of the ſum, and alſo he ought to have certiſied 

Wim of lis mind. Wherefore contracts or agreements conditional 


be faid good after the condition is performed, but before 
What they are no more than communications; + and fo is the [412] 
| — And in the principal caſe, if a day had been ap- OTA 
nted, and it had been weighed at the day, &c. and the cer- 
ty had known before the ſeizure, then perhaps the 
izure would have been wrongful, but now it ſhall be ; 


ch it. d therefore for both the cauſes firſt above ſhewn, the ſtatute 
Tre in hall be conſtrued moſt ſtrongly for the benefit of the ki 

| pay r 

ertain roves his ignorance to be affected, and ſeeing the king may 
ngly, ' him to weigh the woad, and to aſcertain his duty 


have been bound in the ſaid caſe of 27 Af. by the agreement 

nade with his ſervant, if the recompence had not come to 

de maſter before; therefore it ſeems to me that judgment is 

o be given for the king. | 

Robert Brook recorder of London to the contrary. As to E contra for the 

which has been faid by the king's attorney, that there deſendant. 

WPught to be two witneſſes to prove the fact; it is true that * 2 Rol. Abr. 
here ought to be two witneſſes at leaſt where a the matter is 575 · bl. 5. Co. 
to be tried by witneſſes only, as in the civil b law, but here is & pe 

the iſſue was to be tried by twelve men, © in which caſe wit- 145, dib. Las 

neſſes are not neceſſary, for in many caſes an inqueſt ſhall of Evid. r 54. ? 

give a preciſe verdict, although there are no — or W. ms 

evidence vm. Abr. ut. 
Trial. V. e. 3. „tit. evidence Z. > Tholoſs, agm. , lib. 48. cap. 13. 6 9. 
Corvinus A & de Teſtibus. Ulpianus, lib. — wo — — te ' $i 


teſcue, de Laud. cap. 2o. 332. Waterhouſe on Fortef. p. 2co. © Ante 2. Per Atkins. Co. 
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is the nature of gifts and grants to be executed preſentl , 
d every gift is an agreement between the parties, and ſo is % ng 
very grant; and then if gifts and grants (which are agree- 
ents, and the nature of which is. properly, to be executed at 
e time they are made) _ be good — — I 
9 are incertain at the beginning, a multo fortiore agree- - | 
| „ of any thing thall be good, though they are 

certainat firſt. And to prove that ſuch gifts and grants ſhall f 
e good notwithſtanding their incertainty at firſt, there are * 10 Co. 65. a, 


nany caſes as well where the king as others are parties. 8 And Per Curiam. 


herefore if the king at this day grants over certain lands 3 TI. 


hich have come to his hands before, and further grants to Poſt. 130 b. 


the grantee ſuch liberties, privileges, juriſdiftions, &c. as he 20 Ed. 3. 
had who ws ſeized by 


the lands, where the king knows wm Ly | 
not the certainty of the liberties and privileges, yet this grant — 31. &9g1> 
is good enough, and the. patentee may enquire what liberties  __ 
or privileges the other had before, and the ſame; he ſhall uſe 
and enjoy, and yet they were not certainly expreſſed, but“ T. 9 H. 6. 
were incertain at the . of the grant: But — as this 9 | 
incertainty may be reduced to a certainty by inquiry, or other { . 5 
— Fai the grant is good. h And fo it is holden in dat wo 
9 H. 6. where the king granted to the ducheſs of York quandam b 
inſulam &c. cum omnibus exitibus, amerciamentis, et proficuts , 0 
omnium gentium reſidentium, c. de et infra inſulam predict. 3 B 3 
in quibuſcunque curiis naſtris emergentibus; there it is held 60. Wing. Max. 
that the grant is good, and yet at the beginning the king veg. 106. pl. 7. 
knew not what iflues, or what amercements would be after- | 
wards forfeited; but becauſe when they were forfcited, they. M. 30 H. 6. 
might be certainly known, (and ſo there is a means to know Per C 
the certainty af them) the grant was w—_—_— good, i And Fitz. Grants | 
ſo in 5 Ed. 4. the king granted to one called Garter the office 9; 5e. Fr. 
of king of heralds cum frodis et proficuis ab antique, &c. here Co. 47 . 
in this grant there + was no certainty of the fees and — + 13 ] 
belonging to that office, and yet the grant was held good Wing. Max. 
enough, cauſa qua ſupra. And ſo in 30 H. 6. if the Ling reg. 106. pl. 7, 
grants all ſuch, lands as came to him by attainder, &c. this | 
grant comprehends no certainty; yet it was held good, be- p. 21 H. 6. 
cauſe by circumſtances it may be reduced to a certainty. And 43. Fitz. | 
ſo if the king will pardon all riots, &c. here the pardon con- er * 
tains no certainty, nor does the king know what he pardons, Cenis. 
and yet this pardon is good enough. Same law is in the caſes of ob. 134. 
common perſons, b for it is held in 21 H. 6. than if a parſon 2 Rol. Abr. 
will grant all his tithe wool of the next year, it is a good 31. .. 4: 
grant; yet the quantity of the wool is incertain at the time of 8 
the grant, but inaſmuch as it may be reduced to a certainty Preced. 20. 
in m ee 01 at. OE, um ie afterwards, 


Hillary Term. 4 Edw. 6. in Cam. Scacc. 


* 1P. 21 H. 6. afterwards, the grant was held good enough. © So if a man 
43- Per Aſcue. will grant. to me the perquiſites of his court, this incertain 
Touch. of Fre- grant is good, cauſa qua ſupra. d And ſo a feoffment of two 
ced. 2. acres, viz. the one for life, and the other in fee, without de- 
«Perkins. $ 75. termining in certain in which he ſhall have fee, this incertain 
Touch. of Pre- feoffment may be reduced to a certainty ; as if the tenant loſe 
ced. 21. both the acres by default, he may have a quod ei deforceat for Wi 
„F. N. B. 152. the one, and a writ of right for the other _ and i | 


9 


s. Litt, $ a ĩg. means the certainty of the gift ſhall be | 
2 Co. 36.3%, known. © So if one grants a rent-charge to another, the 
you — grantee may avow or have a writ of annuity, and which ever Wi 

pf theſe he will uſe as maintainable, and yet at the beginning 
M. 9 Ed. 4. it was incertain, but notwithſtanding this incertainty the grant | 
. a. Per Kitt. is good. fSoing Ed. 4. one grants to another 205. or a robe 


— _—w 4 annually, here the grantee does not know the 0, er of the 


pr 
nc 
th 
13 Ed, 4. 4. b. grant, for perhaps he ſhall always have the 20s. perhaps the 8 
Bro. Debt. 160. robe always; and yet the grant is there held to be be- 
* * FIZ. cauſe it is reducible to certainty by the will of the grantor, 
Co. Lit. 2... 8 And ſo a leaſe for ſo many years as J. S. ſhall name is good, 
45 abr a y doch 

5 Yo. 17, : and 5 it aa 7 od 3 _ 3 it is 
« — Into. 1 in m 5 Dix. 

* 1 the one black, the other white, and I give 60 5. S. one of 
das _ * this is . good gift, oy the incertainty, | 
. Ante 6. Po, becauſe by circumſtances, viz. by his election, the certainty 
„Hob. 174. may be known. And then inaſmuch as the law is fo in the 
Ce. ep 4 1 " a e — ee our —— al cbr to me, 
35. b. ery gift, every grant, ev offmen every con- 
mg Hor 5a — i an ee ao for it s the will of the — that 
2 59, the donee ſhould have the thing, and the donee is content to 
Goth. ux _ Fo mw — there is a mutual aſſent of their minds, 
oor 666. ich mut ent of minds is an agreement, and an agree- 
3 ment is nothing but a mutual 3 minds . any 
8 thing, for there ought to be ſomething upon which their 
8. b. ro. minds may concur and conclude. And as in all the caſes 
Done. 19. Which I have put before there is a matter and ſubſtance, upon 
Dy. 91. pl. 11, Which their minds agree, ſo there is in our caſe, that is to ſay, 
Perkins, $ 74. the money which ſhall be paid; wherefore the caſes that I have 
ay Gree ; * put before prove that the incertainty is not material, and the 
Co. 37.3, King may be here anſwered, as to the incertainty, by the caſes 
Toorh. of Fs. of 3 ae before, ſo that he ſhall be rebutted with his 
ced. 21. own caſes, inaſmuch as in the one caſe and in the other there 
is a medium or circumſtances to try the incertainty. And as 

to what hath been faid, that upon the agreement it was not 

concluded who ſhould weigh 2 or within what time 

it ſhould be weighed; fir, this is not material, for in every 

port there is an officer who has the cuſtody of the and 

who 
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Reniger verſus Fogoſſa. in Cam. Scace. 


ho t to weigh it, and it be wei upon requeſt; i pog, eo, 8s, 
7 9 that which is 3 before 3 be 172, * | 
n vain. And therefore the circumſtances to reduce this to 233. Co. Lit. 
ertainty are certain enough. And beſides, although the 79". Co. 60 
tute had ſpoken of an agreement certain, (as it does not) b. Carter 527 
et here the neceſſity of the matter will aid us; for the tempeſt, 1 Sid. 10. 
hich was the cauſe of the ignorance of the certain quantity 7 22 39. 
of the woad, and all the neceſſity alledged is confeſſed i „„ 
he demurrer to be true in manner and form as we have al- 1 Brownl. 124. 
edged it: and when laws or ſtatutes are made, yet there are Gpuldiv. 52, 
ertain things which are exempted and excepted out of the R on See 
proviſion of the ſame by the law of reaſon, although they are vie. Abr. tie. 
not expreſly excepted. As the breaking of priſon is felony in Demurrer. 8. 
the priſoner himſelf by the ſtatute * de frangentibus priſonam : « ; x9 

if the priſon | be on fire, and they who are in —— the Star. a 
priſon to ſave their lives, this ſhall be excuſed by the law of, 
reaſon, and yet the words of the ſtatute are againſt it. m 1 % honk 
in 14 H. 7. the jurors who were ſworn upon an iſſue for fear 2 Inft. 39% 
of a great tempeſt departed thence and diſperſed themſelves, . H. H. P. 
and it was there held that they ſhould not be amerced, and that 2 Hai 
their verdict afterwards was good, and that they did not do ill; horny = 5 "ok 
which was ſo held in regard of the neceſſity of the occaſion, Max. Reg. 5. 
but otherwiſe we A ſhould have been grievouſly puniſhed, Wing. Max. 
And fo for the ſafeguard of my life I may kill another that Pat ff. 33- 
aſſaults me. And the ſtatute of Je/iminfer 2. cap. 3. which 155. tin. K. 
gives receit to a feme-covert, ſays, If the wife do come 99- 
before judgment ready to anſwer the demandant, and to defend = T, 24 h 
her right, ſhe ſhall be admitted,” c. ſo that the ſtatute does 49 Bro. Ver- A 
not give the receit but where the wife is ready to anſwer; and 42: 19 Wins. 
yet it has! been Sifudged, that he, being. received, - ual 1 
o pray in aid, or p vouch, ſo that ſhe has been received, rigs; Pan 

ere ſhe has not been ready to anſwer. But the ancient G. g. 4. 
fathers of the law, conſidering the ſaid ſtatute, ſaw that if it « g.. pl. cor 
ſhould be taken according to the words, great inconvenience 15. Ante 9. 
would follow from thence, viz. the loſs of the recompence by 1 Finch 24, 
the warranty, &c. and therefore they conſtrued the faid ſtatute 200 5. 
according to equity and reaſon, although the words did not 2 K 
allow of it, but ſeemed againſt it; fo that in all ſtatutes there 33. 
are ſome private caſes exc out of the general proviſion « p. 20 H. 6 
by equity of reaſon, in avoidance of a greater miſchief. And 23. pl. 4. Fitz. 
ſo the ſtatute of Weſtminſter 2. cap. 1. ordains, 4 That they Receit. 5g Bro, 
to whom the land was fo given upon condition, ſhall have no 10.2.Ro Abe, 
r to alien, &c.” which ſtatute does not ſpeak of che e 


irs of the donee in tail, but of the donees themſelves, that » T. 21 H. 6. 
they 48. Fitz. Re- 
H. 6. 23. b. 25 Aff. 14. Fitz. Voucher. 204. Bro. 100. Fitz. Receit. 9. "4g rug gr" 


Hillary Term. 4 Edw. 6. in Cam. Scacc. 


* T. 5 Ed. 2. they ſhall not have power to alien, and yet it has been ad. no! 
Fitr. Formedon judged, that the alienation of the “ iſſue in tail ſhall not be 
FP "0-7! more prejudicial to his iſſue than the alienation of the firſt WW 
' where the nar. donee ſhall be to his iſſue: for the ancient fathers of the law, i 
chief was con ſeeing that theſe caſes were in equal miſchief, took them to be 
[ +14 ] in like law, and in ſuch + ſenſe they conſtrued the minds of 
dee and ad- the makers of the ſtatute, out of mere neceſſity to avoid a fn 
m_ oy cede miſchief. By which caſes before recited by me it appears, 
vouched for that ſome things are for neceſſity's ſake excmpted and ex- 
thecauſe aboye cepted (by equity of reaſon) out of the prohibitory words of 
any _ , ſtatutes, and other things which are not remedied by the 
2 7. x. Je words of ſtatutes, are (by equity of reaſon) taken within the 
239. purview of the fame ſtatutes. And if any thing ſhall be in 
any caſe exempted out of the penalty of- wy ſtatute, we ſhall Wn"! 
«2c Hl. 3. Bro, here be aided by equity of reaſon, notwithſtanding that the Wi 
Geoerat IN.c Words of the ſtatute had been againſt us, (as in rei veritate 
81. B. N. C. they are not) for we have ſhewn the danger of the lives of 
576. 2 12 H- thoſe who were in the ſhip, and alſo the caſting of the woad 
r Aas, Bre. into the ſea for the ſafety of their lives, ſo that the ignorance 
General ITue of the certainty of the woad came by meer neceſſity, and all 
46. Kelw. 38. this the king has confeſſed by the demurrer. And then Fo- 
6 $9. $2 Rot. fe oo ignorant of it could not by any poſſibility have 
4 $46: compounded or agreed more certainly for the ſubſidy, and 
Max. 76, 78. therefore reaſon will ſay that we have accompliſhed the intent 
Trials per of the ſtatute; and ſo it ſeems to me that judgment is to be 
* Anal. given againſt the king. | 
15. Gilb, L. of Harris another of the 9 ſerjeants, to the contrary: 
Evid. 252. Sed And he argued to the ſame effect with the king's attorney, 
Conrra T. 21 B- viz. that the evidence which proves the agreement upon con- 
7% 2 i; dition does not warrant the iſſue, which ſhall be intended a ge- 
Abr. 676. pl. neral agreement. * As if the defendant in treſpaſs pleads, not 
25.577. Pl. 28. guilty, and gives a licence in evidence, b or if in a formedon 
ves 2.0. A"'* in deſcender upon a gift in frank-marriage the gift is traverſed, 
egg and a deed is ſhewn of a gift in frank-marriage, the remainder 
F. contra for Over in fee, © or, upon traverſe upon a leaſe for years alledged 
the informer. without deed, if a deed is ſhewn in evidence, this evidence 
Þ Rol. Abr. does not warrant the iſſue; ſo here. And alſo he argued that 
676, pl. 14. the collector of the ſublidy had no authority to give any one 
dee or he licenſe to put the merchandize upon land, the ſubſidy not being 
bl. ö. for this is Paid nor agreed for, d as a bailiff has nothing to do with the 
no zut in debts of his maſter, and if he pay them he not be allowed 
ſeankmarriare. for it in his accompt, without ſpecialty; but if he pay a quit- 
deer , rent iſſuing out of the land, he ſhall be allowed for it, becauſe 


N. C. G 247. the payment of this belongs to his office; and ſo if the collec- 


Co. Litt. 21. b. tor 
* 2 Rol. Abr. 676. pl. 14. Vin. Abr. tit. Evidence C. b. pl. 6. Heath's Max. 9. 80. T. 4 
H. 7. 14 b. Per Kebl:. Bro. Biily 27. Lit. R. 71. Poſt, 282. 2 
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Reniger verſus Fogolla. in Cam. Scacc, 
or accept any other agreement than is intended by the ſtatute, 


is ſhall not aid the And he faid that an agreement 
pon condition - ought to be fulfilled before it ſhall be pleaded. 


z 
. 
. 
z 


s, if I give all the money in my. purſe to J. S. he may not 
. 8 all 


ion for it, except he alledge the certainty of it; fo 
at without certainty the action is not maintainable; ſo is it 
n the caſe here; for which reaſon judgment is to be given for 
e king. 

3 at another term, viz. on the 26th day of Zeſt Term 
pril in Eaſter term next following, Pollard ſerjeant argued 4 Edw. 6 
hus to the contrary. Firſt of all it ſeems to me very neceſſary 2 for 

o give an anſwer to the 3 and arguments made and met 


alledged laſt term againſt the defendant. And one of the « 46 H. 6. 2. 


rincipal arguments and reaſons upon which they chiefly re- Fitz, Record, 
ied, was, that the agreement generally was put in iſſue, 


20, Bro. Failer 


5 S de Record. 4. 
hich ſhall be intended the moſt common agreement, and Kich. gh 


that is, a general agreement, and the evidence given by Welli Tr. per Pais 


roves a ſpecial agreement, viz. an agreement upon condition, 361. 
which is of another nature than the agreement tendered b 


e iſſue; and therefore they ſaid the demurrer hereupon ſhall 283 


ee adjudged for the king and the informer. Sir, as to this I 363. 470. Gilb. 


wer, that by the arguments already made nothing has been L. of E. 28. 
put in iſſue, but whether he agreed according to the ſtatute, P|aintif pleads 
And in this word (agree) every agreement is contained: and and 5 g 


therefore inaſmuch as the agreement upon condition is in- evidence a 


cluded in the words of the iſſue, viz. in this word (agreement) leaſe upon 


3 . »,- © condition, and 
it is ſufficient for us to prove the agreement upon condition; 3 


for an agreement upon condition is an agreement, as a feoff- performed, it is 
ment upon condition is a feoffment. And therefore in 36 H. good, for the 


6. a man brought an action of debt upon a recognizance, and cridenceproves 


che defendant pleaded nul tie! recognizance, upon which they the idue. 80 ie 


were at iſſue, and at the day, &c, a recognizance with con- the iſſue be of 

dition was certified, and there it is . debated whether a feoffment ab- 

or no he had failed of his record, and at laſt with great advice —_ JO 

it was adjudged that the plaintiff had not failed of his record, feggmeg. con. 

but had proved his iſſue ſufficiently®; for the juſtices there ditional, 

held, that a recognizance upon condition is a recognizance, Heath's Max. 

8 So here the agreement upon condition is an agreement, and *5 

therefore the evidence well proves the iſſue. But foraſmuch 

as this point is all one with the principal matter, I ſhall argue 8 7 

it more at large when I come to the principal matter. And Abr. tit. Evi. 

what I have hitherto ſaid has been upon a ſuppoſition that dence C. b. pl. 
iſſue is as it was before moved, viz. That the agreement 7: Heath's 

generally was put in iſſue. But, fir, I deny that the agree- 4 85. 

ment generally is put in iſſne, but the ſpecial agreement, 

which is upon condition, is 124 put in iſſue. For in the an- 
PART 1. ſwer 
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ſwer the defendant has ſhewn the tempeſt, and the caſting the 
woad into the ſea, and all the means by which he became ig- in 
norant of the certain quantity of what was left in the ſhip, 8 
7 „ and alſo he has ſhewn the entry of 2000 kintals, and the il 
— - ſpecial agreement with the collector for the remainder now in- 
in nan. Ow, diſpute, and has concluded, Et fuper hoc cum 22 collectore 
6 concordavit et agreavit, in which caſe, (as it ſeems to me) 
although he has concluded with the concluſion ſuper hoc, ut i 
T. 30 Ed. 3. ſupra, yet the iſſue is not general, as it ſhould be if the mat- ns 
e 30 ter 8 the concluſion had been omitted, but the ' ſpecial na 
= * M. matter ſhall remain, and the . hoc ſhall have relation to it; 1 | 
9 Ed. 3. 31. ſo that the iſſue ſhall be upon the ſpecial matter, for that is the i 
Bro. Trials 33. ſubſtance and foundation of the concluſion, which the conclu- 3 
M. - 11 7 ſion ſhall not avoid, but inaſmuch as it is in the affirmative, as the 
= 80. 3. 18. concluſion is, and is agreeable with the concluſion, the ſpecial 
Bro. Trials 16. matter and the rears an ſhall remain together, as one entire 
49 Als. pl. 2. matter and ſubſtance of the iſſue. h And therefore in afſize 
- 2 1 80 of derem rh if the tenant pleads ſpecial baſtardy in the 
r. ought to plead it certainly, as to ſay, that the . 


Abr. 361. K. demandant, he | 

pl. 1. 2 Kol. demandant was begotten between J. S. and Alice G. and born 
— x r before eſpouſals, and afterwards eſpouſals were had between 

3 ee them, and he ought to conclude, and ſo a baſtard; now 

a. Hard. 63. this concluſion has not avoided the ſpecial matter before, Mot 

rande. Hob. for if ſo, then the iſſue ſhall be baſtard generally; and if ſo, 
l. 3% 6. it ſhall be i tried by the biſhop, and if ſo, the biſhop will 
Bendl. 139. 1 certify him mulier, for ſuch a baſtard is mulier in the 
Finch. 402. ſpiritual law; but ſuch matter ſhall be tried by the aſſize, 
o fials per Pais + (as in many books it is adjudged) ergo the concluſion has not 
[ + 15 ] avoided the ſpecial matter, but the ſame remains, and the iſſue 
„H. 3 . 5. is taken upon it. So in a Formedon in deſcender, if the te- 
$- Per Keble, nant traverſes the gift, and the demandant by way of replica- 
tion maintains the gift with a recovery in value by reaſon of a 
warranty, he ought to conclude, et iſſint dona; now if the 

concluſion has ayoided the ſpecial matter before alledged, then 

the tenant ought to traverſe the concluſion only, that is, the 

gift, which is a matter in fact, and ſhall be tried per pais; but 

the caſe is not ſo, for he ought to anſwer to the recovery in 

value, and that ſhall be tried by the record; which proves that 

M. 32 mn the ſpecial matter before the concluſion ſhall remain; Þ And 

400, fee c. ſo in affize if the plaintiff makes himſelf a title and concludes, 

91. and ſo he was ſeized until by the defendant diſſeized, now if 

the concluſion has avoided the ſpecial matter before, then it 

follows that the defendant may not anſwer to the title, but the 

law is, that he ought to anſwer to the title, and traverſe it; by 

which it is proved, that the concluſion has not avoided the 

ſpecial matter before; and in all theſe caſes the matter before 

FER the 


Reniger v#/ur Fogaſfa, in Cam. Scacc. 


ne concluſion and the concluſion, are in the affirmative. But 
n debt, if the defendant. pleads payment, and ſo he owes him 
othing ; or in, treſpaſs for goods taken, if the defendant plead 

a gift of them, and ſo not guilty, .in. theſe caſes the concluſion 1 
has avoided the ſpecial matter, and the concluſion: only out 
to be traverſed, and. not the matter before, for the concluſiauin 
is a traverſe of the action, and the matter before the concluſion © 
is in the affirmative. and the concluſion in the negative, which 

has avoided the matter before. But in our principal caſe, and 

n the other caſes before, the matter precedent; and the con- 
luſion are in the * affirmative, which may well ſtand together + gee Co. Lit. 
one entire ſubſtance of the iſſue; and therefore the 5 303. b. 


.. . & 2 „ OP 
— — 8 


greement is put in iſſue, and then the evidence proving it is 
vporſuant enough. Another objection was made the laſt term, 


e oe, BE 
al iz. that the agreement was not good and perfect, becauſe it 
c EO — and agreed what perſon ſhould weigh the 


woad, and therefore the agreement was imperfect to reduce the 
aue of the ſubſidy to a certainty, and without the certainty 
eeing known, the king cannot be ſatisfied, nor have any action 
or it, Sc. And as to that, it ſeems to me that the perſon 
Pho ſhall weigh it is certain enough, and as Certain as if he 
ad been by expreſs words; and that is, the collector | 
dy, 


e, of the ſubſidy, and in right of the king he may Juſtify doing 

0, che fame. And therefore I take this to be a principle, that . 

Ji when it is agreed between any ; perſons that a principal thing Regula. 

ie ſhall be done or had, and before it may be done or had, there! Finch. 44. 
e, is another thing firſt to be done, and it is not certainly agreed Ne Ne Phe 
o ho ſhall do the aid other thing, there the law appoints © him Co. Lite. 56. . 


chat has the greateſt knowledge and {kill to do the ſaid other 2 Inſt. 425. 

thing. 4 And therefore in ꝙ Ed. 4. in debt upon an obliga- Perk. $ 785. 
tion, the defendant pleaded a defeazance, which was that the 
8 bell of 2232 ſhould be carried to the houſe of the « p. 9 Ed. 4. 4. 
defendant in Norwich, and there ſhould be weighed and put 2. Fitz. Debt. 
in the fire, and that if the defendant made a tenor of it to agree 8 
ie in tune and ſound with the other bells of Millenball, that then i Finch. 44. 
ut the obligation ſhould. be void; and the defendant ſaid that the.z Finch. 64. - 
in bell was not weighed, 8 Jt actio; and if this was a good Rol Abr. 
at I Plea, was the queſtion; for the principal point was, that the Pegb 105. f. 
Fi defendant ſhould make the bell to agree wich the other bells, xr, pu. rt 
s, and before that could be done; the weighing of the bell was 1 Rok Rep. 
if necellary, in order that. the weight and quantity of it might be 3'* 
it known, for without that he could not make the bell to agree 
Ve with the others: and the putting the bell into the fire to melt” 
V it was alſo neceſſary, and who ſhould weigh and put it into the 
he hre was not expr in the defeaſance, 10 that there it falls to 
re the conſtruction of law who og to do it; and it is there 

2 


cleatly 


. 
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clearly held that the defendant ought to do it, and that the 
plea, ut ſupra, was not good; for upon the matter it appeared Wh 
that the defendant was a brazier, and it belongs to his office 
to weigh and put the bells into the fire, and therefore the law | 
* Perk. $ 735. -appoints him to do it. e And in the ſame caſe it is alſo held WM 
2 Finch 44+ for law, that if a taylor is bound in an obligation upon con- i 
vin. Abr. dition indorſed, that the obligee ſhall bring to his ſhop three Wl 
tir, Condition yards of cloth, which ſhall be there cut out, and then if the 
2. d. pl. 3. obligor make the obligee a gown of it, that the obligation 
ſhall loſe its force, in ſuch caſe the obligor, viz. the taylor, is 
bound to cut it out, for the principal point is the ng of 
the gown, and before that can be done, it muſt of 'neceflity 
be cut out, and who ſhall do this is not expreſſed, and there- 
fore the law appoints the taylor to do it, becauſe he has the 
3 er Ip knowledge and ſkill to do it, and it belongs to his bu. Bl 
1 oy ineſs. f So in our principal caſe it is certainly concluded and 
agreed that the collector on behalf of the king ſhall have the 
ſubſidy, and this is the. principal thing, and before this can be 
— — 2 had there is another thing to be done, viz. the weighing it to 
Bellow's C. 66, try the certainty of it, for without the certainty be known the | 
Temp. Ed. 1. king, cannot be ſatisfied, and who ſhall weigh it was not con- 
Fitz. Grant. 41. cluded and; expreſſed, and therefore the law ſhall appoint the 
de. Hiob. 233. Collector to do it, becauſe it belongs to his office; for as pro- 
Godb. 359, perly as it belongs to the office of a brazier in the other caſe 
2 Rol. Abr. 59. to weigh the bell and put it in the fire, or to the office of a 
pl. . % taylor to cut out the cloth, ſo properly does it belong to the 
418. Cro. Jac, office of the collector to weigh the thing for which the ſubſidy 
x70. pl. zo. ſhall be paid, for without weighing it he cannot come to the 
1 knowledge of the value of the fabf y in this caſe, and in many 
other ſorts and kinds of merchandize: and for this reaſon it 
OG belongs to the office of collector to have a beam, and to wei 
a the merchandizes, as the means to come at the knowledge of 
1 Finch. 45. the certainty of the ſubſidy, and it is an incident to his office, 
2 Finch. 63. and therefore the law appoints the collector here to weigh it, 
Hob. 233. which is as certain in law as if it had been concluded by ex- 
ge — — preſs words; and ſo the agteement is perfect notwithſtanding 
pl. 1. ſaidev be this exception. And if Fogoſſa ſhould bring an action of 
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'« cafe. 11 Nich. 2. in treſpaſs, it is held as a maxim if a man has 
Co. 52.3, An intereſt in any thing by the grant or aſſent of another, and 
Godb. 53. ar- the party that has ſuch intereſt cannot have the principal thing 
youre. without doing another thing, there he may do the ſaid other 

[ +16] thing, and juſtify the ſame, + becauſe it is the means to come 
to his profit; for there it is held, * that if one grants to me all 
his trees growing in his wood, I may cut down and 
* ; carry 


* 
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them through his land, and although his graſs be trodden 
nr + the carriage of them, he ſhall not have a writ of 
reſpaſs for it; for trees are ſuch things that hoy muſt either be 
ied with carts, or the party cannot have them, nor make 
any profit of them. But the principal caſe there was, that 
one ſold all his fiſhes in his pond, and'the vendee dug a trench, 
ſo that the water ws run out, and by that means he-might 
take the fiſhes, and the vendor brought a writ of treſpaſs 
againſt him for digging the ſame, and there it was awarded 
that he ſhould recover, d becauſe the vendee might take the vs. p. adjudged 
fiſhes by nets or other engines; but if there had been no other T. 7. R. a. Stat- 
means to take them it had been otherwiſe, as it is there held, Het“, 
And for the coming to the banks to fiſh, he may well juſtify & zol. 
that, for without _ he _ t OY — So Perk: $ er 
that a man may always juſti nec circumſtances, 2 Rol. Abr. 60. 
where he has 2 tits = - were thing. So here the col- 7 EEE 
lector, in the behalf of the king, hath a title to the ſubſidy, Hob. 234. 
which he cannot have, nor any action for it before the cer- 1 Brownl. 224. 
tainty be known, and the weighing it is the means to come to dn. $3: r- 
the certainty of it, which he may do, and ſhall not be puniſhed ** 
for meddling with the woad for ſuch cauſe or purpoſe, but may 
well Juſtify the fame. And fo it ſeems to me that the collector 
ought to 4 it, and may juſtify it, and therefore the agree- 
ment is perfect, notwithſtanding this exception. Another 
exception was taken the other term, that the agreement ſhould 
be judged imperfect, becauſe the certainty of the time for the 
weighing of it was not limited and appointed upon the agree- | 
ment. © And as to this, it ſeems to me clear enough that the « Wing. Max. 
collector of the ſubſidy may weigh it when he pleaſes, for the reg. 116. pl. 32. 
—_— was, that when it ſhould be weighed, that then he 
ould pay according to the rate, which in conſtruction of law 
is as much as if it been agreed, that when the collector 
would weigh it, then he ſhould preſently pay for the ſame, in 
which caſe the time is referred to the will of the collector. 
And fo in all like caſes, where it is agreed that one ſhall 
have benefit upon an act firſt to be done by him, and no 
time is limited when it ſhall be done, the law faith it ſhall 
be done at his will. 4 As if a man makes a feoffment in «Littler. $337. 
mortgage, upon condition that if he pay to the mortgagee Wing. Max. reg. 


20l. that then he ſhall re-enter; inaſmuch as no day of ro A 


payment is limited, the mortgagor may pay it when he p "hs 
pleaſes; for he is to have * viz. his land again. C. I. 2. = 


So if one grants to another that when he has married his Abf. 6s. pl. 5. 
daughter he will give him 200. in this caſe inaſmuch as no time <a Apr. 

is limited when he ſhall marry her, he may her when hne 

pleaſes; ſo that the time is referred to his will, who is the 


agent, 
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| t, and who ſhall take benefit by the marriage. So in the 
IJ — caſe, inaſmuch as 99> arr bei made to the in 
collector upon the weighing, and no time is limited for the in 

_ weighing, the law refers the time thereof to the will and plea- 
ſure of the collector; and fo the agreement is good and perfect 
notwithſtanding the ſaid exception. And if the law be ſo, il 
viz. that the collector in right of the king ought to weigh it, 
and at what time he pleaſes, and may juſtify. the ſame, then 
that which is ſaid, that the king is not ſure of any recom- . 
pence nor action, is not true, be the collector may weigh yu 
it, and thereby know the certainty of the ſubſidy, upon 2 
which an action ſhall accrue to the king; ſo that if the 
king ſhall be without action, it is the folly of his colletor, 
and. ſo the folly of the king to have ſuch a collector. And 
as to what was ſaid the other term, that when contracts or 

agreements conditional are made, they ſhall not be deemed 
of any effect before they have their perfection and be fully 4 
accompliſhed, and therefore here this agreement which is 
conditional, (although it ſhall be ſaid good after the per- 
formance of the condition) yet now inaſmuch as the ſeizure i 
was before the performance, viz. the woad weighed, it ſhall 
be void ab initio, becauſe the ſum of the ſubſidy is not cer- 
tain, and for this incertainty the agreement is void ab initio: 
Sir, as to this I anſwer, that he who made this objection 
affirmed by the very objection that the agreement was good 
at the beginning: and he affirmed alſo by the objection that 
the firſt putting of the woad upon the land, viz. the land- 
ing, was lawful and without cauſe of forfeiture, but the non- 
performance of the circumſtances afterwards defeated it, by 
that relation. And if the non-performance of the circum- 
ſtance is the cauſe of forfeiture, then I ſay, that this ought to 
Wing. Max. have been ſhewn by the king, which does not now appear. 
reg 128. Pl. 3- But nothing is alledged in the information to be the cauſe of 
' forfeiture but the landing without payment or agreement. And 
M. 13 H. 7. n ag | 
2.2. M. 8 Ed. then by way of anſwer we have alledged an agreement before 
4. 18 2. P. 11. the landing, © whereupon the plaintiff by way of replication 
. ought to have alledged ſome default in us, which ſhould make 
os 6.5, a. Pa the agreement void ab initio, which is not now diſcloſed, and fo 
Cotteſmore. does not appear, and we have alledged enough for ourſelves: 
2 Rel. Abr. and that which makes _ us we ſhall not be compelled b 
$63: ig law to ſhew, but it ought to come in on the contrary part, 2 
printed (3) that if the default of us in the non- performance of the condi- 
ro. Eliz. 729. tion ſhall make the agreement void ab initio, it ought to be 
pl. mou _ alledged on the other fide. f As if a ſheriff takes one by 
SN ade or 1. force of a capias, now he does well, but if he returns nan. 
Steward v. inventus, he ſhall be a treſpaſſor ab initio, And in ſuch cale, 
Ferd. n in 


TC ˙ .- Re SE: © wa * 


\ 


Reniger verſus Fogoſſa, in Cam. Scace. 


'the a falſe impriſonment brought againſt him, it is ſufficient for 
the im to alledge that he was ſheriff, and that the capias came to 
the im and he took him and impriſoned him b ce thereof, 
lea- udgment / ao: and there the plaintiff ought to alledge the 
ect | ſe return of the writ, for this makes for the plaintiff, in- 
ſo, anuch as it makes the defendant a treſpaſſor ab initis. So 


ere the default in us, which ſhould make the. agreement 
did ab initio, ought to have been ſhewn and alledged by tHe 
plaintiff, wherefore inaſmuch as it is not ſo alledged, no 


gh ach default ſhall be intended. And all this I have faid 

on pon a ſuppoſition, viz. that the law will have the defendant 

the io weigh it, and that its not being weighed ſhall be his de- 

or, fault. But as I faid before, the wot weighing, of it is re- 

nd ferred by the law to the collector in the king's behalf, 4 who | + 17 ] 
or vas then ſole party, * and therefore the not weighing of * Wing. Max. 
ed it in default of the collector ſhall not make the agreement “s. 147-P-38. 
ly void 4b initio to our prejudice, which before was good. | 
is hen as to the principal matter, it is to be ſeen whether the 

r- greement here be warranted by the ſtatute which faith, the 

re collector not agreed with, Sc. And as it ſeems to me, it is 

al! warranted by the ſtatute; and this I ſhall prove by the de- 

r- fnition of the word, by the rules of the common law in the 


„„ conſtruction of ſtatutes, and by the intent of the makers of 
In RW the faid ſtatute. And firſt as to the definition of the word 


dd (agreement) it ſeems to me that aggreamentum is a word 

at WS compounded of two words, viz. b of aggregatio and mentium, * Hill. 29 Geo. 
- bo that aggreamentum ęſt aggregatio mentium in re aliqua ſacta g;. e _ = 
= 1 And ſo by the contraction of the two words, 1 
y and by the ſhort pronunciation of them they are made one Terms deley 
- word, viz. aggreamentum, which is no other than an union, ad v. agre-ment. 
o Collection, copulation, and conjunction of two or more minds „ 
6 in any thing done or to be done. And then the ſtatute 

f which faith, the collector not agreed with, is as much as to 

d 8 ſay, that if the minds of the collector and the party are not 

> united, collected, coupled, and joined together about the 

' ſubſidy, that then the goods ſhall be forfeited, and otherwiſe 

not; but here the minds of the collector and the party are 

united, collected, coupled, and joined together about the 


ſubſidy, viz. that the king ſhall have according to the rate of 
124. for _ 20s. after the woad is weighed, which is as 
much as to ſay, after that the collector will weigh it; and 
this was before the landing of it, whereupon I conclude, 
ergo the goods are not forfeited. And although the certainty 
of the ſubſidy is not known at firſt, yet this is no matter, 
for it is an agreement, for in this word (agreement) every 


agreement is included, and there are divers agreements in- 
| certain 


3 
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* Ante 6. Pe certain at che beginning which ſhall be adjudged good. . A8 
* in the caſe where I ſell all my corn for 124. per 2 here 
notwithſtanding the incertainty of the quantity of the corn, 
| and the incertainty of the ſum for it, yet the agreement is 
Ante 6. Per good. d So where one leaſes his cloſe rendering 129. rent 


* every acre, notwithſtanding the incertainty of the rent, 
Ante 13. Per yet it is a good reſervation and agreement. So where a man 
_ — 9. grants to one a robe or 20s. &c. the grant is good notwith- 


= a ading the incertainty. And ſo in all the caſes put 
DIE maſter Sour e AHA is a means to reduce the 2 
Debt. 113. certainty, which being done, there is remedy enough to come 
33 Ed-4-4- at the principal matter upon which the agreement is made. 
Sins * So in the principal caſe, after it is weighed the certainty will 
5 appear, which being known, the king may have his rem | 
© Wing. Max, for it, ſo that none can deny the agreement to be good. And 
reg. 106. pl. 3. thus it is proved by the definition of the word. And further 
I faid that the rules of the common law hitherto uſed in the 
conſtruction of ſtatutes prove that we have ſatisfied the ſta- 
tute; for whereas it has been ſaid, that although the ſtatute 
is general, viz. the collector not agreed with, &c. and altho” 
the ſpecial agreement is an agreement, yet that it is to be 
conſtrued the beſt for the king, and that conſtruction ſhall be 
of an agreement Certain; fir, I ſay that the rules of the com- 
mon law forbid this, for there is a principle in the common 
law, that penal ſtatutes ſhall be taken ſtrictly, and not ex- 
tended by equity to the prejudice of them upon whom the 
penalty is inflicted. & And by like reaſon the words of penal 
ſtatutes ſhall not be to the 33 of them upon 
whom the penalty is inflicted. And here none will ſay but 
that this ſtatute 1s penal, inaſmuch as it makes a forfeiture 
of the goods of every ſubject, and ſo gives prejudice to eve 
perſon, and benefit to none but the king. And then inaſ- 
.much as the —_ ”u it cannot be faid that the 
agreement inte tute is an agreement certain, 
for he that ſays ſo puts a gloſs upon the text, and wreſts 
the words to a kind of intent and equity, and to more than 
an equity, for it is a denial of the text, which is meerly con- 
trary to the rules of the common law uſed in the conſtruction 
of penal ſtatutes, which ſhall be taken favourably for them 
upon whom the ty is inflicted. Wherefore inaſmuch 
as it cannot be ſaid but that our ſpecial ent is an 
ent, and ſo within the words of the ſtatute, it can- 
not be reaſonably ſaid but that we have ſatisfied the ſtatute; 
for the rules of the common law will not ſuffer the general 
be abridged and reftrained to the prejudice of him 
| we 


Tr 
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ite & ' al wh re the dk yam; 24th ; of 1 ſhall 
be rns deed for the. BenkfF'or Kim upon whom 


the penalty is inflicted. And therefore the ſtatute of - 

minfter 2. Cap. 40. fays, that where the huſband aliens che v vide Pod. 47. 
land of his wife, it is agreed that the ſuit of the woman, Note, by — 
ofer the death of her eee, La at be cat for fle f 


nonage of the heir that ought to warrantiſe, &c. which ſta- given to the 


- tute is general, viz. for the nonage of the heir, &c. and wiſeor ber heir 


does not ſay the heir of the h d, nor the heir 3 Fara 
ſtranger, but only for the 3 of the heir, c. which — 

word (heir) is general, and includes every heir; i but 

in 18 Ed. 4. in a Cui in vita brought by the wife in fuch M. 28 Ed. 4. 
caſe, the tenant vouched one who vouched over an heir within W 


age, who was not heir of the huſband, and there it is ad- — bm; yr 


judged that for his nonage the parol ſhould demur, becauſe 3. 59. 7 Ed. 2. 


the ſaid ſtatute is penal to the voucher, and the general words, 3 . 
VIZ. for the nonage of the heir, are reſtrained and abridged, 4 1aq. 433. 
and ſtraitned from their generality to the heir of the huſband 4 Co, 50. a. 
only. So that there it is holden, in favour of him upon's Co. 5. 4. 
whom the penalty is inflifted, that the general words ſhall be . 15. 
reduced to a ſpecial ſenſe, vi. to the heir of the huſband only. 

So the ſtatute of Weſtminſter 2. Cap. 11. is, that if the ac- 

countants be found in arrears before auditors, their bodies ſhall 


be arrefled, and by the teſtimony of the auditors of the ſame ac- 


count ſhall be ſent and delivered unto the next gaol of the ding 


in _ parts, until, Sc. Which ſtatute is general, that they 
ſhall be impriſoned 5 the auditors, and does not ſay at what 
time, ſo that by the letter of the ſtatute the auditors may im- 
prifon the accountants when they pleaſe after their accompts. 

But yet in 27 H. 6. in debt upon arrears of account it is H. a7 H. 6. 
adjudged, that if the auditors do not commit the accountant 8.Fitz.Barr.44. 
to priſon preſently after the account, that they may not com- A 
mit him at all to priſon; for the ſtatute is penal to him that ecution 135. 
ſhall be impriſon And therefore the enerality of the time Faux Impriſon. 
ſhall be reſtrained ſpecially, for the benefit of him upon whom 3½ lach. 381. 
the penalty is inflicted, but not on the contrary, + foe the ge- 3 
3 of the words ſhall never be reſtrained and abridged to 2 8uia. 139. 
the diladvantage and prejudice of him upon whom the penalty Wing.Maz.reg. 
is inflicted, for this is entirely con to the order and rule 84. pl. 10. 
of the common law; from whence it follows, that the agree- [+18] 
ment here is warranted by the rule of the common law uſed 
= —— Ts „ further I apprehend that 

intent ers of the te approves the ſaid agree- 
ment. For the ſcope and end of every matter is principally — _ 
to be conſidered; and if the ſcope and end of the matter be 8. 32. Pr. 18. 
fatisfied, then is the matter itſelf and the intent thereof alſo 
accompliſhed. 


OY. * 


Eaſter Term. 4 Edw. 6. in Cam. Scace. 


ſtatute, and of the intent of the makers thereof was, that the 
King ſhould have the 1 this only was the ſcope and 
ſum of the ſaid ſtatute, and the intent of the makers thereof; 
and if the agreement here is ſufficient to give the ſubſidy, and 
to make the king aſſuied thereof, then it follows that the ſta- 
tute, and the intent of the makers thereof is performed and 
ſatisfied, - And that this is ſo, I have proved before, for the 
agreement warrants and authoriſes the king to weigh the woad, 
by his collector, at what time he. pleaſes, and when that is 
done, the king has title of action, and fo has an aſſurance of 
the ſubſidy. So that the ſurety is referred to the will of the 
king,. for he may have it when he pleaſes; whence it follows, 
that the ſum, effect, and end of the ſtatute, and of the intent 
of the makers of the ſtatute is obſerved and ſatisfied. And 
if at the time of the making the ſtatute the queſtion had been 
aſked of the makers therecf, whether their intents in the caſe 
here were to enforce the party to weigh the woad in the ſhip, 
or to forfeit it if he put it upon the land to weigh it in order 
To ti the certain quantity, they would have at the 
ueſtion, inaſmuch as ſuch weighing is, the ſure means to try 
tie truth of the ſubſidy in all ſuch merchandi zes; and by this 
way their intent ſhall be moſt fully performed and accom- 
plithed, ſeeing the king cannot be deceived, but ſhall be fully 
apprized of the SOTO of the ſubſidy by ſuch means. And - 
ſo the intent of the makers of the ſtatute warrants the ſaid 
agreement. Alſo there is another reaſon which proves their 
intent to be ſuch, and that is, the common uſage in former 
times, for all ſtatutes before then made, which grant any ſub- 
ſidies, have had the very ſame words which this ſtatute hath, 
viz, the colleftor not agreed with, &c. And in ſuch caſes 
where the party did not know the certainty of it, it was al- 
ways uſual in former times to' weigh the merchandizes upon 
ſuch agreement as this is here, and upon knowing the cer- 
tainty to pay the ſubſidy. And all merchants will teſtify ſuch 
wage, And then inaſmuch as the uſe hath been heretofore to 
e ſuch agreements, where there have been ſuch words in 
ſtatutes heretofore made as there are now, and ſuch an agree- 
ment hath been allowed heretofore, it cannot be taken but 
that the intent of the makers was, that ſuch an nt 
made as before was uſed ſhould be good. And fo the intent 
of the makers of the ſtatute approves the ſaid agreement. 
Beſides, it ſeems that their intent be fo for cauſe.. 
For, fir, admitting that the words of the ſaid ftatute had or- 
dained, that if an agreement certain was not made with the 
collector before the landing, the goods ſhould be forfeited, 
yet 
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realms, and of the law of God alſo. will yield and give way him who was 
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Reniger verſus Fogoſſa, in Cami Scacc. 
out of the penalty; * for in every law . things 
which when they happen a man may break the words of the dÞr. e Stud. 
law, and yet not break the law ice and ſuch things are ex- * cap. 16. 
empted out of the penalty of the la, and the law privilege: ig — 
them although they are done againſt the letter of it, for br = Hob. 96. T 
ing the words of the law is not breaking the law, ſo às the, 2 Aft. pl. 
intent of the law.is-not broken. And therefore the words of 56. in tre(paty 
the law. of nature, of the law of this realm, and of -other brought'by ' +» 


to ſome acts and things done againſt the words of the fame defend. nt jf. 
Jaws, and that ivy dere the words of them are. broken tp tines fer the» 
avoid greater. inconveniences, or through neceſſity, or by cauſe infra,and 
compullion, or involuntary ignorance... Lo avoid greater r 5 
inconveniences, as beating the perſon of a man in ſome — _— 
caſes is allowed, and yet the beating and wounding of any pris jr 220 
man is as well againſt the law of nature, as againſt the law <«»/#. Ec. Firr, 
of the land. © But in 22 Af where a man was mad e 
of unſound memory, and did great miſchief, a man, to- . — 
gether with his parents, took him, bound him, and beat him ſonm. 35. Tre. 
with rods; and it is there holden that they might juſtify the Pa. 211. 
ſame, for the avoidance of the great hurt that he might do, & 9147548 
of unſound mind, and yet both the law of nature, and NIA. 23. 
the law of the realm prohibits generally any one to beat £44 ter 10. 
another, but this ſpecial caſe, for che prevention of a greater fee 
miſchief, hath an exemption and a ſpecial privilege. à And 5. Cor. 140. 
the ſtatute of Marlbridge, cap. 4. ordains generally that none Wing.Maz.reg- 
ſhall carry a diſtreſs, from one county into another, yet it 10. Pl. 344 
is adjudged that if one holds land of a manor in another 9: n. 
county, the lord may diſtrain and drive the diſtreſs from off T;eipats Card 
the land holden of the manor into the county where the E. - 
manor is; and this is to avoid a miſchief 6 inconveni- . 1 H. 6. . 
ence, for it would be a great damage to the lord if he per be, Fu. 
might not drive the diſtreſs to his mener; for avoidance of Diſtieſs. 1. Bro. 
which the law is not broken, although the words of the 33; A®tion for 
law are broken. e And I have read in books that amongſt 14, rid wat 
the Romans there was a law, that every one that ſcaled the 2) 4 Kehs, 50. 
walls in the night-time. ſhould be condemned to death, and 2. fl. 1 
a certain perſon in the night ſcaled the walls in time of war 19%; Ma 5 
to diſcover the approach of the enemy, and he was not only mY T5 
diſcharged by the ſenate from the penalty of death, but be- ame y. Bon. 
ſides was well rewarded for the action, and yet he had there- 294. notwith- 
by. broken the words of the law, but the wiſe ſenators ex- PR _ 
pounded it to be no breach of the intent of the law, be- 47 
cauſe that law was made to prevent hurt and danger that 4, 11. F. 


might come to the Remans by the ſcalirg of the walls, and ggg c. 


dutitathry. A. 


* Wing. Max. reg. 184. pl. 34. Dr. & Stud. lib. 1. cap. 16. L. P. 


Ealter Term. J Edw. 6. in Cam: Scacc. 


not to inhibit benefit and fafety to the city; ſo that the faid 
n judgment was given in order to avoid a great inconvenience - 
= & Stud. which might come to the Romans by ſuch an example. f And 

Hop'a- this manner of expounding and conſtruing laws is not a miſ- 
+ taking them or a wrong Judgment of them, but it is a_tem- 


1 Molloy 3 
ol 


pering the rigour of the law. And we may ſee alſo (as I'faid) 
s © that neceffity ſhall be a good excuſe in all laws, and that all 

3 Kitch. 4. laws give place to neceſſity; for it is a common proverb, ur 
Aa 


| . neceſſutas non habet legem; and therefore neceflity ſhall 
M. 38 H. 6. excuſe in our law and in every other law. b And there- 
12. Bro. Saver fore in a precipe quod reddat the tenant ſhall excuſe his default 
2 28. for encreaſe of water; and yet every default is abhorred in 
* Wing. Max. law, becauſe it is a + contempt of the court; but becauſe he 
reg. e. pl. 35, cannot come without danger of death, the neceſſity of the 
Lit, R. 89. 98. accident in ſuch caſe, ſeeing no default is in him, ſhall excuſe 
Kiech. 396. him. And alſo the law of God gives place to neceffity: ſo that 
[19] dhe words of the law of God may be broken for neceſſity 
* without offence to God. And therefore in the old law it Was 
» Exodus cap. forbidden by the law of God to eat the facred bread, viz. 
29. v. 33, 34. panem 5 yet it ap that David d through neceſ- 
S ſity of hunger eat the ſaid bread, and did not break the 
Gap ; / i law, although he broke the words of the law, as Chriſt him- 
r ſelf. declares in the goſpel, becauſe he did it for neceſſity. 
© Matthew cap. © So the apoſtles of Grif for neceſſity of hunger plucked the 
13. v. 1, et ſeq. ears of corn of other perſons, and eat them, and although 
is they broke the words of the holy ſcripture, which forbid 
them to take _ _ — 5 the will by - x 
W owner, yet th not © ereby, as it appears | 
„ Bac. Max. re · Soſpel. Nen caſes we ſee 62 the law of man and 
z. Wing. M.reg. the law of God yield and give place to neceſſity. And com- 
27. pl. 4. reg. pulſion alſo is a good excuſe in our law. 4 As if a man makes 
11%. pl. 36. an obligation by dureſs, be ſhall avoid it. © So if a man's 
„Hob. 134. am be drawn compulſion, and the weapon in his hand 
14. Raym. 39. kills another, it {hall not be felony. And fo in all other caſes 
Fe Car. Wing, where a man does a thing to which he is forced and com- 
Max: "6+ pelled, he ſhall not fuffer thereby. And alſo if a man breaks 
P-4% the words of the law through involuntary ignorance, this is 


H. 3 H. 7. 1. no breach of the law. f As if an infant of tender age kills a 
pl. 4+ Per Fairs | 23k man, 
fax. Bro. Co 

rone 133. Mete, It is here pot at large of an inſant of render age and ſo the book of 3 H, 7. 
leaves it, without aſcertainirg the preciſe age that ſhall at all events excuſe an infant from 
the guilt and puniſhment of ſelony. But by the beſt opinions this ſeems only applicable to an 
infant of 7 years old, who cannot be guilty of felony, whatever circumſtances proving diſ- 
cretion may appear, for ex preſurpriene jur he cannot have. diſcretion, and no averment 
ſhall be received againtt that preſumption. But if be be above 7. years old, and under 14, 
tho prims facie he is to be Judged not guilty, yet if it appear by ſtrong circumſtances, and 
pregoant evidence that he had diſcretion to judge between good and evil, judgment of death 
may be given againſt him, as it was done in 3 F. 7. ſupre in the caſe of a boy of 9 


Reniger uus Togalla, in Cam. Scace. 
man, it ſhall not be felony, becauſe be has not diſtion nor 
underſtanding; for hich reaſon th lam imputes it to bis 
ignorance, which is natural to r ene at chat age, nde. 
there is no fault in him; and therefore it is called invo- 3 
luntary ignorance, for he cannot be. wiſe nor prudent if he 
would, but he is ignorant by compulſion, and thereſore ſhall 
be excuſed. And ſuch act is properly ſaid to be; done ex 
ignorantid, via. | where involuntary ignorance is eſteemed: to , 
be the cauſe of the act. 5 S0 if a man non ſane: memBric « 13 H. 4. Bro. 
kills another, although he has broken the words of the law, Corone 170 M. 
yet he has not broken the law, becauſe he had no memory 37 16 7: . 
nor unde ing, but meer ignorance, which came to him 3 
by the hand of: God; and therefore it is called involuntary 16. e. 1 H. H. 


ignorance, to Which the law imputes the act, inaſmuch as P. C. 30. 


there is no fault in him, and for that reaſon he ſhall be en- 1 Pat. 22 F. 
cuſed, ſeeing he is igborant by compulſion. And ſuch-a& is Date, jak. 2ap. 
ſaid to be done ex ignorantia, ſe-involuntary ignorance is 247. Co. Lit. 
the cauſe of it. nd in Deuteronomy: cap. 19. u. 4, 57 6. 247. b. | 
God provides by a ſpecial- remedy,” that he who does any fie. 50. 133. 
thing through ſuch i ſhall not be puniſhed for it; for , N 
there it is ordained, that if a labourer is at work with a hatchet, Bac. Max. reg. 5. 
and the head of the hatchet falls from the helve and kills a 

ſtander- by, ſuch labourer: ſhall not be put to death, but a ſpe+ ,, Concernine 
cial city was ordained es a ſanduary-for him, | becauſe he did refuge, ſee 

it chr involuntary; ignorance. But where a man breaks Exod. 1. z. 
the words of the lau by voluntary ignorance, there he. ſhall Num: 

not be encuſed. i As If a perſonithat is drunk kjlls-anather; 35,0070 44" 
this ſhall-be ſclany, and be ſhall be hanged-for-it, and yet he 31, Seiden 6 
did it through-ignorance, for when he was drunk he had no jure Nat. lib, 
underſtanding nor memory; but inaſmuch as that ignotance 2. 
was occaſioned.-by his own act and ſolly and he might have pol. 125, . 


avoided it, he ſhall not be privileged; thereby. And-driffotle n. H. P. C. 3a. 


ſays that ſuch a man deſerves double & puniſument, becauſe » Hawk. P. C. 
he has doubly offended, viz. in — to the evil er- 3 Ce lr 247- 
ample of others, and in committing the crime of homicide. b reg afl. 
And this act is ſaid to be done igaaramter, for that he is the cap. 147. Bac- 
cauſe of his on ignorance: and ſo the diverſity appears be- Mx: reg: 5. 
tween a thing done ex ignorantia, and ignoranter. And there- 3 
4 fad, where the words of à law are brolken o avoid © © 
F ene ” 2 Mn wry 114. ny a ee | 
ab. viiarns, 


ad Clem. Sifuriotus. 


| . 
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involuntary i ce, in all theſe caſes the 'law itſelf is not 
broken. now let us conſider and examine our own cafe. 
And in our caſe e woad was caſt into the ſea, and a 
incertainty occaſioned to avoid a greater miſchief, for the life 
of every man is more precious than any goods, and the loſs 
of a man's liſe is a greater misfortune” than the loſs of his 
goods, and therefore the woad was caſt into the ſea in order 
to avoid the greater miſchief of the loſs of life, and thereby 


the incertainty was occaſioned: © Alſo it was done through ne- 
ceſſityq and that too the greateſt neceſſity that could be, for 
it was to avoid the danger of death, which neceſſity was equal 
to that of the encreaſe of waters, or of hunger in che other 


caſes aforeſaid, the preſervation of life being the acting cauſe 
and motive both in the one caſe and in the other. And alſo 
it may be ſaid to be done by compulſion, for when a thing 
comes to ſuch a point that a man has only one alternative, vix. 
either to do ſuch a thing or to die preſently, and in order to 


preſerve his life he does it, ſuch act may well: be ſaid to be 


done by compulſion, and by the greateſt compulſion that can 
be, for there is no greater compulſion than that which ſets 
inevitable death before a man's eyes, if he does not make 


uſe of ſuch a particular remedy that offers itſelf for his 
the caſt 


ſafety. So was it in our caſe, — . woad-into 
the ſea, which occaſioned the incertainty of the remainder, 
came by compulſion. ' And alſo it cannot be denied but that 


the ignorance of the certain quantity of the remainder was 
involuntary, inaſmuch as the caſting the woad into the ſea, 


which was the cauſe of that ignorance, was by compulſion, 


which is involuntary. And foraſmuch as the ignorance of 
the certain quantity of the remainder is to be aſcribed and 
imputed only to neceſſity and compulſion, and the avoidance 
of à greater miſchief, which are things that could not be 


prevented foreſight or circumſpection, nor reſiſted by 
power, — ſay, — there is no default in Faęoſſa — 
the ſame, and if his ignorance of the certain quantity of the 
remainder is owing to no default in himſelf, then there is no 
default in him as touching the agreement, for a more certain 
or perfect agreement for the ſubſidy (the caſe being as it was) 
could not be made. And if the cauſe of the i is to 


de imputed and aſcribed to neceflity, compulſion, and the 
- avoidance of a greater miſchief, and that ignorance is the cauſe 
ol the incertain agreement which is e, then, I ſay, that 


the incertain agreement itſelf is to be imputed and aſcribed to 
neceflity and compulſion, and the avoidance of a greater miſ- 


chief. And from hence I conclude, that if each of the ſaid 
four cauſes, viz. theayoidance of a greater miſchief, neceſſity, 
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Reniger verſus Fogoſſa, in Cam. Scacc. 
compulſion, and involuntary ignorance, can ſeverally by them» 
_ excuſe a man from the | of breaking the law, 
notwithſtanding he” breaks the words of it, a multo fortiore 
where all the four cauſes meet together, a man may break the 
words of the law, and yet not break the law itſelf. And if 
the ſaid four cauſes put wo, 1 are a ſufficient juſtification' to 
a man, ſo that though he has broken the words of the law, he 
ſhall not be faid to have broken the law, a multo fortiore all 
of them put _—_— are ſufficient to excuſe him, who has 
fulfilled the words of the law, from breaking the law by che 
intent of the words. And therefore inaſmuch as theſe” four 
cauſes are the occaſion that the incertain agreement was here 
made, and that a certain agreement could not be made, it 
follows ex conſequente that this ſhall be as profitable and avail- 
able to the party as a certain agreement ſhould be. Where- 
fore ſeeing the ſtatute ſaith, the collector not agreed with, by 
which words it gives an authority to agree with the collector, 
and Fogoſſa has made a ſpecial agreement with him, which is 
an agreement, and fo within-the words of the ſtatute, it ſeems 
to me that by the definition of tlie word, by the rules of the 
common law uſed in the conſtruction of ſtatutes, by the intent 
of the makers of the ſtatute, and by all reaſon and equity, it 
ought to be adjudged a ſufficient agreement, and warranted 
by the ſtatute; and fo judgment is to be given againſt the 


* another of the king's ſerjeants argued to the 


con . | 


[+20] 


Edward the ſixth, by the grace of God king of "England, The rect of the 
France and Ireland, defender of the faith, and of the church record. 


of England, and alſo of Ireland, in earth the ſupreme head. 
To the treaſurer and barons of our exchequer, greeting. 
Where Roger Porter ſetyant to Robert Reniger comptroller of 
our cuſtoms and ſubſidies in our port of our town of  South- 
ampton, and in all places and creeks to the fame port belong- 
ing, by the commandment” of the faid Robert Reniger the 
ſeventh day of November in the ſecond year of our reign, at 
our town of Southampton aforeſaid ſeized, and to our ule and 
the uſe of the ſaid Robert, arreſted 1693 kintals of green 
woad of the goods and chattels of one Anthony Fogeſſa mer- 
chant ſtranger, ſuppoſed by the faid Robert to be forfeited, for 
that the ſaid woad ſhould be laid on land, the ſubſidy thereof 
due not paid, nor the euſtomer in the ſaid port agreed with 
for the ſame, contrary to the form of the ffatute in that be- 
half made and provided. And therefore the ſaid Robert 
Reniger made information beſore you our ſaid barons, 2s by 
the records of our ſaid exchequer amongſt others more plainly 

appeareth. 
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And thereupon the 


Eaſter Term. 4 Fun. 6. in Cam, Scacc. 


W e . We let yon Wit, that we be, credibly informed, 
the ſaid Autho e intended not. to defraud us of our 


" 


any other our duties for the ſame, but 
laid the ſame woad on land by the licenſe and agreement of 
the cuſtomer of our port aforeſaid. And we not minding the 
ſaid Anthony Fegoſſa to be vexed, ſued, troubled, or inquieted 
in body, goods, lands, or tenements, for the ſaid 1693 kin- 
tals 7 green woad, or any parcel thereof, or the ſaid woad to 


* 


. 


and every of you, not only to cancel and make void one re- 
cognizance, wherein the ſaid Anthony Fogoſſa and his ſureties 
ſtand. bound to us in our ſaid exchequer for the payment of | 
the price or value of the ſaid woad (if the ſame hereafter for 
the cauſe in the ſaid information ſpecified be adjudged forfeit) 
but alſo utterly to ſurceaſe for ever of all manner of pro- 
ceſſes, ſuits, quarrels, demands, judgments and executions 
made and . hereafter to be made for us, or in our names 
againſt the ſaid Anthony Fogoſſa or any of his ſaid ſureties, 


in or for the premiſſes, or any parcel thereof, or for or upon 


* 


the ſaid information of the ſaid 1693 kintals of green woad, 
or any parcel thereof, or any other thing the ſame woad con- 
cerning, or by any means touching, by force or reaſon of 

the ſaid information, or ſeizure, or of any thing, article, or 
clauſe therein contained; any law, ſtatute, uſe, or courſe of 
our ſaid exchequer, or any ambiguity, doubt, queſtion, 


matter or cauſe whatſoever you or any of you to the con- 
trary moving in anywiſe notwith And theſe our ³⁶ 


letters ſhall be your ſufficient warrant and diſcharge in that 
behalf. Given under our privy-ſeal at our manor of Green- 
wich the 23d day of Lau-, in the fourth year of our reign. 


5 | ame Anthony prays judgment as above, 
&c. And becauſe the aforeſaid 1693 Lintals of green woad ll 
were redelivered to the aforeſaid Anthony Fogoſſa by reaſon Wl 
of a certain recognizance entered into for the before 
the barons here in the term of the Holy Trinity, in the third 
year of the ay of the ſaid lord the king, that now is, by 
the aforeſaid Anthony Fogoſſa and certain others, viz. Henry 
Moody of the pariſh of St. Michael 2 in London mer- 


cer, Jahn Cefworth of the pariſh of St. Baſbing-Bartb in the 


ward of Bradſtreet in | mercer, Witham Merick of the 
pariſh of St. Martin Owtwych in London aforeſaid merchant- 
taylor, Richard Carrell of the ſaid pariſh of St. Martin in 
London aforeſaid mercer, Edward, Cook of the pariſh of St. 
Nicholas Acon in London draper, Anthony de Marome of the 
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remain to us as forfeit by reaſon of the ſaid ſeizure or infor- ll 
mation, , contrary to good conſcience, by the conſent of our 
council, will and command you our faid treaſurer and barons, | 


I 
. 


. os | 


ed, pariſh of St. Olaves in the ward of the tower of London 
Dur merchant denizen, and John Quarles of the pariſh of St. Peter 
but the poor in Londim aforefaid draper, 'recognitors, as the ſame 
of Anthony: before the aforeſaid barons” here has acknowl 
the and the 8 — 2 barons, and mature de- 
ted liberation being had by them thereupon; it is granted by the 
in- ſame barons has Aber recognizance and the Rom tin lee 
| to thereof in and by every thing be made void, cancelled; and 
or- | holden for none, by reaſon of the writ aforeſaid, and that 
our in and upon the premiſſes execution be no farther done. 
ns, And that the fame Anthony as touching the premiſſes go at 
e- Pane without day, ſaving always to the king his action if 
ties reafter, &c. 


But note, (reader) that (as I was credibly informed] the 
opinion of all the barons of the exchequer, and of a the Ju e Nete Bene, by 


| icer 
eit) of 1 except Hales puiſn juſtice of the common bench, I 
ro- and Mountague chief juſtice of the ſame bench, tnt, upon 
ions conſtrenee between them, againſi the king and the informer, and 
mes wth the deſtndant; and thereſtre it was though better that 


ti juiſgment ſhould be given againft the king by force of the s privy. +, 51a. 
oad, judges. And for this reaſon the privy-ſeal was ſent to the court 
on- of exchequer. pi 


— 
a Gnces. ae_ 
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Ew, 6, Somer- 
et. 
Declaration, 
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+4 report of a caſe argued in the common bench before all 
the juſtices of the ſame bench, in Eaſter term in the fourth 
year of the reign of king Edward the ſixth, between 
Matthias Colthirſt plaintiff and Peter Bejuſhin defendant, 
in a writ of treſpaſs brought by tbe ſaid Matthias againft 
the ſaid Peter. And the record was as follows. 


> 


PE TER Bejuſhin late of Claverton in the county aforeſaid 

man was attached to anſwer Matthias Culthirſt eſquire 
of a plea, wherefore with force and arms the cloſe and houſe of 
the ſaid Matthias at Barton and Walcot he broke, and his graſs, 
to the value of 20/. there lately growing with certain cat eat 
up, tread down, and deſtroyed, and other wrongs to him did, to 
the great damage of the Al Matthias, and againſt the peace 
of the lord the king now, c. And whereupon the ſame 
Matthias by John Bill his attorney complains, that the afore- 
ſaid Peter, the 18th day of December in the ſecond year of the 
reign of the lord the Ling now, with force and arms, Cc. 
the cloſe and houſe of him the ſaid Matthias at Barton and 
Walcot broke, and his graſs, to the value, &c. there lately 
growing, with certain cattle, to wit, horſes, oxen, cows, 
hogs, and ſheep eat up, tread down, and deſtroyed, the treſ- 
— aforeſaid, as to the eating up, treading down, and de- 
ſtroying the graſs aforeſaid, from the aforeſaid 18th day of De- 
— until the day of obtaining the writ original of him the 
ſaid Matthias, viz. the 3d day of January then next follow- 
ing, at ſundry days and times continuing; and other wrongs, 
Sc. to the great damage, &c. and againſt the peace, c. 
whereby he ſays that he is injured, and hath damage to the 
value of 40/. and therefore he brings ſuit, &c. 

And the aforeſaid Peter by /ilkam Rede his attorney comes 
and defends the force and injury, when, &c. And as to the 


force and arms, he ſays that he is not guilty thereof; and of 
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this he puts himſelf upon the country: and the aforeſaid 
Matthias does the like. And as to the reſidue of the treſpaſs 
aforeſaid above ſuppoſed to be done, the ſame Peter ſays that 
the aforeſaid Matthias his action aforeſaid againſt him ought 
not to have, becauſe he ſays, that the cloſe, and the houſe 
aforeſaid, and alſo the places in which the treſpaſs aforeſaid is 
ſuppoſed to be done, are, and at the time aforeſaid when the 
treſpaſs aforeſaid was ſuppoſed to be done, were, one meſſuage 
and 160 acres of land with the appurtenances in Barton and 
Malcot atoreſaid, called the Grange, or the farm of Barton 


near 
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zear Bath, whereof long before the time aforeſaid, when, Cc. 
me William \ Holeway late prior of the late monaſtery and 
athedral church of Bath in the county aforeſaid was ſeized 
his demeſn as of fee, in right of his church aforefaid, and 
ing ſo thereof ſeized, he the ſame late prior and the then 
onvent of the ſame late monaſtery, before the time aforeſaid 
When, c. viz. the 2d day of January in the twentieth year 
f the reign of lord Henry the eigbih late king of England, 
ther of the lord the king now, at the monaſtery of Bath 
che county aforeſaid, by their certain deed indented, 
which the ſame Peter produces here in court ſealed with 
Me common ſeal of the aforeſaid late prior and convent, the 
te whereof is in the chapter-houſe of the fame late prior 
d the then convent there, the ſame day and year,) by 
animous aſſent and conſent, delivered, granted, and to farm 
t unto one Henry Bejuſbin gentleman and Eleanor his wife 
e meſſuage and tenements aforeſaid with the appurtenances 
MWongft other things, by the name of all their grange and 
of Barton, near Bath, with all the houſes ſituate and 
nding upon the fame, and all the demeſn-lands, meadows, 
d res to the ſame appertaining, that is to ſay, king's 
ad, the ſleepy heys and the cloſes adjoining to the aid 
and grange, and a piece of land called . or 
edv in Lippwekſ-Wood called Midule- Mood, and a 
ple or parcel of meadow or paſture called the Amerry- 
chard, with the paſture and feeding of ten heads of 
er beaſts going in the lawn park annually, as had been 
d and accuſtomed in times paſt. And alſo with the paſ- 
of the Hawe, Wrogges-Mead, —— Long- Mead, 
the Amerry-Mead, with the eaſement of the ſheep houſe 
e aforeſaid Amerry, according to the form and effect of a 
ain bill thereof made, to the indenture aforeſaid annexed; 
alſo all other demeſn-lands, meadows, and paſtures to the 
eſaid grange and farm appertaining, ſituate and lying in 
pariſh and fields of Walcot and Barton, which the aforeſaid 
pry then held, and which one Nicholas Saunders formerly 
had, occupied, and enjoyed by reaſon of the farm afore- 
with all and all manner of tithes of ſheaves of corn, hay, 
h-cows, calves, geeſe, hogs, and ſheep, and all other 
annually renewing by reaſon of the aforeſaid grange or 
_ with all works of their cuſtomary tenants and of other 
'tants within their hundred of Barton uſed and accuſ- 
annually to be done there: and alſo one parcel or 
dn of their mount of Launſdown, as appears by the 
and limits upon the fame down, with all commons 
leights in apo; * pariſhes and fields of Walt 
2 and 


— 2 te 


f 


[+22] 


| Eleanor: their mount called the Down at Camb, and. all: other 


flock of in as ample manner and form as had been uſa 


hap ta be. gotten. within thai demaſts of Kinglond as. e 


—— premiſſes with the appurtenances, with all the wo 
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a ge ſame late prior and eondent belonging, for 
TERS of * * 9 par pr. 
o ewes, ac price of 13d. coming 

pon the ſame, with the cuſtomary works in 
the aforeſaid *. called — of Wks 
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grange excepted, to be 
_ 2 ee church for 

ing, as they ſhould happen to fall.) And further 
wy e late prior onvent — the ſame deed; indented in 
lie homage granted and. to farm: le 1 


1 
fe, 
85 
11110 


to, the ſacbriſl 


FEEL 


we mw end om. aw ei, .. wc co 0% Ma 


their commons, leights ts, and paſtures, as well ſeveral as com- 
mon within. their ſn, of Comb, and the park — 
ſerved by their predeceſſors + for the feeding, 
ſuſtaining of their ſheep, and of the flock called the * 


and accuſtomed; to be occupied in times paſt, with all wor 
cuſtoma of waſhing and ſheering the aforeſaid; ſheep. accord 
2 done there, with three carts of good ha 

y to, be made and carried by the farmer of —— 
pear to.be made and and alſo, three other | carts of « 


—_— iis. At. ded. on. a. « 


proper charges and colts, and to. be carried yearly by the afore 
Bid. Hewn.and Eleanar at their own. proper charges and colt 
wo 360 ſheep, called werher-/heep, each of the price of 164 

ing and 2 upon the aforeſaid down, and comma 


and other profits. and, encreaſe annually, ariſing and growiny 
by reaſon, of the aforeſaid. ſheep,, and the — 2 
(the dung of the aforeſaid. ſheep, and others there kept as 
y reaſon. of the farm aforeſaid. only excepted, id 
dung the aforeſaid farmer of the aforeſaid: demeſn-lands « 
Comb ſhould wholly. have and enjoy for the amendment of b, 
lands there:) to have and to hold the aforeſaid grange 2 
farm; of Barton, and all the premiſles to the, fame appertainind 
with. all and ſingular their appurtenances, with all. the tit! 
thereof, as is aforeſaid, — the aforeſaid; parcel of Lor 
datum, and the rivers, commons, and ſleights within the p 
of Maleot and Barton, with the alorefaick 360 ewes going al 
paſturing upon the ſame, called the ewes-flock of Barton, \ 
all: iſlues. and profits of the ſame. ſheep, as is before recits 


and alſo all the aforeſaid down, paſtures, ſleights, 1 


mor e esd with! Al 45d 12. 
aces, with the aforeſaid 360 — oe 1 
and-paſturing upon the fame, ary Shines Mg 
with all the n ſpeeifie (eg 
— to the oreſaid Henry Boigbin and EH¹Eðõjai hid 
wife, for term of their lives, and of . chem: 
ul after the dect bf he d Henty J anbr, tlie afore- 
faid late prior and convent willed and by the afdreaid 
indenture, that the aforeſaid grange and farm of Barten, with 
all and ſingular their apputtenahdes de the ſame belofi 
within the pariſh aforeſaid of Walor, with all the tithes of the 


Launfdown, with all other ures, ſleights, e 
with: — . 1d 360 ewes; ealt 


(except the tithes of the wobl, ſkins, and lanths, which ſouls 
be annually paid to the ſachriſt of the aforefail eathedral- churef 
for the time being, when they ſhould ha ng, ro fu fan,) ſhould 
remain to William Bejuſbin, = of tke ſorts of the Wee 
Henry and Eleanor, to have and to held to the aforefard i. 
— term of his life, if he ſhould inhabit and reſide wholly 
in and upon'the aforeſaid prange arid farm of Barton, And rf 


die before the aforeſaid Henry and Hlaunot, then the aforefaid 
late prior and convent willed and granted further by the afore- 
faid deed indented, that the e ee M Fin farm of Bar. 
_ with all and ſingular the appurtenances to the ſatme bes 
ngingy „and all the tithes” therebf, as is aforeſaid; und the 
— parcel of 'Launſdown, and alt other paſtures, ſleigtts; 
and commons, with che aforeſaid 36d ewes, called the ter- 


the tithes before excepted, to be paid as before is 


ſons of the aforeſaid Hemy and Eleartvf; to have and ts held 
to the ſame Peter for term of his life, if he alſo would inhabit 
and reſide within the aforefaid age an and farm of Barte# dur- 
ing roo ves above expreſl; as in the og indenrure 
amon er things more ful virtue of v 
demiſe, the ſame 2 J —— , 

ſuage and tenements + aforeſaid with the appurtenances in their 
demeſn as of frechold, and the fame Henry and Bleanby 
fo thereof ſeized, the aforeſaid H;lkam Bejuſbin died in 


and before the time aforefaid: + whoa &+, the aforefaid Henry 
and Eleanor died; after whoſe deaths he the ſume Peter en. 
wool into the tenement aforeſaid with the appurteNinees, * an 


r pare} of 


the exves- ef Burton, with all the iſſurs and profits thereof 


it ſhould happen, that the aforeſaid I lh Bejuſhin MOUd 


fuel of Barton, — iſſues and profits thereof except 5 
ſhould' remain to che aforeſaid Per Beſuſbin another of e 


and Ber were ſeized of the meſ- 


lifetime of them the ſaid Henry dy far pot try ; 


3 
9 


9 
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was and yet is thereof ſeized in his demeſn as of freehold; 
And further the ſame Peter ſays that he continually aſter his 
entry aforeſaid into the tenements aforeſaid with appur- 
tenances, and hitherto has inhabited and been reſident with- 
in the aforeſaid grangt and farm of Bartan. And the afore- 
ſaid Matthias claiming the tenements} aforeſaid with the ap- 
purtenances . by colour of a. certain deed of demiſe thereof 


made to him for term of his life by the aforeſaid late prior 


and conyent, long before the aforeſaid demiſe by the ſaid 
late prior and convent of the ſaid tenements with the ap 


. = | 
purtenances to the aforeſaid Henry and Eleanor in form 


aforeſaid. made, (where nothing of the ſaid tenements with 
the e ever paſſed into the poſſeſſion of him the 
faid Matthias by that deed, ) entered, upon the poſſeſſion of 
which ſaid Matthias he the ſame Peter into the tenements 
aforeſaid with the appurtenances, afterwards, to wit, the ſame 
time when, &c. re-entered, and the graſs aforeſaid, as the 
proper graſs of him the ſaid Peter then there growing with 
the beaſts aforeſaid eat up, tread down, and deſtroyed, as it 


was lawful for him to do. And this he is ready to verify; 


The Plaintiff 
demurs. 


Continuance. 


wherefore he prays. judgment if the , aforeſaid 
action aforeſaid againſt, him ought to have, MC. 
And the aforeſaid Matthias Colthirft prays Oyer of the deed 
indented; and it is read to him in theſe. words. [Which 
was inroiled verbatim accordingly, &c.] Which faid deed in- 
dented: being read and heard, the fame Matthias ſays, that the 
aforeſaid plea of the aforeſaid Peter above in bar pleaded is in- 
ſufficient in law to preclude him the ſaid Matthias from having 
his action aforeſaid againſt the aforeſaid Peter, and that he has 
no neceſſity, nor is by the law of the land bound to anſwer 
the ſaid plea in manner and form aforeſaid pleaded, wherefore 
+ for want of a ſufficient anſwer of. the aforeſaid Peter in this 
behalf, he the ſame Matthias prays judgment, and his da- 
oo by reaſon of the ſaid treſpaſs. to be adjudged to him, 


Co. Le ar 154 400 | Aer tO 

And the afc reſaid Peter, for that he has above alledged ſuf- 
ficient matter in law to preclude the aforeſaid Matthias from 
having his action aforeſaid. againſt him, which he is ready to 
verify, which ſaid matter the aforeſaid Matthias does not 
nor thereunto in any wiſe anſwer, but the ſaid averment re- 
fuſes to admit, prays judgment, and that the aforefaid Idat- 
thias may be precluded from having his action | aforeſaid 
7 him, c. And becauſe the juſtices here will adviſe 
of and upon the premiſſes before they give. judgment thereon, 
42 is given to the parties aſoreſaid here in eight days of St. 
Mc hael to hear their judgment thereon, becauſe the juſtices 


* 


tt hias his 


* 
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"ef here 
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Colthirſt verſus Bejuſhin. in C. B. 
here thereof not yet, &c. And fo continuance until fifteen 
days of Eaſter, c. The judgment appears after the argu- 


Pollard ſerjeant briefly recited the caſe in "this manner, The CASE. 
You, my lords, have well underſtood how that Matthias Eg 79" + 
Cotthirft has brought an action of treſpaſs againſt Peter Be- Leaſe is made 


juſhin for entering into and breaking his cloſe and houſe. And to buſbarid and 


the defendant has faid that the prior of Bath was lord of the _ for their 
grange or farm of Barton, and of ſo much land,” which is the reaper 
place where, &c. in fee, and he and the convent leaſed it by fon for life, and 
deed indented, ſhewn forth, to Henry Bejuſbin and Eleanor if he die living 
his wife to have and to hold to them for term of their lives, oy we ere 
the remainder to William Bejuſbin one of the ſons of the ſaid 5 
Henry and Eleanor for term of his life, fi ipſe habitaret, et remain to B. 
4 efſet ommino de et ſuper prædicta grangia et firma de another af their 
arton: And if the ſaid William ſhould happen to die before Fro l tn 
the ſaid Henry and Eleanor then the faid prior and convent * . 
appointed that the faid grange and other the premiſſes ſhould This is a good 
remain to the ſaid Peter Bejuſbin, another of the ſons of remainder on 
the ſaid Henry and Eleanor, for term of his life, ſi ipſe etiam n. 
vellet inhabitare et reſidens eſſe infra prædictam grangiam et before the huf- 
mam de Barton, durante termino ſuperius expreſſo; by force band and wife. 
of which the ſaid Henry and Eleanor were ſeized in their = VN 
demeſn as of freehold; and they being ſo ſeized, the ſaid 14; Lane, 8 
William Bejuſbin died in the lifetime of the ſaid Henry and de 
Eleanor, and afterwards Henry and Eleanor died, after whoſe Foe 
death the ſaid Peter now defendant entered, and was and yet 
is ſeized in his demeſn as of freehold. And further he ſays, 
that all the time ſince his entry until now he has been an 
inhabitant and reſident in the aforeſaid grange and farm of 
Barton. And he gives colour to the plaintiff, whereupon the Lig 14.4 
plaintiff has demurred in judgment. And it ſeems to me that 2% the piiin- 
the plaintiff ſhall recover; and this for the inſufficiency of the tg, * 
form, as well as of the matter contained in the bar. And as 
to the form, it ſeems to me to be inſufficient for two cauſes ; 
the firſt is, becauſe the defendant has not ſhewn when he 
entered after the remainder fell, but he has ſhewn the death 
of him in the meſne remainder, and afterwards the death of 
the huſband and wife the particular tenants, and that he 
entered after their deaths, and that he has continually inha- 
bited and been reſident thereupon all the time ſince his 
entry, and fo he has not ſhewn that he has been reſident all 
the time ſince the remainder fell, and the remainder was given 
to him for his life, /i ipſe vellet inhabitare et refidens eſſe infra 
prædictam grangiam et firmam de Barton, durante termino 
ſuperius 


„o. Bendl. 182. 
Palm. 482. Poſt 
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ſuperivs expreſs and then. inaſmuch as the poſſoon of hie 


Eaſter Term. 4 Edu. 6. in C. B. 


te for 
of the huſband and wife, he ought to have ſhewn that he Bas 
been reſident ſince that, viz. fince the death of the huſband 
and wife, For this clauſe dur aute termino præditio is as much 
as to ſay, all the time during the whole * term, viz. from the 
beginning. unto the end thereof, which is from the death of 
the huſband and wife unto the death of the defendant, and 
not ance only, during the term 3. and duch was Iich dh of 
the condition, 28 it appear from the matter, which ſhews 


e commenced and was caſt upon him by the death 


and imports chat contipual haſpitality was intended to be 
and wife during the life of the defendant. - And for an 


"3 


thing that is ſhewn it may be that the huſband and wife 


died ten years ago, and that hoſpitality has not been kept uP 


2 H. a M. 7. 
aviſar · 


— . acres parcel of the manor, afterwards infeoffs J. S. of che 


neux. P. 10 H. 
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Litt. Rep 128. tion upon condition that his feofſees of the manor of D. ſhould 
grant a rent of 40s. to the plaintiff for his life, and he had 


Þ M. 21 H. 6. 


|. performed, 


there for all this time, which is contrary to the will of the 
lefſor;- and therefore although he bas performed the words of 


condition, which muſt be ſatished and fulblled before the con- 
dition ſhall be ſaid to be performed: : nd therefore if a man 


manor, be has not performed the condition, and yet he has 
performed the words of the condition; but the intent was that 
J. §. ſhould have the whole manor, which intent he has not 


chte feoffees, and two of them granted the faid rent to hun, 


19, gh $3.Fice and there all the juſtices held, that by the word ( feoffees) all 
ro. 


Bar. 154 


* his feoffecs are intended, ſo that all of them ought to grant 


Condition. 56. the rent, and therefore the grant by two was no performance 


Perk.£790.Poſt of the condition, althou h the words were performed, for the 
intent appears to be, that all his feoffees ſhould grant it to 


30, Per tiales, 
34 · Per Moun 


rague, C. ]. 291. him, which was not performed. So that the intent of a con- 


arguendo, 


dition ovens always to be perfermed as well as the words 
thereof. ind here it ſeems to be the intent of the condition, 
that hoſpitality ſhould be kept up upon the grange continu- 
ally, that is t9 ſay, from the beginning of the time that he 
might be 1n poſſeſſion until the end of the term, which is, 
from the time of the death of the huſband and wife unto the 
death of the defendant. And here he has not ſhewn that he 


entered as ſoon as he conyeniently could after the death of g 
he death c 


{band 


J coor oy OY OE. Fo EAS ZSC 988 - 


Colthipſt venſes Bejuſhin. in C. B. 


huſband and wife, and therefore inaſmuch as he has not ſhewn 

and averred that, he has not ſhewn the performance of the m 
condition by himſelf, + and it is the performance of the con- [ +24 ] 
dition which makes the continuance of his eſtate, for which: 

cauſe his plea is not good. And alſo the plea is not good for 

another reaſon, vis. becauſe the defendant has not ſhewn the 

day of his entry; for if he had ſaid that he entered immediately, 

after the death of the huſband and wife, and had not ſhewn 

the day certain, and that he had been continually reſident ſince 

his entry, yet the plea would not be becauſe of the in- 

certainty of the time of the entry. For if the plaintiff had 

replied that he did not enter at then the iſſue would be 

incertain, and the jurors could not know what day of entry to 

find; for which reaſon the day of his entry ought to be ſhewn, 

and then the plaintiff might traverſe his entry at ſuch day, 

and ſo iſſue might be joined upon the day. And therefore in 

all other caſes Where the time is iſſuable the day ought to be 
ſhewn certainly. For which reaſon it is held in 32 H. 6. . M. 22 H. 6. 
that if a man pleads a leaſe for years made to him, he ought 8. a. Fitz. Bar. 
to ſhew what day the leaſe was made, becauſe it is iffuable. 54: Bro. Pleads 
b Soin 33 H. 6. in debt by an executor, the defendant pleaded K NH. . 

that the teſtator made the plaintiff and one N. his executurs 

at London, which R. is alive, not named, &c. judgment of M. 33 H. 6. 
the writ, and the plaintiff confeſſing this | replied, that after- n 
wards the teſtator made him ſole executor in the county of 18. Fro. 6. Ex- 
Middle/ex, and the defendant ſaid, that after the time laſt aſ- ecutor, 21. 
ſigned by the plaintiff, the teſtator made the plaintiff and N. Je geadh Viſen,, 
his executors in manner and form 1 ſupra, ahſqwe: hoe that #0 
he made the plaintiff his ſole exccutor after that time, and 

tae defendant's plea was held not good, becauſe the day on 

which the plaintiff and R. were made executors is incertain, 

which ought to be certainly alledged for the knowledge of 

the jurors, and therefore the defendant was forced to put a 

day certain in his plea on which the plaintiff and R. were 

made executors, alſſue hoc that the plaintiff alone, after that 

time, was made ſole executor. And fo the defendant wWwho 

miniſtred __ Lp 1 the iſſue was foreed to ſne the day 

certain. in 6. in treſpaſs for wrongfully taking * 3 H. 6. 32. 
away wa rs * defendant rg . long n — I Fu = 
vant m an agreement with the plaintiff, he made an 5 u N „2. 
ment wich the defendant himſelf at ſuch 2 place, and from Joo; 6 


plication, 49, 


thence he went with the defendant himſelf, at the requeſt of Heath's Max, 
the defendant, to ſerve him; and the plaintiff traverſed the 1284. 
bar, et alii e contra, and this iſſue was clearly holden not good, 
becauſe the plaintiff did not ſhew what day he retained him, 
for without that was ſhewn the jurors could not know the 
| certainty 
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certainty of the time ſo as to find with which of them he 
firſt made an agreement, wherefore the plaintiff was there 
put to ſhew the day in certain. So here, if the plaintiff 
ſhould traverſe the ' defendant's reſidence ever ſince the re- 
mainder fell, this iſſue would be upon an incertain point, 
inaſmuch as no certain time is ſhewn whereof- they may en- 
quire, for which reaſon the day ought to be ſhewn in cer- 
tain. And it lies upon the defendant here to ſhew it, becauſe 
he is in the affirmative, for the plaintiff muſt ſtand to the tra=- 
_ verſe and denial of the entry at the time, and he that is in the 
negative ought not to ſhew that to be done, which he denies 
to be done, and therefore the defendant being in the affirmative 
ought to ſhew it, and becauſe he has not done fo, the plea is 
naught. Then as to the matter in law, it ſeems that the re- 
mainder is void for divers cauſes; ' one cauſe is, becauſe the 
limitation of the remainder is here appointed during the par- 
ticular eftate, 4 and every remainder ought always to be 
21 Co. 135- appointed and limited to take effect, after the particular 
6 9g Co. 51. eftate ended, and not during the 33 eſtate, for if it 
7 l 2 is limited and appointed to take effect during the particular 
1 Finch. 50. eſtate, then it ſhall be utterly void, becauſe it is repug- 
T. Jones, 112. nant to the firſt eſtate. * As if a leaſe is made for life, the 
N V2 * remainder for life, and if the firſt tenant for life die, that 
e Re. then it ſhall remain over to a ſtranger in fee, this is a void 
mainder, W. remainder, becauſe it is appointed to take effect immediate! 


pl. 8. after the firſt eſtate for life determined, and when the fi 
* Winch, 56. Eſtate for life is determined, then the remainder for life com- 
arguendo, mences, and from thence has continuance; and if it continues 


from thence, then it follows that the remainder in fee may not 

take effect immediately after the firſt eſtate for life ended, for 

if the remainder in fee ſhould then begin to take effect, it 

would avoid the firſt remainder for life, which cannot be 

avoided, becauſe it was firſt appointed; and therefore inaſ- 

much as the remainder in fee is limited to take effect dur- 

ing the eſtate precedent, which eſtate precedent the remain- 

der in fee muſt either avoid, or be void itſelf, it ſeems to 

me that it ſhall' be void for the repugnancy. e So if a leaſe 

is made to two, the remainder over in fee after the death of 

X the firſt of them, this remainder is void, becauſe the ſurvivor 
*M.18 H. 8. of them ſhall hold place after the death of the firſt, and inaſ- 
4. 2. arguendo., much as the ſurvivor of them ſhall have the land immediately 
r aſter the death of the other, it cannot immediately remain 
over to another in fee, for if fo, then it muſt drown the firſt 

eſtate, which continues; and therefore the remainder ſhall be 

void for the repugnancy, ſooner than it ſhall drown the — 

" I 4 ; . * e 
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dition that if the eldeſt die living the huſband and wife, that * 3 22 


to be ſo. 


therefore. if a man makes a leaſe for life, reſerving. rent, upon 1 5. 1. 


ſtranger in fee after the firſt eſtate ended, this remainder is eee 


of payment, this is a void remainder, cauſa qua yi But 
if I make a leaſe for life, upon condition that if the leſſee do | 
ſuch an act he ſhall have fee, and he does it accordingly, y, 
there he ſhall have the fee; becauſe; he is privy. to the con- Wt 
dition, and therefore he ſhall take benefit by it. And ſo te 

diverſity appears where the eſtate upon condition is appointed 2 
to a privy, and where to a ſtranger. Then here in our caſe 

the remainder is appointed and limited to the defendant, if his 
brother firſt dies in the life of the huſband and wife, and if jhe 
does not die in the life of the huſband and wife, then the de. 
fendant ſhall not have the remainder... So that the commence . 
ment of the remainder is upon a contingent, viz, upon this 
word 12 which is a word, conditional, which precedes the 
remainder. And for this cauſe the remainder, which muſt 
here commence upon a condition, is not good, © But if an M. 6:41 
eſtate is made for life upon condition that if the tenant for 24. P 1 
life die, that then it ſhall remain over, this remainder is good, *%*.,.”: ... 


1 
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bdbeſcauſe it commences upon the determination of the eſtate 
ich is certain and not incertain, and thertfore it is no con- 
dition. But in our caſe it is incertain, and may be called a 
condition, for there is no condition but what is incertain, and 
may be performed or broken; and here it is incertain, and 
conſequently a condition, and then the remainder ſhall be 
void, © And fo the remainder here is void for the two cauſes 
before ſhewn. And further, my lords, it is to be conſidered 
and obſerved, that in every * 1 it is neceſſary and re- 
quiſite that the conveyances of things ſhould be certain, for 
certainty is the mother of repoſe, and ny the mother 

of contention, which our wife and provident law has ever 
_ guarded againſt and prevented all occaſions thereof. For 
which reaſon it has ordained certain ceremonies to be uſed in 
the change and tranſmutation of things from one to another, 
(and eſpecially in the cafe of frecholds which are of greater 

| price and eftimation in our law than other things) in order to 
aSincethef we know the certain times when things pals; and therefore int 
of uſer, livery every feoffment the law has appointed that livery and ſeizin 
and leia in is not hall be had, and in every grant of reverfions' or rents, &c. 
ſo frequent 28 that e attornment ſhall be made, which are certain points con- 
formerly; ne" taining the time when, and to whom ſuch eſtates do paſs. 
be created now And upon the ſame reaſon the law has ordained and appointed 


by livery and that every remainder ſhall have three things, befides thoſe be- 


2 E forementioned, as rules and directions whereby to 'know and 
= op hu diſcern when remainders are ; viz, fan eftate precedent 
Aarute of 29 made at the fame time that the remainder commences, 5 and 
Car. 2, cap. 3+ that the particular eſtate continue when the remainder veſts, 
This ceremo- * and that the remainder be out of the donor at the time of the 
yy is taken Jivery; and if any of theſe three things fail, the remainder is 
away by ſtatute void. + And therefore as to the firſt point, if the leſſor 
hs Ann. cf. confirms the eſtate of his tenant for yeats, the remainder 
. in fee, this' is a void remainder, becauſe the eſtate for 
> 143. a. Dro years Was made before the remainder, and not at © the 
Stud 1ib.2.cap. time with the remainder, and he ſhall not take it as a 
20. 2 Rol. Abr. grant of che reverſion, becauſe he is not party to the deed. 


3 — so if the leflor diſſeiz es his tenant for life, and afterwards 


1 Finch. 103. makes a new leaſe to him for life, the remainder in fee, this 
2 Finch. 113. remainder is void, becauſe the tenant for life is remitted to 
ha Jones, 124, his eſtate, wbich was made long before the remainder ap- 
2 1:3. pointed; ſo that the eſtate precedent was not made at the time 
5 it of ide remainder, and therefore the remainder is void. 80 


Vin, Abr. tit. 3? | fi 3:1 f 
Remainder, W ; ; „ „ Ai ; 
pl. 7. in Marg. - » Co. Litt, 378. 3. Cre. Els. 360, Noy's Max. 123. Dr. & Stud. I. 2. 

20. Bro. Done. 45. Eſtotes BO. Vin, Abr. tits Remainder, C. pt, t. in Marg: | Vin. Abr. 


5 5 C. 4. Pl. 7. Finch. 10. 2 Finch, 13. Vin. Abr. tit. Remainder, C. 4. 
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if the heir endows his mother, the remainder in fee, this re- 
mainder is void, although livery and ſeizin be made to the 
woman, becauſe the dower has relation to the death of the 
huſband; and therefore inaſmuch as the eſtate precedent was 
not made when the remainder was appointed, the remainder is 
void. And as to the ſecond point, the eſtate precedent ought to 
continue when the remainder veſts. m And therefore Frowick , H. 21 U 
is of opinion in 21 H. 7. that if one makes a leaſe for life 1x. 4. ö, fneCa 
upon condition that if he do not ſuch an act his eſtate ſhall /u;, Poft. 155. 
a oo” — then — ſhall 2 over in fee, this remainder F/ A. Brun. 
is voi auſe it does not veſt during the eſtate precedent, . 
for by the ceſſer the firſt eſtate is te- n 80 if a = . 
makes a leaſe for life, and that a day after the death of the gende and ſaid 
tenant for life it ſhall remain over, this remainder is void, do be Food law, 
becauſe the firſt eſtate is determined before the appointment en, 
of the remainder. And as to the third point, that the re- pl. 3. * 
mainder ought to paſs out of the leffor at the time of the | 
livery made, or elſe it ſhall be void, this is proved by the caſes p 32 6: 
before put: and alſo in the common caſe, © where a leaſe is 3 = p. 
made for life, remainder to the right heirs of J. 8. wha is "1. R. 2. Fitz. 
then alive, this remainder paſſes out of the | preſently, Petivve, 46 T. 
although it does not veſt preſently. And ſo in all caſes the . 5 ON 
remainder ought to paſs out of the perſon of the leſſor at the > U. * 13. y 
time of the particular eſtate made. But in our caſe the eſ- He Keble, Bro, 
tate precedent was made long before the remainder, and there- Done. 22+ 
fore the remainder ſhall be void, as in the other caſes before; E 
and alſo the remainder was net out of the leſſor at che time b. Per King fo. 
of the livery, but it was appointed to paſs upon the perform- bro. Done; 25. 
ance of a condition, for the words are, Gs if the ſon in l. A468 4150 
« the remainder die, then it ſhall remain to the defendant, ; 5 ONS 
« &c.” and this word, (then) is a relative, and has its ante- 2 And. — 
cedent, which is to be tried by the queſtion, when; as if it Eu. 2. f. b. 
be demanded, when he ſhall have the remainder, it is to be 18. I 
anſwered, when Milliam is dead, then he ſhall have it, and ks yn 
not before. 80 that the remainder did not paſs preſently, in- b. 3 Co. 20. as 
aſmuch as the condition es the remainder. p And there- 50. Ce. 50. b. 
fore in 15 H. 7. in the caſe, a diverſity is held in a writ —— 
of annuity, that if I grant to one, that when he ſhall be pro- Hob. 13. T. 
moted to a benefice he ſhall have an annuity, there if he de- Ray: 4. 
mand the annuity he ought firſt to ſhew that he is promoted 5 4 Mas 
to a benefice; bllt if an annuity is granted to one until he de 1. — 
promoted to a benefive,. dare le ee # writ'ef anni” = 
and need not ſhew that he is not yet promoted; beeauſe the r Same Divers 
annuity precedos, and the promotion is ſubſequent: and goes in 56 oY 
defeaſance Annuity, 23. 


Count. 43 Poſt, 


32. Per Hinds, J. Doe. Pla : 
Arg, 16. Wing, Mex tog 068 th EG FO 
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| | : | defe 
[+ 26 ] defeaſance of the annuity,: + and therefore ought to be ſhewn' free 
b 099 7 EG. 3- on che ra fide. 4 And in 7 Ed. 3. a man made a leaſe tiff 
13 5 r. for g years r ing 100. rent E and if the leſſee would = ſta: 
1 Rol. Abr. 59 5. hold the land over the term to him and to his heirs for ever, def 
pl. 6. Perk. J that then he ſhould pay yearly 20/. and within the 8 years the and 
* 85 * leſſor brought an action of debt for the 1005. and it was held =_ 2 
088 ery maintainable; which proves that the fee did not paſs pre- IT ob! 
| Brown, J, ſently, becauſe the condition precedes the fee, viz. if he will A 

hbauoold over, &c. and he had not determined his pleaſure then, (ai 
for if the fee had paſſed preſently, the action would not lie, da: 

6 R. 2. Fitz, for then the rent ſhould not be a chattel. And in Pleſington's WW! 
Juris clamat. caſe in 6 R. 2. where a leaſe for years was made to two, ot 
2. * upon condition that if the leſſor die within the term, or an 
155 8 grant the reverſion, that then the termors ſhould have free- we 
8 729. 1 And. hold; there it is held that inaſmuch as the condition pre- me 
276. Poſt 482. cedes the freehold, the freehold is not out of the leſſor pre- be 
* _ ax ſently; and thereupon one of the termors attorned as termor all 
Condition,B.a. for years, ſaving his advantage. Which caſes prove that in pl 
pl. 3. our caſe the remainder did not paſs out of the leflor at the al 
| time of the livery, inaſmuch as the condition precedes the hi 
remainder; and they alſo prove that the remainder commences 3 
upon condition, and that the remainder is appointed to com- Nt 
mence after the commencement of the particular eſtate, which te 
8 is contrary to the rule of law; and therefore ſor this and the p 


ſaid other cauſes the remainder ſhall be void. And fo the 
plaintiff ſhall recover for the inſufficiency of the matter, as 
ES well as of the form of the bar. | 
E contra for the Cook ſerjeant to the contrary. As to the two exceptions, 
defendant. which have been moved, viz. that the plea is not good, be- 
Mu. z H 6 cauſe he has not ſhewn that he has been reſident all the time 
9. b. Per Ferre. ſince the remainder fell, neither has ſhewn what day he en- 
exe, Bro, Bar. tered; fir, as to this it ſeems to me that it ſhall be taken that 
01. T. 9 Ed. he entered immediately after the death of the huſband and 
ho We *:4, Wife, and that he has been reſident all the time ſince, for the 
1. H. 21 Ed. defendant has pleaded by way of bar, d and if the bar has 
+. 83. a. Per matter of ſubſtance, and is certain to a common intent, it 
; 1 is ſufficient, it is not certain to every ſpecial in- 
9 Pe Brie. tent. © And therefore in the ſaid caſe o 33 H. 6. put by 
Doc. Pla, 58. my brother Pollard fo. 24. where the defendant pleaded that 
o. Litt. 303. the teſtator made the plaintiff and one R. his executors, - 
S.. judgment, fc. the plea was good without {fewing that this 
8 Co. 57.4. . 2 

Sold. 77. was after the time that he made the plaintiff ſole executor, 
et. R. 51. 79. for it ſhall be ſo intended. So that if the defendant's plea 
_ 38. be certain to a common intent it is ſufficient. 4 So if the 
1 | defendant 
ac. Max. reg. 3. Heath's Max. 3. 53- Touch of Preced. 192. Poſt 28. 3+. 56. 431. 
Heath's Max. 54, 55. T. 10 H. 7. 25. Fer Keble, Heath's Max. 55. 
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defendant in treſpaſs ſays, that the place where, &c. is his 

freehold, the plea is good, and yet it may be that the plain- 

tiff has an eſtate for years, or ſome ſpecial eſtate which may 

ſtand with his bar, and that the plaintiff may puniſh the , 

defendant; but ſuch ſpecial matter ſhall not be intended, ph 

and therefore the bar ſhall be good, becauſe it is good to | 

a common intent. And ſo in 6 Ed. 4. in debt upon ane, 6 Ed. 4. 

obligation upon condition indorſed for the performance of :Fitz. Bar.8g. 

all the covenants contained in an indenture, the defendant B;ro. Condition, 

aid that in the indenture it was compriſed that the defen- 14. e 

dant ſhould bring one to be an apprentice to the plaintiff Ron" 

in the art de tuma fila, and alſo that he ſhould inform an- 

other in the ſaid art, and then the obligation to be void, 

and he faid that he had performed them, upon which they 

were at iſſue, and a verdict for the plaintiff, and it was 

moved in arreſt of judgment, that the plea was not good, 

becauſe the condition was that the defendant ſhould perform 

all the covenants in the indenture, and he did not fay in his 8 1 

plea * that the ſaid two covenants were all, ſo that he did not « pyer. 2. pl. 

alledge performance of all the covenants, for which reaſon 176. Sed vide 

his plea was not good; but yet all the juſtices held the plea ibid. 28. pl. 184. 

good, for that when the defendant alledged the two cove- . 

nants in the indenture, it ſhall not be taken by common in- 

tent that there were more covenants than thoſe, except the 

plaintiff ſhews the contrary on his part; and becauſe the 

bar was good to a common intent, the plea was held to be 

good, s So in a formedon ne dona pas is pri nd facie a good * M. 3 H. 6. 

bar, and yet it may be that the land was recovered in value, _ png 8 

in which caſe the plea is not proper, for other land was poſt 31. — g 
given, and yet the demandant ſhall there recover; but inaſ- Hale, J. 

nuch as it ſhall be intended a general gift, the plea ſhall 

be good. And ſo a bar which anſwers a common intent is 

good, 2 it does not anſwer every ſpecial intent. | 
And in 3 H. 6. in debt againſt executors, who pleaded, , H. 6. 

that they had fully adminiſtred the goods of the deceaſed the 3. pi. 4 Fitz. 

day of the writ purchaſed, and ſo nothing in their hands, Ifue, 41. Pot 

the plea was good; and yet it is not good to every ſpecial in- g J 

tent, for it may be (as the caſe there was) that other goods, 395 3 

which did not belong to the teſtator the day of his teach, are 

come into their. hands in lieu of the other goods, but yet the 

bar was there held good, becauſe it anſwered a common in- 

tent, | So in aſſize if the tenant pleads in bar a recovery iniM, at H. 6. 

aſſize heretofore againſt a ſtranger, and that the eſtate of the 7. 2. Fer Mu. 

plaintiff was meſne between the diſſeizin and the recovery, uw ng 3 

the plea is good, and yet it may be that the plaintiff now in ——— 

the aſſize was in by deſcent, or has a meſne title which ſhall Bar. 26. Kelw. 

take tos. b. 
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take away the aſſize of the other, and ſhall not be avoided by 
the ſaid recovery; but this ſhall not be intended without being 
few, for which reaſon the other plea which is good to a 
> Poſt 33. Per common intent ſhall ſtand. * 80 if one pleads in bar that his 
Mounzague;C-]- father was ſvized; and died ſeized, and the land deſcended' to 
him as ſon and heir, and he entered, c. this is a good bar, 
and yet it is not certain to every intent, for it may be that 
a {tranger abated and died ſeized, in which caſe the entry of | 
the heir is not lawful: but this ſhall not be intended without | 


1 Heath's Max. 


56. Wing. Max. every common intent, is good. | So in our caſe the bar ſhall i 


reg. 168, pl. 3, be good, becauſe by common intendment it ſhall be taken that 
the entry was immediately after the remainder fell, and if it | 
was not fo the plaintiff ought to have ſhewn it, for we by 
| way of bar ſhall not be compelled to ſhew the certainty of 
as, oc 1. but when the thing commences in reſpect of time, 
Pris; (en tie . the time ought to be ſhewn. = As if 
x Rol. Rep, one retains another to ſerve him a year for 20s. wages, there 
22 3 if der 2 the 20s. he ought to ſhew that the — 
int Mx. reg · is paſſed, vi. that the is expired, and he ought to plead 
ve | 49- ut. It — Fa becauſe is ati is given in refoeft of the 
Contract. K. year paſted, and of a thing done in time, and the time is 
pl. 13. parcel of the cauſe of the demand, and precedes the de- 
mand. But here the time purſues the demand, and is not 
the cauſe of the demand, and therefore we ought not to 
ſhew it as certainly as where the time gains the thing, for 
[+27] here it + goes in defeafance of the thing, and therefore the 
| bar is good, notwithſtanding the faid two exceptions. Fur- 
ther it ſeems to me, that the remainder here is good, for firſt 
there is an eſtate upon which the remainder may be built, and 
the remainder is here appointed it. But the cauſe why | 
the remainder ſhall not be 2 alledged in two 

3 viz. becauſe the fee does not paſs preſently out of the 
eſſor, and alſo becauſe the remainder may not paſs upon 
condition. And it ſeems to me that the remainder paſſes 
© Litt. $ 350. out of the leſſor prefently, as in Littleton's cafe, viz. * if 

one makes a leaſe for 5 years, upon condition that if he 

| to him 20/. within the firſt two years, that then he 
dSeeante2s.(©) have fee, the fee paſſes out of the leſſor preſently. b So where 
and thy books 2 leaſe is made for life, the remainder to the right heirs of 
"ere em” J. S. who is alive, the remainder is out of the leffor preſently, 
altho' it may not veſt preſently. So ſhall it be here. And, 
* Poſt 34 fir, a remainder may well commence upon condition: © As 
if a leaſe is made for life, upon condition that if J. S. marry | 
my daughter during the eſtate for life it ſhall remain to him, | 
this is a good remainder, and yet it commences upon a con- 
dition, 


being ſpecially ſhewn, and therefore the bar, which anſwers 1 


— 
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dition, for here there is an eſtate upon which the remainder 

may be built: and as well as I might have given it to him im- 

mediately, ſo may I give it him by meſne diſtance of time, and 

upon condition, for that which I may give without condition, : 

I may. give upon condition. 4 And in 34 Ed. 3. the caſe is f. 34 Ed. 3. 
that one deviſed land deviſable for life upon condition that if don 68. Bro. 
his heir, to whom the reverſion deſcended, diſturbed the te- 50, in fine. 
nant for life, or the executors of their adminiſtration, that 

When the land ſhould remain to the daughter of the deviſor and 

Sto her heirs, and he died, and the tenant for life died, and the 

on of the daughter brought a formedon in remainder againſt 

the heir of the deviſor, and alledged that he diſturbed the te- 

nant for life, and the executors alſo; and there the tenant 
raverſed that he did not diſturb the tenant for life, nor the - 
>xecutors, and upon this iſſue was joined, which ſhould not 


Oat 
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i | 


— 


"> ive been ſo, if the remainder had not been good: which caſe 
" proves that a remainder may well be upon condition. © And M. 18 Ed. 4. 
1 one makes a diſſeizin to the uſe of a ſtranger, and the ſtran- 12. Per Careſty. 


er afterwards agrees to it, he ſhall have the land thereby. 3 — 2 
And if a freehold may be transferred from one to another . neem yy wn 
y ſuch aſſent, a multo fortiore may it be transferred from one greement, 4. + 
o another upon condition, and eſpecially where there is an Dal. 9a. Poſt. 31. 
ate of freehold precedent to which the condition may be 
nexed. And therefore for theſe cauſes it ſeems to me that 


2 ee pF wv is good. 8 The pleadi 
organ ſerjeant to the contrary, ing is not g. 

the ood, COS does not ſhew ; wy of the death of Wil- — 
, and of the huſband and wife. But I will not dwell | 
mY a this, for there is another blemiſh and wound in the plead- 
n s which is incurable, and that is, becauſe he has not ſhewn 
= e day of his entry; for here the condition is, ſi ipſe vellet 
— abitare, &c. durante termino 2 expreſſs: which is 

| the whole * term, viz. from the beginning to the end; * O.Bendl 182. 
125 d then inaſmuch as he ought to dwell there all the time, Palm. 482. 


e time is parcel of the matter, which ought to be ſhewn, re: _ 
it is of the ſubſtance of the bar: and then although a Ante 23. < + 
may be good to a common intent, yet it ſhall not be good, zo, 

where part of the ſubſtance is omitted; but where ſuch + Kitch, 432. 
ngs are omitted, which by ſpecial intendment, and not by zz. a 


neral intendment are omitted, the law warrants ſuch. bar. 


— \s if a man pleads a feoffment in bar, this ſhall be intended * Heatt's Max, 
* od to common intent, and yet it may be that the feoffor 35. - 
: within age, or in priſon: but ſuch ſpecial things ſhall .* 
. de intended by the law, unleſs they be ſhewn. But if 
9 1 


s bound in an obligation to infeoff another between the 
co e of the obligation and the feaſt of St. Michael next en- 
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ommonalty of D. who have not then capacity to purchaſe * 
— and afterwards have capacity to purchaſe, and R 
after that the tenant for life dies, the mayor and commonalty _ : 
ſhall + not take the remainder, wad ng = cb x So if the L 
remainder is limited to him whom tenanit - for life thall . bins, 5 56. 


e name, and afterwards he names one, he ſhall never have they, ore z 
ge — cauſd qua ſupra. b But if che remainder is limited pl. 7. * 
ne to the right heirs of J. $8. who is then alive, and he dies, and » gte ante 25. 
in arterwurds the tenant for life dies, the right heir of J. S. ſhall (+), and the 
all nave it. And I have read in our books two cauſes thereof, books there 


very. 
Lichil, 4 where the father made a gift in tail upon condition, Cur, 
hat if the donee aliened, &c. then his eſtate ſhould ceaſe, 
und ſhould remain to another of his ſons; this remainder he | Ei $ 720. 
holds void for divers cauſes, whereof one cauſe was, for that; Ak To. * 
did not paſs out of the donor at the time of the livery, fo Cro. Rliz. 360. 
at remainders ought always to paſs by the firſt livery. 
nd in the other caſes which I have put before of a monk, 
of a corporation who have not capacity, this cauſe may 
ſo be affigned to make ſuch remaigders void, for there it 
Ves not paſs preſently, and then it ſhall never paſs: and fo 
e cauſe holds place in both the maxims. And it cannot be 
id but that it not paſs here at the time of the livery, 
br the condition precedes the commencement of the re- 
dainder, viz. «© if Y/itham die living the huſband and wife, 
that then it ſhall remain to the defendant,” in which cafe 
is not in him before the condition performed: and there- 
e it does not paſs out of the leſſor at the time of the livery, 
e voher which reaſon it ſhall be void. But if the remainder had 
Preceded, and the condition been ſubſequent, then the remain- 
er ſhould have been good, but otherwiſe it ſhall be void; 
herefore, Nc. And ſo it ſeems to me that the plaintiff ſniall 
cover. a 
Brock ſerjeunt to the contrary. As to the incertainty of g ,,,,.. tor the 
he time of the entry, RE all be taken in the beſt 9 
2 


not one cauſe is, for that it ſhall be intended, chat J. S. is then 1 

ar; dead, che other cauſe is, for that the law preſumes that J. §. 

red hall have an heir whom it will appoint to take the Tema 

the WW 1olercs wolens, lo that in reſpect of the certainty of an heir, 

the che remainder ſhall be good; but where it ſtands indifferent 

flee whether he, to whom the remainder is appointed, ſhall be a 

" he Wperſon able or not, there the remainder ſhall not be good. 

and, And there is another maxim concerning remainders, which 

the ny brother Pollard has divided into divers branches, but I 

vill | aal only mention one of them, and that is, cithat the re- © Ante 25. Cro. 
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| for the defendant, and that is, that he entered_ immediately; 

See ante 26. © and a bar which is good to a common intent is ſufficient. 

(ud the f And therefore about 20 Ed. 3. it is held, that if one pleads 

books there in bar that J. F. died ſeized, and R. F. entered as ſon and 
« Heats Max BEIT to him, whoſe eſtate he hath, this ſhall be a good bar, | 

56. Wing. Max, and yet it may be that he was not his heir; for it is not 

789. pl. 40. expreſsly ſaid that he is his ſon and heir, but that he entered 

as ſon and heir, and yet becauſe it is pleaded by way of bar 

the beſt ſhall be intended for the defendant. 0 is it here. 

And he argued further much to the ſame effect with the 

argument of Cook. : 4 

On the fame Saunders ſerjeant to the ſame purpoſe, It ſeems that the 
ſide. bar is good to prove the condition fulfilled, although it is not 

certainly expreſſed that he entered immediately, and although 

the certain day thereof is not mentioned for the information | 

of the jurors; for a plea in bar is always made for two pur- 

poſes; one is, to force the plaintiff to make a replication; the 

other is, to compel the plaintiff to come to iſſue. And there- 

fore it is not neceſſary to ſhew every thing certainly in the 

bar; for perhaps the iſſue will not be joined upon the bar 

but upon the replication, for the defendant is not compelled 

to force the plaintiff to come to iſſue preſently; for which 

reaſon the bar is good enough if it be certain to a common | 

r Heath's Max. intent. 5 And therefore in an aſſize, if the tenant pleads in 

56. bar a deſcent to the plaintiff and two others, and that he 

has the eſtate of one of them, it is good, and yet he might 

have it by diſſeizin, in which caſe he ſhall be allo a diſſeizor 

to the plaintiff, for he may not be a diſſei zor to the one 

v 27 Aſs. 37, without the other; or he might have it lawfully, and fo it 

Fitz, Bar. 303. ſtands in dubio, but yet it ſhall be taken according to com- 

Pro. Mine. mon intent that he has it lawfully, and therefore the plea in 

Maw beg. x89. Par ſhall be good. h And in 27 Aj. in an aſſize brought | 

pl. 40. Heath's by the heir, the tenant ſaid, that the father of the plaintiff, | 

Max.56. being tenant by the curteſy, and now alive, leaſed his eſtate 

a the anceſtor of the tenant, who died ſeized of that eſtate, 

b. Palm 24. after whoſe death he was in as ſon and heir, and demanded | 

Contra . Kol. judgment of aflize, &c. and this was held a good bar, and i 

Rep. 123. ar- yet he did not ſay that he was the firſt who entered after the 

gvends. death of his father, and if he was not the firſt that entered 

M. 21 H. 6, he has no title, for the land i occupanti conceditur in ſuch calc, 

17-h.PerMark- and that is to him that firſt enters, which might be the plain- 

ham. to which tiff, but yet the bar was held good, for that to common in- 

1 benm to tent it ſhall be taken that the tenant was the firſt who entered | 

os” Fitz. Al. after the death of his father, and if he was not, the plaintift | 

lle. 37, Bro. may and ought to ſhew it. So a bar is ſufficient if it be good 


Bar. 26. Entry tg a common intent, k And in aflize if the tenant pleads | 
congeable, 34. that 


. 
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it he recovered in a formedon in deſcender againſt one, and 


cat the title of the plaintiff is meſne between the gift and 


e recovery, this is a good bar, as it is held in 21 H. G. and 


ö | yet it may be that the plaintiff was diſſeized by the donor, 
and that he entered pending the formedon, in which cale his 
entry was good, and then his recovery falſe; but ſuch ſpecial 


mattef not be intended, and if in truth it be fo, the 
plaintiff ought to ſhew it; but the bar is good without ſhew-_ 


3 Ing it, becauſe it anſwers the common intent. And ſo it is a 
principle in law, that a bar is good if it is certain to a com- 


mon intent; which principle 7 utterly deny, who argue 

that the bar here is not good for the incertainty of the day of 

the entry. So that although they commend the maxims in 

words, yet they deny them in fact. Further, as touching 

the remainder, it ſeems to be good; and as they, who have 

argued to the contrary, have denied the principle in pleading, 

ſo have they denied the principle in the matter, viz. that livery 

of ſeizin ſhall not be taken moſt ſtrongly againſt him that 

makes it; whereas it has always been held as a principle, that 

when a man makes livery of ſeizin, his livery ſhall be taken 

moſt ſtrongly againſt himſelf, as it may be proved by divers 'P.31H.8.Bro. 

caſes. | And therefore if one gives land to a man et hæredi- Ne 8 

bus, it ſhall be a fee- ſimple to him, though (/u:s) be omitted; 74, N 

and yet he did not give him a fee-fimple expreſsly, but t in- 29 

aſmuch as every livery ſhall be taken moſt ſtrongly againſt , T. 28 Ed. 3. 

him that makes it, for this reaſon he ſhall have a fee - ſimple. 28. Fitz. Feoff. 

* And in 18 Ed. 3. a man made a leaſe for life, and after 61. Bro. Done. 

the death of the tenant for life that the lands redibunt to A, 2 on 

and B. in fee, this is held a good remainder, becauſe the li- pon. — * 

very of every man ſhall be . moſt ſtrongly againſt him- Sed con 

ſelf. d And fo if a man makes a leaſe for life, the remainder * Rol. Abr. 

to the right heirs of J. S. who is alive, this remainder ſhall ? 9, ne 

paſs out of the leſſor preſently, and ſhall be in abeyance (.) and the 

rather than be void, or that the leſſor ſhould take benefit by books there 

it againſt his own livery and limitation. Which caſe proves — 80 

how frrongly the law extends it againſt him that makes the f. f. TN 

livery, and limitation of the eſtate, and yet the law of its own Covenant 16. 

courſe oftentimes puts the fee in ſuſpence, But as Brafton Bro. 4 Wan 

ſays, medus et conventio vincunt legem, the manner and form 2 N _ 
the gift alters the law, © As if houſes leaſed for years be $;0. Wal. 54. 

thrown down by the violence of the wind, che” H Sl ex- Dr. & Stud. 

cuſe the leſſee in waſte; but if he covenants to repair them, Ib. 2. cap. 4. 

and to leave them in good repair at the end of the term, an 2 * 

action of covenant ſhall well lie againſt him for not repair- a Finch. 6. 

ing them, for his ſpecial 3 alters the law, and makes Noy's Max. 16. 


his words to be taken mo ſtrongly againſt himſelf, So that 5, 
. the Lit. R. 89. 
Palm, 549. 
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\ for the defendant, and that is, that he entered. immediately; Wl 
* See ante 26. © and a bar which is good to a common intent is ſufficient. i 
| (®) andthe f And therefore about 20 Ed. 3. it is held, that if one pleads ⁶ 


books there in bar that J. F. died ſeized, and R. S. entered as ſon and i 


"+4 Heart's Max beir to him, whoſe eſtate he hath, this ſhall be a good bar, 


56. Wing. Max, and yet it may be that he was not his heir; for it is not ll 


189. pl. 40. expreſsly ſaid that he is his ſon and heir, but that he entered 
as ſon and heir, and yet becauſe it is pleaded by way of bar 
the beſt ſhall be intended for the defendant. 


o is it here. 


And he argued further much to the ſame effect with the iſ 


argument of Cook. | I 
On the fame Saunders ſerjeant to the ſame purpoſe. It ſeems that the 


ſide. bar is good to prove the condition fulfilled, although it is not 


certainly expreſſed that he entered immediately, and although i 

the certain day thereof is not mentioned for the information 

of the jurors; for a plea in bar is always made for two pur- 

poſes; one is, to force the plaintiff to make a replication; the 

other is, to compel the plaintiff to come to iſſue. And there- 

fore it is not neceſſary to ſhew every thing certainly in the 

bar; for perhaps the iſſue will not be joined upon the bar 

but upon the replication, for the defendant is not compelled 

to ſorce the plaintiff to come to iſſue preſently; for which 

reaſon the bar is good enough if it be certain to a common 

r Heath's Max. intent. 5 And therefore in an aſſize, if the tenant pleads in 

56, bar a deſcent to the plaintiff and two others, and that he 

has the eſtate of one of them, it is good, and yet he might 

have it by diſſeizin, in which caſe he ſhall be allo a diſſeizor 8 

to the plaintiff, for he may not be a diſſei zor to the one 

> 27 Aſs. 37, Without the other; or he might have it lawfully, and ſo it 

Fus. Bar. 303. ſtands in dubio, but yet it ſhall be taken according to com- 

oy r= ys mon intent that he has it lawfully, and therefore the plea in 

of ju reg. 189. bar ſhall be good. b And in 27 Ai. in an aſſize brought 

pl. 40. Heath's by the heir, the tenant ſaid, that the father of the plaintiff, 

Max. 56. being tenant by the curteſy, and now alive, leaſed his eſtate 

3 the anceſtor of the tenant, who died ſeized of that eſtate, 

b. Palm 23. after whoſe death he was in as ſon and heir, and demanded i 
Contra 2. Rol. judgment of aſſize, &c, and this was held a good bar, and 

Rep. 123. ar- yet he did not ſay that he was the firſt who entered after the 

gvends. death of his father, and if he was not the firſt that entered 

x M. 21 H. 6, he has no title, for the land i occupanti conceditur in ſuch caſe, 

17.b. Per Mark- and that is to him that firſt enters, which might be the plain- 

ham. bu tiff, but yet the bar was held good, for that to common in- 
ben de tent it ſhall be taken that the tenant was the firſt who entered 

be. Fitz. Aſ. after the death of his father, and if he was not, the plain 

ſize. 37, Bro. may and ought to ſhew it. So a bar is ſufficient if it | 


ood | 
Bar. 26. EN to a common intent. * And in aflize if the tenant pleads | 
congeable, 34 | ; that 


9 
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at he recovered in a formedon in deſcender againſt one, and 
cat the title of the plaintiff is meſne between the gift and 
bee recovery, this is a good bar, as it is held in 21 H. G. and 

et it may be that the plaintiff was diſſeized by the donor, 
and that he entered pending the formedon, in which caſe his 


r, | 


entry was good, and then his recovery falſe; but ſuch ſpecial 

1 g not # ſhall not be intended, and' if in truth it be fo, the 
plaintiff ought to ſhew it; but the bar is good without ſhew-_ - 
ing it, becauſe it anſwers the common intent. And ſo it is a 

8 principle in law, that a bar is good if it is certain to a com- 


mon intent; which principle they utterly deny, ho argue 
that the bar here is not good for the incertainty of the day of 
the entry. So that although they commend the maxims in 


" words, yet they deny them in fact. Further, as touching 
© | the remainder, it ſeems to be good; and as they, 'who have 


argued to the contrary, have denied the principle in pleading, 
ſo have they denied the principle in the matter, v:z. that livery 
of ſeizin ſhall not be taken moſt ſtrongly againſt him that 


he | makes it; whereas it has always been held as a principle, that 
s when a man makes livery of ſeizin, his livery ſhall be taken 
ed moſt ſtrongly againſt himſelf, as it may be proved by divers F. zrkl. 8. Bro. 


caſes. | And therefore if one gives land to a man et hæredi- 2" 549 el 
bus, it ſhall be a fee-ſimple to him, though (ſuis) be omitted; Tas 3b. 
and yet he did not give him a fee-fimple expreſsly, but f in- [f 29 ] 
aſmuch as every livery ſhall be taken moſt ftrongly againſt , T. 18 Ed. 4, 


him that makes it, for this reaſon he ſhall have a fee - ſimple. 28, Fitz, Feof. 


ht * And in 18 Ed. 3. a man made a leaſe for life, and after 61. Bro. Done. 
0! che death of the tenant for life that the lands redibunt to A. er e 
ne and B. in fee, this is held a good remainder, becauſe the li- Poſt, pp | 
It very of every man ſhall be taken moſt ſtrongly againſt him- Sed conrra 
m. g ſelf. d And fo if a man makes a leaſe for life, the remainder * Rol. Abr. 

* to the right heirs of F. S. who is alive, this remainder ſhall AS 

: ee ante 25, 
be paſs out of the leſſor preſently, and ſhall be in, abeyance (+) and the 
- rather than be void, or that the leſſor ſhould take benefit by books there 
ate it againſt his own livery and limitation. Which caſe proves 5 210 
15 | how _—_ the law extends it againſt him that makes the g. b. 2 #4 
a livery, and limitation of the eſtate, and yet the law of its own Covenant 16. 
3 _ courſe oftentimes puts the fee in ſuſpence. But as Bracton Bro. 4. Wait 
1 ſa modus et conventio vincunt legem, the manner and form 19 * . A 
1 the gift alters the law. e As if houſes leaſed for years be Bro. Watt. 84. 
Ale, thrown down by the violence of the wind, che N Wil ex- Dr. & Stud. 
an- cuſe the leſſee in waſte; but if he covenants to repair them, lb. 2. cap. 4. 
” and to leave them in good repair at the end of the term, an 7 5 * 

17 action of covenant ſhall well lie againſt him for not repair- a Finch. 64. 
— q 15 them, for his ſpecial agreement alters the law, and makes 88 
4 words to be taken moſt ſtrongly againſt himſelf. So that 2c. 


Lit. R. 89. 
Palm, 549. 
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the law interprets the words and actions of every | 
ſtrongly againſt himſelf, And then in our cafe the leſſor has 
made ey and ſeizin, and thereupon has annexed a re- 
mainder to paſs upon a condition to be performed, and, 
the law ſays, that every limitation of an eſtate ſhall be taken 
moſt ſtrongly againſt him that _ the ſame; from whence 
it follows that the remainder ſhall, be good. And although 
the remainder does not paſs. preſently to the defendant, yet it 
has its commencement upon the livery, and ſhall have its; 
perfection upon the performance of the condition, and in the 
mean time it ſhall be as a thing ambiguous. And Bracton 
ſaith, terminus et feodum Pant fav incipere in und perſond,, 
ſed non ſimul flabunt, et non paribus paſſibus incedant : ſed unus, 
eorum ſtabit, et alter eorum erit in 8 nti. And therefore if 
I give land to one upon condition that if he marry my daugh- 
ter, that then he ſhall have the land in fee, he ſhall have it 
accordingly upon the condition performed; for by the livery 
it takes its commencement, by the performance of the con- 
dition it takes its perfection, and in the mean time it is a 
thing ambiguous. To if I make a leaſe for years upon con- 
dition that one month afterwards .he ſhall have fee, he ſhall. 
have it after the month accordingly, for the thing ſhall paſs. 
according to the agreement — 
So ſhall it be where the remainder is appointed to a ſtranger, 
as if a leaſe is made to two upon condition, that if one die 
within ſeven years, that then after the death of the other, it 
ſhall remain to a ſtranger in fee, this remainder is good, 
for the reaſon of the condition to give the eſtate to. privies or 
to a ſtranger is all one, inaſmuch as there is an eſtate firſt 
given, to which the condition. may be annexed, for the livery 
and limitation ſhall be taken moſt ſtrongly againſt him that 
makes it. And a man ſhall have three things by a remainder, 


, 


viz. firſt, he ſhall have the remainder to veſt, ſecondly, poſ- 
ſeſſion in law, and thirdly, poſſeſſion in deed, and if he to 
whom it is appointed be able to take it when the poſſeſſion in 
42 Leon. 15. law is caſt, it is ſufficient, 4 And therefore it has been taken, 
Z'er Mounſon. J. that if land is given to one, et filio ſuo primagenito, and he has 
. no ſon at the time of the gift, but afterwards he has a ſon, 
Acc. but the this ſon ſhall have the land by way of remainder, and yet the 
better opinions remainder was not out of the leſfor, neither did it veſt at the 
— it time of the livery, but the law conſfrues the livery and limi- 
has been often tation 
adjudged, P. 17 
Ed. 3. 29. pl. 36, H. 18 Ed, 3. 59. pl. 91. Fitz. Feoffmenty 60. 2 Rol. Abr. 417. pl. 8. 
. 1 Co. 100. b. Cro. Eliz. 121. Stevens v. Lawtes adjudged. Ibid, 334. Per 
Walmſley, J. 1 Leon. 213. arguendo. For if the ſon had been in-efſe x the time, he ſhould 
have taken jointly, and as he was incapable of that he ſhall not have any eſtate. 


ſtrongly againſt the donor. 
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tate maſt Tor ly againſt the leſfor: 80 that rather than 3 
8 1 void, it ſhall be in pendenti, as Bracton pitz. Tail . 

z * 2 thing performable by poſſibility Aud inal — 
much as the ſon is able to take the poſſeſſio 2 = 38. Dal. 93. 
time when it is caſt and fallen, the ; 7 eg the gr. 
wp So in 39 A. a man gave lands to ISR ry” | 
to one heir of their bodies lawfull; * take it as a re- 
o one heir of the body of that heir onl 24 otten, and mainder. See 
. had no iſſue at that time, but OTE __ 22. 2. 
= _ they died, and the donor entered, and db del Wing: ETD 
of all r yn the donor brought aſhze, and the opini reg. 167. pl. 42. 
es has % ices there was, that the plaintiff had no EM $ 
25 "5h jour but that the ſon ought to have the ” 3» us wn 
= the — I take the book, and not otherivid — Lit. 18. 6. 
ia th er did not paſs out of the don 2 and 10 Co. 9). b. 

e ſon at the time of the livery, but — nor veſt A- 
reer much f f. ne. 
—_— for the law continues the livery and 10 {t it is ſuf- p,, 3 
; Wy the leſſor and donor. 8 ir eee moſt 1Rol Rep. 333. 
in Ricks upon a contrariety, then it ſhall not gre ng Per Dodder J. 
= ichil's caſe in Littleton, for when he had mad good: as 357. erqnande, 
R N 113. 
the li on affigns, viz. becauſe it did not veſt at — 113. Vaugh. 

l wery, is no reaſon, as it is proved by the 8 time of _ 2 C. . 
— s And if land be given to a ES = hi before A debt of this 
* e J. S. ſhall have heirs of his bod q $ hers, cafe. 
art — ol of his body, that then it : * 1 f +8, And ſoe2 Lay. 
another, in foe, this remainder is void: for the hall remain to enn exp 
a remainder wy 3 fee ſimple determinable, N Or ;euce is N 
is a 8 depend. h And ſo if a 1 ich upon a fee fim- 
3 upon condition that if a ſtranger 2 life — e 
N ten immediatel the land ſhall ONE 2 ” leſſor — 
tenant red remainder 1s void for the — fo fame ve limited: ; 
that time th ought to have it during his life _ 40 2 1 
n bal bean 1b B in t of 
W "a e death of the tenant for life it ſhould © a deviſe, the 
there is ranger, this had been a good remai 4 re- limitation in 
liam di no contrariety. So here it is appoint 3 er, for the caſe hare 
im die lving the huſband und wiſe, that then it dal denn ho ere 
ſhall have — this is not to be intended a the re — — ** 
ee, e land immediately living the huſband 3 amm 
JET 2 remain as a remainder ought wife, deviſe, pe 
and 3 eath of the huſband and wife, in 15 * do, via. — pe 
= _ as William ſhould have had it; * manner 270. 
Is ok) 1 therefore the oo — nder Hayes pong 

And as to the condivion which is ſubſequent, vie. 12% 
5 ifſe P. 3» 15 


* 
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TY i ipſe vellet inhabitare, &c. it ſeems that if he inhabit and 
be reſident once in the grange, he has performed the condi- 
| tion, for the condition does not appoint any time for his i 
$55 reſidence, and therefore inaſmuch as it is referred to the 
. [+39] law, the rule of law before mentioned conſtrues + that the 
words of the condition ſhall be taken moſt ſtrongly. againſt I 
him that ſpeaks them, viz. the leſſor. And therefore foral | 
much as the condition has two intendments, one whereof is, i 
that he ſhall inhabit there all the term, and the other, at 
any time during his life, it ſeems to me that the condition 
ſhall be taken Kriel) againſt the leſſor, and in the beſt ſenſe 
for the leſſee, and that is, that if he inhabit there at any time 
during his life, he has performed the condition. As if a feoff- 
ment in fee is made upon condition to pay 200. to the feoffor, 
and no time is limited for it, he has all the time during his 
life to pay it. So if the condition be to ſerve the feoffor 
in ſuch an office, and it is not ſaid when, if he does it at 
any time during his life he has performed the condition. So 
is it in the principal caſe; and this makes an end of the ex- 
ception moved with regard to the incertainty of the time, for 
if he has time during his whole life, then his entry immedi- 
ately after the remainder fell is not requiſite, for which reaſon 
it ſeems to me that the pleading is good, and that the plaintift | 
ſhall be barred. | g 
And at another day Harris ſerjeant argued thus to the ſame 
purpoſe. As to the exceptions taken becauſe the defendant 
has not ſhewn that he has been reſident all the time ſince 
the remainder fell, nor has ſhewn the day of his entry in 
certain for the knowledge of the jurors, ſir, I ſhall make 
one anſwer to both theſe exceptions: and that is, that the 
ſhewing of the condition by the defendant is ſurpluſage, and 
: | y paulag 
not material, which may as well be omitted as ſhewn by 
him, for the condition here is ſubſequent, and goes in de- 
feaſance of the eſtate, which the party who claims the eſtate 
- ſhall not ſhew, but the other who ſhall defeat the eſtate. 
* Same diver- And therefore there is a diverſity when the condition comes 
2 Sl . after the eſtate, and defeats the eſtate, and when it comes 
3 5. 79. before the eſtate, and makes the eſtate to continue. For if 1 
„ Bulft, 168. grant to a man a rent-charge out of my land upon condition 
15 er that he ſhall do ſuch an aft, there he ſhall avow for the 
Doc, Pla. , rent without ſhewing the act done, for the condition is ſubſe- 
Palm. 83, quent, and goes in defeaſance of the eſtate, which he who 
Ld.Raym. 421. Will have the eſtate to continue ſhall not ſhew; but if 1 
- wes, grant to one, that if he do ſuch an act, then he ſhall have a 
NE Eg: pl. z. tent- charge, &c. there he ſhall not avow, except he firſt ſhew 
Poſt. . the performance of the condition, for it is that which _— 
im 


* 


On the ſame 
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him to have the rent. b So in 14 H. 8. Wheeler granted his » H. 14 H. 8. 
term to one upon condition that he ſhould obtain the good 17. pl. 6. Bro. 
will of the leffor, there it is agreed that the term paſſed pre- rap on 
ſently, becauſe the grant precedes, and the condition is ſub- R. 2 19. Poſt. 
ſequent to the grant: but if he had granted, that if he ſhould 482. 
obtain the . will of the leſſor, then he ſhould have his 
term, there he ought to ſhew the rmance of the con- 
dition before he may enable himſelf to have the term. So 
in our caſe the remainder precedes the condition, and by his 
entry he has agreed to the remainder, and the condition 
in defeaſance of the remainder, which ought to be ſhewn 
* who ſhall take advantage of the condition, and that 
is the plaintiff, and the defendant's ſhewing of it is ſurplu- 
ſage, and not material, and then the I of ſurpluſage 
ſhall make no plea bad, © inaſmuch as the omiſſion of all that : po9. 32. 504. 
is ſurpluſage ſhall not vitiate it. And ſo the pleading is 6 Mod. 4r. 8 
ood, notwithſtanding the ſaid exceptions. And he argued 8 "%. Meſu 
— that the bar was good, becauſe it was certain to a 
common intent. And he ſaid, that the remainder was good, 
and that a remainder, which commences upon condition, 
ſhall be good: and he argued much to the. ſame effect that 
Saunders did, | 
At another day Hales juſtice ſaid, it ſeems that for the in- Hales J. 
ſufficiency of the pleading only the plaintiff ſhall recover, 
viz. becauſe the defendant has not averred his continual reſi- 
dence fince the remainder fell. For in the firſt place, where 
the remainder is appointed to the defendant, ſi ipſe vellet inha- 
bitare, &c. it ſeems to me that this word (vellet) is a condi- 
tion, and is all one as if it had been, if he will inhabit, &c. 
And if the words had been fi ipſe habitabit it had been a con- \,9-Bendl. 182. 
dition. And fo the ſentence /i ipſe vellet inhabitare is to be , gin? 6H 
taken in the future tenſe, is the ſame in ſenſe with the Per Cate C. . 
words fit ſe inhabitabit; and therefore the ſentence is condi- Ante 23. 27. 
tional. And further, it ſeems to me that theſe words durante « T. 24 H. 8, 
termino ſuperius expreſſo, are to be intended during the whole 19. 2. Per Aud- 
% term, that is, from the beginning, viz. from the time that . O. Bendl. 
the remainder firſt fell, until the end thereof. © As if a man | 
makes a leaſe for years rendering 20s. rent during the term, : M. 21 H. 6, 
this is during the whole term. 80 if the leſſee covenants to 10. pl. 28. Fitz. 
maintain the houſes in all repairs during the term, this ſhail be wack 2 lg 
during the whole term. And ſo it is taken in Dockray's caſe parts Lot. 
in 27 H. 8. f And if a man is bound that his feoffees ſhall 34. 291... 
make a feoffment, hereby is underſtood all his feoffees. 8 80 Perkins, 5 790. 
that conditions have always a reaſonable conſtruction. And * 391%: 178. 
4 I reaſon it ſhall be intended here that he ought, Po 0 ; 
we i | * 
| upon the grange during the whole * and — Mountague c.. 


A 
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once during his life, as it was argu: at the bar, for that 
would be contrary to reaſon and the apparent intent of the oo 
leflor. But if he does not inhabit all the time upon the land, MilWdit 
but has been abſent for ſome reaſonable cauſe, the defendant 
ought to ſhew the ſame, and may excuſe himſelf for it. As ug 
if he was diſtant 200 miles from the grange at the time of the 
death of the ſurvivor of the huſband and wife, fo that he could obli 
not have notice of their death until ſuch a time, and he came Pref 
immediately afterwards, &c. this ſhould excuſe him, and the 
time thereof ſhould be tried by the diſcretion of the juftices, 
8 as in another like caſe, which is holden for law in our books, ⁵ 
er 2 1.5 viz. h tenant for life makes a leaſe for years and dies, the leſſor f: 
Treſpaſs 368. brings an action of treſpaſs againſt the leſſee, who ſays, that fun 
Notice 15, as ſoon as he could after he had notice of the death of the tai 
Palm. 73 tenant for life he drove his cattle out of the land, and alſo ple 


ſays, that the treſpaſs was meſne between the death of the Ar 
124 H 5. B'9- tenant for life and the driving, and this is held no plea, for int 
Leaſes 79. B. by the death of the tenant for life the leaſe for years was i de- ine 
N. C. 5 54 termined, and none was bound to give him notice; and there the 
Poſt. 264- Per it is held, that he ought to ſay, that ſuch a day he drove 
"oak i Ro. out his cattle, and he may ſhew that the leſſor died ink i co 
p. 441. ar- d 
guends, another county, ſo that he could not have notice ſooner, and NC 
it ſhall be tried by the diſcretion of the juſtices, whether the far 
« Poſt, 272. Avoidance was within a reaſonable time. And fo might the CC 


defendant here alledge in excuſe of his _— that the place ba 
[+31] where the ſurvivor of the huſband and + wife died was 200 
miles diſtant, &c. and that he could not have notice ſooner. 
And as there he ought to ſhew the day of his avoidance for 
the knowledge of the jurors, ſo here he ought to ſhew the 
4 day of his entry for the ſame reaſon. And as to that which 
Kitch. 452. has been ſaid, that a bar ſhall be good if it is certain to a 
eu. 4 H. 6. 4, common intent, it is true, * but that common intent is not 
b. adjudged, ſuch an intent as ſtands indifferent, but ſuch as hath a more 
Fitz, Ive 41. vehement preſumption than any other intent. b As to plead 
18 fully e en all the goods which were the teſtator's the 
7. 39-7" day of his eath is a good bar, and yet it may be that he has 
M, 3 H. 6. s in his hands of other goods, which never belonged to 
2 the teſtator, as debts paid ſince, or goods which came in lieu, 
po ry 7 &c. But this is not the moſt common intent; but the moſt 
Cook, common intent is, that he had no other goods but thoſe which 
*T. 3. were the teſtator s. So in a formedon in deſcender ne dona 
x 5.b. Per Withy, Pas is a good bar, notwithſtanding it may be that he has re- 
T. 19 H. 6. covered in value, in which cafe other lands were given, and 
73- b. 74-2. yet the formedon lies, but this ſhall not be intended, but the 


9 Adee g common intent is to expreſs the plain gift by livery. 4 But 
P. 38 H. 6. 27, if 


Þ, Bro. Pleading 37. M. 10 Ed. 4. 18. a. b. 26 H. ; , : 
Doe, Pla, 57. Hard, 80, $2. 4 26 H. 8. Bro. Pleading 147, Co. Lit. 303. b 
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I plead in bar a leaſe pur auter vie, there the bar is not 
pod, without averring the life of ce/tuy que vie, for it ſtands 
different whether he 1s alive or not, and the intent one _y 
2 ſtrong as it is the other way, for which reaſon his li 
echt to be expreſly averred. So in debt upon an obligation, 
Ie the defendant pleads in bar a releaſe bearing date after the 
obligation made, this is not a good bar, except he ſhews ex- 
wreſly that it was delivered after the obligation was made, and 
et there prima facie one would preſume that it was delivered 
ben it bore date, but it may alſo be preſumed on the other 
and that the would not have brought an action of debt, 
if the releaſe had delivered afterwards. So that the pre- 
ſumption. is equally ſtrong either way, and becauſe the intent 
ſands. indifferent, it is not good except it be ſhewn by the 
plea that it was delivered after the obligation was made. 
And fo is. the diverſity in pleas which are good to a common 
intent. Then in the principal caſe it is incertain and ſtands 
indifferent whether or no he has inhabited all the time fince 
the remainder fell, and the prefumption one way is as ſtrong 
as it is the other, for which reaſon it ſhall not be taken ac- 
cording to common intent, and therefore the plea in bar is 
not good without ſhewing the - continuance of his habitation 
ſince the remainder fell; for the continual reſidence makes the 
continuance of his eſtate, without which he cannot plead in 
bar, and then inaſmuch as the ſame is effectual and material, 
the defendant ought to ſhew it, which he has not done, and 
for this reaſon the plea in bar is not good. Then as to the 
matter in law, it ſeems to me that the remainder is good. 
© For God has committed. all worldly things to the order and-* wing. Max. 
diſpoſal of men, ſo that when a perſon. has a lawful property reg. 22. pl. 4+ 
in any thing, he may give or convey: away the ſame, where, 
when, and how he pleaſes, ſo that his intent be not agai 
law or reaſon, nor repugnant in itſelf, And here when the 
leſſor appoints the remainder to the defendant ut ſupra, his 
intent may be perceived herein, and it is reaſonable that the 
ſame ſhould be fulfilled, viz. that the defendant fhould have 
it in ſuch manner and form as it is appointed. And this li- 
mitation of the remainder is not againſt law, nor againſt any 
principle thereof, as I ſhall prove hereafter, neither is it re- 
pugnant in itſelf, ergo it is good. And to prove that it is 
not againſt law, I fhall put ſome caſes founded upon like rea- 
fon, and which will alſo anſwer the reaſon of that which has 
been alledged, viz. that the remainder ought to paſs out of the 
leſſor preſently, which I utterly deny. And therefore if I 
make a leaſe for years, the remainder for life, upon condi- 
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tion that if he in the remainder do nat ſuch an act, the 
| remainder 
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remainder ſhall be void, now before the condition be broken 
the remainder is good, and in him to whom it is appointed, 
but if the condition be broken, then the remainder 1s out of 
him, and in the perſon of the leſſor again, which proves that 
a freehold by agreement had upon the livery may be trans- 
ferred from one to another by matter ex poſt facto. So if 
one grants a rent or reverſion, and afterwards attornment is 
had, now the reverſion ſhall paſs thereby, and yet it did not 
paſs preſently by the grant, which caſe proves that upon the 
aſſent firſt had, and act done afterwards, a freehold may be de- 
eT, 1H. . veſted out of one and veſted in another. f So if a man makes 


30. b. 31. . a leaſe for life by deed, the remainder to the king, and makes 7 
3 * livery and ſeizin, the remainder does not paſs preſently, but 8 . 


Feoffments zo. if the deed is afterwards enrolled, then the remainder ſhall be 

Hob. 222. in the king from the time of the firſt livery. So that by the 

3 Co. 29. 2. limitation declared upon the livery, the remainder which did 

| not paſs out of the leſſor at the time of the livery ſhall paſs i 

bo 6 By 2- by act done afterwards. 8 So in 6 K. 2. in Pleſington's cale 

clan; 20 Pel. one condition was, that if the leſſor died within the term, al 

lew's C. 266. then the leſſee for years ſhould have the land for life, and it is 

there held, that if the leſſor died, his eſtate ſhould be en- 

F. 12 EC. 4. larged cauſa qua ſupra. h So if one makes a diſſeizin to the 
Dies J bre. uſe of J. 8. now the freehold is not in I. S. but if J. S. af- 

66. Agreement terwards agrees to it, then the freehold is in him. Which 

4. M, 18 Ed. caſes prove that when livery is made, or when a man firſt 

25 mad meddles with the. poſſeſſion of land, and thereupon words 

«7:crce. Ante are ſpoken, there by force of ſuch words, and of ſome act 

8. 27, afterwards done a freehold may be transferred from one to 

another. So in the principal caſe livery is made, and there- 

upon the leflor hath declared and appointed, that if William 

die living the huſband and wife, then it ſhall remain to the 

defendant, in which. caſe I will readily agree that the re- 

- mainder does not paſs out of the leſſor — William is dead, 

and when he is dead, it ſhall well paſs by force of the firſt 

words annexed to the livery. And the reaſon of this, and 

of the other caſes before put is all one, although they differ 

* Litt. $ 525. in terminis, and fo like reaſon makes like law. i And alſo 

ary hp 478. if a woman is tenant for life, and confirmation is made to 

5 her and to her huſband, this ſhall enure as a remainder to 

47 guendb. Pot, the huſband, and yet it did not paſs out of the leflor at the 

ito. Vin. Abr. time of the firſt eſtate. And to make a difference where 

ee the fee is appointed upon condition to a privy, and where 

r to a ſtranger, is but an idle and inſignificant conceit. And, 

ſir, he that will argue that the remainder ſhall be void, admits 

thereby that words ſhall not be taken moſt ſtrongly againſt 


him that ſpeaks them, which is abſolutely contrary to the rules 
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r our law, and therefore when the law ſays, that — man's 

ords and actions ſhall be taken moſt ſtrongly againſt himſelf, 

Wt + does at the ſame time affirm the remainder here to be [ + 32 ] 
ood. And as to what has been ſaid, that it is the nature 

of a condition to give benefit only to thoſe who are privies, 

and here he in the remainder was no privy, c. Sir, this is 

not ſo, for he is privy enough, for if the leſſor had reſerved a 

rent out of both eſtates, the remainder ſhould be charged with 

it, and he in the remainder ſhall have an action of waſte, 


4 and ſo he is privy to the leſſor, and to the particular eſtate 
* =o. And as to what has been ſaid touching the words if 
| William die living the huſband and wife, then it ſhall remain 
wn to the defendant, which word (then) ſhall be intended- pre- 
de ently during the lives of the huſband and wife, ſo as to de- 


ſtroy their eſtate; ſir, the ſentence is not to be ſo under- 

ſtood, 2 but it ſhall have a beneficial conſtruction, viz. that * Wing. Max. 

then it ſhall remain as a remainder ought to do, and that is, eg. 167. pl-43- 

to veſt and to be executed after the death of the huſband and 6. p * * | 

wife. As if a gift in tail is made to one upon condition that 

if he does ſuch an act, then the land ſhall remain to his right 

heirs, this word (then) is not ſo to be underſtood as to avoid 

the eſtate tail, and to be executed preſently upon the perform- 

ance of the act, but it muſt be taken in this manner, viz. that 

upon the performance of the act the remainder ſhall veſt, and 

after the eſtate ended it ſhall be executed. So ſhall it be un- 

deritood here, and then there is no ſuch repugnancy as hath - 

been alledged, nor is there any prejudice to a ſtranger, But 

if any prejudice ſhould ariſe to a ranger thereby, then the | 

remainder ſhould not be good. b As if it was, that if J/illiam » wing, Max. 

die, then the defendant ſhould have the land during the lives reg. 86. pl. 41. 

of the huſband and wife, this ſhould be void in reſpect of the ; 

prejudice to the particular eſtate, for things which are done in 

prejudice of others ſhall be void. As in the caſe in 21 Ed. M. 21 Ed. 4. 

4. where the king had granted to an abbot that he ſhould not 44. 1 — Row 

be collector when any tithe was granted per clerum angliæ, pus Gran 

and the clergy of the province of Canterbury granted a tithe 29 Bro. Ex- - 

to the king, with a proviſo, that no collector returned by the emption 9g. 

biſhop ſhould be diſcharged by any letters patent of exemption +. 

ma le hy the king, and the biſhop returned the ſaid abbot to be 

collector, and there it is held that this grant made by the 

clergy in this point, viz. to charge perſons exempted is void, 

becauſe it is prejudicial to others. And ſo the remainder here 

ſhould be void, rather than a ſtranger ſhould be prejudiced by 

it. But as I ſaid before, the limitation of the remainder is 

confirmed by the law to take effe& in execution after the firſt 

eſtate ended, and not otherwiſe, and ſo no' prejudice ariſes to 
| 2 a ſtranger, 
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Vin. Abr. it. a ſtranger. * And if the remainder had been appointed to 
— SP. In commence upon an impoſſibility precedent, or upon a thi 4 
Mod. 120. Againſt law, or upon a repugnancy, as in d Pleſington's 'caſe, il 
U. 6 R. 2. Were the remainder ſhould be void, for ſuch a condition fhall i 
Fitz. Condition Aways be void, And ſuch conditions endorſed upon obligations Wi 
19. Stath, 15, make the obligations fingle. © As if a feoffment is made upon 
Bellew'sC. 101. condition that the feoffee nor his heirs ſhall not take the pro- 
„. 6 R. 2. fits of the land, this is a void condition, and the feoffment is 
PerClepten.Fitz. ſimple. So here if there had been any ſuch contrariety or re- 
Quid Juris .. pugnancy, I would readily acknowledge the remainder to be f 
| TE " void, but there is none; wherefore ſeeing it appears to be the 

P. 21 H. 7. intent of the leſſor that the defendant Hou have the term, 
24. b. Per Fin- it is reaſonable that he ſhould have it accordingly, and foraſ- 
Fetz. Ce, much as neither his intent nor the limitation is agai | 
Lit, 373" mor repugnant, it follows that the remainder is . Y 
Godb. 299. the default before alledged in the pleading the plaintiff ought al 
2 Rol. R. 303. to recover. i 
O e Hinde juſtice. It ſeems to me that the plaintiff ſhall be 
419. A. p', 2. barred. And as to that which was moved at the bar, viz. Wl 
Cro. E. 35 that the defendant ought to ſhew the day on which William i 
207. Vin. Ab". died, as alſo the day on which the ſurvivor of the huſband and 
rpg ap wife died, fir, this f is not neceſſary, for it is not matter of Wl 
3 ſubſtance, but only of conveyance to the execution of the 
25 s Mas. remainder; 8 and therefore a man does not ſhew the death of 

4 the particular tenant in a formedon in reverter or remainder, 

Wing. _ becauſe it is but conv „and not traverſable nor iſſuable; 

eg. 153. Pax. for if the plaintiff wool traverſe the death, and ſay that they 

® That the are alive, thereby he would confeſs that he has no title to the 

w_—_ „ land during their lives, and ſo he would deſtroy his own ac- 

Ec. in chis caſe tion; for which cauſe it is not neceſſary to ſhew the day; quod 

ace a condition ſuit conceſſum by all the other juſtices who argued him, 

ſubſequent.See, And as to the other exceptions, viz. becauſe he has not 
= 55 ; — N. ſhewn his continual reſidence ſince the remainder fell, as 

255. Per Hetley Well as the day of his entry, fir, the pleading is good not- 

arguende, Cro, . withſtanding theſe exceptions. h For the condition that he 

E: 360, #7 ſhall be reſident is ſubſequent to the eſtate, and goes in de- 

. Ji, feaſance of it, and ſhall be ſhewn by him who ſhall take be- 

con. T. pl. 33. nefit by it. | For the law will not force any man to ſhew that 

And Winch which makes againſt him, and the condition here makes againſt 

2 hun the defendant, for which reaſon he is not compelled by law to 

greed in the ſhew it. * As if one grants to another an annuity pro confilzo 

caſe of Jennings impendendo, 

v. Cownan that | | 

theſe words are a ſubſequent condition, becauſe it is a thing of continuance, which may be 

infringed and broke every year. Ru. 5 Co. 78. b. 7 Co. 10, a. Hardr. 80. Ld. Raym. 

241. Touch. of Preced. 193. M. 39 H. 6. 22. a. Per Priſot, quod curia conceſſit. Bro. An- 

nuity 28 H. 9. Ed. 4. 48. 2. per Choke, Bro. ibid. 23. H. 22 Ed. 4. 43. 8. Fer Nob. 

41. Hardr. 82. Doc. Pla. gc. Cro. E. 546. 
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the ſhall have a writ of annuity without 
ing that he has given him counſel, for the ſhewing there- 
is not for his benefit, and the denial of counſel goes in de- 
feaſance of the annuity, which ought to be ſhewn by the de- 
fendant, becauſe he ſhall have benefit from the defeaſance. 
So in 15 H. 7. it is held if an annuity be granted to a man igmediverſity 
until he be promoted to a benefice, he ſhall have a writ of an- H. 15 H. 7. 1. 
nuity, without ſhewing that he is not advanced to a benefice, pl. i. Bro. An- 
for this goes in defeaſance of the annuity, which ought to be 22" 8 
ſhewn by him that ſhall take advantage of the defeaſance; but Tiarr. 3. 16. 
it is there held, that if he had granted that if the party ſhould 82. 1 Bulſt. 168. 
do ſuch a ching, then he ſhould have an annuity, there he Doc. Pla. gr, 
o_ to ſhew the performance of the thing in his count, in 947 8 
order to enable himſelf to have the annuity, becauſe the con- 
dition precedes the eſtate and entitles him thereto, and fo is 
the diverſity. Here then the law would not have compelled 
the defendant to ſhew the condition, and therefore the ſhew- 
ing of it is ſurpluſage, and might have well been omitted. 
m And then the incertainty of that which may well be omitted,.” _ 30. 
and which is not material, ſhall not make the plea bad, for 0d. 4 3 
it never was heard that the incertainty and imperfectneſs of Mod. 377. 
ſurpluſage makes any plea vicious. For which reaſon the plea Turner v. Meſi. 
in bar is good notwithſtanding the faid exceptions. And as to 
the matter itſelf, the remainder is good. And with regard to 
what has been ſaid to the contrary, viz. that the remainder 
commences upon condition, fir, I deny that, for the remainder 
is limited to the defendant if William die living the huſband 
and wife, which is not a condition, but a limitatioh when the 
remainder ſhall commence, + * for no words make a condition, [+ 
unleſs ſuch as reſtrain the thing given, as upon condition that 33 
he ſhall not do ſuch an act, or the like; but here theſe words * vin. Abr. tit. 
limit the time when the remainder ſhall commence, and do Condition. H. 
not reſtrain the thing given, and therefore may not be called _ 
a condition, but rather a limitation. * And if I make a leaſe „ 8 gin io 
for life upon condition that if the leſſee die I may enter, this tail upon con- 
is only a limitation of the time of my entry, which is void, dition that | 
ecauſe it is no more than the law ſelf fays, and it is no 8 120 c00ey oo . 
dition, becauſe it does not reſtrain the eſtate. So if I make a enter, this is 
leaſe for life upon condition that if the leſſee does waſte, and I taken as U li. 
recover the place waſted, I ſhall enter into it, this is no con- Titation, cauſ# 
dition, becauſe it is no more than the law fays; but if it was 2-7. Moor, 
* : a 92. Co, Litt. 
upon condition that if I recover in waſte any parcel, that I 224. b. Bac. 
ſhall enter into the whole land, &c. this is a condition for that Max. reg. 21. 
part in which no waſte was done, for the condition is reftric- — 1 | 
tive, and goes in defeaſance of that part. And the common 8 . Pi. 73. 
Cafe of fines are, where an eſtate tail is, that if a,” x 
nee 


(») and the 
hooks there 
cited, 


Ante 26. 


Mountague C. J. 


b See ante 26, der 
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donee die without iſſue, that then it ſhall remain to a ſtran „ 


which is not a condition, but a limitation of the time 
the remainder ſhall commence. So in the principal caſe, it 


is but a limitation and an explanation of the time when the re- 


mainder ſhall. commence; and I do not ſee any cauſe or reaſon 4 1 


why I may not make a remainder to commence and veſt in 


the midſt of a particular eſtate, as well as I may at the be- Wil 
ginning or end of a particular eſtate, for there is no repug- 


nancy, but that it may commence to veſt at any time during 


the particular eſtate; for when the fee-ſample is in me, I may 23 


condition with it as I pleaſe, if it be not con 
which it is not in our's, or in ſuch like caſes. But if I make 
a leaſe for life upon condition that if J. S. pays me 20/. then 
J ſhall enter upon the tenant for life, and then it ſhall remain, 
c. this remainder is void, becauſe by the entry the firſt live 

is annulled and defeated; and then there is no particular wi 
tate continuing whereupon the remainder may depend: but 
here there is no ſuch matter, for which reaſon the remainder 
ſeems to me to be good. And if it be a condition, yet the 


remainder may commence upon it well enough, ſeeing it is 


the will of the leſſor that it ſhould do ſo, wherefore it ſeems 


to me that the plaintiff ſhall be barred. 

At another day Brown juſtice ſpoke to the ſame purpoſe. 
And he argued that the bar here was good to a common in- 
tent, and that it ſhall be taken that he entered immediately 
after his title accrued. And as to the matter itſelf he argued 
that the remainder ſhould be good upon condition, And if it 
ſhould not be good upon condition, he ſaid it ſhould be good 


to the defendant as a grant of the reverſion; and therefore 


the plaintiff ſhould be barred. 

. Mountague chief juſtice to the ſame purpoſe: as to the ex- 
ception which has been taken, viz. that he has not ſhewn his 
en 
ood, for that is the moſt common intent. b And if a bar 
be good to the moſt common intent, it is ſufficient. © As 
in aſſige, if the tenant pleads that his father was ſeized, 


„M. 21 H. 6, and died ſeized, after whoſe death the land deſcended to him 
17. Fitz. Aſſize. as ſon and heir, and he entered, this is a good bar, and 
37-Bro.Bar.26- it may be, and that conſiſtently with the words of the bar, 


that the father of the plaintiff abated after the death of the 
father of the tenant, and died ſeized, and that the plaintiff is 


in as ſon and heir, in which caſe the tenant may not enter, 


but this is not to be intended, but the moſt common intent 
is, that the tenant entered immediately after the death of his 
father; ſo ſhall it be here intended — he entered imme- 


immediately, it ſeems to me that the bar is to be ſo un- 


diately, 


to law, 
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:.tely after the remainder fell.” # And in the 9 Ed. 4. in debt 4 T. 9 Ed. 4... 
8 in five executors, at the diſtreſs three of them made de- 12. Pits erecu 
lt, and the other two appeared, and pleaded a recovery gg. 34- _ 
ainſt chem two of 300/. and that they had nothing in their Nix. 34 
ands beſides: And exception was taken to this plea. becauſe Touch of Pre · 
mere were five executors, the two might have abated the cd. 192. 
rſt ſuit, ſo that the recovery was notduly had ; but the plea was 
zeld good, and the recovery duly had, becauſe it might be that 
ey two only then adminiſtred, in which caſe the action was 
uly brought againſt them two only; and foraſmuch as the moſt 
ommon intent will ſay it was fo, rather than that they would loſe 
he advantage to have abated the writ, the plea in bar was held 
ood ; and if it was not ſo, but that the others then adminiſtred 
ith them, the plaintiff ought to have ſhewn it; and ſo a plea 
bar, which fatisfies the common intent, ſhall always be 
od. © And it is held in 21 Ed. 4. in a Formedon in deſcender, *H. 21. Id. 4. 


Si. 3. AE AS. 5 Mie. + o *% $2.9. 26. 40+. 


r hat if the tenant; pleads a releaſe of the demandant without - — * | 
- = anty in bar, the plea is good, and yet it may be that the — 50, 

s aeeaſe was made by the demandant in the life of his father, in Heath's Mar. 
nich caſe the iſſue ſhall not be barred ; but if it be ſo, the de- 6 


WHandant ought to ſhew it by way of replication, or elſe it ſhall 

Wh taken that he made it after the death of his father. Where- 
dre a bar that is certain to a common intent is good. So in 

r caſe it ſhall be intended that the defendant entered imme- 
ately after the death of the particular tenants.” But it is to be 
dted always for a general rule, that if he who pleads in bar is 
ſcribed to a certain time he ought to ſne the day of his act | 
rtainly; f as he who pleads in bar by entry for mortmain* H. 3. H. 2. 
git to ſhew the certain time of his entry, ſo that it may ap- n — — 
do de within the year. So if one juſtifies for common a. Boe. 
ween — " and 3 he ought to -—_ 2 oy Heath's | 
e time of his uſing it, ſo that it may a to e be- Mar. 55. 
een that time. And ſo he who ale by licence, by war- CITIES 
nt, or by authority, _ always to ſhew the certain time 


his juſtification. But he who pleads in the negative has no 5 | 
ed to plead certainly. 8 But he that pleads in abatement of . M. ,, H 


Y bao ov» es % 1 


4 
writ, or pleads a plea after the laſt continuance, ought to 1. «per Chamnd. | 
ad it certainly; and theſe are obſerved as principles in our M: 2% , 

, and therefore I have ſhewn them briefly without multi- 3 7 

lying caſes upon them, becauſe they need not much proof, Littleton, Bro. 
ing ſo well known. And further it ſeems to me here, that rr 15665. 
us is no condition, for the words are, fi ipſe vellet inbabitare, 2 Haſe I ( 
Fc. and this word (vellet) is not conditional, but is of the ſame Go, Tir 303. | 

ect as if it had been (aid, if he pleaſes; and if it had been ſo a Doc. pla. 297, 
PART IL G expreſſed Poſt. 56. 
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© 22 expreſſed, then the act would have + been referred to his free 
1 310 — and choice to do it or not, without any reſtraint or 
prejudice; and if it is without reſtraint or prejudice, then it is 
quite contrary to the nature of a condition, which is always | 
compulſive; and is attended with ſome prejudice to the party if it 

is not performed. And here in our caſe the act is referred to 
his will and election, ſo that he may either do it or not without 
being prejudiced by it, but on the contrary he ſhall. receive 
benefit from it in either cafe,” which is directly: oppoſite to the 
nature of a condition, and therefore it cannot be a condition; 
and if it is not a condition, then the want of ſhew¾ing the time 
of his entry ſhall not make the plea vicious, berauſe it is not 
material whether he is reſident or not. And ſuppoſe it was a 
* See ante 32. condition, yet it cannot be denied but that it is : ſubſequent to 
—— the eſtate, and goes in defeaſance thereof, and cherefore the 
tited. „ who ought to have benefit by the breach of the condition, 
ought toſhew it. As if the condition enlarges the eſtate, then 
the defendant ought to ſhew.it, becauſe he takes benefit by the 
enlargement. But inaſmuch as the condition goes in defeaſance 
of it, he that ſhall take benefit by the defeaſance ought to ſhew 
it, and that is the plaintiff; for which reaſon the defendant was 

not compellable to ſhew it, and although he has ſhewn it, and 
that imperfectly, when it might have been well omitted, yet 
that is not material, ſeeing it is but ſurpluſage as hath been 
faid; - wherefore. this makes an end of all the incertainty. And 
alſo if it was a condition, yet the plaintiff has not enabled him 
« Litt. $ 34). ſelf to take benefit of it, (for as hath been faid) e none but pri- 
Cd __ vies ſhall take benefit of a condition by entry, by the common 
— 4 3 law. And now by the ſtatute of 32. H. 8. cap. 34. the grantees 
lib. 2. cap. 20 and patentees d of the king ſhall alſo take advantage of conditi- 
1 Finch. 962 ons. And here the plaintiff has not conveyed to himſelf : 
— 276 capacity to take — of the condition, as privy, nor as gran- 
: 2 8 Dae wk eng nor in any other — 
24. M. 1. Bro, the defendant has pleaded in bar without acknowledgi e r 
= conge verſion in the plaintiff, and the plaintiff has not — himſel 
ble. 129. B. N. any title to the land, nor has he enabled himſelf any way 10 
r take advantage of the condition, but he has — / 
Fed 17. upon the bar, in which caſe he does not appear by the record 
to be any other than a mere ſtranger, — groin ſhall not 

take benefit of the condition, nor of the incertain pleading 
thereof; for which reaſon there ſeems to be no ſort of colou! | 
for the plaintiff to take advantage of the condition. And ſo tht 
pleading is not good to prove him able to take benefit of th: 
condition, (if it had been a condition, which it is not, as I hav 
ſaid before). But if it was a condition then I would * 
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admit that it ought to be taken, according to the intent of it, 
that he ſhould be reſident all the term, viz. from the beginn 
ning, which is, from the time that the remainder fell, until the 
death of the defendant. As if I am bound to perform the co- 18 6. Bd. 4. 
venants in ſuch an indenture, all the covenants are underſtood *' Fr Fa; 
thereby. f Or if Lam bound that my feoffees ſhall make an . 21. H. 6. 
eſtate, it is to be intended that all my feoffees ſhall make it 12: P 32- Bre. 
s So that conditions have a reaſonable iatendment; and if ſome- Condition, 56. 
times he be abſent from thence, and his family be there, this Perk. 5 790. 
ſhall be a performance, of the condition; for our law conſtrues 1 23. 30. 
all things with reaſon. But (as it ſeems to me) it is no condi- , n Pir 
tion, and therefore he is not forced to ſhew the certain time of Hate: ]. 
his entry, nor that he has been always reſident ; and if it is a 

condition, yet it is ſubſequent, and the incertainty is, not ma- 

terial, and alſo the plaintiff is not enabled as privy or otherwiſe 


remainder is good z for every man ho is lawful owner of any T. 10. Bd 3. 
land, may give it to what perſon, in what manner, and at what 2 We. 


made a leaſe for years to J. S. and in ſurety. of his term he made CEN 12 
him a charter of feoffment upon condition that if the leſſee was 4%. - 


ments © him and to his heirs, and J. S. was diſturbed, and 
afterwards ouſted, aid he brought an aſſiae, and it was award- 


ed that he ſhould recover; whieh proves that a freehold. ma 


paſs by a condition well enough, Where the condition was ex- apts hs 


preſſed at the time of the liyery. And by the reaſon of this caſe Done. 3. Fines 
a man may make as many remainders as he will to commence Levies g. Kitch 
upon the like condition, and although in the one caſe he is im- — Via abr. 
mediately privy, and not in the other Caſe, this is no matter to tic. Fine O. pl. 
tay the remainder, for his livery ſhall be taken moſt ſtrongly 9. i» Netir. 

againſt himſelf, -- And when I was at the bar, I was of counſel 2995, F: vi 


with one Mr. Melton, and the caſe was thus, that à fine was — 


levied ſur grant t render, whereby the conuſee granted and dition wich 
rendered to the conuſor the tenements in tail upon condition that r |; 
the conuſor and his heirs of, &e, ſhould bear the ſtandard of - we > 


| Ed. 3. 62 
the conuſee when he went to battle, and if the conuſor or his pl. 61. ca 


2 heirs 
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3 Fine heirs failed to do it, then the land ſhould remain to a ſtranger; 
Gondirive than and I moved the caſe then to the court, and it was greatly 
got be receiv- wondered that the fine k upon condition was received: But 
ed, T. 44. Ed. Fitzherbert then held the remainder good, and they did not 
. wonder at it, nor held it any great queſtion but that it might 
M. 33. H. 6. commence upon condition. So a remainder may be to marry! 
$2. D. Per Pri my daughter, or upon any other lawful condition ® precedent. 
17 ts ” mo But if the condition is to kill a man, or the like, or upon a con- 
Rol. Abr. 18, dition a impoſſible, there the remainder ſhall not be good, for 
pl.g. Perk, a condition unlawful or impoſſible is of no effect to gain any 
$ 6a9. Burif thing by the doing of it in our law. And in Pleſington's caſe 
and for fier it is held, that an eſtate of freehold might commence upon con- 
non debvit, ſed dition, but the reaſon why he had not the freehold upon the 
gen _— performance of the condition was for the repugnancy. And 
5: So. 38. b. ſoifa gift in tail is made upon condition + that if the donee alien 
[ + 35 ] it ſhall remain to another, * this is OA for when he has 
: aliened to a ſtranger, it is contrary to the alienation to remain 
% <6», over. d But as to remainders, we have a learning in our law 
7+ that a remainder ought to have an eſtate ' precedent. e And 
therefore if a leaſe for life is made to monk, the remainder in 
= Litt. R. 25 f. fee, this remainder is void, becauſe the monk had not capacity 
8. P. cited 3 to take the eſtate for life, ſo that the eſtate which precedes the 
cord. Per Harley remainder is void, and then ex conſequente the remainder is void. 
v8 But Cro. And alſo we have another learning touching remainders, viz. 
v. * we £24. that although there be an eſtate precedent, yet if the thing was 
jpwiged contra- not in efſe before, the remainder ſhall be void. d As if I grant 
77 viz, thats a rent out of my land, the remainder in fee, this is a void re- 
may not take mainder, becauſe the rent was not in eſe before. And as to 
Effect upon a what has been ſaid, that the remainder did not paſs out of the 


Condition pre- leſſor preſently by the livery, Sir, I abſolutely deny this, for it 
— 4. the Paſſed out of the leſſor, although it did not veſt in the defendant 


firſt by the Li- until the death of William, and it was in abeyance until the 
very, and An- performance of the condition, in reſpect of the poſſibility that it 
—_ might be performed. © As if land be given to a man that has 
Point ofthe à Wife, and to another woman that has a huſband, and to the 
Caſe here to be heirs of their two bodies begotten, the fee- tail paſſes out of the 
Law. See 1. : F donor 
Leon, 283. 2. , 

And. 104. 11. Mod. 120. arguends, H. 21. H. 7. 21, pl. 12. Poſt 166. 2, And. 104. 
> $*Co. 75. a. 1 Leon. 201, Vin. Abr. tit. Remainder W. pl. 6. 9. H. 6. 24. b. Per Godred. 
Bro. Deviſe, ;. Grants. 133. 2. Rol. Abr. 418. pl. 4. 5568. 2. Bulſl. 292. 
Per Cale, C. J. 4 M. 15. Ed. 4. 9.2 Per Brian. But the Law ſeems to be held clearly uthet- 
wiſe, as appears by the Books H. 7. H. 4. 6. pl. 2. Bro. Done 8. H. 8. H. 4. 19 pl. f. 1. Sid. 
285 Smith v. Farnaby adjudged in Error. Carter 52. 2. Rol. Abr. 415. B. pl. 2. — 298. 
a. Jenk. 30. pl. 4. Lutwy. 1225, Per Powel, J. 6. Mod. 112. Off. 434, 235 T. 16. 
H. 7. 10. pl. 16. Fer Finewx. C. J. Fitz. Tail. 32. Bro. 16. Eſtates, 223. Dal. 93. Co. Litt. 20. 


b. 25, b. 10. Co. 50. b. 3. Bullt. 106. x. Rol. Rep. 321. 2. Sid. 117, Winch. 55. 4. Lev. 59. 
1. Finch. 23. 2. Finch. 34. Kitch. 306. Wing. Max. reg. 10g, pl. 11. * 
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donor preſently for the poſſibility there is that they may inter- 
w__ if the wife of the ee ca and the Huſband of the 
woman donee die, then they may well marry, and in the main 
time the inheritance, viz. the tail, ſhall be in abeyance. So 
here the remainder paſſed preſently out of the leflor upon the 
poſſibility to be afterwards performed, and was in Pes 
until the death of William. Upon the whole therefore I do not 
ſee 2 the remainder ſhould not be good, for it is 
not contrary to law, nor repugnant, and there is an eſtate 
precedent, and the thing was in eſe before, and it paſſed b 

the death of William, for which reaſon the remainder is good, 
an the pleading alſo. And therefore the plaintiff be 

555 | 


At which day here came as well the aforeſaid Matthias as the The 


Reſidue a 


aforeſaid Peter by their attornies aforeſaid, whereupon the plea the Record. 


of the aforeſaid Peter by him above pleaded being ſeen, and 
by the juſtices here more fully underſtood, it ſeems to the court 


of the King here that the fai 0 is good and ſufficient in la, 


to preclude the aforeſaid Matthias from having his action afore- 
ſaid „ ee, the ſaid Peter in form aforeſaid. Therefore it is 
conſi 


aforeſaid, but be in mercy for his falſe claim therein. And that 
the aforeſaid Peter go thereof without day, c. 


| Arber 


ered that the aforeſaid Matthias take nothing by his writ 1 ' 


- Eaſter Term. 4 Edw. 6. in Seueo. 


A report of a caſe argued in the Exchequer before b. Barons of 
14 F. e 5 Eafter Term in the fourth Year / the 
- Reign of King Edward the Sixth, between Riekard Platt, ad. 
miniſtratar of the —— of Henry Platt, plaintiff and William 

Lock and John 17855 Kirights, late ſperi t of London and 
Feepers of the gab of Ludgate, defendants, in a bill of Debt 


"brought by "the plaintiff againſt the defendants: And the re- 
455 entered in Hiary Term 4. Ed. 6. Rot. 4. | 


cor 
| HE caſe was thus. Richard Platt demanded by his bill 
mug A SE. 700 25, 5d. and counted that Henry Platt the inteſtate re- 
Ludgate in Exe. covered the faid ſum in Guildhall in London, by a plaint of debt 
eution for Debt brought upon an obligation againſt one 7ohn Goodlad, then be- 

| — — — ing a priſoner in 1 that it was awarded that the faid 
ark with. Goodlad ſhould remain in Ludgate in Execution for the ſaid 
Keeper, it is an ſum, who continued there as priſoner until the death of the in- 
Eſcape ; and teſtate, and afterwards, and aſter the adminiſtration committed 
ue pr to the plaintiff, until the ſecond day of April in the third year 
Creditor may Of the reign of the preſent king, at which day the defendants 
| recover 2gainſt being ſheriffs of London and keepers of the ſaid gaol permitted 
8 of the ſaid Goodlad to go at large into Seuthwark in the county of 

y Bill | I ne 4 . 

of Debt. Vide Surry the plaintiff not being ſatisfied, by which an action ac- 
Latch, x68: crued to him. And the defendants traverſed that they did not 
permit him to go at large, and upon this they were at iſſue. 
And it was given in evidence for the plaintiff to the jurors, 
that the ſaid Goodlad was in Southwark in manner and form as 
the plaintiff had declared. And on the other fide it was given 
in evidence for the defendants, that at the ſaid time of the eſ- 
cape ſuppoſed, one Thomas Fierman, a ſervant to Roger Holt 
keeper of the gaol of Ludgate, was attending upon the ſaid 
Goodlad by the command of the ſaid Roger 751 for which 
reaſon the defendants ſaid that Goodlad was not at large in man- 
ner and form, &c. And upon this evidence the plaintiff de- 
he Db murred in judgment. And it was faid for the defendants by 
Yor the Deten= their counſel, that a bill of debt does not lie againſt them, be- 
cauſe the ſtatute 1. R. 2. cap. 12. gives the —— againſt the 
warden of the Fleet, who is an officer of a certain place, and 
therefore ſuch action given againſt the officer of a peculiar 
place ſhall not be extended by equity to others, eſpecially where 
the ſtatute is penal. And further as to the eſcape it was ſaid, 
that inaſmuch as the officer of the ſheriffs was with the priſoner, 
although he was in another county, yet this is a reſtraint of his 
liberty, ſo that he was always in impriſonment. And the plain- 
tiff is concluded to ſay the contrary but that he was impriſoned 


and in cuſtody in Surry, for the bill of debt is brought * 
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the defendants for ſuffering him to. eſcape there, and he could 
not eſcape there if he was not impriſoned there; for as Atkins 


ſaid, the end of his impriſonment is the beginning of his über- 
ty, which liberty is the eſcape, ſo that the impriſonment and 
he eſcape are all at one inſtant, and therefore the party who 

has brought his bill. for the eſcape in Surry, and Gay has 


admitted him to be lawfully impriſoned and detained in Surry 
by the ſheriffs of London, has not proved that he eſcaped there, 
for if he was once impriſoned there he was + age impriſoned P. 36 5 
there, for the ſervant of the gaoler, who was the ſervant of the | 
ſheriff, was with him by Baſton always. And therefore 
the action does not lie, nor is it an eſcape. 3 | | 
On the contrary it was argued, that the action lies by the , e ter the 
common law, and if not, yet that it lies by the ſtatute: for the plaind, 
effect of every ſuit implies in itſelf three things, firſt, that the | 
truth of the matter be ſhewn to the judge, and this is the duty _ 
of the party to do; ſecondly that judgment be had to recover, 
and to have execution awarded, which belongs to the judge to 
ive; thirdly, that execution bedone by taking the body of the 
fendant, and detaining it in priſon, or otherwiſe, and this is 


the buſineſs of the officer ; and if any of theſe three things is | g Fx 


not obſerved, the order of the ſuit is confounded, and he is to- 80 were the” 
be corrected by whoſe default ſuch. confuſion is occaſioned, opinions for- 
And here, inaſmuch as the party has done his duty in ſhewin — 1 4 | 
the truth, and the judge his "uy in giving the judgment, d. 4. 11. 4 
awarding execution, and the officer has not done his duty in Per Bllliag. M. 
detaining the body in priſon, ĩt 1 reaſonable that the plaintiff 74 1 pl. 
and the judge, who have well diſcharged their duty, ſhould be we Eſcape, 
excuſed, and that the officer, who. has offended, ſhould be 45. B. N. C. 


| puniſhed by being made reſponſible to the plaintiff for the loſs $,4'% Dy, 67. 


he has ſuſtained. For where the defendant is once impriſoned 3 che 
upon execution, and eſcapes, the plaintiff ſhall never have re- Law in] 
medy againſt him again, nor ſhall the gaoler ever retake him, beld otherwiſe, 


becauſe he was once at large, and ſo diſcharged for that time. * 


b And if a perſonal ing is once in ſuſpence, or the perſon of a Lutwy. 2 268. 
man once diſcharged for a perſonal thing it is a diſcharge for 1. P. Wins. 
ever. © As if the debtee makes the, debtor and another, who 99* 3 


. al > = . „Stat. — 
ſurvives the debtor, his executors, yet the debt is extinct for 5 W. 3. ads | 


ever, cauſa qud fupra: Wherefore here inaſmuch as after the 27. 

eſcape the plaintiff ſhall not have another execution, ſo that he » p. 21. Ed. 4. 
is without remed _ againſt the defendant in the firſt ſuit, the 3. pl. 4. Kr 
common law, which is no other than common reaſon, pro- ler Dre, 
vides that the plaintiff ſhall have an action of debt Ne the — os gp 

| gaoler — rowol. 76. 
Cro. C. 373. Hob. 1c, 12. Mod. 293. 1. Finch. 300. Poſt 184. HH. 20. Ty gt - 


eng — Erccutors, 114, Salk. 300, Per Gould, J. Poſt 184. Wing. Max, reg. 46« pl. 1. 
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reatly defective in this point, which it is not. * And there 


Schr 2 av in 45. Ed. 3. it appears that one had recovered damages to 


dative and 
removeable, and the defendant was committed to the cuſtody 
of the Prior in execution for it, who let him eſca upon 
* Yet ſee that Which the plaintiff brought an action of debt for the 10l. againſt 
no action of the ſaid prior, who was dative and removeable, and againſt 
Debt. lay #1 abbot alſo who was his ſovereign, and becauſe the prior, who 
2 Eſcape, * was no more than one of the monks, was named with the abbot, 
but the Party where he could not be a debtor, the writ was abated, for it 
was driven to ought to have been brought only againſt the abbot ; by which 
38 "erg it ſeems that if the prior had been omitted in the writ, the writ 
Caſe. M.7. H. would have been maintainable enough ; and from hence it ap- 
G. 5. 6. F. 14. © that the action lay in ſuch caſe by the courſe of the com- 
as By. mon law, for this caſe was before the ſtatute of Rich. 2. And 
332. pl. <4 ſo it ſeems upon the matter that the action was maintainable, 
Inſt. 382.1 although there was no contract between them. f For upon a 
OP: 204+ Liberate delivered to the clerk of the hanaper, who has aſſets in 
8 7. his hands, an action of debt lies againſt him, as appears by 2. 


283. Cro. 
. , tween them, nor any pri- 


3 26. Bro. the value of 104, in court of Piepowders of a priory 
Moign. 2 


658. 1 8id: 397 H. 7. and yet there is no contract 


2. Sid. 103. vity in words; and ſo is it in many other like caſes, as well as 
Had. 36 7, in the caſe here; and therefore the ſtatute of Rich. 2. was 


. Bac. Abr. made in affirmance of the common law. But although the ac- 
4% 1, Show. tion ſhould not be maintainable by the common law, and al- 
122 2 Mod. though the ſtatute was not made in affirmance of the common 

. law, but was a new ordinance, yer the bill ſhall be maintain- 
H. 2. H. 3. able by equity of the ſtatute of Rich. 2. notwithſtanding the 
LL, I. Fits. ſtatute does not give the action by expreſs words againſt y 
13 48. other than the warden of the fleet, for although it is penal agai 
2. Finch. 16 1. the warden, yet it is beneficial to all others, and therefore ſhall 
Poſt 186. be extended by equity, for every ſtatute is penal to ſome body. 
«2. inſt, 487. But inaſmuch as the taking it by oquary ſhall be more beneficial 
2 Lev, 159. than prejudicial to the greater number of men, this is the rea- 
T. Jones, 62. ſon why it may be extended by equity by the rules of law. 


14 rand 5. 8 And therefore the ſtatute de circumſpetJe agatis which ſays, 
1297. Strange, i yourſelves circumſpettly in all matters concerning the biſhop of 
256. Buub. 13, Norwich and his 


ET is nevertheleſs extended to all other 
4 Biſho 
Stat. 9. Ed, 


And fo the ſtatute which faith, that the executor 
. N who firſt comes by diſtreſs ſhall anſwer, is extended by equity 


.3- H. 6. to adminiſtrators, From whence we may ſee, that a ſtatute, 
14. pl. 18. Per which 
Cur, Fitz. Reſ- 

pound. 44. Bro. 1. 3. Brownl. 302. 303. Moor. 44. 45, Per Cur, Poſt 178. 467. 


% 
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- hich ſpeaks of a perſon or officer of a particular | - ſhall? Bro. Eſcape, 
e q ſo this ſtatute here, 4 | 


de extended by _ to others. i An 

which gives an action of debt againſt the warden of the fleet, Lev. 159, 2. 

hall be extended to other gaolers and officers. & And in g.'Brownl, 304. 

. 6. an action of debt was brought againſt the mayor of the Tr 5 

aple for letting one in execution eſcape, and there by award hy . 

e was put to anſwer to the writ; and in excuſe of himſelf he 62. Bund 13. 

aid that the party was taken and in cuſtody by force of a plaint, Wing. — % 

abſque hoc that he was impriſoned by way of execution; by — oh | 

hich it appears that an action of debt upon an eſcape lay 33. vin. Abr. 1 

againſt another officer than the warden of the fleet by equity of 2 Statutes E. 5 

the ſtatute, if any will ſay that it lay not by the common law. l. 95. 1 

And the ſame ſtatute of Rich. 2. is taken by equity in another « T, 9. H. 6. 
; 
| 
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— 
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point, vix. where it ordains, that the warden of the fleet ſhall 19. b. Fitz. 
not ſuffer any one who is in execution to go out of the priſon _ 7 
by mainprize, bail, or baſton, it is taken by equity of this ſta- 2. T. — 
tute, that if any other gaoler lets ſuch an one, who is in exe- 62. 
cution, go out of the priſon by mainprize, bail, or baſton, that Ab LY 
this ſhall be an eſcape. But notwith ing that this extends to = * 342 
all other gaolers as fully as if it had been expreſsly mentioned, gee Dy. 66, 67. 
| yet the ſheriff of London uſe tolet ſuch go at large by baſton 
in any place within their jurisdiction, and this ſhall not be ad- 8: Co. 336. 
judged an eſcape in them, as it ſhall be in the warden of the Ci C. 349. 
feet, and the reaſon of this is not becauſe the ſtatute or the Palm. 342. 
equity of it does not extend to them, but becauſe they claim a | 
preſcription in this point, and all their cuſtoms and preſcriptions | 
are m confirmed by ſtatutes, for which reaſon they may pre- | 
ſcribe againſt the equity and words of ſtatutes that are contra- | 
2 their cuſtoms and preſcriptions ; as againſt the ſtatute of | 
iba + cedua, and ſo they may preſcribe to hold a leet at [437 ) 
other times than the ſtatute appoints, and the like; and ſo they | 
may preſcribe to let thoſe who are in execution go at jarge 
within their liberty by baſton; but others ſhall be bound by 
the equity of the ſaid ſtatute. And then inaſmuch as this ſta- 
tute, which ſpeaks only of the warden of the fleet, ſhall be ex- | 
tended by equity to other officers in point of eſcape, ſo ſhall it 
be extended in point of action to charge other officers, and | 
therefore the action ſhall be maintainable * the ſheriffs of ; 
London. And ſome argued that the action ſhould be maintain- | | | 
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—— 
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able againſt them by the ſtatute of Veſtminſter 2. cap. 11. 
which gives an action of debt againſt the gaoler, who lets one 
at large that was committed to priſon by auditors for the ar- 
rears of account; but it was ſaid, that whether it be maintain- 
able by the common law, or by the one ſtatute or the other, 
certain it is that the action lies; and here the action is confeſſed 4 

to 


Bu —=S an ==. .»* 
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. - ts for they 
be maintainable, and is admitted by the defendants, f | 
2 .. judgment upon the evidence, as pun ek va 8 
_ 11 peer baun gemurr whereby it is not to be now diſputed w r or 
a, Hetl. 3 eſcape or no 3 W 5 8 + Sas argued by thecoun- ' 
2 Vent. 19. no the bill lies. And as to the bar 1 
Jaugk. 243- for the plaintiff, and by all the barons of t. ee 
Wg. Maz. ſel or the pla and that he was out of cuſtody by coming i 
reg — this is 15 « og may be lawfully impriſoned or in cuſtody * 
reg. . © TY be Ju! f 
A. e if a woman is warden of the fleet, and one 
. 2. out 2a keeper. a For if a w 15 Ts 


ies her, it is the wo 5 
Bac. Abr. 239. impriſoned in the fleet marries her, it is an eſcape in man, 


4 |; . the law adjudged the priſoner 
— A. pl. (as Ch ang, Ce 2 be tal eee but under 
„ 1 ae TR be under the cuſtody of * oy a 
a Keeper, and i judge him to 
8 bets ; ph. 9 WOBBr Rn Ee NY pp wag . e who hath 4 
res. 54. pl. ab. large d Sg (h ; . i then impriſoned. 
; . 26. lage: f ir bein Pp 
reg · $4- p office in fee, dic N 4b to bim being 55 priſon, the law 
ing. fl. gt. theſe, n e out of priſon, although he has fetters 
reg · 19. Pl. 5. ill achudge him 27 cannot be his own priſoner; ſo that no 
23 Co. 44. b. upon him, r! N detained in priſon without a 2 or 
| ne hen the priſoner came into Surry, he 
2 — keeper. But Pry _ as a priſoner for the firſt duty, for he 
Bro. Freſh Suit had no gaoler ny wo ' baſton in the county of Surry could 
3.5 H.H. P. that waited, upon — oy ſheriff of London, who is an officer 
C. 55 5 = not be called a e the power of a ſheriff does not ex- 
— P. C. g, of another county, ty, and he ſhall only be adjudged a ſheriff 
93. 2. Hawk. tend beyond his rh county, and not elſewhere. © And 
P. C. 118. and officer Wirnin Ed. 4. that if a juſtice of peace in 
nav 12 V. therefors-it,is held in 13 3 county for a felony done 
== juſt. one county * n he is juſtice, and takes him in the other 
172. b. Vin. in the county W ei ner in the county where he takes him, 
Abr. tit 1 county, he is his priſo riſon him, and he cannot carry him 
_— . " and there he ought - 4 he committed the felony, for he is 
E 364, ee ee e the purſuit in ſuch caſe is not mate- 
Rex. v. * not his priſoner 9 — no more to do in the county where 
ee e enen yen 
1 er he too im pw no authority in an 
982 and that a juſtice of peace in Wi 8 975 ſhould — power in 
afterwards eſ- county; no more has a wake be two ſeveral ſheriffs in one 
capes iuto another county, then there * are divers authorities, 
the Og od is Came county, whereas in this realm N of es 
Cs eres, and none may exceed his limits and bounds. 


- 5 or 
then he may be if the marſhal holds plea of a thing done out of the verge, 5 ol 


brought to a 


ithi it ſhall 
in proper the admiral of a thing done within the body of a county, * 
Gaol in prope an 
County, for in ' i 8 
a | . the Books ſupra. . 

vuppe 10 My gt lways in Cuſtody upon the firſt * _ T. 0, H. L. 6. b. Per Friſe 
Law c ; Co $2. Wing, Max. reg. 19. pl. 53 - $91 392. Lit. K. 164. 
3 * 9 Prohibition 17. 13. Co. 52. Hob. 11. 79. Moor 124. 2 

EY. 514. Violet v. Blague. 1. Finch. 387. 
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be. void, for. their authority extends to a certain place, and 

within a certain precinct, and not elſewhete, and if he who 

takes ſanctuary goes out, any one may take him, for he is not 

priviledged out of it, ſo that the precinct of the liberty may 

never be exceeded. And here the ſheriff has nothing to do in 

any place but in London, and therefore when. the priſoner went 

out of the liberty of London, at that inſtant he was at large. And 

true it is that the end of the impriſonment is the beginning of 

the eſcape, but yet it does not follow that he was in cuſtody in 

Surry, as hath been ſaid, for the laſt inſtant of time when he 

was in the liberty of London was the end of his impriſonment, 

and the firſt inſtant of time when he came into Surry was the 

beginning of the eſcape, ſo that it is true that the end of his 
impriſonment was the beginning of the eſcape, and yet he was 

not impriſoned in Surry. And if the ſheriff lets one go at 

large in London, and he goes into divers other counties, 

the party may have an action of debt againſt the Sheriff in every, g p. w 
county where he who is let at large ſhall go; for the words are Jones 145. 1, 
true that he ſuffered the priſoner to go at large in every h county Freem, aso. 
he came into. i And in 30 H. 6. a man brought an action of 7 g. Hardy 
debt againſt the gaoler of the Cingus Ports for letting one who _— 8 my 
was condemned in debt and committed to his cuſtody within 

the Cinque Ports go at large into London, and the writ was T. 30. H. 6. 
adjudged good, the plaintiff recovered ; for the words are © _ Debt 
true, that he ſuffered him to go at large in all the counties; and the Ciaque) — 
ſame exception was taken there as is here, for there it was ſaid 26. Lien, $2. 
that he could not be impriſoned for the debt out of the Cingue Eſcape 44+ 
Ports, and then the gaoler could not let him go out of priſon at 

Lindon, becauſe he was not impriſoned in London ; but it was 

there anſwered that the words are, quod permiſit ipſum ire ad 

largumin London, and this was true, for he let him go at large in 

all the counties and places where he was at large ; and there- 

fore it was ad} _— ut fora: The fame reaſon holds place in 

our principal caſe, K But if the ſheriff had brought the pri- 

ſoner here by force of the King's writ or command, or had ſent * But ſee Dyer 
him here by Baſton, although he had come through divers other — + 
counties, yet he ſhould be ſuppoſed to be in the cuſtody of te 

hrſt ſheriff continually, becauſe the ſheriff had authority from 

the King to do it, by reaſon of which authority he ſhall be ad- 

Judged the priſoner of the ſame ſheriff in every county; and 

by this means there may be two ſheriffs in one county, vis; | 

one to a ſpecial intent, and the other to all general intents 

ad purpoſes. But here it is entirely his own folly, voluntaril 

to ſuffer him to go into another county. But if he had 

caped, and the ſheriff having the view had made freſh ſuit aſter 
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1 H. 16. Ed. 4. him, and had taken him in Surry, there perhaps he ſhould have 
10. b. ger Cur, been his priſoner in Surry, and he might have juſtified the 
Bro, Diſtreſs. taking of him there, notwithſtanding he is not ſheriff there. 
[+ 38] As if one comes to diſtrain for rent ſervice, and the tenant © 
perceiving it + drives the cattle out of the land, the lord may 
8 15 Ed. purſue them within the view, and take them in whoſoever 
Ta, land wy are, and yet now they are out of his authority, but 
Treſpaſs 296. the purſuit and the poſſeſſion afterwards ſhall be adjudged as a 
M. 33. H. 6. continual poſſeſſion when it is for rent ſervice : But otherwiſe 
Loy uf "gr" it is for damage feaſant; and ſo is the diverſity, as it is held in 
44. Ed. 3.20. 16. Ed. 4. But in our caſe there was no ſuch involuntary | 
pl. 18. Bro, eſcape, but a voluntary folly, by reaſon whereof he was out of 
A Hp M. cuſtody when he came into Surry, and when the ſervant by 
pl. vn. Bra. baſton waited upon him, this was an impriſonment, for every 
ibid. 100. M. reſtraint of liberty is an impriſonment, and the party might 
21. H. 7.45. have had an action of falſe impriſonment againſt him for it; for 
E 2 * he was not in his cuſtody as ſervant of the ſheriff of London, 
per Priſet, Bro. nor was lawfully detained, but wrongfully impriſoned there, 
Avowry. 13. for which reaſon he might have had a writ of falſe impriſonment 
_ 1. Rol. well enough; and therefore he ſhall be adjudged to be let at 


pl. 1. chr large, and ſo the plaintiff ought to recover. And afterwards it 
161, 4. 268. b. was awarded that the plaintiff ſhould recover. And the judg- 


9 og 8 yes ment was as follows : 
if before the Stat. 8. Ann. cap. 15. the Tenant before the Lord had view of em had chaſed 


them away, or if the Tenant for other lawful Reaſon, even aſ. er the view, had chaſed them 
away, or if after view the Cattle went out of themſelves, the Lord could not diſtrain them. 
See 2, Bac, Abr. 110, Vin. Abr. tit, Diſtreſs. N. 5 


Whereupon all and ſingular the premiſſes being ſeen and 
The jus , read by the barons aforeſaid, and fully underſtood, it is conſi- 
dered by the ſame barons that the aforeſaid Richard Platt reco- 
ver againſt the aforeſaid William Locke and John Ayliff his debt 
aforeſaid of 94/. 25. 5d. aforeſaid, and his damages aforeſaid, 2s 
well by reaſon of the unjuſt detaining of the debt aforeſaid as 
for his coſts, charges, and expences laid out in this behalf about 
his ſuit aforeſaid, taxed by the ſame barons at 100s. which (aid 
ſums amount in the whole to the ſum of 99/. 25. 54. And that 
the aforeſaid William Lock and John Ayliſf be in mercy of the 

Nets Bene by lord the King, &c. | 
the Reperter. It ſeems to ſome, hard that this bill of debt ſhould be maintain- 
„nn able againſt the ſberiff, for in 42. * Aſs. pl. 11. a bill of debt was 
Bro. 24. Brief Brought againſ! the warden of the fleet for the ſum wherein one 
370. Eſcape whom the warden had let at large was condemned, and there it 
30. 42. was declared to be the opinion of the whole court, that the bull 
was not maintainable, (and therefore the plaintiff was wited) 
for the ſuit was given by the flatute of Weſtminſter 2. ae. 


the bill 
uited) 
writ 
ani 


Platt verſus the Sheriffs of London. in Scacc. 


and not hy bill, and then if the ſuit had been maintainabli by the 
common law againſt the warden, the bill would have been main- 
tained there; but by the ſaid opinion it is proved, that it was not 
maintainable by the common law. And if the fuit here ſbouid be ta- 
ken againſt the ſheriffs by the ſaid flatute of Weſtminſter 2. then 
the bill would not be maintainable here no more than it was there 
againſt the warden of the fleet, but he fhould be put to a writ ; and 
the oy ry of Rich. gives the ſuit againſt the warden by writ of 
debt, for the words of the * are, „The plaintiffs ſhall have 
their recovery againſt the ſame wardens by writ of debt,“ 
ſo that this flatute ſpeaks only of a writ of debt. And then inaſ- 
much as the flatute of Weſtminſter 2. which ſpeaks of a'writ 
of Debt, ſhall nat be extended by equity to a bill of debt, ſo by 
their opinions ſhall not this flatute of Rich. And therefore if 
the opinion in 42. Aſs. be $006, this bill ſhall not be maintainable 

by either flatute, nor by the common law. Quære, for this ex- 
ception was not taken to it, and it is a good and ſure way to give 


credit to the lateſt judgment + 
that altho' the ſtatute of ef. 2. and the Stat. of 1. R. 2. ſpeak 
lies alſo by the Equity of the ſame ſtatutes, albeit it has been bofden to the covtr 


the Book of 42. Aſi. 11) but ſince it has been 
tainable upon the ſaid Acts. And 8. P. Ac 
Godb 389. 390. 8 


A report. 


+ See 2. Inſt. 
238582. it is ſaid 
Breve, yet a Bill of Debe 


often adjudged thac a Bill of Debt is 5 — 
cord, Hardr. 32. per Harurgſi, arguendo, See 
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< # id * | 


A report of a og argued in the Common Bench _ all the 
Juſtices of the ſame Bench, in Michaelmas Term, in the 
fourth year of the reign. of King Edward the Sixth, between 
Thomas Wimbiſh and Elizabeth his wife plaintiffs, and 
Elizabeth Tailbois defendant, in a writ of treſpaſs brought . 
by the ſaid plaintiffs againſt the defendant. And the record 
was as follows : . l 


Tris, Tera. 1. Z= Tailhois late of Galthough in the county aforeſaid 
3 widow was attached to anſwer Thomas Wimbiſh Eſquire 
ration, and Elizabeth his wife of a plea, wherefore with force and arms 
the cloſe of them the ſaid Thomas and Elizabeth ſne broke, and 
their graſs to the value of 40/. there lately growing with certain 
cattle eat up, tread down, and deſtroyed, and other wrongs to 
them did, = the greatdama _— — 1 ee ä 

Hy and againſt the peace of the Lor e eight late Kin 
L ber the of Enclend, | Cade of the lord the Kine: now, 1 and * 
ledged to be the peace of the King now, &c. And whereupon the ſame 
e the © Thomas and Elizabeth by Roland Durant their attorney com- 
Kings, when Plain, that the aforeſaid Elizabeth Tailbois widow the third 
he counts of day of Auguf? in the thirty-ſixth year of the reign of the ſaid 
part done ina Lord Henry the Eighth late King of England, Father of the 
— Lord the King now, with force and arms the cloſe of them the 
in the preſent ſaid Thomas and Elizabeth at Golthough broke, and their graſs 
King's time. to the value, &c. there lately growing, with certain cattle, viz. 
_ x horſes, oxen, cows, hogs, and ſheep, eat up, tread down, 
R. 259. Cad. and deſtroyed, the treſpaſs aforeſaid, as to the eating up, tread- 
dington v. ing down, and deſtroying the graſs aforeſaid, from the afore- 
e! 1 ſaid third day of Auguſt, in the thirty-ſixth year aforeſaid, 
In Finch, until the day of obtaining the writ original of them the ſaid 
397. Thomas and” Elizabeth, viz. the fourth day of April in the fiel 
year of the reign of the Lord the King now, at divers days and 
times continuing. And other wrongs, &c, to the great da- 
mage, c. and againſt the peace, c. Wherefore they ſay 
that they are injured, and have damage to the value of 100 

marks. And therefore they bring ſuit, &c, 

And the aforeſaid Elizabeth Tailbois by Fohn Poley her at- 
— torney comes and defends the force and injury when, &c And 
| as to the coming with force and arms, ſays that ſhe is not guilty 
thereof. And of this ſhe puts herſelf upon the country ; and 
the aforeſaid Thomas Wimbiſh and Elizabeth his wife do the 
like. And as to the reſidue of the treſpaſs aforeſaid above ſup- 


" poſed to be done, the fame Elizabeth Tailbois ſays, that the 
* 8 mY aforeſaid 
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aforefaid Thomas. and Elisabeth his wife their action afoxeſair 

againſt her ought not to have, becauſe ſhe ſays, that the. clote 

| aforefaid; and alſo the places in which the treſpaſs aforeſaid is 
= ſuppoſed. to be done are, and at the aforeſaid time of the Treſ- 
Sf paſs aforeſaid above ſuppoſed to be done were, 40 acres of 
I meadow, and 206acres of paſture, with the appurtenances in 
i Golthough aforeſaid, which ſaid 40 acres of meadowg. t and 206 
4 acres of paſture are, and at the aforeſaid time of the treſpaſs 
aforeſaid above ſuppoſed to be done, and alſo from time 

_ whereof the memory of man is not to the contrary! were, 
RY parcel of the manor of Golthough with the appurtenances in 
the county afore ſaid. Of which ſaid manor with the ap- 


* purtenances whereof, c. long before the, aforeſaid time 
* | when, Cc. one George Tailbois knight, grandfather of the 
1 aforeſaid Elizabeth, the wife of the aforeſaid Thamar M imbiſb, 
| whoſe heir the ſame Elizabeth is, was ſeized in his demeſn as 
—_— of fee. And the ſame George being ſo ſeized of the manor 


aforcſaid with the appurtenances whereof, c. by the name of 
George Tailboit knight lord of Kince, by his certain deed in- 
dented fealed with the ſeal of the aforeſaid George, and inxolled 


5 of record in the Caurt of Chancery of the ſaid late King, 
77 (which the aforeſaid Elixabeth Tailbois here brings into court, 
110 the date whereof is the eighteenth day of January in che. faurth 
* year of the reign of the ſaid late lord the King) at Galthough 
8 aforeſaid, gave, granted, and by his ſame. deed confirmed. to 
* one Richard by the grace of God then biſhop of Manc haſlor, 
15 William by the ſame grace then biſhop of ; Lincoln, Tamas 
N Molſey then dean of Lincoln, William Tirwhit, Robert Dimeet, 
* Robert Conftable knights, John - Gon/table then archdeacon of 
. Huntingdon, Eduard Derby then archdeacon of Stowe,; Thomas 
oy Burgh junior, Robert Tirwhit, Numan Markenfield Eſquires, 
id Henry Gaſcoign and John Ridley clerks, the aforclaid manor ot 
75 Golthough with the appurtenances, - amongſt - other things, 
* whereof c. to have and to hold the ſame manor with the ap- 
= purtenancas whereof, c. amongſt gther things, to the afarc- 
ſay faid Richard biſhop of Vincheſter, William biſhop of Lincahn,, 
5 Thomas Molſey, William Tirwhit, Robert Dimock, Robert Con- 
able, and John Gonflable, Edward Derby, Thomas Burgh, 
PL Nobert Tirwhit, Numan Mar benſeld, Henry Gaſcoigns and 
and John Ridley their heirs and aſſigns to the -yſe-, of che 
ilty - aforeſaid George Tailbois and | the- aforeſaid Elizabeth Tailbpis 
. then his wife, and the heirs of their bodies between them law- 
the fully begotten, and for default of ſuch iſſue of the hodies of the 
ſup- ſame George and Elizabeth lawfully begotten, then to the (uſe 
x if | andbehoof of the aforeſaid George Tailbois, and the heirs of the 


ſaid | body 
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body of the ſame George lawfully begotten: And for default of 


ſuch ifſue of the body of the fame George, to the uſe and behoof 


of the right heirs of the aforeſaid George for ever. By virtue of 
which Feoffment, they the ſame biſhop of incheſter, biſh op 


of Lincoln, Thomas Wolſey, Wilkam, Robert Dimock, Robert 
Conſtable, Fohn Conſtable, Edward, Thomas Burgh, Robert 
Tirwhit, Numan, Henry, and John Ridley were ſeized of the 
aforeſaid manor with the appurtenances whereof, c. in their 
demeſn as of Fee, to the uſe and behoof aforeſaid. And the 


- fame biſhop of Mincheſter, biſhop'of Lincoln, Thomas Wall, 
» 


William, Robert Dimock, Robert Conftable, Pe Con/tab 
Edward, Thomas Burgh, Robert Tirwhit, Numan, Henry, 
and John Ridley being ſo ſeized of the manor aforeſaid with the 
9888 whereof, Cc. to the ſame uſes, the aforeſaid 
op of or biſhop of Lincoln, Thomas Wolſey, Wil- 
liam Tirwhit, Robert Dimock, Robert Conflable, John Cunſta- 
ble, Edward 8 and John Ridley died. And the aforeſaid 
Thomas Burgh, Robert Tirwhit, Numan Markenfield, and 
Henry Gaſcoign ſurvived them, and held themſelves in the ſame 
manor with the appurtenances whereof, &c. and were ſeized 
thereof in their Demeſn as of fee to the ſame Uſes by right of 
ſurvivorſhip, &c. at and until the faurth day of February in the 
twenty-ſeventh year of the reign of the ſaid late lord the King; 
on which day, by ſtatute, 2 the aforeſaid George Tailbois 
and Elizabeth his wife were ſeized of the fame manor 
with the appurtenances whereof, &c. in their Demeſn as of fee 
tail, to wit, to them and to the heirs of their bodies between 
them lawfully begotten ; and the ſaid George and Elizabeth be- 
ing ſo ſeized thereof, the ſame George afterwards and before the 
aforeſaid time when, &c. at Golthough aforeſaid of ſuch eſtate of 


and in the manor aforeſaid with the appurtenances whereof, &c. 
died ſeized. And the aforeſaid Elizabeth Tailbois ſurvived the 


faid Geooge, and held herſelf in the ſame manor with the appur- 
tenances whereof &c. and was thereof ſole ſeized in her demeſn 
as of fee tail in manner and form aforeſaid by right of ſurvivor- 
ſhip, &c. And the aforeſaid Thomas Wimbiſh and Elizabeth his 
wife claiming the manor aforeſaid with the appurtenances 
whereof, &c. by colour of a certain deed of demiſe thereof made 
to them for term of their lives 0 the aforeſaid George long be- 
fore the aforeſaid feoffment by the ſame George to the aforeſaid 
biſhop of M incheſter, biſhop of Lincoln, Thomas Moſſey, William, 
Robert Dimock, Robert Cunſtable, John Conftable, Edward, 
Thomas Burgh, Robert Tirwhit, Numan, Henry, and John 
Ridley, of the manor aforeſaid with the appurtenances where- 


of, Cc. in form aforeſaid made, where nothing of the ſaid 
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manor aforeſaid with the appurtenances whereof, Ac. ever paſſed 
by that deed into the poſſeſſion of the ſaid Thmat M imbiſb and 
Elizabeth his wife, entered into the manor aforeſaid with the ap- 
purtenances whereof, d before the aforeſaid time when, c. 
upon which poſſeſſion thereof of the ſaid. T homas M imbiſh and Eli- 
zabeth his wife, the ſame Elinabeth Tailbois afterwards, to wit, 
the ſame time when, &c, into the manor aforeſaid with the ap- 
purtenances whereof, &c, re-entered, and the cloſe aforeſaid 
broke, and the "graſs aforeſaid in the aforeſaid 40 aeres of mea - 
dow, and 206 acres of paſture then growing, with the cattle 
aforeſaid eat up, tread down, and deſtroyed, as it was lawful for 
her to do. And this ſhe is ready to verify, wherefore ſhe 
judgment if the aforeſaid: Thomas: imbiſd und Eliza- 


Pra . * * * 
beth 1 his wife their action aforeſaid! againſt her -ought/to have 


C. N TER SSR - th +» 40 ave 4 ; 
And the aforeſaid Thomas Minibiſb and Elizabeth his wife ſay, Replication. 


that for any thing before alledged, they ought not to be pre- 

cluded _ — their action aforeſaid, becauſe they ſay that 
| well and true it is, that the aforeſaid, George Tailbois grandfa- 
: ther of the aforeſaid Elizabeth now wiſe of the ſaid Thomas 
IVinbih was ſeized of the manor aforeſaid with the appurte- 
nances whereof, &c. in his demeſa as of fee. And being fo 
ſeized thereof, he the aforeſaid 18th day of January, in the 
fourth year of the reign of the ſaid late lord the king id id, 
at Golthough aforeſaid, by | his. deed indented aforefaid gave, 
granted and confirmed to the aforeſaid Richard biſhop of 2 - 
cheſter, William biſhop of Lincoln, Thomas Walſey,. William 
Tirwhit, Nobert Dimack, Rabert . John \'Gonflable, 
Edward Derby, Thomas Burgh, Robert Tirtubit, Numan 
+ Markenfield, Henry, and Jahn Ridley the aforefaid manor of 
Golthough with the appurtenances whereof, &c. amongſt other 
things, to have and to hold the ſaid manor with the appurte- 
nances whereof, Cc. to the aforeſaid Richard biſhop of Win- 
cheſter, William biſhop of Lincoln, | Thomas Maſſey, . William 
wrwhit, Robert Dimock, Nobert Cunſtable, Fohn * 
Edward Derby, Thomas Burgh, Rabert Tirwhit, Numan, 
Henry, and Fohn Ridley, their heirs and aſſigns to the uſe of 
7 the aforeſaid George Taillois and the aforeſaid Elizabeth then 
f wife of the ſame Genre, and the heirs of their bodies between 
them lawfully. begotten, and for default of ſuch; iſſue of the 
bodies .of the ſame George and Ä both lawfully begotten, 
ten to the uſe and-behoof of the aforeſaid George Tailbors and 
the heirs of the body ofthe ſame George lawfully begotten, and 
for default of ſuch iſſue of tha body of the ſame George; to the 
uſe and behoof of the-right_heirs. of the aforeſaid George for 
Part 1, "A ever, 


R 


* 8 5 
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ever, By virtue of which feoffment, the ſume biſhop of Min- 

© chefter, biſhop of I incoln, Thoma Wal, William, Robert 
Drmock,' Robert Cunſtable, Jobn _—_ le, Edward, Thomas 

Burgh, Robert Tirwhit, Numan; Henry, and Fohn Ridley 

were ſeized in the aforefaid manor with the appurtenances 
whereof, c. in their demeſn as of fee to the uſe and behoof of 

the ſaid: Georg#and Elizabeth his wife, and the heirs of their 

bodies between them lawfully begotten, and for default of ſuch 

iſſue of the bodies of the ame George and Elizabeth lawfully 
begotten, then to the uſe and behoof of the aforeſaid George 
Thor, and the heirs of the body of the fame George lawfully 
begotten, and for default of ſuch iſſue of the body of fame 

Ecorga tothe uſe of the right heirs of the aforeſaid George for 

ever: And the aforefaid biſhop of Winchefter, biſhop of Lin- 

coln, Thomas Walſey, William, Robert Dimock, Robert Confta- 
ble, John Conſtable, Edwards Thomas Burgh, Robert Tir- 
| whit, Numan, Henry, and. Jahn Ridley, being fo ſeized of 
the manor aforeſaid with the appurtenances, whereof, &c. to 

the ſame . uſes; the aforeſaid Richard biſhop of Wincheſter; 

Hilliam biſhop of Lincoln, Thomas Malſey, William Tirwhit, 

Robart Dimoct, Robert Conſtable, Fohn Cunſtable, Eduard 

Derby; and John Ridley died; ' And the atorefaid Thema, 

Burgh,, Robert Tirwhit; Numan Markenfield, and Henry 

Gals gn furvived them, and held themſelves in the ſame manor 

With the appurtenances whereof, c. and were thereof ſerzed 

in their demeſn as of fee to the fame uſes by right of ſurvivor- 
ſhip, Ce. at and until the aforeſaid fourth day of Februeaty in 
the twenty-ſeventh year of the faid late lord the King aboveſaid, 
a don which day the aforeſaĩd George Tailbois ind Elxabeth then 
N dis wife were ſeized of the fame manor with the appurtenances 
wheteoff c. in their demeſn as of fee tail to them and the 
| heirs, bf their bodies between” them Ia begotten, as i5 

_ aforeſaid. And thefaid George and Elizabeth his wife being 

ſo ſeized thereof; the fame George. afterwards, and before the 

aforefaid time when, &c. at Golthough aſoreſaid of ſuch his eſtate 

of and in the aforeſaid manor with the appurtenances whereof, 

Sc. died ſeized, and the aforeſaid Elizabeth Tailbsis now. defen- 

dant ſurvived. the faid George, and held herſelf in- the fame 

manor With the enances whereof, Cc. and ws thereof 

fole ſeized in her demeſn as of fee tail e 

of ſurvivorſhip, And the aforeſaid Elizabeth Taillois being ſo 

ſeined of the manor aforeſaid with the appurtenances Where- 

of, Cc. one | William Tailhois clerk the fifth day of 

in the 1 the reign of the ſaid late lord the 

King, ſued forth of the Court of Chancery of the faid late oy 
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the King, (the ſame Chancery then being at fiminſter in 
the county of Middleſex) a certain writ original of the ſaid late 
lord the King in form of a gift in Deſcender againſt the ſame 
Elizabeth Tailbois now defendant, by the name of Elizabeth 
Tailbois widow, concerning the aforeſaid manor of Golthough 
with the appurtenances whereof, Cc. directed to the then 
ſheriff of Lincoln, by which ſaid writ the ſame late lord the 
king commanded the ſame then ſheriff of Lincoln to command 
the ſame Elizabeth Tailbois, that juſtly and without delay 
ſhe ſhould render to the aforeſaid William I ailbois the 
aforeſaid manor with the appurtenances, which John 
Tailbois of Stalingburgh, ahn Fulmerley, John Turney, 
Henry Morley, and Laurence Moine gave to Walter Tail- 
bois Lbavire, and Alice his wife, and to the heirs males of 
the ſaid alter of the body of Alice begotten, and which after 
the death of the aforeſaid [Falter and Alice, and William fon 
and heir of the ſame Walter and Alice, and Rabert fon and heir 
of the ſame William, and George fon and heir of the ſame 
Robert, and Gilbert ſon and heir of the ſame George the fon of 
Robert, and George ſon and heir of the ſame Gilbert, and 
Robert brother and heir of the ſame George the fon of Gilbert, 
ought to deſcend, according to the form of the gift aforeſaid, 
to the aforeſaid MWilliam brother of the aforeſaid Gz/bert the fon 
of George the ſon of Robert, and couſin and heir male of the 
ſaid Robert brother of the ſaid George the ſon bf Giiberi, as he 
ſaid: And unleſs ſhe ſhould do this, and the aforeſaid William 
Tailbs/s ſhould make him the then ſheriff ſecure of proſecuting 
his claim, that the ſame then ſheriff ſhould ſummon dy good 
Summoners the aforeſaid Elizabeth, that ſhe might be before 
the juſtices of the ſaid late lord the King at JY+/hminfler from 
the day of St. Michael in fifteen days then next coming, to 
ſhew wherefore ſhe did not do it. And that he ſhould have 
then there the ſummoners and that writ, At which ſaid ow 
days of It. Michael, before John Baldwin knight and his 
companions then juſtices of the ſaid late King. of the Bench at 
— Veftminſter aforeſaid, came as well the aforeſaid William T ail- 
bois by George Pullen his attorney, as the aforeſaid Rlizabeth 
Taillait by Edward Bohun her attoruey, and Robert Tirwhit 
Eſquire then ſheriff of the county aforeſaid returned the Writ 
fforefaid to him in Form aforeſaid directed in every thi 

erved and executed, to wit, that the aforeſaid Hilliem Tailbois 
tad found to the ſame then ſheriff pledges of proſecuting that 
writ, to wit, Fohn Dee and Richata.'Rez And that the afore- 
ad Eli Tuaillois was ſumroned by Richard Fen and 
Herry Den. Whereupon the aforeſaid Hlham Tailluis clerk 
ag againſt the W Elizabeth Taiſluis late wiſe — 

2 


[$41 


the fon of Gilbert; ought to deſcend, according to the form of 
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the aforeſaid George the grandfather, upon the writ aforeſaid r 

by the aforeſaid George Pullen his attorney, demanded againſt f 
the ſame Elizabeth the aforefaid manor of Golthough with the | 

appurtenances, which John Tailbois of Stalingburgb, Jobn ; 

ulmerley, John Turney, Henry Morley, and Laurence Moigne t 

th 


gave to Valter Tailbois Eſquire and Alice his wife, and to 
the heirs males of the ſaid Walter of the body of the ſaid Alice ſu 


1 aud which after the death of the aforeſaid Walter W 
and Alice, and William fon and heir of the fame + Walter and Ju 


Alice, and Robert ſon and heir of the fame William, and George 
fon and heir of the ſame Robert, and Gilbert ſon and heir of the | 
ſame George the ſon of Robert, and George fon and heir of the 
fame Gilbert, and Robert brother and heir of the fame George 


the gift aforeſaid, to the aforeſaid William brother of the afore- 
faid Gilbert the fon of George the fon of Robert, and couſin 
and heir male of the ſaid Robert the brother of the faid 
George the ſon of Gilbert, Cc. And whereupon he faid, 
that the aforeſaid John Tailbois, Fohn Fulmerley, John 
Turney, Henry and Laurence gave the manor aforeſaid 
with the appurtenances to the aforeſaid Malter and Alice, 
and to the heirs males of the ſaid Malter of the body of the 
faid Alice begotten in form aforefaid; by which gift they the 
fame Walter and Alice were thereof ſeized in their demeſn 3s 
of fee and right, by form, &c:-in time of peace, in the time 
of the tord Henry hes King of England the ſixth from the con- 
yay taking thereof explees to the value; &c: And from the 

id Walter and Alice the right defcended by form, c. to one 
William as fon and heir, c. And from that William the 
right deſcended by form, &c. to one Robert as fon and heir; 
Sc. And from that Robert the right deſcended by form; &. 
to one George as ſon and heir, &c; And from that George the 
right deſcended by form; c, to one Gilbert as fon and heir, 
&c., And from that Gilbert the right deſcended by form, &. 
to one George as ſon and heir, &c: And from that George the 
ſon of Gilbert, becauſe he died without heir male of his body 
begotten; the right deſcended by form, &c; to one Robert 3 
brother and heir, &e. And from that Robert the brother of 
George the ſon of Gilbert, becauſe he died without heir male uſ 
his body begotten, the right deſcended by form, &c, to that 
William who then demanded as brother and heir, G. And 
that after the death, c. And thereupon he ht ſuit; Cc. 


And the aforeſaid Elizabeth by Bdward Behin her attorney W's the 
then came and defended her right; when, Ac. and faid that real 
ſhe could not deny the aforeſaid action of the aforeſaid Wiles 
then demandant, nor could ſay but the manor aforeſaid wit 
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the appurtenances was the right of the ſaid William then des 
mandant, nor could ſay but the aforeſaid John Tailbois, Jobn 
Fulmerley, John Turney, Henry Morley, and Laurence Moign 
ve the ſaid manor with the appurtenances to the aforeſaid 
Valter and Alice, and to the heirs males of the faid Walter of 
the body of the ſaid Alice begotten, as the aforeſaid William 
then demandant by his writ and declaration aforeſaid above 
ſuppoſed. And becauſe the juſtices of the bench aforeſaid - 
would then adviſe of and upon the premiſſes before they gave 
judgment thereon, day was given as well to the eſaid 
IWalter then demandant, as to the aforeſaid Elizabeth then te- 
nant, before the aforeſaid juſtices of the bench here at Vet. | 
minſter, on the Ofave of St. Hillary then next coming, to | 
hear their judgment thereon, becauſe the ſame juſtices thereof | 
then, c. At which ſaid Octave of St, Hillary before the 
aforeſaid John Baldwin and his companions juſtices of the 
ſaid late lord the King then of the bench at We/tminfler afore- 


id aid, came as well the aforeſaid William Tailbois the demand- 
4, nt, as the aforeſaid Eligabeth Tailbois then tenant by their 
)n WE ttornics aforeſaid, whereupon the premiſles being ſeen and by 


he ſame Juſtices more fully underſtood, it was conſidered in 
the ſame court of the ſaid late lord the King of the bench afore- 


aid at WVe/tminſter aforeſaid, that the aforeſaid William Tail ; 
* 715 then demandant ſhould recover his ſeizin againſt the afore . 


aid Elizabeth of the manor aforeſaid with the appurtenances. 

And that the ſaid Elizabeth ſhould be nothing in mercy, be- * Vide H. 14. 
auſe ſhe came the firſt day by ſummons, &c, as by the record Ed. 3. Fitz, A- 
of the recovery aforeſaid here remajning in court more fully =p! 8 
appears. And further the aforeſaid Thomgs M imbiſp and EU- Firs. ibid. 26. 
zabeth his wife by proteſting that the aforeſaid William Tails Bellew's C. 29, 
bois was not couſin and heir male of the aforeſaid alter! Rol. Abr. 
Tailbeis eſquire of the body of the aforeſaid Alice bis wife ber C. Lüsis 


Ee. q 
, the NPotten, for plea further ſay, that the recovery aforeſaid of the 5: Co. 49.3 be 
heir, nanor aforeſaid with the appurtenances wherepf, &c. in manner B. Co. 61. b. 
d form aforeſajd, was had by covin between the aforeſaid 
ie the Villiam Tailbois and the ſaid Elizabeth Tailbois now defendant, 
body ithout the conſent or aſſent of them the ſaid Thomas I im- 
1 and Elizabeth his wife or either of them. And moreover 
er e aforeſaid Thomas Wimbiſh and Elizabeth his wife ſay, that 
ale of e the ſame Elizabeth now wife of the aforeſaid Thomas 
» that imbiſb, at the time of obtajning the writ original aforeſaid 
Au the aforeſaid Milliam Tailbois to wit, the aforeſaid fifth day 


{ July in the thirty-third year pf the reign of the ſaid late 
rd the King aboveſaid, and at the time of the judgment 
'reſaid giyen upon the ſame writ, was the perſon to whom 


oy * 
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the intereſt and title of the manor aforeſaid with the appurte- 


nances whereof, &c. belongs after the deceaſe of the aforeſaid 
Eltzabeth Tailbois widow. By reaſon of which premiſſes the 


aforeſaid Thomas Iimbiſh and Elizabeth his wife, as in 


right of the faid Elizabeth, by virtue of a certain ſtatute made 
at a parliament of the Lord Henry the ſeventh late King of 
England, in the eleventh year of his reign, before the afore- 
ſaid time when, c. entered into the manor aforeſaid with the 
appurtenances whereof, &c, And were thereof ſeized in their 
demeſn as of fee-tail in right of the ſame Elizabeth, to wit, 
to them and to the heirs of the body of the fame Elizabeth law- 
fully begotten, until the aforeſaid Elizabeth Tailbois widow 
the aforeſaid third day of Auguſt in the thirty- ſixth year of the 
| reign of the ſaid late lord the 
with force and arms the cloſe of them the ſaid Thomas Wimbiþ 
and Elizabeth his wife at Golthough aforeſaid broke, and their 
graſs to the value c. there lately growinz with the cattle 
aforeſaid eat up, tread down, and deſtroyed, againft the peace 


of the ſaid late lord the King Henry the eighth, and againſt the | 
peace of the lord the king now, as they above complain againſt 


her, And this, c. wherefore for that the aforeſaid Elizabeth 
T ailbois widow the treſpaſs aforeſaid done in the aforeſaid 40 
acres of meadow, and 206 acres of paſture with the- appurte- 
nances above acknowledges, they the fame Thomas M imbiss 
and Elizabeth his wife pray judgment, and their damages by 
reaſon of the ſaid treſpaſs to be adjudged to them, &c. 
[+42] + Andthe aforeſaid Elizabeth Tailbois fays, that the afore- 
Defendant de- ſaid Plea of the aforeſaid Thomas Ii imbiſb and Elizabeth his 
ee wife in manner and form above in replying pleaded is in ſufficient 
in law for the aforeſaid Thomas Wimbiſh and Elizabeth his wiſe 
to have and maintain their action aforeſaid againſt her the ſaid 
Elizabeth Tailboit, and that ſhe has no neceſſity, nor is by 
the law of the land bound to anſwer the replication aforeſaid 
in manner and form aforeſaid pleaded ; and this ſhe is ready to 
verify, Wherefore for want of a ſufficient replication in 
this behalf, the ſame Elizabeth prays judgment, and that the 
aforefaid Thomas W/imbiſh and Elizabeth his wife may be pre- 
cluded from having their action aforeſaid againſt the ſame Elia. 
beth Tailbois, : 
Joinder. And the aforeſaid Thomas Wimbiſh and Elizabeth his wife 
for that they have above in replying alledged ſufficient matter 
in law to have and maintain their action aforeſaid againſt the 
aforeſaid Elizabeth Tailbois, which they are ready to verify, 
which ſaid matter the aforeſaid Elizabeth Tailbois doth not 
deny, nor thereunto in any wiſe anſwer, but the ſaid avermen 
wholly refyſes to admit, pray judgment, and their _— 


ing Henry the eighth aboveſaid, | 
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by reaſon. of the ſaid treſpaſs, to be adjudged. to them, 

And becauſe the juſtices here will adyiſe of and upon the pre. Contiguancez 
miſſes before they give judgment thereon, day ig given to | 
the parties aforeſid here until they oftaye of $7, Michael, to 
hear de ee thereon, becauſe the juſtices here thereaf 
not Jen (Miter 22 bye on her” irets 85t <A Tans bt 


Memos andum, before n een er. 
gan and Brook ſerjeants had argue. 

Cook ſerjeant recited. the caſe briefly, in this; manner. . You, Ihe C A8 E. 
my lords, have well underſtood how that Thomas M imbiſh and Michael. Term, 
Elizabeth his wife have ſued an action of treſpaſs againſt HFli- 45 Zu. 6, 


zabeth Tailbois for a tteſpaſs done in land ; and the defendant Ae hg 


ſaith that long before the treſpaſs ſuppoſed one George Taillois thers to the uſe 
knight grandfather of the wife of the. plaintiff, vid heir ſhe gf himſelf and 
is, was ſeized of the place where, c. in his demeſn as of fee, neg 44 
and being fo ſeized he by his deed ſhewn forth, thereof jnfe- bas ue 7. and 
offed the biſhop of M incheſter and others in fee, to the ule of W. aud dies, 

the ſaid George Tailbois and of the ſaid Elizabeth Taillois then and E, his wife 


being his wife, and the heirs of their two bodies begotten, and fur iger ,. 7 
for default of ſuch iſſue, to the uſe of the ſaid George Taillai in —_ — | 
general tail, by force whereof the ſaid biſhop and others his ., and dies, 
ca- feoffees were ſeized in fee to the uſes aforefaid ; and ſhe 2 
ſhews in particular that ſome of the feoffees djedy and the E. his Mother, | 
others ſurvived them, and were ſeized in fee to the yſes afore, brings a Forme- 
ſaid until the ſtatute of 27. Hen. 8. of 1s was made, by farce 4 'Þ 2 
of which the ſaid George Tailbois and Elizabyth his wife werg ber Aa, 
ſeized of the (aid land in their demeſn as of fes tail, and being and the app 
ſo ſeized, the ſaid George Tailbois died, and the ſaid Eyaabeth at the rk Day, 
his wife now defendant ſurvived him, and was thereof — — 
ſeized in her demeſn as of fee tail by right of fyrviverſhip ; dedire, and 7. 
and ſhe gives colour tothe plaintiffs and ſo juſtiies. And the , and Elia. 


. plaintiffs by their replication ſay, that well and true it is, thay *'* Wife Her 


the aforeſaid George Tailbais grandfather of the ſaid Elizabeth 22 e 
the plaintiff was ſeized of the ſaid land in fee, and thereof the $tatute of 
infeoffed the ſaid biſhop and the others to the uſes aforeſaid ''; H. 8 | 
in manner and form aforeſaid, and that ſome of the ſaid feoffees ty aro 
died, and that the ſurvivors were ſeized to the uſes aſoreſaid lawful by the 

| until ſame Statute 

| ; '* which ſaith, 
that the Recovery is void, and it is not neceſſary to ſay that the Re was executed, 
for inaſmuch as it is void, it ſhall never be exccuted: And Ez. the Heir averred that ſhe 
was the ſame Perſon to whom the Reverſion belonged, and did not ſhew how ſhe was Heir 
to it, and yet well by ſome, others contra, but all agreed that it was a Recovery by Covin 
notw it was upon a true Title; and tho' the Cauſe of Covin was not ſhewn, yet 
oa H. 8. Bro. Eutry copgeab. 140, B. N. C, 5 182, Vin. Ahr. tit. Jointure 


* 
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until che ſtatute of 27. Hen. 8. was made, in manner and form 


2s is alledged. And further they fay, that after the death of 


the ſaid George Tailbois, one William Tailboit brought a for. 
medom in deſcender for the faid land againſt the faid Elizabeth 
now defendarit;- and recovered at the fr day by nient dedire, 
and that the feme tenant was not amerced becauſe ſhe came 
the firſt day; and the faid plaintiffs by proteſtation ſay, that 
the ſaid  WY7lliam Tailbois was not couſin and heir in tail 
to the aforeſaid donees ſuppoſed by his ' formedon, and for plea 


further ſay that the ſaid recovery was by covin had between the 


ſaid Wiltam Tailbois and the aid Elizabeth Tailbais now de- 
fendant, without the aſſent or conſent of the faid plaintiffs, or 


either of them. And further they ſay, that the wife of the 


- plaintiff, at the time of the ſaid formedon purchaſed, and of the 
the judgment given, was the ſame perſon to whom the intereſt 
and title of the ſaid land belongs after the deceaſe of the ſaid 
Elizabeth Tailbois; by reaſon of which premiſſes the faid 
plaintiffs as in right of the ſaid wife of the plaintiff, by virtue 
of a certain act of parliament made in the eleventh year of the 
reign of King Henry the ſeventh, entered into the faid land, 
and thereof were ſcized in their demeſn as of fee tail in right of 
the ſaid wife of the plaintiff, v:z. to them and to the heirs of the 
body of the faid wife of the plaintiff begotten, until the defen- 
dant entered, and did the treſpaſs ; and upon this the defen- 
dant has demurred in judgment. And it ſeems to me that the 
plaintiffs ſhall be barred, for the replication is not good, for 
divers cauſes, One cauſe is, becauſe the plaintiff in the 
replication have not ſhewn certainly how the. wife of the 
plaintiff is heir to the tail, but have averred generally that the 
wife of the plaintiff is the ſame perſon, to whom the intereſt 
and title, after the death of the defendant, belongs ; and this 
is not good. For the Statute of 11. H. 7. cap. 20. faith, that 
upon a recovery by covin, it ſhall be lawful for the oy to 
whom the intereſt, title or inheritance after the deat 14 fuch 
woman belongs, to' enter into the or! tenements. And then 
ſuch perſon as will enter for ſuch cauſe, ought to ſhew cer- 
certainly how the title or inheritance, after the death of the 
woman, belongs to him, and fo ought the wife of the plain- 
tiff here, as to ſay, that ſne was the daughter of A. ſon and 
heir of the aforelaid George Tailbois and + Elizabeth his wife, 
begotten of their bodies, and upon this iſſue mjght ariſe, as 
that A. was a baſtard, or upon ſuch like matter ; but here it 
altogether wants certainty. And therefore we may ſee that 
where ſuch ſtatutes generally give an wy: to one, who ſhall 
be in ſuch degree, yet if he will take advantage r 
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ſhall not ſhew generally that he is the ſame perſon, but he 

ought to ſhew how. As the ſtatute of 6, N. 2. cap. 6. ordains, 

that if a woman raviſhed aſſent to the raviſher, the next of blood 

of theſe raviſhers, and of them that be raviſhed, to whom the 

inheritance ought to deſcend, remain, + or fall 22 the death [ +43] 

of the raviſber, or of her that is b raviſhed,” ſhall have title 

immediately, that is to ſay, after the rape, to enter upon the 

raviſher, or her that is raviſhed : And yet there, if one in the 

remainder, being next of blood to whom, &c. will enter upon 

a woman tenant in tail for ſuch conſent to the raviſher, 2 he * T. 5. Ed. 4. 
ought to ſhew certainly how he is next of blood, as it is % 5 5 
held in the affize brought by Babington in 5. Ed. 4. and it is nor ;, . 
ſufficient to aver that he is next of blood, without ſhewing "ro Done 28, 
ſpecially how, notwithſtanding the ſtatute is general. And fo Poſt 56. Per 
the ſtatute of Ve . 2. cap. 3. which gives receit upon 4. 
default of tenant for life faith, that upon default of tenant for 

life they unto whom the reverſion belongs ſhall be admitted if they 

come befere judgment, there upon default of tenant for life if 

one prays to be received, and ſhews that he is in the reverſion, 

this is not ſufficient, d but he ought to ſhew how he came to» pot £6. Por 
the reverſion, as to ſay, that he leaſed the land to the tenant for A, C.. 


life, or that ſuch an one, who leaſed the land, granted the 


reverſion to him, and the tenant attorned; and yet the ſtatute 
is general, as our ſtatute is here. And fo the ſtatute of Mort- 
main, anno 7. Ed. 1. ſays, It Hall be lawful for the chief lords 
of the fee to enter into the land fo aliened within a year from the 
time of the alienation, and to hold it in fee as an imbheritance : 
© And yet if one will entitle himſelf, in pleading, by fuch pen «6. Pwr 
entry, it is not ſufficient to ſay that he was the chief lord, but eg. J. 
he ought to ſhew how, as to by, that the tenant held of him 
by ſuch ſervice, &c. and yet the ſtatute is general, as the ſta- 
tute of 11. H. 7. is; but nevertheleſs when one makes title 
by a ſtatute which has ſuch general words, he ought to ſhew 
in his title the matter and conveyance ſpecially and certainly 
whereupon iſſue may be taken, if the other party chuſes. And 
ſo here, although the ſtatute is general, and faith, that it hal! 
be lawful for the perſon, to whom the intereſt, title or inheritance 
after the death of fuch woman belongs, to enter into the ſame 
tenements, yet it is not ſufficient to aver generally, that the. 
wife of the plaintiff is the perſon, to whom the intereſt and 
title, after the death of the defendant, belongs, but they ought 
to ſhew ſpecially how, and inaſmuch as they have not done it, 
the replication is bad. And as to that which was argued the 
other day to the contrary, viz. that the defendant, in the 
beginning of her bar, has alledged that George Tailbors, the 


Michaelmas Term. 4. Edw. 6. in C. B. 


randfather of the wife of the Trag whoſe heir ſhe is, was 

ized, &c, whereby ſhe has affirmed the wife of the plaintiff 
to be heir to him, and therefore it is not neceſſary to ſhew par- 
ficularly in the replication how ſhe is heir, Sir, as to that J an- 
ſwer, wy the defendant, by the bar, has only confeſſed her to 
be heir general, and that is, to all fee ſimples, but here ſhe 
conveys herſelf to her entry as heir ſpecial, via. as heir to the 
hecial: il, and as begotten of the body of the ſaid George 
Tailbois, and of the defendant his wife, ſo that the defendant 
has not by the bar, alledged the wife of the plaintiff to be heir 


to them both, but only heir to the huſband, viz. to George 


Tailbois; wherefore that objection does not overthrow the ex- 
ception to the replication, which is bad for want of certainty 
in this point. Alſo the replication is not good for another 
cauſe, viz. becauſe it is not O's. =: that execution of the re- 
covery was ſued againſt the defendant, for upon a recove 
without execution the recoveror 1s not tenant, for his wife ſh 
not have dower thereof, nor ſhall ſuch recovery by the brother 
make the ſiſter to be heir, if he has not execution, for with- 
out execution he has not the poſleſſion, ſo that the execution 
makes the judgment full and perfect. And the ſtatute which 
ſays, “ if a woman by covin ſuffer a recovery,“ intends ſuch 
a recovery as is full and perfect, and that is, a recovery with 
execution, which is not here ſhewn, wherefore, &c. Alſo 
the replicatian is not good for another cauſe, viz, becauſe the 
covin is not averred ſpecially but generally, and then the co- 
vin without the ſpecial matter of the covin ſhewn is not well 
| averred, for recoveries are always to be intended true and upon 
oed cauſe, ſo that the law gives the greateſt credit to them, 
4P. 46. Ed.; © for if a recovery had been had by default againſt huſband 
22 2 ab. and wife of the land of the wif”, ſh: after the death of her huſ- 
62. 66. band could not enter upon the recoveror, nor have any other 
remedy than a writ of right, by the common law, (as it is 
proved by the recital of the ſtatute of eſiminſter 2. cap. 3.) 
until the ſame ſtatute was made, which gives her à cui in 
vita, and the reaſon why ſhe had no other remedy at the com- 
mon law than a writ of tight was, becauſe of the credit the 
— gives n * are 2 preſumed to E 
and u title. © And upon a feint recov inſt te- 
? Lizt-$ 8. nant hor life he in the remainder had no . before the 
ſame ſtatute, by reaſon of the preſumption in law of the truth 
of the title. And the ſtatute de rrligigſis, which reſtrains alie- 
nations in mortmain, ordains that no 2052 perſon by craft 


: or engine da preſume to appropriate to himſelf any lands, f yet 
REO: if any jr hr had recovered any lab Yy feint = 
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this was held to be out of the prohibition and penalty of the 

ſaid ſtatute, in reſpect of the truth which the law ſuppoſed to 

be in the ſame; and therefore the ſtatute of We/iminjier 2. wp 

32. was afterwards made, which puts a recovery without ti 

in the ſame plight as a feoffment in 1nortmain was; which 

ſtatutes prove what credit the common law gives to recoveries, 

which are always preſumed to be true upon. good title, 

And fo the recovery here ſhall be intended true and without 

deceit, unleſs ſpecial cauſe be ſhewn, which the plaintiff ought 

to ſhew, if there be any, as to ſay, that he who recovered by, NI. 11. H. 1 
the Formedon was a baſtand, or that there was no ſuch gift in 9. Fitz. 

tail made, or ſome ſuch matter, which proves the recovery to Youche 52. 
be without title and by covin. 8 And if the tenant in a præcipe Bro. 49. 

qued reddat vouch one of the demandants, he ought to ſhew « N. 18. Ed. 4. 
cauſe, as it is held in 11. H. 4. for that the law preſumes he 4. pl. 7. Bro. 
has no cauſe of warranty againſt one of the demandants ; 4 geben 20, 
multo fortiore he ought to ſhew cauſe here, for in this point of Poſt 48. oy 
2 recovery the law has the ſtrongeſt preſumption of truth. Abr. tit. Co- 
h And in 15. Ed. 4. in a writ of dower, the tenant ſaid that vin. B. pl. i. 
long before the writ purchaſed one 4. was ſeized of the ſaid N. 

land, until by + the Tenant difleized, upon whom A. entered [ + 44 ] 
pending the writ, judgment of the writ; and the demandant 

ſaid, that A. entered by covin to abate his writ: And it is there 

held by the opinion of the whole court, that the plaintiff's plea 

was not good, for inaſmuch as the tenant has ſhewa the e 

of A. by title, the demandant may not have ſuch general aver- 

ment of covin, without ſhewing cauſe. So here inafmuch as 

the law preſumes the title of the recovery to be good, ſuch ge- 

neral averment of covin is not good without ſpecial cauſe 

ſhewn. And further, the plaintiffs in their NS have 

ſaid, that they entered upon the woman defendant, and were 

ſeized in tail in right of the wife of the plaintiff. And this is 

not true, for although the ſtatute gives an entry, yet they 

cannot have an eſtate tail, for that cannot be but where the 
anceſtor in tail is dead: So that the eſtate, which they ſhall 

have upon ſuch entry, ſhall be rather for life, than in tail. 

Then as to the matter in law, it ſeems to me, that the caſe 

here is clearly out of the words and penalty of the ſtatute of 1 f. 

H. 7. cap. 20. And therefore although the ſtatute of 27. H. 

8. cap. 10. bas executed the poſſeſſion to the uſe, yet the caſe 

remains as if the ſtatute of 27, H. 8. had not been made, 
itis as if the woman had continued tenant in tail in uſe, 
had ſuffered a faint recovery, in which caſe (the matter bei 
as it is here) ſhe is out of the penalty of the 
for the penalty of the faid ſtatute extends only 


"WP 


ZE 


PW O77 © v WF D VF TO" &: oy ww” Www Ty" (* Www © Gan * Y JW} 3V nj gw GG MG 9” mY Jena % 58 TY REO I SS OO » WF YE ww aw 


171 


Michaelmas term. 4. Edw. 6. in C. B. 


men who have an eſtate by one of three ways. For the ſta- 
tute has three ſeveral branches by which the eſtate of the wo- 
men, who are within the purview and penalty of the ſtatute, 
are expreſſed. The firſt branch ſpeaks of a woman that has 
an eſtate in dower, for life, or in tail, jointly with her huſ- 
band, or ſolely to herſelf, or to her own uſe, in any manors, 
lands, tenements, or other hereditaments of the inheritance or 
purchaſe of her huſband ; this is all the firſt branch, and I will 
rove that the woman defendant here is not within this branch. 
or an eſtate in dower ſhe had not, nor an eſtate for life, but 
on eſtate tail, and the eſtate tail is not in lands, but only in uſe, 
and then ſuch woman as hath any uſe ought to have an eſtate 
in the thing out of which the uſe iſſues, ſolely to herſelf, or 
Jointly with her huſband ; for the words are, that ſhe ſhall have 
an eftate in lands, tenements, or hereditaments to herſelf or to her 
own uſe, and here ſhe has no eſtate in any hereditaments to'her 
own uſe, but ſhe has an eſtate tail in the uſe, for heredita- 
ments to uſe, and the uſe itſelf are two diſtin things, for the 
hereditaments to uſe are the matter and ſubſtance out of which 
the uſe iſſues, and the uſe is no more than the confidence of 
the matter and ſubſtance, ſo that the ſubſtance and theuſe are two 
ſeveral things; and then ſuch woman, to whom the uſe is here 
appointed, ought to have an eſtate in the tenement-or heredi- 
tament out of which the uſe iſſues. But it may be objected, that a- 
woman cannot have a uſe, where ſhe has an eſtate in the land, 
hereditament, or thing out of which the uſe iſſues, for the poſ- 
ſeſſion and eſtate of the thing, out of which the uſe iſſues, ſuſ- 
pends the uſe ; to this I anſwer, that true it is ſo but it is con- 
tained in the ſtatute, that if ſhe hath an eſtate in lands, tene- 
ments, or hereditaments jointly with her huſband, or ſolely to 
herſelf, or to her own uſe, Ec. ; ſo that if ſhe alone hath an 
eſtate in the thing, then ſhe cannot have a uſe, for then the 
uſe is ſuſpended, and ſo the uſe cannot be referred to a woman 
who hath an eſtate ſolely in the thing out of which the uſe iſ- 
ſues, but it is referred to a woman where the huſband and wife 
have a joint eſtate in the lands, tenements, or hereditaments, 
vide Bro. Fe. for ſo it may ſtand together, “ for two may have lands to the 
offments al. uſe of one of them, and ſo huſband and wife may have 
8 $1. B. N. lands to the uſe of the wife. And therefore the uſe in the wife 
82. ſhall be intended, where the wife with her huſband hath a poſ- 
| ſeſſion in the thing out of which the uſe ariſes, and not where 
the wife is ſolely ſeized of the thing out of which the uſe iſſues ; 
and in this manner the ſenſe of the letter of the ſtatute is full 
and perfect, and every word hath its apt relation. Wherefore 
inaſmuch as the woman defendant in this action has not an eſ- 
2b ? tate 
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tate in the thing, out of which the uſe iſſues, it cannot be de- 
nied but that ſhe is out of this branch of the ſtatute. And for 
another cauſe alſo ſhe is out of this branch of the ſtatute, for 
the words of this branch are, if any wwoman hath an eflate| (ut 


ſupra) in manors, lands," tenements. or other hereditaments of the 


inheritance or | purchaſe of her . huſband, &c.'; ſo chat that 
which ſhe hath ought to be the inheritance or purchaſe of her 
huſband, and here the uſe which the huſband hath appointed to 
him and to his wife is a new thing, which is neither the inhe- 
ritance nor the purchaſe of the huſband for it commences at 
preſent, and was not in eſſe before, and ſo never was in the 


huſband : ergo it is out of the words of the ſtatute. And 


therefore if a man will grant to another a rent out of his land, 
to the uſe of the wife of the grantor, this is out of the words 
of the ſtatute, for neither the rent nor the uſe were in e be- 
fore, ſo that it is not the inheritance nor the purchaſe of the huſ- 


band. + and if a woman bas a. ſeigniory in tail given by her 4 8. P. 4. Co. 
huſband for her jointure, and afterwards the tenancy-eſcheats, 5g. a. 


and the woman ſuffers a feint recovery thereof againſt her, 
this is out of tne ſtatute, for the land eſcheated is a new thing, 
which was not the inheritance nor purchaſe of the: huſband. 
And if the huſband makes a feoffment of his land upori condi- 
tion to re-enfeoff him and his wife in tail, the feoffee does it 
accordingly, the huſband dies, the wife ſuffers a feint reco · 
very, this caſe is out of the ſtatute, for the Tondition, which 
was the cauſe of the gift in tail, was a new thing, and when 
the feoffee made the gift in tail, the land then Was his pur- 
chaſe, and not the inheritance or purchaſe of the huſband, for 
by the feoffment the land was removed out of the poſſeſſion of 
the huſband, and after that it could not be ſaid his inheritance 
or purchaſe. Wherefore here, inaſmuch as this uſe is a new 
thing, it cannot be ſaid the inheritance or - purchaſe of the 
huſband, and for this cauſe it is out of the firſt branch. And ſo 
it is proved by theſe two cauſes, that the woman defendant is 
not within the firſt branch. The ſecond branch of the ſtatute 
is, where a woman has any eſtate in land, (ue ſupra) given to 
the + huſband and wife in tail, or for term of liſe, by any of 
the anceſtors of the. huſband, c. And the woman 

here is not within this branch, for ſhe has nothing of the gi 
of any of the anceſtors of her huſband. And alſo by -thi 
branch ſhe to have an eſtate in the thing out of which the 
ule iſſues, as ſhe ought to have in the former branch, and that 
ſhe had not here. 80 that for theſe two cauſes the woman de- 
fendant is not within the ſecond branch. The third branch is, 
where a woman hath an eſtate, (xt ſupra) by any other perſon 


[+45] 


or 
had, the heir could not have entered until after the death of 


| \ | 
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ſeized/to the uſe of the huſband, or of his anceſtors, &e. and 
the defendanthere is not within this branch. For ſhe does not 
claim from the feoffees, for the uſe was appointed by the huſ- 
band ut the time of the eſtate of the feoffees made, and not af- 


_ terwards, _— wife does not claim from them. And al- 
though the | 


of 27 H. 8. removes the poſſeſſion from 
them to the defendant, being ceſtuy gue” uſe, yet ſhe does not 
claim the poſſeſſion by them, but by the te, and is in the 
fame courſe that ſhe was before the ſame ſtatute of 27. H. 8. 
for the ſtatute does not give the poſſeſſion in any other courſe 
or degree than the uſe was before, but in the very fame manner 
and form. And then the woman defendant here is not with- 
in any of the three branches, and ſo no penalty nor forfeiture 
enſues by ſuch recovery. And admitting that ſhe was within 
che words of the ſtatute, yet the heir in her life time could not 
enter, for the ſtatute has two clauſes concerning the entry. 


be ſirſt ſays, chat ſuch recoveries, diſcontinuances,  &c. ſhall 
be woidiantd of nd et, and that it ſpall be lawful for every 


1, to whom the intereſt, title, or inheritance, after the 
death of ſuch women, all belong, to enter into the ſame premiſſes, 
and'them. to enjoy in the fame manner and form as be ſhould have 
done, if ino diſcontinuance, warranty, or recovery had been had 
And then I ſay, that if no ſuch recovery had been 


the tenant in tail, and now the ſtatute faith that they to whom, 


Te. ſhall-enter into the premiſſes, and enjoy them in the ſame 


manner and form as they ſhould have done if no recovery had 
been had or made; —. if they ſhall enter and enjoy the tene- 
ments in che ſame manner and form as; Ec. and in no other 
manner and form, then the heir in tail may not enter until after 
the death of the tenant in tail. And as to the ſocond clauſe of the 
ſtatute, it is as follows, viz. It is enac ted, that if the woman at the 
time of ſuch diſcontinuance, alimation, recovery, &c. be ſole, that 


thenſhe:fhull be barred and excluded of her title and intereſt 
 thmeeforwards © and that the perf fo 'whomthe tidle, 2 


or: poſſeſſion of them hall belong after the death of fuch — 2 


35 mie thavely-after ſuch diſcontinuance, Qt. fhall enter into the ſame 


| amd them ſbail poſſeſs and enjoy according to his title 
iu them. This clauſe proves one thing, and gives a remedy 
over the other branch before, that is to ſay, it proves that the 
recovery ot diſconti Ec. which the firſt 'clauſe in the 
ſtatute males to be void as before, ſhall be uoid againſt the 
wonwny as well as againſt him that ſhall have the Jad after 
her death, for if the woman ſhould -be-barred by the recovery 
before, "then this ſecond clauſe, which faith that the woman 
ſhall be barred and excluded of her title where ſhe was ex- 


© 
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ded and barred by the recovery or difcontinuance before 
hoc me and * But the firſt clauſe makes the reco- 
very void againſt the woman, and this ſecond clauſe bars and 
excludes the woman, not — the recoverer, but againſt 
' thoſe who ſhall have the land after the death of ſuch woman. 
8o that the firſt clauſe, which faith that the recovery thall be 
void, is explained by this clauſe, as it is faid before. Now 
the benefit and remedy which this laſt clauſe of the ſtatute 
gives is an immediate entry to the perſon, to whom the title, 
&c. and a power to poſſeſs and enjoy the lands according to his 
title, and this cannot be referred to the heir in tail, for he has 
not any title inthe life of the anceſtor; no more than the fon and 
heir apparent of tenant in fee ſimple has in the life of his fate. 
For no heir has any Tight or title but after the death of the 
| anceſtor who has the inheritance, and not during his life; and 
this proves that the ſtatute, which faith that ſuch perſon ſhall 
enjoy the lands according to his title, cannot be referred to 
the heir in tail, who has no title in the life of the anceſtor, 
but it ſhall be referred to thoſe to whom it may reaſonably be 
referred, and that is, to thoſe who have title and right in %, 
v12, they in reverſion, «for the ſtatute recites, tenant in dower, 
tenant for life, &c, And if any woman, who is tenant in 
dower, or tenant for life, according to the ſtatutę, ſuffers 4 
feint recovery, then he in the reverſion ſhall enter theſe, E 
and fo ſhall he ſtatute be intended, for they have title in the 
life of tenant in dower, for life, or tenant in tail after poſfibili _ 
ty, &c. that is to ſay, they have the reverſion : and the inten 
tion of the ſtatute cannot be taken to reſpect the iſſue in tail, 
who has no title in the life of his anceſtor. And therefore the 
ſtatute of 6. Rich. 2. 'cap. 6. provides, that when women aſ -. 
ſent to their raviſhers, 3 thoſe raviſhers, an =. 
of them that be raviſhed, 10 whom, c. | ave title imma * | 
ately, that it to ſay, after the rape "ta enter upon, Wer. andthe ee 
ſame to hold in flats of inheritance, &c. The matters of Win 
ſtatute well perceived, that the iſſue in tail had no title in -» 
FCC 
ſtatute faith, Mall have tirle to enter, &c. And if the makers 
of the ſtatute of 1.1. H. 7. had intended that the iſſue in tai! 
ſhould enter immediately, they would have giventiim tidy by © 
Nee 2 * bo ne ; but the ene > danit .# 
2 which Ah that beret ene vi RTP 
b 
ä — — . —— . 
pe r Mme ! te, and | Fs not wa, x 
enter, and thcrefote they DDr 
to the contrary. As to what has been ſaid, on. 
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the plaintiffs ought to have ſhewn certainly how the wife of che 
plajatiff is heir to the tail, to this I ſay, that in the beginning, 
[+46 ] of the bar the defendant has ſaid, that George T ailbors., was 
father of the wife of the plaintiff, and that ſhe was his. 
eir, and then inaſmuch as this word heir may be taken two 
H. 3-H.7 2. ways, viz. heir general or heir ſpecial, and the replication 
tas 8 proves that it is more advantageous for the wife + to be heir 
303. b. Cre. C. ſpecial, for. this reaſon it ſhall be taken that ſhe is heir ſpecial, 
50. I, Freem. for upon the ſequel of the matter this ſhall be the beſt ſor the 
bee 2 wife, and a plea * which has two intendments ſhall be taken 
Max. 67. Poſt moſt . againſt him that pleads. it. d As in treſpaſs a re- 
103.202. leaſe generally is no plea, for it may be delivered after the 
v. 3. H. 7.3, trelp or before, and becauſe it has two intendments it ſhall be 
pl 10. Bro. taken that it was delivered before the treſpaſs, for this is the 
leading 69- ſtrongeſt conſtruction againſt him that pleads it, in which caſe 


— 1. it is no plea. © So if a collateral warranty is pleaded in bar, 


67. it is no plea inavoidance of the warranty to ſay that he entered, 
*H.3.H. 7 for the entry might be in the life of the newer or aferwards 
2. b. 3 3 2 and. therefore it ſhall be taken moſt ſtrongly againſt him, and 


Bl. 8. Bro. that is that tho entry was after the | - Ama 50 ere, inaſmuch 
— 5 as this word ( beir ) has. two. intendments, the ſtrongeſt ſhall be 
4 —5 9 taken, and that is, heir ſpecial. Alſo there is another reaſon 
ced. 191. hy i it is not neceſſary for the plaintiffs to ſhew how. the wife 
3 Diver. 55 is heir, .and that i is, becauſe ſhe had once entered and. was Hin 
ity N. 6. Ed. ed. 4 And therefore if an executor brings an actibn of treſpaſs 

4. I. pl. 2. Bro. for goods taken out of his poſſeſſion, ; he SE not ſhew the teſ- 
= = tament, becauſe he was once poſſeſſed of them; but if he had 
3 5 a FTIR poſſeſſed, but had —— the thingy n he ought 
pl 12. r to ſhew the teſtament... So if the wife of the plaintiff here had 
Finchd. M. 43. brought a formadon upon the tail, ſhe ought to — ſhewn how 
wy a 2 ſhe was heir, — ; been by way of demand, but 
41. pl. 17. Bro. here inaſmuch as ſhe was once ſeized by entry, it. is not ne- 
Monſtravs 51. ceſſary now to ſhew how ſhe is heir. And if in rei ueritate 


ml wh 9 ſhe be l then the defendant ought to traverſe that ſhe. is 


P. 22, Ed. 4. Bot heir wherefore. the replication. is good notwithſtanding 
12. u Reach this —— ion. Then as to the coyin, 151 55 not necellary 


Maz. 141. to ſhew this certainly, e for covin is a ſecret thing contained in 

8 08 N of a man, Which by intendment another perſon can 
e 8 2. have no knowledge of, and then the law will not force i Wn 

4. Finch . to, ſhewy that F which It r lies not in his knowledge. 

. and for this reaſon awoman ſhall hore ind a rent charge 
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belong to ber Ard if therebelord/and tenant by knights- 
ervice, and the tenant makes à feoffment,; aud takes back an 
Rar for life; remiinder-00'his Ke, and dirs, die ler h? 
aver it to be by covin generally.” do a man may juſtiſy im- > See contra that 
priſonment for ſuſpicion of felony; without ſhewing any fuſ-he oy be to 
picion, for ſuſpiei ny like coviny lies ſecretly hid in the heart neo hi ſuſ- 
of a man. i And in 33. H. 6. in treſpaſs, where the defen - picion, 1. loft. 


coviti between the defendant and the fad J. O. general, 319777 n 
ithout ſhewing any ſpeciat oircumſtance of coin, and tlie fo. 59 >*1 
plea was admitted good. And in a precipe guad riddat t Mod. 219. 
againſt the lord of ancient demeſn, and àgainſt the tenant of the 
and, the lord ſhall ſhew''that"he'-iglord, and that this action, Pitz. Reoli. 
s brought againſt him by covin generally. * But in 9. H. 61 catizn 15. 
n a precipe quod reddit, Where the tenant pleaded in abatement ColluGon 4, 
pf the writ, that one A. aſter tho laſt continuance had ned ga - 2 
n aſfize againſt him, arid! recovered by action tried, that is to YE 
ay, by verdict, and the demamdant ſaid that this" affr was 31. % fl. 6. 
brought by [covin between the ſaid A. and the tenant; to the . pl. 18. Fitz 
ntent to abate his writ," there it is granted by the Whole court Fauzer de re- 
that this is no plea without ſhewing cauſe ot coVin; and I will 45 2 3. 
agree the lau to de ſo, and the reaſon is, becauſe che title was 3 . Poll. 2. 
tried by verdict of 12 men; and his ſaying that it was by co g 
vin ſhall not be intended true againſt the verdiẽt. But here 
the recovery was by nent dedire, in which caſe” there is no 

trial, but the niet dedire of the defendant was the cauſe of the 8 
judgment, and therefore in this caſe, and where the recovery © 
is by default, a man ſhall aver that it was by covin generally; 
and ſo is the diverſity. And as to what has been ſaid, that exe. 
cution of the recovery ought to be ſhewn'; Sir, this is not ne. 
ceſfary, for the ſtatute ſpeaks only of a recovery, and it ia a2 
recovery without execution. And therefore if a fine be levied 2 
of the reverſion, it is a record before attornment is had upon it; 
for quid juris clamat, and per que ſorvitia iſſue out of a record. 
And the habere facias ſtizinam recites, cum A recuperayerit - 
ſeizinam ſuam, Sc. $0 that this proves that it is a recovery 
without execution; wherefore this exception is of no weight. 
And as to the principal point, it ſeems to me to be within the 
words of the ſtatute, for the woman defendant had a uſe in 
ta] of the appointment of her huſband, and the huſband fir 
made the uſe, which making was the / purchaſe of the huſband. 
And then when the ſtatute of 27. H. 8. executed the poſſeffion, 
this was in the ſame manner as the uſe was, and ſo within the 
PART I, 9 ſtatute 


1H. 33. H. 6. 


dant alledged in bar that he had bought the goods in market 52. 2. H. H. P., 
overt of = O. the plaintiff ſaid, —— purchaſe was by © 5. 2. Hawk, 
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ſtatute. And. although it were not within the words of the ſta- 
3 _ tute, yet it ſhall be within the equity of the ſtatute, notwith- 
Aj | ſtanding what has been eee 
© | ſtatute is penal, and ſhall not be extended by And he 
5 put many caſes upon the equity of ſtatutes, Aab i was no 
180 Pat 468; ſure ground | that a penal ſtatute ſhould not be taken by equity, 
for in many caſes we ſee it otherwiſe. . And alſo he ſaid, that 
tot”, 8 the plaintiff ſhall be ſeized as if the | 
| tdetenant in tail had been dead, and that is, in tail; and for theſe 
| 2 1 — — 3 * 
ly aunders and Harris next day to the con 
| r- for 2 begun his —— 
E | 4 I came, and I was diſturbed in my place, fo that I could net 
. very well report all chat was ſaid that day, but Saunders fiſt 
A 27 commenced his argument upon the equity of the ſtatute, 28 
Bl | heard. And after my coming he ſaid that the ſtatute here was 
penal, inaſmuch as it infers-a penalty upon them who had the 
eſtate before, and in deſtruction of the eſtates before made, 
2 away wer who had the ſame eſtates, and 
— Acme wag for which reaſon the ſtatute ſhall } 
noe bythe rules of common law be taken by equity. 5 
ore the ſtatute of I fminſter 2. cap. 40. fa 
any doth alien the right of his wife, it is agreed that from = 
Arth th fit of the woman or her heir, aſter the death of ber 
huſband, ſha 12 not be delayed by the nonage 7 the heir that ought u 
[ + 47 ] warrant 5 but let the purchaſor 4 tarry, who ought not to have 
been ignorant that he bought the Eight 2 until the age of bu 
warrantor, to have his warranty that the ſtatute reſtrain 
NN the common law and faith, 2 « yet it i 
43.7. 1G adjudged in 18. Ed. 4- that ifhe who is the purchaſor, makes: 
. feoffment over, this feoffee ſhall vouch, becauſe a penal ſtatute 
ABe47.+-1n0 made againſt one perſon ſhall not extend to others. And 
$95 +Co. therefore the ſtatute of r 33. ordains, „ That 
8 « the dying ſeized of a diſſeizor ſhall not take away, the ent 
a « of hint at che time of ich defoent hed and lawful 
| title of entry, &c. except ſuch diſſeizor have had peaceable 
»s. P. Co. Li © poſſeſſion before for five years.” * Yet if an abator die ſei- 
238. . ed within the five years, this deſcent ſhall take away the ent!) 
of him that hath right, for he is out of the words of th: 
ſtatute, and itſhall not be extended by equity, inaſmuch as the 
ſtatute is penal, and the words extend but to one perſon, that 
<8.P. Co. Litt is to ſay, a diſſeinor. © And ſo if tenant for life is difleized, 
238. a. and the diſſeizor dies within the five years, and the tenant fo 
life dies, he in the reverſion or remainder may not 1 fo 
cd them, but to the tenant for life, a 
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alſo at the time of ſuch deſeent they had no title of entry, but 

the tenant for life had, and therefore they are out of the words 

of the ſtatute, and ſo out of the equity of it. And thus we ſee 

where a ſtatute which is penal, and abridges. the liberty or be- 

nefit given by the common law, is made againſt one particular 

perſon, it ſhall not extend to others. Let us then conſider our 

own caſe. And I apprehend. it cannot be denied but that our * 
ſtatute is penal for the cauſe before given, and that the wo- A. 
man here is out of the words of the ſtatute ; and therefore I 

will examine the ſtatute. And the ſtatute has three. branches 

concerning the eſtates of women who are within the purview 

thereof; the firſt is of women, who have any of the eſtates 

recited in the ſtatute, of land of the inheritance or purchaſe of 

the huſband, and here the woman defendant is not proved to 

have an eſtate of ſuch land, for it is ſhewn in the beginning of 

the replication, that George Tailbois was ſeized of, Qc. in his 

demeſn as of fee, and being ſo ſeized made a feoffment, ut. Centre, Litt. 
ſupra, &c. And it is not ſhewn how he was ſeized, viz. by $ 9- Regilt. 4. 
purchaſe or inheritance. And the words (inheritance) and 3 
(purchaſs) have two different meanings, * for this word (inheri- 49. Ed. 3. 22. 
tance) has reſpect only to ſuch land to which a man comes by a. Sed Vide 
deſcent; As it is well proved by a caſe in 7, * H. 4. for there A N. 10. H. 


a woman brought a cui in vita, and the writ was, quam clamat 8 Fx. 


8 FN r 


I 
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Fb Jus et hereditatem ſuam, and it was ſhewn that the wo- B. 193. C. 
rbt ) man came to the land by purchaſe of the feoffment of ſuch an 

have one, and for this CE was taken to the writ, and * M. 25 — 
hit was the opinion of all mo ER that the writ ſhould * abate, id x hope me 
trains WY becauſe a purchaſe may not be adj N an inheritance by com- Cui in vita 3. 
it mon intent. So that this word (inheritance) is to be intended Faux latin 19. 
kes 12 poſſeſſion of lands or tenements, to which a man comes by 4 4458 — 
tatut deſcent only, and this word (purchaſe) is intended 8 a paſſeſſion 

And of lands, to which a man comes by purchaſe, or by gift with- | 

That WH out recompence. And therefore a purchaſe is always intended Fer toons 
en by b title, and this definition ſtands with Britton, and Little. N m 193: & 6 
la 


tin alſo, So that inheritance and W are two different for this 


ceable Wi ings. | And agreeable hereunto the ſtatute of 1. H. 5. cap. 3. Cauſe, tho' b. 
e ſeiz- Bf of forger of falſe deeds, ſpeaks in the preamble of thoſe who '*** yaw % 
> entr] have lands or tenements by purchaſe, or by deſcent of inheri- — Ro 


tance, &c. Which ſtatute being in the disjunctive proves not by Pur- 

that there is a difference between the words. Wherefore, as chaſe. 

| faid, an inheritance, is intended land by deſcent, and a pur- 11. 

chaſe is intended land by, gift or purchaſe, and ſo by title, for if as 
one has land by diſſeizin, this is no purchaſe, for a purchaſe is * Co. kite. 3. 
by title, and iſeizin is without title. And therefore where it d. 28. k. 

is ſhewn in the beginning of * W that George * L Co, La. 18. 


be within the firſt branch. And alſo, as it hath been ſaid, the 


out of thefirſt branch. And as to the ſecond branch, the wo- 
man does not claim any thing of any anceſtor of her huſband, 
And as to the third Branch, the woman defendant here is out 


che ſtatute. And fo likewiſe the caſe put of the eſcheat is good 


[+48] 


the caſes firſt put by me, where a penal ſtatute made againſt 


| huſband, and the ſtatute of 27. H. 8. does not put the thing 
in any other degree than it was before the ſtatute, ſo that ſhe 
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was ſeized in fee, this may be by deſcent, by purchaſe or 
by diſſeizin, and if it be by difſeizin, it is out of the intent of 

e ſtatute, for the makers of the ſtatute would never have 
made proviſion for a recovery by covin againſt a woman, 
who had land of the aſſurance of her huſband by difſeizin : 80 
that the plaintiffs ought to have ſhewn how the huſband came 
to the poſſeſſion, if they would have proved the woman to be 
within the firſt branch, for the manner of his coming to the | 
land is iſſuable; and for this cauſe the woman is not ſhewn to 


woman ought to have manors, lands, tenements, or heredita- 
3 to her own uſe, &c. ſo that ſhe ought to have an eſtate 

the thing out of which the uſe iſſues, which ſhe had not 
here, and therefore ſhe is not ſuch a * que uſe, of which 
the ſtatute ſpeaks ; and therefore for both theſe reaſons ſhe is 


of it, for ſhe does not claim any thing of any one ſeized to the | 
uſe of the huſband, or of any of his anceſtors, for the feoffees } 
were not feoffees to uſe before the uſe appointed to him ; and 
ſhe does not claim the uſe from the feoffees, but from the 


does not claim from the feoffees to the uſe of the huſband, 
And therefore the law is as it was put by my brother Gu, 
Viz. if the huſband makes a feoffment upon condition to make 
an eſtate tail to him and to his wife, which is done accordingly, 
this is out of the ſtatute, for the feoffees were not feoffees to 
the uſe of the huſband. But if the feoffment had been to the 
uſe of the huſband, and upon condition ut ſupra, and the feot- 
fes had made an eſtate tail to the huſband and wife, this i 
within the ſtatute, for at the time of the eftate made they were 
feoffees to the uſe of the huſband, and ſo within the letter of 


law. From whence it appears clearly, that the woman here 
out of the words of the ſtatute. And then inaſmuch as the 
ſtatute extends in words to women who have eſtates expreſſed 
in the ſtatute, and the woman here is not ſuch a woman, no! 
hath any ſuch eſtate, it follows that this ſtatute being pena 
ſhall not be extended by equity to the + woman here being # 
ſtranger, and out of the words of the ſtatute, no more than in 


a particular perſon not be extended by equity to others 
And further, although the woman — had "ved within 
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che words or eq uity of the ſtatute, y et che intiffs cannot enter 
during her life. Ind this I = to aſſert upon the ſtrength 
of the three branches of the ſtatute which concern the entry. 
The firſt branch fays, © That the recovery ſhall be void, and 

« that the perfon to whom, &c. ſhall enter, as if no ſuch reco- 
«Ky had b been had. | And if no ſuch recovery had been had, 
then the heir could not have entered in the life of the mother, 
no more can ſhe now. The ſecond clauſe provides, « That . 
« if the woman be, c. that then ſhe ſhall be excluded, G. 

« and that the perſon Who, c. ſhall enter, and ſhall ety gy 
« the tenements according to his or their title? And the i ; 
in tail has no title in the life of his mother, and ee gs 
cannot be intended thereby. And the ſtatute of Rich. makes I 
a difference, as before is well ſaid. The third branch of- the by 
ſtatute, which is the laſt proviſo, ordains, "That it ſhall be 
„ lawful for every ſuch woman being ſole or married, after the Sag 
© death of her firſt huſband to give, alien, or make diſconti- — U 
© nuance of any ſuch lands for derm of her life only, after the 

© courſe and. uſe of the common law before the making of 

© the ſaid act.“ And then inaſmuch as the ſtatute faith, that 

t ſhall be lawful for every ſuch woman, &c. this ſhall be in- 

ended a woman who hath ſuffered ſuch recovery. And there 


cc een 


> ore it 4 to be the intent of the ſtatute to make the reco - 

9 vol 75 inſt the woman, and that ſhe ſha l have power 
nd. ring her life to diſcontinue, ergo during her life the heir 
t enter by force of ſuch recovery. So that it ſeems by the 
* faid three branches that the plaintiffs cannot enter during the 


life of the defendant being tenant in tail. And as to the covin, 


ng) it feems to me that it is not well averred, for by the replication 263/49 
the recovery is ſhewn, and the title thereof; and then the 
* plaintiffs have not deſtroyed the title, but Ne fully confelled  _*. 
it, for when hs 4 is en, and is not afterwards traverſed, 02-4 
vere or averred 9 50 y to the contrary, it ſhall be taken to be 1 
el confeſſed. it here; and the proteſtation is not material, 
wn” when it is contrary to a thing confeſſed by implication, or | 
1 by expreſs 8 it is to no purpoſe. And therefore the title 7 75 
a the Lewn in not deſtroyed, but confeſſed, inaſmuch as it is not, 
ele traverſed, nor confeſſed and avoided. And then the covin is 1 
nor tepugnant to the confeſſion, for xn and g title are mere- f 
n, V contrary. * And this is proved d caſe in 15. EA. M. M. Ed. 4. 
2. ; wherein dowerths tenant ſhewe 755 he had difleized one 4 hre Coll 
N = before the writ purchaſed, who. had entered — e pr 1 
the writ, judg went of the writ, and the demandant ſaid that A; 3. Co. 13 32. b. 
entered by ws abate his writ, and there by the opinion of Vin * it. 


Abr. tir 
the whole court the an not for inaſmuch as the 4 Gon 3 
pl en — 4 notice. 


: 7 5 f : 
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mandant had not denied the title of A. he could not have the 
eneral averment of covin, for it is repugnant to the thing con- 
Ria. And fo if a man marry a woman diſcontinuee in tail, 
and aſterwards in a formedon he and the woman confeſs the ac · 
tion, if the title of the ſormedon is ſhewn, and the confeſſion, it 
cannot be averred that he married the woman, or. ſuffered the 


LC — ad - ww * 


ar tail, and enfeoffs the iſſue in tail within age, he ſhall be remit- 

2 r. ted, and by the better opinion the diſſeiſin by the diſſei zor aver- 

1 red without making the iſſue privy may not hinder the remit- 
= 78; oP ter, inaſmuch as the title is not denied. Whenever therefore 

ps Poſt, the title is confeſſed, coyin cannot be generally averred, with- 

31 a. Vin. cut ſhewing a ſpecial wrong done in him that has the ti le; 

Abr. te. Re- and here no wrong is ſhewn to be done, but 2 nient dedire by 

mutter C. Pr. g covin and confeſſion, whereas 2 nient dedire is not bad, if the 

title is good: For if the title is not good, the tells not dri- 

ven by law to maintain it, and to ſtand in defence of it, for 

that would be contrary to good conſcience, quia @ vero non 

declinabit Juſtus. And therefore confeſſion” af an action, or 

nient dedire is not ill, if the title be good. And then when 

the title is confefled to be good, and the nent dedire is averred 

to be by covin, ang tobe bad, this is meerly repugnant to the 

title which is confeſſed to be good. But he that will be aided 

by coyin ought to deſtroy the title, or elſe to confeſs the title, 

*M. 14. H. 8, and ſhew a wrong done afterwards in coming to it. © And 


8 Bro. therefore if a tepant for years would be received to defend bis 
Faurißer de re- term by the ſtatute of Clncefter cap, 11, it is not ſufficient to 


cov, 48. Receit ſhew that the ſuit was brought by covin, but he ought to ſhew 

—67.P. 17. Ed. how the title is not good ; as if it be in a writ of entry ſur diſſe: 

ys. To zin, he ought to traverſe the difſeizin, as in many books it is ad iſ go 

' judged; of if he confeſs the title to de good, then he ought to 

make him that has the title privy. 4 As in 41. 4½ where WWF me 

4 41, Aſa. pl. it was found by office, that one F. who had good cauſe. of ac- ¶ he. 

28. Fitz. Faux- tion of ad terminum guy preteriit againſt an infant by deſcent, Will the 

MEM recov. cauſed one H. to Aire the heir by goyin, againſt whom be f and 

Collafio? . recovered by his writ of entry ad terminum gui præteriit, there Bll fell 

Romitter 46; ypon this ce found the king, of whom the land was held, fen 

15 had reftitution of the land during the nonage of the heir, not. at 

withſtanding the plea and averment and F, jn maintenance of Bi me: 

his title, © So that altho the title be good, yet if covin b Wi tat 

„NI. 18. H. N has the title in coming to it, be ſhall not red, 
5. b. 44. Al. be remitted ; and this ought to be ſhewn by him that ſhall take 

p 59. 'Br6: 5 it, or otherwiſe be made to appear, f And in 20. 

apxif, de re- , in aſſize by an abbot it was found for him, ——_— 


cov, 3, 


d by che King's ſerjeant . 4% ag. 


ie o enquire if t hz od, che aflize faid that the ab- 14, Fitz. o 
To dot without his convent; by dureſs done to the abbot b bar 85 32. _ 9 
l, his cattle, had æleaſed al his right to one A. winded ned in tl 1 | 
Co rit purveyor to the king, and it was enquired? whether it was 


dy dureſs of impriſonment, and the aſſize ſaid that TL 4 


he 1nd there it is held; that although” he releaſe be found, which 

* brima facre imports covin, yet the Kin ſhall not have the land N } | 
in during the life of the abbot, becauſe dhe ſpecial matter + _ [+449] - wv 
in was and ought to be found, which proves the releaſe void, and 1 
it- Wo no colluſion. © * And ſo in 9. H. 4 the king may not have, 1 9, H. 4. 
er- benefit of colluſion found generally upon the ſtatute of Marl. 6. Fitz, Tra- 

üt⸗ ridge tap. 6. without the 3 ſe thereof; for which rea- verſe 18. Bro, | 
ore n I ſay, that if the king ſhall not take advantage of colluſion 16. 1 
the p enerally found without the ſpecial cauſe ſhewn, a mito fortiore * 94 
le; common perſon ſhall not take advantage of it, eſpecially where 4 
by e title is confeſſed tobe good and for theſe cauſes it ſeems to 1 
the e that the covin ĩs not here well averred without the ſpecial 0 
Iri- auſe ſhewn. And he argued further, that execution of the 5 


ecovery ought to be ſhewn, ſor if the tenant in tail die before 
xecution, the iſſue in tail ſhall falſify this recovery; for with- 
put execution it is no diſcontinuance, and' ore executi- 
on ought to be ſnewn. And he argued alſo, that it ought 
o be kw: the wife of the plaintiff was heir to the tat 
ind that ſhe” Tould not be ſeized in tail, and that the ſtatute 
ere ought to be pleaded certainly and that the place of the 
making of it ought to be ſhewn 3 and for theſe cauſes he held 
Au che replication ill, and that the plaintiffs ſhould be barred. Os the fans 


d bis Harrit argued to the ſame purpaſe, and he alſo took the law fide. 

nt to to be that there could not be covin' where the title is good, ex: 

bew ny wrong is done by him that has the title, and this ought 

ei- co be ſhewn ; for here inaſmuch'as the title is confeſſed to 

$ ad- good, in that it is not traverſed, nor confeſſed and avoid 

ht w this recovery may not be averred to be by eovin, for fuch aver- , _ 
there i ment is repugnant in itſelf, and it js ineonſiſtent to ſay that 
f ac- ¶ be did right by covin, for if right is done and no wrong, then 10 
cent, is no covin, for covin is always taken in malam partem; 

n be and chen if the title be (as the plaintiffs have here con- 

there felled it is) the nent dedire is well done, for if the woman de- 
held; fendant ſhould ſtand in defence againſt a good title, ſhe would 

not. at contrary to good conſcience, and for this reaſon'the aver- 

ce of Bi ment of covin it repugnant to the former confeſſion; And the 


te was never intended to puniſh or defeat all recoveries by 
reddition, or nient dedire, but only all ſuch (recoveries as are 

upon a feint title. And a recovery upon good title, where 
no wrong is done, is out of the danger of the ſtatute, _ 


* ; * 
. 
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1 4 be , e and them the, œnftſſion is. do 
1-7 .+3i1,.1 Wrong aid: without: wrong there can be non cin, enge the 


20 c COVINA. repugnant; and becauſe the title is not, defaced in any 
.i*: 0:02 certain point, the averment of covin is not good;,u.IAnfd; _ 


ow phe fla, he; tgok che caſe hate to he out of he 


the regſans before ſheyn ; and as;:t9..the; — — 
ſtatute aguching the nt upon the woman hem ſole at 
1 time of, e which. faith, ““ That the woman 
5 ſhall Nen and exclades.of her title; apd.jntoreſt in the 
% fame anda” whereas 


, FRgOYEry. defore: barred and ex- 
1 46 cluded the woman, het Is 


' 
1 


it that che words Warg mot put 
chere in xain. And che abe. oficheſe words (ag it ſvemed to 
t : tor tim} is hug, vis before women would tee 
3: nolluilo 2 18 . . to the uſe; e for: ther: lives, and 
- after, to the. uſe of other, rangers, and whereas, they! {bould 
have had the uſe e now he ſiatute has taken nawayethe | 

uſe, and exchudes and bars'theis Bale and, igtereſte ig. the ws 
d have hadh and io inflicts 3, Penalty un 
Wem, but goes pot give any-arntry te the hejc/in iber Jie of. 
hw in tail ; for the firſt clauſe is, ( That A hall eh 

e ret 2 manmer and form as they ſhguld * 

done if no. NtURUARCEy :(WAITantyy or FECQYETY 
been had or made, And if np ifuch recovery, had: been bad, 
then the heir ſhould not have. entered upon tu cnant in tai 
until after his death, no mpre hall he how]. Ang, che ſecppd 
clauſe is ut ſapren * and, that dhey 40 whom, bc, : ſhall, enten 
N enjoy according, ta his or that titles therein, and the title 

of the heir is not until after the death of the RR _— pot 
© before,; and 5 it in the caſg here, And, according; to this 
xpoſitian, : aid Wordgs; Vikeoo & That che woman ſhall be 
arred and exgluded, and che other werds,allo may flag 
Ps wi in this ag togk che ſtatute. And, not 
he argued to the ſame effect with. the others before: him 28 40 


all the reſt of the points that were O ... 4: 012 
Molmevs J. At another Melineus Juſtice a . sf 11 beams 6 to me 
3 1D that the plaintifts ſhall recoyer. F the covin, it 


ſeems to me that the plaintiffs need nat to 1 ſpecial cauſe 
ob > thereof; for there is a diverſity between covin app parent, and 
arguende. 8, Co. covin not apparent, for to aver that which is b 3 is 
24 b. 11. Ce, Vain, as $0 aver (ſpecially. that a . horſe I baue bought, which 
= fp Co. Litt. Ras ho eyes, 10 of! in yain becauſe it is apparent. Sad 
b, Week 9 n within 
Nen tee . e ſhe LEN Mats ere | 
He is v Wing Fare a6. Bud, £5 en. 180 ware 
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lord ſhall ſeiae him for his ard, and ſhall not be forced to ſnew 
this colluſion ſpecially. And ſo here it is in vain. to ſhew the 
colluſion ſpecially, becauſe it is apparent, for the woman de- 
fendant, hen {nl Was i ded, came at the firſt day, and 


erefore. was not amerced, and allo ſhe was not eo nor 

ad the view, and ſhe loſt her other advantages, which. the la 
gave her, by which act there appears a voluntary aſſent in her, 
and covin apparent, and then to aver that ec which ap- 
pears hy the record is in vain. d and the ſtatute 0 Wi/tminſter a 2. Inſt. 349. 
2. cap. 4+ recites that the law. was, that if the huſband. would | 
confeſs an action, the wife ſhould have dower by the common 
law, for it is intended by the law to be covin apparent; But * Mo: H.$. F 
if the recovery had been by default, it was doubtful. e But —— RN 
here if the action had been tried by verdict of 12 men, then the cov. 5. T7. 
cauſe of covin ought to be ſhewn, for the law gives credit to Ram. 3. 4. 
the verdict. f And therefore if a man brings an attaint be ſhall 25. ; 

not have a ſuper/edeas, for the law preſumes the verdict to be TR" 
true till the contrary is tried, which proves. what credit the * 8ame'dizerſic 
law gives to the verdict of 12 men: But upon error in fait, IJ F. 5. H. 3. 
or in the record, the party ſhall have a ſuperſedeas, for the law — 
judges indifferently of the truth or falſehood thereof, and there- Bro. 24.At- - 
fore the party ſhall. have a /uper/edeas, but not upon attaint for taive. 122. B. 
the cauſe aforeſaid, viz for the credit given to the verdict. + O e. 
And ſo covin, which is averred in avoidance of a trial by ver- 18. 2 5 
dict, ought to be ſhewn certainly. And the averment of Finch. 327. 2. 
covin generally is good for another reaſon, viæ. becauſe Wen #79. 
ſtatute ſpeaks 8 generally of recoveries | by covin. As che Superiedens 
ſtatute of 4. H. 7. cup. 20 faith; that if any recovery be plead- M. pl. 4. 
ed in bar againſt the plaintiff in an action popular, the plain- 
tiff may ayer that the ſaid recovery was by covin; and chere g 3. Rol R. 4, 
by the generality of the ſtatute the party may aver the covinn 30 
ral, prohibits covin in recoveries 'upon good + titles, as well 
as upon falſe or feigned titles, for the ſtatute is general, and 
then it follows that the covin generally ſheum is good, with- 
out fallifying the title. And as to the other exception, vix. 
the entry upon the recovery, this is not neceſſary to be ſhewn, 
becauſe the ſtatute ſpeaks of the recovery only, and it is a 
recovery without execution, and the ſtatute intended recove- * ” 
ries without execution, as it is proved by a proviſo in the ſtar 
tute, which ſaith, « "That the ſaid ſtatute ſhall not extend to IE. 4 
« any: recoveries to be had, except where ſuch women were | 
« then alive, and then took the ilſues and profits of the id 
lands, or ſome other to their uſe, c. and if they then 
took the profits, it follows that execution was da 


- * 
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ſo the ſtatute extends to ſuch recoveries before execution. 
And as to the other exception which was taken, viz. becauſe 
it was not alledged how the wife of the plaintiff was the per- 
fon who, &c. Sir, as to this, it is not at all neceſlary, for 
that the ſtatute, being general, gives the averment generally; 
and beſides inaſmuch as ſhe has alledged that ſhe herſelf was 
the perſon to whom the intereſt and title, after the death of the 
woman defendant, belongs, and the defendant has demurred 
Aupon it, although the rephcation in this point were vicious be- 
e, yet the demurrer has made it good, for a demurrer is 'a 
. . * , , confeſhon*of the matter of fact before alledged. And ſo the 
—— 1 demurrer, which is a matter ex pet fatto, has made the plea 
Books there which was bad before, -to be good now. b As in a 2 
cited. "quod reddat, if the tenant pleads non-tenure the day of the writ 
u Bee this and Purchaſed, it is no plea, for he might be tenant afterwards ; 
the next Caſe but if iſſue is Joined upon it, and it is found that he was tenant 
held Per Cur. theday of the writ purchaſed, this has made the plea good, for the 
M. 6. H-7. 7-reafon why it was bad is now diſproved. So in debt againſt 
Ace, Judd executors, if they plead nothing in their hands the day "of the 
58.6. H. 7. 11. A x apy. LA, > oh | 45 
za T. 4 f. H. y 24. Writ purchaſed, without ſaying, or ever after, the plea is bad, 
a. b.per Brian. but if iſſue is joined upon it, and it is found that they had aſſets, 
8 — now the iſſue, which was bad, is by the verdit made good. 
Fin Hive 88. So here the plea, which was bad, is made good by the demur- 
| rer, which is a confeſſion of the fact, for the reaſon ' why it 
ſhould be bad is now confeſſed to be good; and fo the faid 
\. exceptions are of no weight. And as to the matter, it ſeems 
that the caſe is within the words of the ſtatute, for inaſmuch 
As it is here alledged that the huſband was ſeized in fee, 2 
it is proved that the inheritance was his, for every fee ſimple 
Which a man has is his inheritance: And then ſhe fad a uſe in 
tze inheritance of her huſband. And he argued as if "theſe 
words in the firſt part of the ſtatute, viz. (to- her own uſe) had 
been in uſe, and to ſuch effect he took them, (as J apprehend- 
ed him) and then he maintained that the woman held the inhe- 
ritance of her huſband, that is to ſay, his land in uſe jointly 
with the huſband, and ſo within the words of the ſtatute z* and 
if it was not within the letter of the ſtatute, then he argued 
that it ſhould be within the equity and intent of it ; he 
Fight rn ROI made no queſtion but that the heir in tail ſhould enter e pre- 
C. fently, and duſt the woman defendant ; and ſo he held that 
the plaintiffs ſhould recover. . | bt... 
Hales J. " Hales juſtice to the ſame purpoſe. And as to the covin, the 
replication is good without ſhewing the cauſe thereof; for firſt 
it is to be noted, that the ſtatute is general, for it is, i women 
by covin ſuffer any recovery, & c. which general words prohibit 
- g covin 
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W-ovin in recoveries upon good title, as: well as upon bad title, 


and reſtrain that which was lawful before, for at the common 

law the woman named in this ſtatute might lawfully make a 

releaſe to the difſeizee with „ or ſuch a woman being 

cefluy que uſe might make a feoftment, or do other acts at 

that time lawful, which now the ſtatute prohibits, _ So that 

although a recovery upon good or bad title had been heretofore 

without puniſhment, notwithſtanding they had been by cp- 

vin, yet the ſtatute now prohibits the covin, as well where the 

action is upon good title, as where it is upon bad title, and 

ſuch was the intent of the makers of the ſtatute, 4 For if a * Vin. Abe. tit. 

woman had for her jointure an eſtate tail according to this ſta- Corin. A. 2. 

tute with warranty, and had been impleaded by action upon? 

good title, and by cov in had confeſſed the action, this is clearly _ 

within the compals of the ſtatute, by the intent of the makers 

of it; for although the title of the action be good, yet if ſhe 

had vouched, and recovered in value, this recovery in value 

ſhould go to the benefit of the iſſue in tail, which now her co- 

vin has deſtroyed. And fo although the title be gcod, yet this 

covin ſhall bring the woman within the penalty of the ſtatute, 5g. 4 

And therefore covin may be © where the title is good, f for Manage U.]. 

the makers of the ſtatute conſidered the the frailty and incon- ER 

ſtancy of women, who might eaſily by flattering words be r Wing. Mar. 

deluded and inticed to covin, and therefere Ry ordained againſt reg. 83. pl. 4 

them a penalty, as a bridle to their inconſtancy, and would © 

not make them, who have ſo little diſcretion, judges of the 

goodneſs or badneſs of the title of actions, but prohibited their 

covin. For which reaſon one may aver the covin . 

For if the title be good, then there is no ſpecial cauſe of co- 

vin which may be alledged, but it ſhalt be averred generally, 

as in the caſe before put a man ſhall aver generally that the re- 

— in action popular was by covin ; for there could be no 

hog cauſe of covin there. And ſo by the ſtatute of 13. 
ich. 2. cap. 17. which ordains, where tenants for life being 

impleaded are I cavin with the demandants that the tenements Nes 

be recovered, he in reverſion ſhall be received, &c. 8 there he. M mn — 

ſhall ſay, that the tenant for life pleaded feintly, and he ſhall elt By. "ag, 

pray to be received, and this cauſe generally ſhall be good by 36. T. 2. H. 6. 

reaſon of the generality of the ſtatute, for whether the title of 14+, , Fl. 21. 

the action be good or ill, yet if tie tenants were of covin with n 

the demandants, the reverſioner ſhall be received, and then H. 6. 19. b. 

the ſpecial cauſe of covin or feint pleading ſhall not be ſhewn Vin. Abr. tit; 

in relpec of the generality of the ſtatute. - D 8e that where fl. 5. E 2. 

ſtatutes ſpeak of covin generally, it ſhall be ſhewn generally,* '". 

but otherwiſe of covin at the common law. And if the makers, f R. 

4. Anteay 
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of the ſtatute of 1 1. H. 7. had only intended recoveries; by 
feint titles, they would have expreſly given the penalty to co- 
vin in recoveries upon feint titles, for it would have been a 
great overſight in them to have ſpoken of covin in recoveries. 

erally, when they only intended covin in feint recoveries. 
Bue that was not their ſole intention. For the iſſue in tail 


might falſify a feint recovery by covin before, but whether the 


title be feint or good, the covin is only prohibited by the ſta- 

[+51] tute, and + covin may alter the matter LF wha the title is good. 
er. 19. 13.8, As in the ſaid caſe of 19. H. 8. where one diſſeized the diſ- 
14. b. her cContinuee in tail by covin, to the intent to enfeoff the iſſue in 
Juſtices againſt tail within age, who had no knowledge of the covin, the fe- 
. 78. offee ſhall not be there remitted by the better opinion, not- 
pl. 98. 1.33: withſtanding his Fog title, and this is becauſe of the covi- 
44. Wing. Max nous intent. d And there it is put, that if my anceſtor diſ- 
ws. 0 pl. ſeizes me, to the intent to make a feoffment with warranty to 
4 remiter, bar me, although the warranty is made 20 months afterwards, 
C. pl. 4. Contra yet it is a warranty which commences by diſſeizin; ſo that the 


- Ante 48. intent gives a different effect to the act. And if a woman 


0 . has good title of dower, if ſhe be of covin that the tenant ſhall 

"Eo. 79. b. be ouſted, by one againſt whom ſhe recovers, yet ſhe ſhall not 
850 © 483. hold it, but ſhall be a diſſeizoreſs; and ſo covin may be here, 
44. Fühler tho? the title is good. And as to that which has been ſaid, « 
Wir. Nez vero non declinabit juſtus, true it is, © but when truth is mixed 
reg. 157. pl. with covin as a noxious herb, and covin with truth, this con- 
37- junction and mixture makes the whole unſavory, and the good- 
M. 44. Ed.; neſs is perverted to wickedneſs. And the covin here ſhe ws it- 
46. a. Fitz. ſelf apparently, for it appears by the record that the woman de- 
Dower 4a. Bro fendant being impleaded in the firſt ſuit had not view, vouch- 


eee eſſoign, nor other delays, which every one that is implead- 


Bro. 6. Collu- ed upon good title may with ſafe conſcience take as advantages 
ſion 10. 31. 41. given by the law, and therefore that which appears here need not 


Aſs. pl 28. per be averred, ſo that for theſe cauſes the covin is well averred 
Nin Bro. 


J. H. execution ſhould be ſued upon a void recovery, for which rea- 
1 is ſufficient, Then as to the 
n, vi at it is not ſhewn certainly how the 
on 40. Peck. Wile of the plaintiff is heir ; Sir, this is not neceſſary for four 
1 „ | | "IA cauſes 


. I. « 36+ 4. 49-'P-ſt. 54. p Opinions of Huſſey and Brian. P. 
H. e 105, Wing, Max. 1:58; pl. 2. * See B. N. 2. 
* 15 baby . . 8e 5. N. C. 5183.4, 
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- one cauſe is, for that the ſtatute is general, vis. it 
ck leafil for the perſon to whom, -&fc. to enter : So that the 
ſtatute being general gives the party a generel anſwer accordi 
to the ſtatute. And therefore if a ftatute was made, that if 
any woman conſent to a raviſher, the parſon of the pariſh where 
ſuch woman dwells ſhall enter and hold to him and to his ſuc- 
ceſſors, there if any ſuch parſon conveys to himſelf title of en- 
try, he ſhall ſhew the conſent to the raviſher, and ſhall ſhew 
that he is parſon, and that he ought to enter, and he needs not 
ſhew how he was preſented, inſtituted, and inducted parſon, 
becauſe he ſhall give an anſwer as general as the ſtatute itſelf 
was. And the ſtatute of 5. R. 2. cap. 7. ordains, That none 
make entry into lands and tenements, but in caſe where entry is 
given by law, there the writ upon this ſtatute, and the count 
alſo ſhall be general, viz. that he hath entered into lands and 
tenements, where the entry was not lawful, and the plaintiff 
ſhall not ſhew any title in himſelf, or cauſe ny the entry of 
the defendant was not congeable, but as ge as the ftatute 
is, ſo general ſhall the writ and count be. And fo the ſtatute 
of 8. H. 6. cap. 9. ordains that none ſhall enter into land with 
forcible hand, there the writ and the count ſhall be general, viz. 
that the defendant with forcible hand hath expelled and diſſeiz- 
ed the plaintiff of his freehold, and he ſhall not ſhew title to the 
freehold, nor in what manner, or of what kind the force is, 
and this is by reaſon of the generality of the ſtatute. And the | 
ſtatute of f maintenance ordains, that none ſhall maintain any e Weſtm. 1. cap 
quarrel, &c. there the writ and count ſhall be general, viz. 28. 
that the defendant hath maintained ſuch an one im guadam tranſ- 
greſſione, and he ſhalt not ſhew ſpecially what refpals Sc. and 
this is becauſe of the generality of the ſtatute. So here inaſ- 
much as the ſtatute is general the averment ſhall be general, 
for which reaſon it is well averred. The ſecond cauſe to prove 
the averment good ts, for that if the wife of the plaintiff ought 
to ſhew certainly how ſhe is heir, yet it might be that another 
is now heir, — yet ſhe ſhall hold the land. As put the caſe 
that the wife was enſeint with a ſon at the time of the death of 
her huſband, and before the _ was born, the wife ſuffered a 
recovery by covin, and the daughter now plaintiff entered, 
and wie the ſon is born, — he is heir, and yet the 
daughter ſhall hold the land during the life of the wife, — 
ſhe was then in rerum naturù and took the advantage which was 
then given to her alone, and ſhe ſhall hold it, and the ſon born © T. g. H. 6. 
afterwards ſhall not recover it of her, no more than in the caſe % Br 
in 9. H. 6. b where a man deviſed land to one for life, re- — 
mainder to the right heirs males of the deviſor, and to the heirs done g. Wing. 
of. 5. 103. 
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of his body „and tenant for life died, and the next 
heir to the deviſor being a woman entered, and afterwards 
ſhe had a ſon. and there it is held by the better opinion, that 
the ſon ſhall not ouſt the woman, becauſe the ſon born after- 
wards ſhall not take away the land before veſted in the woman 
as heir for default of ſuch a perſon then in rerum naturd to take 
the deviſe. And ſo here, the wife of the plaintiff might be a 
daughter, or the iſſue of a 2 and might enter before a 
ſon was born, in which caſe ſhe ſhall hold it during the life 
of the tenant in tail, and no longer, for this ſtatute has not de- 
ſtroyed the tail, but the intent of it is to preſerve the tail; 
and then if the wife of the plaintiff ought to ſhew how ſhe is 
heir, (there being a ſon born ut ſupra) thereby ſhe would give 
the defendant an occaſion to ſhew that the ſon was heir, 
which would be a means of joining iſſue upon that which is 
not iſſuable, for the matter may well ſtand together, and yet 
the daughter ſhall hold the Jand ; ſo that this would be an 
apparent contrariety in the face of the court, and for this 
cauſe the plaintiffs ſhall not be driven to ſhew how ſhe is heir. 
The third cauſe to prove this general averment good is, for 
that it may be that he who has cauſe to enter upon a recove 
by covin may have one, two, or more Cauſes, As if a leaſe 
for life is made to a woman for her jointure according to this 
ſtatute, remainder for years, remainder for life, he in the re- 
mainder for years makes him in the remainder for life his exe- 
cutor, and dies, the woman tenant for life ſuffers a feint reco- 
very, he in the remainder for life being alſo executor enters, 
if afterwards in pleading he in the remainder might not ſay 
that he was the perſon to whom, c. but ſhould be driven to 
ſhew ſpecially how, then he ſhould ſhew double matter, and 
ſo the cauſe ſhewn would be double, or perhaps treble, which 
would much inveigle the court. And alſo if he ſhould be 
[+52 ] be forced to + hold himſelf to one cauſe, then it would be an 
| eſtoppel to him at another time to ſay that he entered for ano- 
ther cauſe, which would be miſchievous to him. Wherefore 
the averment generally that ſhe is the perſon to whom, &. 
is good without ſhewing how. The fourth cauſe to prove the 
eneral averment good here without ſhewing how, Cc. is, 
that the wife of the plaintiff was once in poſſeſſion, fo that 
the eſtate in the thing is executed, and upon this the plaintiffs 
* See Ante 46, have brought an action of treſpaſs, in which caſe they ſhall not 
(a) and the plead ſo ſpecially, nor be forced to ſhew as much certainty, 
Books there as if they were demanding the execution of a thing. And 


_ 1 therefore if adminiſtrators bring an action of treſpaſs for goods 


ennct. 
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taken out of their poſſeſſion, they ſhall not ſhew the letters of 
adminiſtration ; Otherwiſe it is, if the action was brought for 
taken in the life time of the inteſtate, /for there they ne 
ver had any poſſeſſion of the thing, but it is to be executed. 
So if a leaſe is made for life, remainder in tail, and he in 
the remainder is ſeized, after the death of the tenant for life | 
his iſſue ſhall have a formedon, and ſhall declare upon an d im- H. 14. H. 8. 
mediate gift, and ſhall not ſhew the e deed thereof; otherwiſe 4 a otag —4 
it is, 4 if it was to execute the ſame. So here, inaſmuch as the 9 Mar. 
plaintiffs were once ſeized, they need not ſhew how heir, as they res. 103. pl. 
ought to have done, if they had ſought to execute the thing; P*&-57- 
— therefore in this point the replication is good. And three, 18. N 5 
objections have been made to the contrary, which I will an- 4. Bro. Mon. 
(wer. F 2 E 2 25 that 0 os defendant ſhould 5 1. 20. 
anſwer an t the wife is not the perſon to whom, Ac. = Pi. 19. fer 
this iſſue would be too incertain to be tied: Sit, as to this 1 fl. 2c. . f 
anſwer, that in many caſes iſſues ſhall be joined upon as great M. if Ha. 
an incertainty as this is here. For in treſpaſs if the defendant 39. a. Fits, 
will ay it is his freehold, the plaintiff may ſay it is his free. I. Hare, 
hold, and traverſe without that that it is the freehold of the Bro. 34. Per- 
other; this iſſue is good and ſhall be received, notwithſtand- medon a3. Nu. 
ing there may be many ways to prove it; and fo althouga it is 1 2 
in a manner incertain how it is his freehold, yet the iſſue is Heath's Max. 
So in waſt, no waſ? done, or in — » not guilty, 140. 
are good iſſues, and yet they comprehend no certainty., And 
in treſpaſs for goods taken, the defendant juſtified as joint exe- * H. 9. H. 9. 
cutor with the plaintiff to F. S. and that = goods belonged to J. B 5. Per 
the teſtator, Ec. the plaintiff ſaid that the ſaid teſtator deviſed to . . 
him all his goods which remained after the legacies paid, and — | 
ſhewed that he made ſuch and ſuch legacies, which were all his 170. 31. As. 
legacies, and that they were paid, and that afterwards the 3 
plaintiff was poſſeſſed of the goods as of his own proper | 
until, &c. and the defendant faid, that the teſtator made ſuch. T. 6, H. 
a legacy to ſuch an one, which is not yet paid, without that, 5. Fitz. Re- 
that the legacies ſhewn by the plaintiff are all the legacies, c. lic. 44. Bro. 


had any thing, Cc. he ought to ſay, and of this he puts himſelf wenn 5. 3. 


certainly how the wife of the plaintiff was heir, the deſendant 
might 
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t ſay that ſhe had a brother, Sir, to this I have already 
given for anſwer, that fo it might be; and yet the wife of the 
, — plaintiff ſhould hold che land during the life of the woman de- 
= fendant, And it was alſo ſaid, that the defendant might ſay, 
that the plaintiff is a baſtard ; Sir, to this IJ ſay, that the de- 
fendant might not have fuch, nor any other anſwer to the cauſe, 
no more than upon receit of him in reverſion, for that ought 
to be ſhewn, but it is not traverſable; no more ſhall the cauſe 
here be, wherefore this is ſufficiently anſwered. Thirdly, it 
was objected that pleas ought to be certain to every intent, 

| _ © Which the replication here is not in this point; Sir, this is not 
| ſo, for in treſpaſs his freehold is a good plea, and yet it is not 
= certain to every intent, for it may be that the plaintiff has an 
eſtate for years, in which caſe he ſhall puniſh the defendant 

.. notwithſtanding it be his frechold. And fo diſſcixin by 8. 

| to the defendant who enfeoffed the plaintiff, upon whom the de- 

* * fendant entered, is a good plea, and yet it may be that the 

____ . * defendant releaſed after the diſſeizin. So that certainty in 
oP Th 6. pleas is not always requiſite. 8 And there is a caſe where 
Rep ic +, *** tenant at will brought an action of treſpaſs againſt one conti- 
Bro. Trelpals nuando, &c, and recovered damages by award; and yet the 
217. replication, in which the eſtate at will was firſt ſhewn, was not 
eebrtain, for he ſhewed in the replication that ſuch an one was 

© ſeized, and leaſed at will, &c. in which caſe it might be that 
he had determined his will afterwards, but yet the replication 
= was adjudged good, notwithſtanding the incertainty; fo ſhall 
| ; OY it be here notwithſtanding rp of theſe three objections. Ano- 
tail 
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ther objection was made to the replication, becauſe the plain- 
tiffs have ſaid, that upon their entry they were ſeized in 
in right of the wife of the plaintiff; Sir, this is well enough 
= -_ aid, for they have ſaid quorum premiſſirum pretexty, which 
= clauſe refers to the whole matter, viz. to the ſtatute, and to 
= . '  * that which is expreſſed in the anſwer and in the replication ; 
| | and the defendant hath ſaid in her anſwer, that the wife of the 
| plaintiff was heir to George Tailbois, and then inaſmuch as the 
defendant has confeſſed her to be heir, and the ſtatute gives the 
entry to the heir ſpecial, viz. in tail, and the averment is that 
ſhe was the ſame perſon ut ſupra, which is to be intended in 
tail, it ſeems to me that the plaintiffs ſhall be ſaid to be ſeized 
in tail, in the ſame manner as if the defendant had been dead; 
for the ſtatute ſaith, that the perſon to whom, &c. hall en- 
ter and enjoy according to his title, and upon the whole-matter 
the tail is ſhewn to be their title, and thereof they ſhall be 
' ſeized. And in treſpaſs, if the defendant will ſay, 1 
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er of the plaintiff, whoſe heir he is, leaſed the land to the 
— for yeats by deed which he ſhews forth, in which 
there is a condition to re- enteer for default of payment of rent, 
and the deed is entered verbatim, it is ſufficient to ſay that the 
rent was in arrear to him at ſuch a day, and he entered for de- 
fault of payment, and this replication is good without —_— / 
that he is heir to the father, and that the reverſion deſcended . 
to him &c. for upon the whole matter diſcloſed by the plaintiff 
and defendant his entry appears to be lawful, So here, upon 
the whole matter the eſtate, viz. the tail appears, and there- 
fore the replication is good. + And as to the exception taken 
becauſe it was not ſhewn certainly whether it was an inheri- 
tance or purchaſe, Sir, this is not material to be ſhewn, for it 
ſhall not be intended to be by difſeizin, except it be fo ſhewn. 
And as to the exception taken, becauſe they have not pleaded 
the ſtatute certainly, nor the place where it was e, Sir, 
this not neceſſary, for it is a general act, of which all people 
xre bound to take notice; and therefore it is not neceſſary to 
new it certainly, quod omnes juſticiarii conceſſerunt. Then as 
o the ſtatute, it ſeems to me — the woman defendant here is 
within the words of the ſtatute, and if ſhe be not, yet ſhe is 
included within the equity of it. For firſt the words are, that 
if any woman, who hath an eſtate in dower, for | life, or in tail, 
Jointly with the huſband, or ſolely to herſelf, or to her own' uſe, 
in any manars, lands, &c. theſe words may be taken, where 
ſhe has a uſe in land, or land in uſe, which is all one, and 
theſe words which are obſcure are explained by the words fol- 
lowing in the ſtatute, which are, that if ſuch woman ſuffer any 
recovery of the ſame lands againſi them, or any of them, or any 
ether ſeized to their: uſe, or to the uſe of any of them, according to 
the form. aforeſaid, that then, tc, which words, viz, or any 
other ſeized iu their ufe, fully declare and explain the ſenſe and 
manner in which the words aforeſaid are to be taken, which 
is, that thoſe; women, that have a uſe, ſhall be within the 
words, &c, . For an eſtate in uſe is not mentioned bat in one 
place in the premiſſes of the ſtatute, v/z. where it is ſaid, or 
15 or to her tun uſe, for the other clauſe which 
(peaks of a uſe, viz. or by any perſon ſeized to the uſe of the ſaid 
huſband, or of his anceſtors, is to be intended where the thing 
out of which the iſe iſſues is given, viz. the demeſn, ſo that 
an eſtate in uſe is not mentioned or intended by this clauſe, nor 
in any other clauſe before it, but only in the ſaid clauſe which 
ſaith, or ſolaly to herſelf, or to her own uſe. And then if this 
clauſe only ſpeaks of a woman cęſtuy que uſe, and the ſaid clauſe 
PART i 4:1 ah nila, ds. after 


4.5 


ſeized to their uſe, or tothe uſe of them, is only eds 
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after, which ſpeaks of ur had againſt women, or 


this, it cannot be denied but Ng ra > here, where the 
woman had a joint eſtate in tail with her huſband in uſe of 


land of the inheritance of the huſband, is fully within the words 


of the ſtatute. And it is to be noted, that this ſtatute was 
made within 15 years of the ſtatute of 1. Rich. 3. cup. 1. which 
ordains, that the acts of ceftuy que ufe ſhall bind him and his 
feoffees ; and perhaps ſome, who were makers of the ſaid ſta- 
tute, were alſo at the making of the ſtatute of 11. H. 7. and 


therefore well conſidered the effect of the firſt ſtatute, 


which was, that a recovery had againſt tenant in- tail was not 
good longer than during the life of the tenant in tail. And 
then if the ſtatute of 11. H. 7. ſhould ordain no other penalty 
than only to make the recovery void againſt the iſſues, and 


that they ſhould enter as if no ſuch recovery had been, then 


the ſtatute would be in 'vain, for it would provide only for 
that which was provided for before; but the ſtatute has 3 
uite different intendment, for it makes that which was law. 
fa before to be now unlawful z and if tenant in tail of land 
had ſuffered ſuch a feint recovery, as in our caſe is all 
this had been avoidable by the iſſues in tail, as it | ſhall be by 
the iſſues in tail in uſe. And then inaſmuch as the tenant in tal 
in uſe might do as great prejudice as tenant in tailin poſſeſſion, 
and no more, and they are in equal degree, it ſeems the intent 
of the ſtatute was to 4 as well | for the one as the other, 


Vin. Abr. tit. and fo the intent * ſhall aſſiſt the obſcurity of the words in the 
Starntes E. - 6. onſtruction of the words themſelves. And if ſhe be not 
pl, 1. % Not, vithin the words of the ſtatute, yet the equity of the ſtatute 


* Hardr. 210. 


will extend to her, for although this ſtatute ains a principk 

of law, in that it will not ſuffer tenants in tail to bind their if- 
ſues by recoveries, or warranty, &c. yet it ſhall be extended 
by equity, inaſmuch as it was made in reſtraint of the liberty 


- which the common law gave tothe prejudice of others. And 
- upon this ground there are many ir ce. 6. ak of th 


equity. As the ſtatute of Marlbridge cap. 6. 
that fein falſe feeffments of their — 7 they — 
term of years, to defraud the chief lords » of ar Are ber ; 
ſtatutes ſpeaks only of eſtate for years, 1 yet 3 
leaſe! for life, or a Fir in tail to the iſſue is taken within the 
equity of the ſtatute, becauſe the ſtatute was made in reſtraint 
of thathurtful liberty, which tenants enjoyed by the common 
lawtothe 1 * So the ftarute of 4. 140 
cp. 17. ſaith, that if egſtuy que uſe of land holden' 
. ſervice die, and no will 1 Gimd declar the lord — en 
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ward, there if he declare a will in tail, yet che lord ſhall have 

the ward by the equity and intent of the ſtatute, and not by 

the words; for a will in tail is a will, although the reverſion of H & Std. 
the uſe deſcends; but the equity of the ſtatute extends to it, 1 f. K 5.6. 
for the ſtatute was made to give remedy, where wrong, in- pl. 13. Bro. Bf 
jury, and covin were before; for ſuch uſes Þ were invented **tes 6. Tail 
— deviſed upon craft and ſubtilty to defraud lords of their 3 = 
wards and other thi So the ſtatute of Mſiminſter, 2. cop. Yampage, 35. 
1, ſpeaks only of three gifts in tail, viz. in ſpecial tail, in AT. pl. 14. 
frank marriage, and in general tail, and recites the words of nn nz t9: 
the gifts; e yet if land is given to one and.to his heirs, and if T0 ge. 
the die without heir of his body, that it ſhall remain to AT. pl. a5 Bro, 
another, this ſhall be a good tail by the equity of the ſtatute Eſtares 61, T 
although it be out of the words: for at the common law the 3 438. T. pl. , 
intent of the donor was infringed and eluded, which was con- 4. Co. Lite. 4. 
trary to right and good conſcience, and therefore the ſtatute, * 7: O. 40. b. 
being made to reſtrain that vicious liberty of breaking ſuch in- a 2 
tents, which was ſuffered by the common law, ſhall be extended 217. f. Mod, 
by equity 4 And ſo the ſtatute of //e/tmin/ter 2. cap, 3. faith, 268. Salk. 631. 
the heirs, and they to whom the rever/ion belongeth nat be ad- 2, CO 13. 
mitted. c. by the equity of which ſtatute he in remainder vin A . tie, 
ſhall be received, for the common law, which would not per- Eftate T. and 
mit him to be received, ſuffered a wrong, and this. ſtatute 2 5 P. 2. 
being made for the relief thereof, ſhall be extended by equity. — Kun | 
© And fo by the equity of the ſtatute of 13. Rich. 2. cap, 17. Reſpeit 27, M. 
which gives receit for ſeintepleading, receit ſhall be had for 3% . 
feint defending, And an action of account which is given to _ 9.48 & * 
executors by ſtatute ſhall be extended by equity to adminiſ- Rol. Abe, EE 
trators. + For if the law were defective in theſe points it would [( 51 ; 
ſuffer a wrong to be done to others, and therefore things in like O. Pl. 2. Moor 
miſchief ſhall be taken by equity within the like purview. &, I. 94: 10» 
d And fo the ſtatute of 1. H. 5. cap. 3. gives an Won for 8 Via, 
forging falſe deeds, by which the titles and poſſeſſions of others Abr. Tit. Re- 
are troubled; here the ſtatute is in the copulative, yet if the ſceipt A. 4. fo. 
title only be diſturbed, it ſhall be taken within the equity ofs Via. Abe tir. 
the ſtatute, for the diſſeizee who hath only a right Wal have Receipt A. 24 
an actior, as it is adjudged. So that we ſee where the com- Pl. 5. # Netin. 
mon law ſuffers any thing to be done, or gives any perſon a J. 84 
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et 3 liberty or priviledge, which is hurtful or prejudicial to an- Po = 

r the other, and a ſtatute is made for the redreſs T% that by the x. Bro, ys 4 | 
raint equity of that ſtatute a like thing ſhall be taken within: the like 25. Kd. 4- 24+ 
mon purview. And ſuch conſtruction of ſtatutes is of great help 9 
77 and relief to innocent and guiltleſs perſons, and a. great dif- Forgery M. . 
"oh comfort and terror to the guilty and evil doers, and therefore . U. 
et — — 


it is beneficial to the public-weal, which the law principally. 


Hl 
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| regaids. In our caſe then, the liberty which the law gave to 
1328 5 tenant in tail to diſcontinue, or ſuffer a recovery, or to do ſuch 
7 acts, was prejudicial to many; for the reverſion was thereby 
deveſted out of the donor, and prejudice was done to the iſſues, 

for ſuch recovery (as is here alledged) made by William Tailbois 

was a diſcontinuante to them, which alſo was contrary to' the 
intent of the donor; fo that more received prejudice than be- 

nefit from it. And thus it was with L — to tenant in tail 

| in uſe, for the recovery here had by William Tailbois for the 
FR Bro. time took away the reverſion of the uſe, © for he who recovers 


4 H. 8. 
Feoffm, al. Uſe having the land is ſeized to no uſe. And then when the ſtatute 


Z Ne. yas made in reſtraint of ſuch hurtful ** of the tenant in 


- . - tail in poſſeſſion, and the ſame miſchief and prejudice is done 
buy tenant in tail. in uſe, I conclude that this ſhall be taken 
within the equity of the ſtatute for the cauſes before ſhewn. 
And fo the woman defendant is within the purview of the words 
of the ſtatute, and within the equity of it alſo. And there- 

fore for thefe Cauſes the plaintiffs ſhall recover. 


Brown J. At another day Brown juſtice argued. And he was of the 


- contrary opinion for two cauſes in the pleading. One was, 

for that the cauſe of covin is not ſhewn. For although the 

+, ,_ Natute ſpeaks generally of covin, yet it refers the pleading 
thereof to the common law, and therefore inaſmuch as the 
aauauſe of the covin is not ſhewn, the replication is bad. The 
«Vide B. N. c. other cauſe was d, for that the plaintiffs have not ſhewn how 
$ 182. . "ga the wife of the plaintiff was heir, and therefore ſhe could not 


Ef be ſeized in tail as it was pleaded. And as to the execution, 


E he held that it was not neceſſary to be ſhewn. And as to the 
maiatter in law, he held the caſe here within the words of the 
ſtatute, and if it was not, yet he held it tobe within the equity 

of it, becauſe the ſtatute was made in avoidance of covin, 

which is to be abhorred, and therefore the ſtatute is beneficial 


pu ple public weal But for the faid defects in the replication, 


he held that the plaintiffs ſhould not recover. 


. C. J. Montague chief juſtice. It ſeems to me, chat for one defect 


CE only in the replication the plaintiffs ſhall not have judgment. 
2 Firſt it ſeems to me, that covin is well averred without ſpe- 
9. Co. 10g. b. cial cauſe fſhewn. © For covin (according to the true definition 


N. 357. of it) is a ſecret agreement determined in the hearts of f two 


or more men, to the prejudice of another. As if tenant for 


| Sele life will fecretly conſpire with another, that the other ſhall 


recover to the prejudice of the reverſioner, for by this his re- 


39. A619, verſion ſhould be taken away; and this conſpiracy is and = 


« Par Pri. 
Bro. Colluſion 5 174 Gd — 10. L b | a 
73. 1. Rol. Abr. 349, . But Fraud may be by one alone. & Co. 110, b. Fer Cur. 
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be termed covin, ſor all the parts of the definition of covin are Denne 


there fully performed, for there is an union of their two hearts, 2 
aud it is done ſecretly, amt it is th che prejudice of. a third ger. 
ſon, and ſo it is a perfect covin without defect or are 
And, fir, this covin to have a recovery may be as well where # ante go, , 
the title of the recovery is good, as where it is feint or bad. j. 
b And therefore, if a woman has cauſe ofgdower,. and is of » See ante u. 
covin that the tenant ſhall be ouſted; by A. againſt whom ſhe (*) de 
recovers, and has execution, her eſtate de _ adhudged, Cot >.3 
as againſt the diſſeize, to be by diſſeizin, and yet the tide of 
the recovery 1s and true, but the covin is the cauſe wuß/ 
it mall be looked upon to be by diſſeizin. i So. if the iflue in 31 16, KM. 6. 
tail who has good cauſe to have a formedon in deſcender upon 4, b. j 
a diſcontinuance, be of covin that A. ſhall diſſeize R. againſt. ' 6 Hl 
whom he recovers, he ſhall not be remitted, although his title 
be good, but be ſhall be adfwngge » Gage by aſon of the 
covin. And theſe two caſes are fo adjudged in our b 
which prove that covin may be where the title. is | 
the title ſhali not give benefit to him that has it, by reaſon of 
the covin, for the mixture of the good and ill together makes | 
the whole bad, and the truth is obſcured by the falſhood, and 
the virtue drowned in the vice. And fo here, although the | 
title of William Tailbois, who recovered in the — be 
, yet there might be covin between the woman now de. 
endant and the ſaid William Tailbois, and then to ſhew cauſe 
of covin to falſify the title in any point is not requiſite, be- 
cauſe the title may be good, and yet there may be. covin, and 
ſo they may ſtand together, and therefore it ſhall not be neceſ» ., 
fary to ſhew cauſe, &c, And, fir, the title is to be tried be 
tween William Tailbois and others, and not between the plain 
tiff and the defendant here, for they are ſtrangers to the title of | 
the formeden, and it is not the courſe of law to try the title 
of any man between ſtrangers, where he that has the title is 
not party, But if the plaintiffs had claimed by William Tail. 
bots, or under his title, then it would be more reaſonable to 
force them to try the title by whom they claim, but they don't 
claim by ſuch title, and therefore by the due courſe of law 
the diſcuſſion of jt does not come now in debate, and for this 
cauſe it ſhall not be ſhewn, Alſo: there is another reaſon to 
prove that the cauſe of covin ſhall not be ſhewn, for at this 
time the only thing to be diſcuſſed is, whether or no the wo; 
man defendant was party to the covin, and (as I ſaid) inaſmuch ' 
as covin is a ſecret thing, whereof by intendment of law a 
ſtranger cannot have knowiedge, for this f reaſon the law. will (+55 ]+ 
: not £4 7A 


4 
= 


© 


* ” ” J 
* 


* 
7 


Ip | Michaelmas Term. 4. Edw. 6. in C. B. 
Same Diverſi- 


7 H. 2 Ea net force a firanger to ſhew the cauſg thereof. * And if the 
4. 78. pl. 13. defendant pleads that the plaintiff holds jointly with another, 
Tan plea | Je 
Bro, Tenant in he ſhall not be forced to ſhew of whoſe feoffinent, becauſe by 
| commen 17-M. preſumption of law he cannot have knowledge thereof; other- 
4 Vie it is of Jointenancy pleaded en his own fide, And alſo if 
' a man pleads a deed which does not belong to him, he ſhall 
\y not be driven to ſew it. 80 here, foraſmuch as by preſump- 
b tion of Ire the ſpecial of covin does not lie in the knowled 
Catte/m, P. no. of the plaintiffs, they not be compelled by law to ſhew it. 


Bd. 4. 2. a. Fer Alſo there is another reaſon to prove that the general averment 
2 15. of coyin is good. For if the law be that there may be covin 
Per although the title is good, then there may be ſpecial cauſe of 
4 r pl. 8. covin, Kr in Lon ſuch caſes a man ſhalt aver — covin ge- 
Hob. nerally, where the averment of it is given by ſtatutes, or 
$8. Poſt 84. the common law. The ftatute of 1 ich. 4 cap. 17. wh 
| receit for feint pleading, and feint pleading and covin are all 
one: and there he ſhall pray to be received by allegation of 
feint pleading generally. And fo tenant for years by the ſta- 
| _ tute of Gabe ſhall be receiyed, and thall ſay that the ac- 
tion was brought by covin generally, as it is adjudged in many 
* = — . cafes. Þ And in aſſize againſt three, one made default, and a 
age 2. Bro, Perſon anſwered for him as bailiff, and afterwards he came in 
26. Default 36. and diſallowed him for his bailiff, and faid it was his will that no 
other ſhould anſwer for him, but he would make default, and 
not appear, and the bailiffs of the place where the aſſize was 
brought came and demanded conuſance by the king's charter, 
and Rid that this default was of covin to take from them their 
conufance, and this averment of covin generally was held 
M. ro, H. 6. good, for there is not any ſpecial cauſe of covin. And in a 
b. Fitz. formedon by two coparceners againſt one, the parties were at 
Bro. 3 iſſue, and the tenant challenged one of the jurors, and one of 
debe demandants agreed to his challenge. to the intent that the 
inqueſt ſhould not be taken, becauſe he was infeoffed to his 
own uſe, and the other demandant averred the challenge to be 
by covin, and prayed that the covin might be tried, and the 
general averment was held good, and it was adjudged that the 
coyin ſhould be tried, So that covin was averred generally, 
e there could not be any ſpecial cauſe thereof. And ſp if 
man will alledge impriſonment in excuſe of his default, the 
2. 31. H.6 other may ſay that this impriſonment was by covin generally, 
8. 2, Repli. And {© if a fale in market-overt be pleaded, the other may 
Scion t5. Bro, aver it to be by covin generally, cauſ# qua ſupra, 80 if 3 
—— 7 feoffmept is pleaded, the other may aver that jt was 


Ante 46, Champerty, generally, without ſhewing any gee 
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| ſhall aver | p 
| ſpecial cauſe thereof; but where there may be a ſpecial cauſe it 
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thereof, © And ſo in all caſes where averment of covin, or of * vis, Abe. UH. 
any other — is given by ſtatutes, or common law, there a Ooria. B. pl.. 
the ame generally, where there cannot be an wr; 


is otherwiſe. As in 9. H. ö. where in a pracipe quod reddat 
the tenant pleaded in abatement of the writ, a. recovery in a.. 
ſize by a er by action trigd, and the demandant Would 
have averred that the ſaid aſſiae was brought by covin between * x 
the plaintiff in the aſhze and the tenant, fan he was not ad- EE 
mitted to that general averment without ſpecial cauſe ſhewn, Faux. deR 
for there is a ſpecial cauſe there to put the party to anſwer, and S. Bre. 3. 
therefore the party ought to ſhew the title to be falſe, for if 4% 

the title is good, there cannot be covin, But here whether 

the title is good or not, yet the ſtatute prohibits the covin, and 

the covin is a condition annexed to his eſtate, which makes 

the eſtate defeazible, and therefore it is not the title which is 

in queſtion, but the covin, and for this reaſon the covin ma 

not lie in a ſpecial cauſe, and then it ſhall be generally averr 

as it is, and ſo the averment of it is good. Alſo there is an- | 
other cauſe to prove it good. 8 For as the king's ſubjects are Kitch, 4. 
born to inherit land and other thi ſo are they born to in- 

herit and enjoy the laws of this realm, and every man alike 

may have the benefit of the law, and the common preſumption 

is, that every man chuſes to accept of it. But the contrary 

appears in the woman defendant, y when ſhe was impleaded 

in the formedon, ſhe had not view, nor was eſſoigned: and it 

is to be preſumed that ſhe had cauſe of voucher, inaſmuch as 

the tail is ſo old, and ſhe did not vouch, but loſt the advan- 

tages given her by the law; and alſo ſhe came the firſt day, 

(and therefore was not amerced) and ſaid that ſhe could not : 
_ the action, all which things prove h openly a covin, and at * 4 5 
as the common ſaying is, it hath meat in its mouth, i And it baby 33s 
is holden in one 5 that where a woman received pleaded reg. 153. pl. 
in abatement of the writ, that another had brought a writ 12: Ante 9. 
againſt her huſband and her, pending this writ, upon ejgn 8 4. 


ecoy. 
Ante. 


* 


P. 2 


title, and had recovered by nient dedire, and had ſued execu- Brief 228 Bro. 

tion, that this was no plea, becauſe no title was tried in the 109. Receit 31- 

other writ, and a nient dedire is no more than a confeſſion of 

the tenant, and his own act. 80 here, the recovery by nient 

dedire is the act of the party himſelf, and appears to be covin- 

ous, and then to ſhew cauſe of covin, or to aver that ſpeciall 

which appears k openly is vain. And therefore for all + © ® ges ante 49 

cauſes the general averment of covin is good. And as to the (0, and the 

exception taken becauſe execution is not alledged to be fued, —_ e 

kir, this is not neceſſary, for the ſtatute ſpeaks of recoveries by ß 
covin, 
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covin, and it is here a recovery by covin, ugh execution 
is not ſued, And as to what has been ſaid to the c 8 
that if a feint pony is ſued. againft tenant in tail; and he 
Bro. Fauxif. de dies before execution, the iſſue is remitted, and the recovery 
Recov. 10. Ro- is not 2 inſt him, and then if this be ſo, it is out 
8 of the miſchi of the ſtatute; fir, as to this, if it be ſo, yet 


i Vide T. 8 
H. 4-27. pl. 13. 


= 2, Rol. R. makes a feoffment to one upon condition that he ſhall not in- 
403. feoff 7. S. although the feoſſee within age makes a feoffment 
: to J. S. yet the condition is broken, notwithſtanding the eſ- 
tate is defeazible. 80 here, although the feint recovery be 

defeazible by the remitter, if execution is not ſued in the life 

of the tenant in tail, yet the covin in the recovery (which is 

in nature of a condition) is the cauſe of forfeiture of the eſ- 

tate. For there was perfect covin, and a recovery without 

execution, for which reaſon the replication is good without 


[ 456] ſhewing the exccution. And as to the other exception + taken, 9 


becauſe it was not ſhewn certainly how the wife of the plain- 

* See 1. Leon, tiff was heir, it ſeems to me, that for this cauſe only the re- 
73. Govldſb. * plication is bad. For it is a learning in our law, that b repli- 
36, Hob. 233Fcations, © titles, 9 pleas in abatement of writs, and © eſtoppels 
N ought to comprehend certainty, And the reaſon why replica- 
26. z Per Dan tions ought to be certain is, becauſe replications force the 
by. Co. Litt. party to Flue, and in order that the court and the jurors, who 

— 9 WS try the iſſue; may not be inveigled or miſlead by incertainty, 

77. 12. Mod. the law, which is founded upon reaſon in this point, ordains 

665. Doc. Pla. and provides that replications, which make the iſſues, ſhall be 

ed az, certain. * But a bar, which contains certainty to a common 
"as: intent, is good: 8 for a man may plead in bar que gſtate, with- 
* M. 2. Ed. 4, out ſhewing how; but in the replication if he pleads que efate 

26. 4. Per Dan- generally, it is not good, as it is held in 2. Ed. 4. but he ought 

my ante 33. to ſhew how he came to the eſtate for the reaſon aforeſaid, viz. 
(x), and the for the ſake of certainty. And every replication ought to be 
Books thers directly contrary to the bar, and then the party ought to tra- 


1 14 verſe, or elſe confeſs and avoid the bar. And here the bar is 


<1. b. Per Choke good, and the replication contains a miſbehavour of the wo- 
Bro. Eſtoppel man defendant, by which her eſtate is avoidable, whereupon 
| e the plaintiffs ought to make themſelves able to take benefit of 
Briggs. Bro. I the 
Eſtoppel 177. | 
M. 7. H. 7. 7. a. Per Huſſey. F. tz. Elloppel 83. Co. Litt. 403. 2. Doc. Pla. r58, 280. Heath's 
Max. 54. Sed contra P, 22. H. 6 53. b. 51. ®. Per Newton, Bro. Eſtoppel 90. tSce 
ante 26. (V) and the Books there cired. \ 8 Same Diverſity, M. 2. Ed. 4. 26. a. Fitz. 


Que Eitate 9. Wing. Max. reg. 162. pl. 69. 
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ertainly pleaded, then the bar, which is fully c * 
ot fully avoided; for no man in the world can diſcern or judge | 


de pleading how the wife of the plaintiff is couſin to George | 


FTailbois, and it may be that ſhe is couſin by blood to him, and 
ot couſin and heir to the land, for it'may be that he had a ſon 
tho had a ſon. And theſe words pretextu quorum premiſſorum, 


Ec. don't make the matter better, for they neither h encreaſe * 8. P. M. 7. 
nor diminiſh, but are referred to that which is ſaid before, and = 3 
to no more, as they are well taken and expounded in the bill Cre, E. 
pf debt againſt the warden of the fleet in i 7. H. 6. And here Per Fenner |. 
f iſſue ſhould be joined, that ſhe was not the perſon to tubam, Ld. Kaym. 413. 
c. this iſſue comprehends no certainty. * And therefore in }; ee 1 
4. H. 7. where the condition of an obligation was that the ob- 166. 
ligor ſhould not enter nor claim a certain houſe, and the de- NI. 2. H. 6. 5. 


endant ſaid that he did not enter nor claim it, and the plaintiff P! 
aid that he did claim it, this replication was held not good for 


ion by entry into land as next of blood of a woman raviſhed, who i 


has conſented to the raviſher, he ought to ſhew how he is next (J, and the 
of blood. m And fo if a man makes himſelf title in his replica - Boots there 
tion as lord by entry in mortmain, he ought to ſhew how he is = Ante 43- 


lord: and if he in the reverſion prays to be received, he ought 
to ſhew how he came to the reverſion. And all theſe caſes - 
are given by ſtatutes, which ſpeak generally, as. the ſtatute 
here does, but yet for the cauſes before ſhewn a man ought to 
make a ſpecial ov ern to the thing or benefit given by the 
general words. And in a writ of ward if the defendant will 
lay that the anceſtor of the infant held of the plaintiff in ſocage, 
and not by knights-ſervice, this hath been adjudged no good 
plea, without ſhewing how in ſocage, as by fealty only, be- 
cauſe otherwife the ide is incertain. And fo inaſmuch as this 
replication, which 8 to be certain becauſe it tenders an 
iſſue, is incertain, and alſo inaſmuch as it ought to enable the 
plaintiffs to take benefit of the miſbehaviour of the woman de- 
fendant, and makes them actors in this cauſe, (for which rea- 


ſon they ought to alledge every thing certainly, and the whole 


is incertain) for theſe cauſes it ſeems to me that the r lication 
is not good in this point. And as to what has been ſaid by my 
brother Hales, that the averment ſhall be general becauſe of 
the pnraty of the words of the ſtatute, I have anſwered 
that before: and as to the caſe put by him for an example, viz. 


if a ſtatute was made, that the parſon of the church ſhould 


Debt. 26. Bro. 


« : Eſcape 41. 
he incertainty, but he ought to have ſaid that he came to the T,4. H. 9.. 


and, and claimed itz and entered into it, and this would make à 13 pl. g. Bro. 
good iflue. ] And if a man would make himſelf title in his replica- Sn 


* 
* 
J. 
2 


- Michaelmas Term. 4. Edw. 6. in C B. 


enter for a rape, he ſhould ſay generally that he was parſon 

without ſhewing anten 2 fir, I confeſs this 

to be law, for if he ſhews that he was parſon of the church, 

he pleads certainly, for that is a certainty, But if the caſe 

had been put that he ſhould ſay he was the perſon who ought | 

to enter, and did nat ſhew that he was parſon of the church, | 

this had been more like our caſe, and I apprehend this would 

not be a good title, And as to the caſes put of writs of entry 

upon the ſtatute, and declarations, ſir, they are not like unto 

a title, for ſome of the writs and declarations are general, ang 

ſome are ſpecial, But titles 22 to be Mer for 

he that makes title is thereby become actor, and he that i 

actor ought always to plead certainly. And as to what is ſad 

by my brother Hales, that the plaintiffs ſhall not be compellel 

to ſhew how ſhe is heir becauſe it may be that another is noy 

heir,” as the fon born afterwards, and yet the wife of the plain- 

tiff ſhould hold the land during the life of the tenant in tail 

fir, as to this I ſay that it is a matter worthy of conſideration, 

»$.P.cited And it ſeems to me, u that the ſon born afterwards ſhall ente 

e and ouſt the daughter; for the ſtatute of 11. H. 7. ſaith, tha 

113. 1. Co. the perſon, to whom the title belongs after the death of ſuch ur-. 

203. 8: 3-Co. man, ſhall immediately enter into the tenements, and the ſam 

$2. 8. l 42025 and enjoy according to his title in them, and then 

| y, that the title, which the 3 had to enter was in tai, 

and after the ſon is born, the title to the tail is devolyed from 

the daughter; then if ſhe ſhall poſſeſs and enjoy the tenements, 

according to her title in them, and in no other manner, and 

by the birth of the ſon the title to the tail is devolyed fron 

the daughter, and veſted in the fon, then J ſay, that the on 

„. c.x4. , n whom the title pow js, may enter. And it is not like u 

6. x Be Done the caſe where a woman ſeized in fee conſents to a raviſhe, 

28. 1. Co. 95. a. and the daughter being next of blood enters, there I will agree 

3- Co. 61. b. o that the fon born afterwards ſhall not take away the title and 

- "> ppg poſſeſſion of the daughter, for there jt is of a fee - ſimple 

8. 8 . . , 

»P.9.H. 7. P And ſo where a remainder is appointed in fee to the nga 
25. Er Wool, heirs of J. S. who dies having a daughter, who enters 

Bro. Entry the death of the tenant for life, there I agree that the ſon bom 

[+57 ] afterwards ſhall not remove the lands before + veſted in the 

F 1 daughter as a purchaſe, for there it is a fee ſimple, to which 

2 61. d. Cro. the ſon born afterwards hath no right, for the land never un 

B41 11 in any of his anceſtors before, But here the eſtate is an eſtale 

Lev 


8. tail, and the ſon ought to. have it per formam dini. Et pa- 
EA 225, fratrit de fade Ainiplici facit ſororem efſt hæredem. 2 Hut tht 
* Ver. N. B. poſſeſſion of the brother of an eſtate tail as heir to his father 
ee Vill not make the ter 30 be heir, but it ſhall deſcend to th 


cent. 66. Co. 
Nis. 1 younge! 


Kitch. 218. 
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| ſon of the half blood. b And if the baſtard in abates » Lit. 5 399, 
p fee ſimple land after the death of the father, and dies ſeized 400, 401. 
hout interruption, and his ifſue enters, he ſhall hold it, and Nr. 1 
right of the mulier puiſn, and of his heirs is bound for 2. pinch. 118. 
wr. But otherwiſe it is of lands in tail, for the right of the 8. Co. 101. a, 
ker puiſa or of his iſſues ſhall not be bound there. So that *Þ r 
re is a great difference between fee ſimple lands and lands G. L. 43. 
tail. And therefore here inaſmuch as the title is in tail, b. | 
d the act ſaith that the ſhall enjoy it according to his 
le, which is here _— and the eſtate of — — 
Fered the recovery by covin, was defeated > entry of 
e daughter, * — may for this cauſe enter and ouſt 
o daughter, for the title in tail is in him, and there the com- 
on proverb is verified, viz. one ſhall beat the buſh, and at» 
her have the bird. 4 As if a man has land by deſcent on the p, 3 
rt of his mother, and he makes a feoffment upon condition, 24. b. pur C. 
4 dies without iſſue, and the heir of the part of the father a 8 
ters, the heir of the part of the mother ſhall ouſt him; and, Ge. 


L have declared my opinion in the ſaid caſe: but it was well Dr K 


id by my brother Hales fo. 52. that if the plaintiff ſhould 20 
hew how ſhe is heir, then it would give occaſion to the de- 
dant to ſay that ſhe was a baſtard, or had an elder brother; 

ir, 'whether or no it be reaſonable to give ſuch anſwer, I my- 

If report to the audience quaſi diceret that it is reaſona 

vr this deſtroys the title of the plaintiffs without ſhewing the 

pecial matter. And as to what was alſo ſaid by him, that if 

e party ſhould be forced to ſhew how he title, then it h 

icht be that he had double title, as in the caſe there © put, . Ante 55, 
— the ſhewing of that would make the plea double, ſir, as | 
to that the plaintiffs have prevented this well enough, for 
being afraid that the plea might be double, they have ſhewa 
nothing, and now this js worſe than a double plea, for a double 
plea has matter of ſubſtance, but here there is no matter. of 
ſubſtance. And, fir, in the ſaid f caſe the title will not be 
double, for the remainder for years, and the remainder for 

life commence at one time, and upon one livery, and are 
the no more than one title, and whether there be one or two 
titles, in our Jaw a man ought ta hold himſelf to one mat- 
aner, and not to double matter, And as to what has been Kong 
hr $ lad, that it would be an eſtoppel, fir, this is not ſo, for * Ante 33 
20 when one is forced to ſhew a thing certain, and to rely up- | 1.20 
te on one point, he ſhall not be eſtopped at another time to 
* ſhew another thing, which he could not ſhew before, for if 
de ſhould the Jaw would be unreaſonable 9 
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Ante 81. 


ved, and it is a cunning caſe. And as to what was alſo Gavelk. ug, , - 


Michaelmas Term. 4. Edw. 6. in C. B. 


it would prejudice a man, where there was no default in him; 

5 for which cauſe it ſhall not be an eſtoppel. And as to the 
Ante 52. other reaſon moved by my brother Hales, h that the plaintif 
4. need not ſhew how tit, botauke they were once. ſeized, as if 

Si a remainder in tail is once executed, the iſſue in tail ſhall have 

* See ante 52. 2 formedon, and ſhall declare upon an immediate | gift; fir, ] 
Books there 2gree to this caſe, for all paſſes at one time, and upon one jj. 
cited. very. But if it was by way of grant of a reverſion, there al. 
though they were once ſeized it would be otherwiſe; for-ink 
20. Aſs. a diverſity is taken between a remainder and a rever. 
\ ſion, for there the plaintiff in aſſize after the bar made him- 
ſelf title by a grant of the reverſion, and it was held that he 

ought to hw the deed of grant thereof, notwithſtanding he 

was once ſeized by force of the fame. So that he that make 

IT, a. H. 6. 14. title is always actor. and ought to plead certainly, I And it 
pl. 13-perMar- is held in 2. H. 6. that if one makes himſelf title by force of 
CE: _— the king's letters patents, he ought to ſhew them, notwith- 
74. Bro. 4 1. ſtanding he is once ſeized; and perhaps in the caſe of the re. 
15. Ed. 4.17, mainder, if one be to make himſelf title in his replication by 
. force of ſuch remainder veſted in him, he ought to ſhew the 
eſtate precedent, and may not plead a feoffment to him gene. 

rally; for when a man makes title to himſelf, he pleads as 

ceftainly as if .the thing was to be executed, notwithſtanding 

he is once ſeized, for he is thereby become actor (as I faid). 

Wherefore for theſe cauſes the replication is not good. in this 

point. And as to the matter in law upon the ſtatute, it ſeems 

to me that this caſe is within the letter of the ſtatute in one or 

=» Vin.Abr. tit. two places. Firſt, we have a learning in our law, m that if 
f. f. © the terms and letter of any ſtatute are obſcure and difficult to 
be underſtood, we ought to have recourſe to the intent-of the 

makers, and thereby we ſhall come at the meaning of the 

letter. And therefore the ſtatute of Weſtminſter 2. cap, 3. ſays, 

in caſe when a man doth loſe by default the land which was the 

right of his wife, it was very hard that the wife after the death 

her huſband had no other recovery but by a 1writ of right, Cc. 

„H. 70. H. 4. Here the ſtatute ſpeaks, where the huſband loſt, c. u And 
Fux. U eis in. if the huſband alone had loſt, the law always was that the wife 
Per nl might enter, and the was not driven to her writ of right, but 
& 305: ah expoſition of the ſtatute is, where the huſband and wife 
*M. ay. H. 8, loſe by default, for ſuch was the intent of the ſtatute. o And 
23. b. perFirzb, the ſtatute of Mſiminſter 2. cap. 1. ſaith, that if a fine be 


2 410 levied hereafter upon ſuch lands, ipſo jure fa nullus; —. 
1 — | x 


280. 2. Inſt, 336. Sav. 88. 2. Rol. R. 152, 154. Gayldfb, 9. 10. Mod. 179+ 245. Ld. Raym, 
779. Pig. on Regov, 7. Poſt $2. 137. 
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ords ſeem to make the fine void, but yet it is not void, but 
orks a diſcontinuance, though it is void as to barring the 
-ht of the tail. And thus the ambiguous words of ſtatutes 
we always been expounded according to the intent of the 
akers. And the ſtatute of Glouceſter cap. 3. ſaith, li _ 
be heir ere. wife ſhall not be barred of his action after t 
ath of his father and mother, to demand the inheritance of hit 
ather by writ of entry, which his father did alien in the time 
his mother, whereof no fine is levied in the king's. court : 
hich words whereof, &c.; are doubtful and incertain in tte 
tter, but the meaning of them is, -whereof no fine is levied * Litt. $ 731. 
y the huſband and wife, for fines may well be levied by them, . — : 
nd ſuch has been the expoſition ever fince according to the d ß. 
Intent of the makers. So that the intent of the [legiſlature is * 
o be ſought for in the expoſition of the ambiguous words of — 
tatutes, and the letter ſhall be aided by the intent. The words [+ 58']- 
en being doubtful here, we muſt enquire into the intent of + 788 
he legiſlature. Ang as to this it is firſt to be obſerve h, that a 
e marriages of women and their advancement thereby is . T. 3. Ed. a. 
reatly favoured in our law, inſomuch that if a woman gives Fitz. Cui ian 
land to a man cauſd matrimonii prelocuti, and he 22 vita. 14. M. 14. 
rry her, but marries another, ſhe ſhall have a writ to re- = Ro 
over the land. * And if land is given in frank-marriage, pl. 75. F. N. R. 
and the parties are afterwards divorced, the woman ſhall have 205. a. Co. Lite. 
all the land. e And where a cui in vita is given by the ſtatute paar 78. . 
of Weſtminſter 2. cup. 3. upon recovery by default againſt the Pinch 264. 4. 
uſband and wife, by the equity thereof a woman divorced And 34. 
ſhall have a cui ante divortium to recover the land loſt by the . is. a; 
buſband and wife by default before the divorce. Which caſes pic; Ass gi. 
prove how greatly the proviſion of marriage and the eſtate rg. Aff pl. 2. 
thereof is favoured by the common law. And then if they, Fitz, Allze 83. 
whoſe eſtates are ſo greatly favoured by the law, will be of n 4 f. 
covin and deceit to hurt and impair thoſ-eſtates, and to difin- Fits. Afſize415- 
herit the heirs, and ſo to reward benevolence with wrong and Perkins, $ 238. 
diſheriſon, certainly it cannot be thought but that every man C0 · Litt. 22. a. 
would wiſh to ſee ſuch women puni and that the intent of · H. 14. H. . 
the makers of the ſtatute of 1 1. H. 5. was as extreme againſt 28. b. T e. 
them as poffible . And fo it ſeems to me that the intent of che ma, F Kies 
makers of the ſtatute is to be taken moſt ſtrongly againſt theſe ;08. Pol. 5g. 
—_— 1 the 8 ſame ſtatute are doubt- 178. 
|, they ſhall be interpreted ly againſt them. And 
with regard to the words, ſir, — of the ſtatute 
(which- is in the disjunctive) faith, that if any woman, ubs 
bath had, or afterwards ſhall have any eftate in dear, fur tim. 
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life, or in tail, jointly with her huſband, or ſolely to he 1 
2 uſe, 11 any tenements, Ac. ppg her p 
prerchaſe of her huſband, &c. fo that the eſtate in dower'ma 
not be referred to theſe words, jointly with ber huſband, for 1 
woman cannot have an eſtate in dower jointly with her hu 
but theſe words, jointly with ber huſband, ſhall be referred to 
the two other eſtates, viz. for life, or in tail, and here the 
eſtate is in tail, and fo within the words. But then the eſtate 
is referred to the things following, viz. in manors, lands, te. 

a Pyer 10. b. 11. nements, or other hereditaments; and, fir, here it cannot be 

2, pl. 30. denied but that the eſtate is an hereditament, that is to ſay, it 

key * * the uſe, for a uſe is an bereditament, and ſuch an heredin. 

4. Co. 24. . ment, whereof d poſſeſſio fratris in feodo fimplici facit ſoruma rer 

T. Raym. 3t7. &f/e hreredem, as it is held in 5. Ed. <4. and ſuch an heredit 

neh . 876: ment, that if a man has to the value of 40s. therein, he-ſhul 

4. Huch 2; be f ſwom in an affize by the common law: and it js ſuch: 

Bae. Read. on thing, as ſtatutes (ſuch as the ſtatute 2 and 

Statuteof Uſes. others) have admitted to be an hereditament. Here then th Wi 

M. . 24, , Woman has an eſtate tail in an hereditament; but there is on: Wi 

9. b. Ihe, gub. circumſtance wanting, and that is, that the hereditament ought 

3-Bro. to be of the inheritance or purchaſe of her huſband.. And a 

Delcem 36. to this, I ſay, that here the uſe and the land alſo was the in- 

Mg n. 7. heritance of the huſband, for his heir might inherit it, and at 

14. b. 2+ Fra- inheritance is ſuch an eſtate as may be inherited by the heit 

wick. Bro. And as to the definition of Britton which makes a diſtinctio 

Bent a:, between an inheritarice and a purchaſe, . Sir, I have no hr 

NI. 5. Ed. 4. +. regard to it, for his book contains many errors; but the 

* e of Littleton, according to the firſt edition, wherein che nei 

* additions are omitted, which is the trueſt and ſureſt regiſta 

Lin. . of the grounds and principles of our law, defines Þ god feeden 

Dyer 4 pt. 26. nir idem e quod haraditas legitima vel pura. 80 that bt 

4 PE takes every tee ſimple to be an inheritance, and he ſays tin 

Kaim. 576. this word (inheritance): is not only intended-where 2 man hs 

Tat. $1. land by deſcent, but alſo that every fee ſimple or tail, which: 

„ - H. , - man has by purchaſe, is an inheritance. i And as to the ci 

MY Fug. pat in 5. K. 4. of a tui in vita, fr,, at the end of the cite i 

Fee that T hirnmg had been in the chancery to enquire 

8 t3. 5. the form of the ſuid writ, and they ſaid that the form ws 

FAD! both the one way and the other, ä * 

Ante 47. greenery, Gt. = rr Sc. And I have — 

. into the & regiſler, which is accordingly; wberefore this res- 
Lenin za b. on toes? nit at all diſprove r. another cal 
T. 1. Ed. a. ns. put, I that if à woman purchaſe an advowſon, and 
pedic Iz. F. N ularpätion is had when ſhe is covert, ſhe thall be without tt 
B.34-8.%, medy after the death of the huſband, becauſe the ſtatute * 

360. 8 | 
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171 : Il be obſerved in preſentments made unto churches 

5 rage 2 inheritance of wives, c. Which (it has been 

aj id) is to be intended of a deſcent; fir, as to this, it is rer 

T red to the ſentence before, which ſaith, he ſball haue be 

n, ume action as the laſt anceſtor ſhould have had, &c. and for this - 

00 auſe it is to be intended of advowſons by deſcent, for this lag © 
te WM atute is like that of Meftminſter 2. cap. 41: which gives a 

ate eſſavit of a e ſaith, am ati ſhall lie for ibe 

te. mor or his heir to demand the land fo grum in denieſn, where pr 

be gives an action to the' anceſtor, or to his heir. And fo | 

in he ſaid ſtatute of guare iupedit gives the action, which e 1 18 
ta- eſtor might have had; which proves that the ſtatute in- 3 
m_ tended a deſcent; wherefore neither the ſaid ſtatute, nor the N 
10 aſe put, do at all prove that a purchaſe is not an inheritan eee. 
al And in a writ of right of land of his on purchaſe the writ _ - | 
ical ay, quam clamat eſſe jus et hæreditatem ſuam. For which , 

and eaſon it ſeems to me, that the uſe here and the land alſo are 
wehe inheritance of the huſband, for his heir might inherit if, 
ond though the uſe is the inheritance of the huſband und wife. 

mw ergo it is the inheritance of the huſband. And then all the - 

Is rords of the ſtatute are ſatisfied, for here the woman has an — 
in WFeftate, what eftate? an eſtate tail; in what? in an heredita- . : D 
in ment; what hereditament? a uſe; in what manner?” jointly ß, 
dein wich her huſband; how? to her own uſe; of whoſe inherit- 
Yon ance? of the inheritance of the huſband; and ſo all the words 
rea ay of the firſt disjunctive ſentence are fully performed in the cafe 
n here. And if the caſe was not within the words of the firſt 

ner diejunctive ſentence, yet ſhould it be within the words of the 

ite _ 1 25 ſentence, which is, or given to 2 | 

un and wife in rail ized to the uſe of t nd, 

t e Sc. for it 2 but that Ne wes 

tim ſeized to the uſe of the huſband, until the ſtatute of 27, H. 

bas 8. was made, for if they were ſeized to the uſe of the huſband 

icht and wife, ergo they were ſeized to the uſe of the huſband. 

cue And the huſband had the entire uſe, and the wife the entire uſe; 


aſe it for there there are no moieties n between huſband' and wife. Dy. 9-pl. 23. 
And + when the ſtatute of 27. H. 8. was made, it gave the pl. 36. in 
land to them that bad me uſe, It is to be ſeen then, who ſhall , t. 50 J, 
be adjudged in law the donor after che execution of the poſs 56. b. 3. Co. 5. 
ſeffion to the uſe. And, fit, the parliament, (which is no- b. 14. b. Co. 
thing but a court) may not be wdjudged'the donor. For what Litt- 187. b. 
the parliament did was only a conveyance of the land from one _— 
to another, and a Tonveyance by parliament does not make « See 7. EA. . 
the parliament donor; but it ſeerns to me that the 2 feoffets to Bro. Formed. 
ö Den enen anne uſe 45. B. N. C. 
5436. Theol. 
27. reg. 148. pl. 33. 


Dix. lib. 9. cap- 7. 5 23. 1. Co. 47. b. Wing. max. reg. 54. pl. 


Michaelmas Term. . Edo. 6. in O. B. 
uſe ſhall be the donors, for when a gift is made by parlian 


2 _ wy = 7 d every perſon in the realm is privy to it, and aſſents to it, but 
. pl. 20. Bro, yet the thing ſhall paſs from him that has the moſt right and 
m. 28. authority to give it. © As if ceſtuy que uſe and his feoffees join ii 
Leaſe 47- Co in a ſeoffment, it ſhall be ſaid the feoffment of the feoffees, 
b. 2. Nel Abe. for they have the greateſt authority to give/it. And if tenant 


64. pl. 6. Hob. for life and he in the reverſion join in a feoffment, it ſhall be 


17. 


H. 13. H. 7. 


adjudged the livery of the tenant for life, becauſe he has the 
reateſt authority to do it. And ſo if one who is ſeized in 


>. de fee of land, and another who has nothing in it join in a feoff. 


Di ſcontin. 


18 ment, it {hall be ſaid the feoffment of him that hath right, 


6. Co. 15: a 


Poſt. 140. Vin. 5& 
Abr. tit. Grants tion of all others. For if it ſhould be adjudged the gift of 
G. a. 2. pl. 7. 
in Marg. Sed 
Cantra Bac. 
Max 


7. 


2. pl. 20. Bro, 
coffm, 18. Co. 
Lite. „ ſhould be diſcharged, and afterwards a tithe was granted by 
E. 70, Vin. 


0 Abe. tit.Grants opinion, that the rector ſhould be diſcharged by the ſaid grant 


G. a. 2. pl. 10, 


*P. 19. H. 6. 


6aFs. Great. convocation, and as ſuch one of the grantors, for the common 
10, Bro, 40. 


Patent. 16. 


Parliament 88. 
Bar. 25. 
P. 19. H. 6. 2. cap, 1. de donis | conditionalibus, but it remains at this day, 


. 3 and the demandant ſhall make his proteſtation to ſue in nature 


187. Cro. C. 


445. 


and the confirmation of the other. So here it ſhall be faid the 
gift of the feoffees by parliament, and the aſſent and confirma- 


any other, then the parliament would do a wrong to the feotfees 
in taking a thing from them, and making another the donor of 


lax. reg. 24. it. f And, ſir, in the caſe of the rector of £aington 19, U. 
M. 21. 


6, where the king had granted to the rector and his brethern, 


that when a tithe ſhould be granted. to him by the clergy; the) F 


the clergy in their convocation, there it is held by the better ; 


of the king, notwithſtanding he be adjudged in law one of the } 


law faith, that none ſhall be damnified by ſuch ſpecial grant 
made by parliament. 8 And therefore the writ of right patent 


in Landon was not taken away by the ſtatute of We/tminſir 


of. à formedon in deſcender, as he. hall do in other real action 
there. h 80 that acts of parliament will not prejudice am 


Kerk up. And: here the land is by the act of parliament removed ton 


17. Ed. 6. Bro. 


— 


the owners, that is to ſay, the feoffees, to the ceſtuy que uh 
and the ſtatute would do wrong if it ſhould. not adjudge then 
the donors, for they have the greateſt authority to give it, and 


the parliament is only a conveyance, and therefore it ſhall-be 


Formedon 46. 
B. N. C. 5 436. 


ww 


20 


* o 
* 


adjudged the gift of the feoffees by parliament; and ſo the giſt 
of the feoffees who! were ſeized to the uſe of the huſband, and 


8 then within the words of the ſecond disjunctive ſentence. of the 
ſtatute of 11. Hen. 7. And if the feoffees ſhould not be ad- 


judged the donors, then George Tailbois ſhould, but this ſeems 
repugnant for him to be taken to be i donor to himſelf, and 
therefore the feoffees ſhall be adjudged the donors _—_ 
and ſo within the Words of the ſtatute, And if the caſe bett 


uss out of the words, yet it ſhould be within the equity of 


«if A Q dd. 2 


. FRE | - & 4 & L 4 1 4 4 *. 7 


.* Wimbiſh'verJus Tailbois. in C. B. 


e ſtatute. For it is to be conſidered, that the ſtatute was 

de for the redreſs of falſe covin, and to give a {peedier _ _- 5 420 
medy to right. k And all ſuch ſtatutes are in advancemerit Vin. dr. fn. 
T ;uftice, and beneficial to che public weal, and therefore dug... 
be extended by equity. ' And although it reſtrains the li- d. 5. C., A. 
of tenant in tuil, fir, every ſtatute, which ſhall be e- 7. © 


N — 


ended by equity, reſtrains ſome body, and is penal to -fome 
ody. But yet inafmuch as it is beneficial to the greater num: 
er, it ſhall be taken by equity, and fo is this te, for it 
Wee nds. to the ſuppreſſion of deceit, and to the advancement of 
ruth. And the 13 tup. 3. gives a cni 
in vita upon recovery by deſault, beſore which ſtatute. ſuch 
ecovery was a wrong to the wife, and a hardſhip as the qſtatute | 
ith, and therefore a | cui ante divortizm is given by the equity, Ante S. (*) 
Wer that ſtatute. And the ſtatute of Auribride cap. 6.\ſpeaks the Books 


of f them, who wſe't97 their on af and hairs being 4vith- 

" „ age; m yet if his firft fon be dead, and he infeoffs his fe- » See 1 Rol. R. 
15 ond fon, who is his heir, it is within the equity of the fla- 64 2.Brownl, 
e; or if he levy a fine to him, which is matter ef record, 

by P's ſhall be within the equity of the ſtatute, and ꝓet it ſpeaks | FE 2 

r “ feoffment. And the reaſon is, becauſe covin is always ab- 5, 2. 1h. 110 
ant orred in our law, and ſtatutes made in ſuppreſſion thereof are 

the Nor the public good, and therefore ſhall be extended by equity. 

jon \nd fo the ſtatute of 1. Hen. 7. cap. 1. which gives a writ of 

ant ormedon in remainder againſt the pernor of el >; was made 


n ſuppreſſion of covin, for the feoffment made to perſons un- \ 
vown to defraud thoſe that had right to the land was a great 


Jay, ovin and deceit in the law; o and therefore a ſcire facias 2 2 * 
2 . . . 31. ? ia - 
ure xecute a remainder ſhall be maintainable againſt the pernor of Se 


he profits, as it is adjudged in 14. H. 7. and all this is for nor de prof 
e cauſe above given. So it is here, for Bracton ſaith, de ro T... l. 


imilibus ad fimilia eadem ratione procedendum «ft, and therefore hi Relw. | 
uſh naſmuch as this ſtatute was made in ſuppreſſion of covin, it back, 3 
hen ball be extended by equity, eſpecially as the intent of the 63. Pot. 178, 
and inds of the makers of the ſtatute are to be ſuppoſed very 
1-be evere againſt the women therein mentioned, as I have ſaid 
git efore. And then the ſtatute of 27. H. 8. which executes the 


dolſeſnon to the uſe, makes the poſſeſſion ſubject to the condi- 
lon, which was annexed to the eſtate being in uſe. As the 
atute de prerogativa regis cap. 1. ordains that the lord the 

ſhall have the wardſhip of all the lands of ſuch as hold 
df him in chief ight's ſervice, of whomſoever they hold 
ſe by ſuch ſervice, Gtr. and the ſtatute of 4. Hen. 7. cap. 
7. ordains, that if ce/fuy gue uſe die, no will by him declared, 
nd his heir within age, the lord ſhall have a writ of ward as 
PART I, L well 


Michaelmas Term. 4. Edw. 6. in C. B. 


well for the body as for the land, as he ſhould have had if the 
» $, P. debated anceſtor had been in poſſeſſion of the ſame. eſtate: p now the WM 
T. — 2 4 law was upon the conjunction of theſe two ſtatutes to. 
26. 6g. Samt. gether, that if the king's tenant had died ſeized, having allo Wi 
Frerog. 9. a. b. a uſe in land holden of other lords, the king ſhould have 
Contrs B. N. C. his prerogative in them, for the ſaid ſtatute of 4. Hen. 7, 
9 18. makes the land in uſe. ſubject to the king's prerogative. Ani 
ſo here, the ſtatute of 27. Hen. 8. which unites the pofle(. 
ſion to the uſe, makes the poſſeſſion ſubject to covin an- 
nexed to the eſtate in uſe. For which reaſons it ſeems to 
[+60] me that the 4 caſe here is within the words of the ſtatute d 
11. H. "oh And if it be not, yet it is within the equity of it 


and ſo the entry of the plaintiffs is maintainable: but for the 0 

8 ſaid ſingle fault in the replication they ſhall not recover. 1 

Nita hens. And fo note, that all the juſtices held the caſe here with 
in the words of the ſtate of 1 1. H. 7. and if it was not with. Wi 

| in the words, that yet it was within the equity of the ſtatut WY" 

ak And they held alſo, that the heir might enter * immediate), i f 
* 2.Rol.R.gob, that is to ſay, in the life of the tenant in tail. But no judg- WA: 
Hed. 155. ment was given. ib 216 1 
* f Wa nc 


The Pleadings: Dive verſus Maningham: 


* 

a caſe argued in the common bench before all the 
1 ee 5. dert in Michaelmas term, in the fourth 
car of the regen” of 8 ixth, bettveen Lewis 
Dive late ſheriff of Bedf. plainti f and John 5 
endant, in an action of debt upon an obligation brought by 
of ſaid plaintiff againſt the'defendant. The record muas as 

alan, Rot. 559. pots 


aldich in the county of Hertford draper, was ſummoned to 
anſwer Lewis Dive, Eſquire, late called Lewis Dive Eſquire 
ſheriff of the county of Bedford, of a plea that he render to 
him 401. which he owes him, W detains, c. 
And whereupon the ſame Lewis by Thomas Grendon his at- 
torney lays, that whereas the aforeſaid John the laſt day of 
May in the thirty-eighth year of the reign of the lord Henry 
the eighth late king of England the father of the lord the king 
now, at Bedford by his certain writing obligatory acknow- 
ledged himſelf to be bound to the ſame Lewis in the aforeſaid 
401. to be paid to the ſame Zzwis on the feaſt of Penteco/f 
then next coming, nevertheleſs; the aforeſaid John, although 
often requeſted, the aforeſaid 407. to the ſame Leit hath not 
yet rendered, but the ſame to render to him hath hitherto re- 
fuſed, and yet doth refuſe. Wherefore he ſays, that he is 
damnified and hath damage to the value of 100 ſhillings: and 
therefore he brings ſuit, &c. And he produces here in court 
the writing aforeſaid which witneſſeth the debt aforeſaid in 
| -whs aforeid, the date whereof is the day and year aboveſaid, 
And the aforeſaid John by Jubn Poly his attorney comes and 
defends the force and injury when, &c. and prays ayer of the 
writing aforeſaid, and it is read to him, &c. and alſo prays 
ger of the indorſemerit of the fame writing, and it is read to 
him in theſe Words; the condition of this obligation is ſuch, that 
if one Thomas Maningtiam of Luton in tht county of Bedford 
eeman ſave and keep harmleſs the within named fb, 74 againſt ' 
Or ſevereign leu the ting, and one Thomas Palley of London 

max Frog Se all time and times be at he commandment 4 


Rr e en 1 


1 the ſaid riff" at a true priſoner. „to appear before the hing's 
d fie by Wt, or aher vithin king's reaim, - 
then this obligation to be 25 and of none ict, or 7 8 

f 5 2881 #441 4 21. cle | and 


OHN Maningham;, late of Ballet in the county of Bu. * * | | 
Hertfird drapet, otherwiſe called John Maningham of Dec area. 


fland in his full —_— and virtue. Which being read and 


| have, becauſe he ſays that at a parliament of the faid Lord 


| holden at Weſtminſter the twenty-fifth: day of February in the 
_ twenty-third. year of his reign, amongſt other things it 


1 


Warrants, and in ſuch places as 75 aforeſaid writs. bills, or 


The Pl d hy : Dive verſus Mz ins * 1 


heard, the ſame John Maning ham ſays, that the aforeſaid 
Lewis his action aforeſaid thereof againſt. him ought not to 


Henry late king of E ngland, the ſirth from the conqueſt, 


was 
enacted, that no ſheriffs, under-ſheriffs, ſherifts-clerks, 
ſtewards or bailiffs of aw yan or 2 2 nor coro- 
ners ſhould take any thing by colour of their office by them- 
ſelves, or by any perſon to their uſe, of any perſen ſor ma 
ing a retürn or panel, and for every copy of a ana 70 
And that the aforeſaid ſhetiffs, and all the other officers 
miniſters aforeſaid ſhould: let out of priſon all and all manner 
of perſons by them or any of them arreſted, or being in thei 


capias ullagatum or excammunicatum, ſurety of the peace, and 
al wed by ec 


fy, I pt the orelaid Peri 
or the officers or miniſters foreſaid Ih 


ou e 


ings more full 
** after K. 


f . 
"ONE. bt h ſince 
conqueſt, one Thomas Palley of Londen hſhmonger ſued forth 
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The Pleadings:. Dive verſus Maningham. 


miner in the county of Middleſex, à certain writ 
x Heh o of dene fc ee the aforeſaid Bisses 
Maningbam, directed to the thy ſheriff of the aforeſaid county 
of Bedford, by which faid writ the fame lord the king reciting 
that whereas Thomas Maningham of Luton in the county 
Redfard yeoman, before the reverend. Edward Mountague, 
knight, chief juſtice of his bench, deputed to take recogni- 
zances of . debts, acknowledged himſelf to owe to Thomas 
Palley citizen and fiſhmonger of Lenden two hundred marks 
ſterling, which he ought do pay him on the of Eafter 
then next to come, and hath. not yet paid the fame, as it was 
faid, the king, commanded him. by his writ to take the body of 
the aforeſaid Thomas Maningham (if he were a layman) and 
him ſafely keep in the priſon of the ſaid late king, until he 
ſhould fully ſatisfied the debt of the aforeſaid Thomas Palley, 
and carefully to extend and appraize, according to. the true 
value thereof, all the lands — chattels of the ſaid Thamas 
Maning bam in his bailiwick by the oaths of good and lawful 
men of the ſame bailiwick, by whom the truth of the matter 
might be better known, and to cauſe them to be ſeized into 
the hands of the ſaid late king, and to be delivered to the 
aforefaid Thomas Palley rn ſhould be fully fatisfied for 
his debt aforeſaid, according to the form of the ſtatute of 
W for the recovery of ſuch debts lately made and 
provi And how the fame precept of the faid late king 
was executed, he ſhould certify by his letters ſealed to the 
ſame late king in his chancery at a certain day then paſt where. 
ſoevet he ſhould then be: and that he ſhould have there the 
writ aforeſaid, And the fame late king commanded his 
ſheriffs of London, A #, and * that they ſhould 
take the body of the aforeſaid Thomas ingham (if he were 
a layman) and him ſafely keep in his priſon, and that 
ſhould carefully extend and appraize all | lands and chattles 
of the ſaid Thomas Maningbam in their bailiwicks, and cauſe 
them to be ſeized jnto the hands of the faid late king in form 
aforeſaid and the fame ſheriff returned into the > a of 
the ſaid late king, that the faid Thomas Maningbam in the writ 
aforeſaid named, at the day and time of the recognizance of 
the debt in the ſame writ. ſpecified, and 3 was and 
now is ſeized: in his demeſn as of freehold, of ſix meſſuages, 
four gardens, fix Acres and a half of arable land with the ap- 
purtenances in Luton afocefaid in the aforeſaid county of Bed. 
ford. And further, that the aforeſaid Thomas Maningham at 
the time of the recognizance aforeſaid, or at any time after- 
wards had not any other or more manors, 


The Pleadings: Dive bh Maningham. 
or tenements, goods or chattles in his bailiwick which might 
in any wiſe be extended and appraized, or ſeized into the 
hands of the ſaid late king; which ſaid lands and tenements, 
as alſo all the goods and chattles aforeſaid he had cauſed to 
be ſeized. into the hands of the faid late king, as it was com- 
manded him, and that the aforeſaid Themas Maningham was Wl 

not to be found in his bailiwick, wherefore the ſame late king Wn 
commanded the aforeſaid late ſheriff of Bedford, that he ſhout] 4 
deliver to the ſame Thomas Palley the aforeſaid meſſuages, 
gardens, lands, and tenements, with the appurtenances, and 
alſo the goods and chattles aforeſaid, if he ſhould be willing 
to receive them at the extent and appraizement aforeſaid, to 
have, that is to ſay, the ſaid goods and chattles in part of ſa- 
tisfaction of the debt aforeſaid, and alſo to hold the meſſuages, 
gardens, lands, and tenements gforefaid with the appurten- 
See B. N. C. ances to him and his aligns, as his * freehold, until he ſhould 
§ 226, be fully ſatisfied his debt aforeſaid together with his damages, 
coſts, and expences which he had ſuſtained in this behalf: and 
nevertheleſs that he ſhould take the body of the aforeſaid 
Thomas Maningham (if he wete a layman) and him ſafely keep | 

in the priſon of the ſaid late king, until he ſhould fully fach 

0 the faid T homas Palley for his debt aforefaid together with his 
damages, coſts and expences abòveſaid, in form aforeſaid: and 
how this precept of the ſaid late king was executed, he ſhould 
make known by his letters ſealed to the fame late king in his 
chancery, on the morrow of the aſcenſion of our Lord then 
next coming, whereſoever he ſhould then 'be,' and that he 
5 ſhould have then there that writ. At which ſaid morrow + of 
162] the mo of our Lord, before the ſame late lord the king 
in his chancery, the ſame chancery then being at 1eftminſler 
in the county of Mdaleſex, the ſame late ſheriff returned, 
that by virtue of that writ directed to him, he on the thirtieth 
day of May, in the thirty-eighth year of the reign of the ſad 
late king, appraized and delivered to the aforeſaid Thomay 
Palley the meſſuages, gardens, lands and tenements above 
written with the appurtenances, as alſo the goods and chattles 
aforeſaid, to have, to wit, the ſaid goods and chattles'in part 
of ſatisfaction of the debt aforcſaid, and aifo to hold the mel- 

ſuages, gardens, lands, and tenements 'aforefaid with the ap 

purtenances to him and his aſſigns, as his freehold, until 

ſhould be fully ſatisfied the debt aforeſaid, together with his 

damages, coſts, and expences, which he had reaſonably ſuſ- 
tained in this behalf: and alſo that he had taken the body of 

the aforefaid Thomas Maningbam, and had kept the ſame in the 
priſon of the faid late king, in form aforeſaid. And the 2 
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Dire ofen Maningham; in C. B. 


„, Moninghom further ſays, that the aforeſaid Thomar A. 


| at Luton in the aforefaid county of Bedford was ar- 
22 by virtue of the aforeſaid writ above ſignified, and for 
t cauſe was impriſoned by the ſaid Lewis Dive (he the ſame 
if then being ſheriff of the aforeſaid county of Bedford) 

t Bedford in the fame county of 'Bedfora, under the cuſtody 


if the faid Lewis then ſheriff of the lame county. And the 


ame Thomas being ſo impriſoned, the ſame John, for the de- 

very of him out of priſon, by the aforeſaid writing obligatory : 
zound himſelf to the ſame Lewis then ſheriff of the ſame 

ounty, in the aforeſaid 401. And this he is ready to verify; 

vherefore for that the writing z foreſaid was not made on ſuch 

ondition, as by the ſtatute aforeſaid it ought to be made, he 

rays judgment if the aforefaid Lewis by virtue of the writin 

pbligatory aforeſaid * to maintain his action aforeſaid 

ereof againſt him, &c, | | ] 
And the aforeſaid Lewis fays, that the plea of the aforeſaid pluinuif de · 


. ohn is infufficient in law to preclude him the ſaid Lewis from murs. 


aving his action aforeſaid againſt the aforeſaid Jobn, and that 
ze has no neceſſity, nor is by the law of the bound to 
anſwer that plea in manner and form aforeſaid pleaded. And 
this he is ready to verify; wherefore for want of a ſufficzent 
anſwer of the faid John in this behalf, the ſame Lewis prays 


judgment, and his es 2 of the detaining the ſaid 
Co 


debt to be adjudged to him, 

And the aforefaid John, for that he hath above alledged Joinder, 
ſufficient matter in law to preclude the aforeſaid Lewis from 
having his action aforeſaid againſt him, which he is ready to 
yerify, which faid matter the aforeſaid Lewis does not —ç 
nor thereunto in any wiſe anſwer, but che ſaid averment 
wholly refuſes to admit, prays judgment, and that the afore- 
fad Lewis may be precluded from having his action aforeſaid 
yn him, &c, And becauſe the juſtices here will adviſe 

and upon the premiſſes before they give judgment thereon, 
day is given to the parties aforeſaid here untill the inorrow of 
the holy Tyinity, to hear their judgment thereon, becauſe the 
juſtices thereof not yet, c. The judgment appears after the 
arguments, | 


The cafe was rehearſed briefly in this manner. - Lewis Dive The CASE, © 
late ſheriff of Bedford has brought an action of debt for 4% Th: Tema, i 
| | againſt One being in 
| | vpon 

2 recogni ccording to the ſtatnte of 23 H. 8. in bound to the theriff 
Cong the the res keep — — — the merit againſt the King and the * 


who ſued the execution, and at all times be at the command of the ſheriff, as a true priſu 9 
Kc. this is void by the ſtatute gf 23. H. 6. cap. 10. | 4 


: 
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at Weftmingtes ot ellewhere within the realm, that they Wy 
the obligation ſhould be void. And the defendant faith, Bl 
—_— other things it was enacted, &c, And. reciting three BN: 
branches! of the ſtatute of 23. N. 6. cap. 10. (vin. the clauk Ws 
concerning letting priſoners, to bail, and the clauſe concerning 
the exceptian, and the clauſe concerning the making of obli. Wl 
gations without condition ta be void, and thoſe. alto Which are 
made to the ſheriff without naming him ſheriſh, and all the 
reſt of this branch) ſays further, that the faid Thomas Pally 
purchaſed out of the chancery a writ of liber@ri facias out c 
2 recognizance made to him by the ſaid Thomas Adaninghan, Wil 
which was directed to the ſheriff of Bedford, commanding ES 
bim to. do, the contents of the faid writ, and to, certify into the Wl 
ahuncery (at a day then paſſed) how the writ was ſerved; and Wl 
he ſhews alſo that the king had ſent to the ſheriffs of Landen 8 
Fay cad and Hertford other writs in form aforeſaid ; and the da 
ſame ſheriff returned the writ into the chancery, to wit, that it 
be had extended the lands, and that the ſaid Thomas Adaning- Wi 
ham was not to be found, &c. whereupon a liberate was ſh, 
awarded to the ſheriff of Bedford, who returned the delivery, WA 4: 
and that be bad taken the body of the ſaid Thomas Maning bam, 
and kept him in priſon. And further the defendant faith, that 
by force thereof the ſaid Thomas Maningham was in prilop 
under the | cuſtody of the plaintiff, then ſheriff of the fad 
county, and that he the fame defendant made the obligation 
to the ſaid plaintiff for the delivery of the ſaid Thomas Manng- 
ham out of priſon: and this he is ready to verify; wherefore 
inaſmuch as the faid deed was not made upon ſuch condition 
as by the faid ſtatute it ought to be, he demands judgment, 
if the plaintiff by virtue of the ſaid deed ought to maintain 
his action. And upon this plea in bar the plaintiff. has de- 
For the Plain murred in judgment. And it was argued at the bar for the 
riff, plaintiff, that the bar was not good. For the defendant has 
* Nate, the, recited the record commencing at the writ of * liberari = 
Ex- 
tent 


Write which is : $4 * 

Ae koche e. and this he ought not to do, for before the delivery 

cord a Liflerag = 

Janes: ua 1 : 

en fagias, und theſe words in the End of the Writ, viz. e fprefate Thema, e, iba? 
en de falſe, for it fhonld be tn prefaote Theme, Cc. liberari faciary as 


it appears by tht 
i and fo the. & put for ut, alters. the ſenſe, aud this being not ell un esdead her 
makes the Doubt and the Argument. , | c | | 
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is always awarded and returned, and when the thing ap- 

; At certainly thereby, then a kberate ſhall be awarded. For 
e ſtatute of 23. H. 8. cap. 6. of recognizance of debts re- 
| 1 s the order of the execution to the order of the execution 
we ſtatute ſtaple, which is referred to the ſtatute merchant, 
each is referred in ſome points to the ſtatute of Aon Burnel. 
ad by them it appears that an extent ſhall be + firſt had, and 


* 


hall not be made at the beginning. * And when a man p 
vr recites a record in any ee. 


F e 


Which is not done here, and alſo he ought to commence at 
Eſt acknowledgement of the debt, a is he has not done, 
and for this cauſe the plea in bar is vicious. Further, it is 
Wllcdged in the ſaid record, that the ſaid writ was directed to 
ie ſheriff of W aud it was commanded him to certif 
nto the chancery how the writ was ſerved, at a day then p 
c. and every writ appoints a day for the return which is to 
ome, and not which 1s paſled, and fo inaſmuch as this word 
then) is a word ſignifying the time paſt, and the return ought 
o be at a tune to. come, this reaſon alſo proves the record 
badly recited, and ſo the plea in bar is inſufficient. Further, 
it is contained in the bar, that the ſame ſheriff returned the 
writ, and there are four ſheriffs mentioned before, viz. the 
ſheriff of Bedford, the ſheriff of London, the ſheriff of Mid. 
dliſex, and the ſheriff of Hertford, and then to ſay that the 
ſame ſheriff returned the writ, is quite incertain, and the 


done here, For there is a common diverſity holden at moots 
in court and chancery, that the writ ſhall be directed to the 
ſheriff of ſuch a county generally, without naming his name, 
but he ought to put his name to the return, and fo here, 
wherefore inaſmuch as the name of the ſheriff is not expreſſed, 
and alſo inaſmuch as it is incertain to what ſheriff the return 
{hall be referred, the plea in bar is for this cauſe inſufficient. 
And as to the matter, the obligation is good and out of the 
proviſion of the ſtatute for divers cauſes, for firſt it is to be 
ian conſidered, that the ſtatute has three principal branches touch- 
ex- ing this point, The firſt is, a commandment to the ſheriff 
tent to let to bail ſuch perſons there expreſſed, The ſecond is, to 
| reſtrain the others contained in the exception. The third is, 
rt to make obligation taken in other manner than the ſtatute 
limits to be void. But it is to be conſidered, that hn oſt 
ranc 
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| it of lberat be and delive 
terwards a writ of liherate ſhall be awarded, . 8 


court in our law, he ought a. 1 8 
o plead or, recite it fully, and in good order, and . Lie. 303 4 


ſheriff laſt named is the ſheriff of Hertford, and always, 
« when the writ is returned, the name and ſurname of the gt K. 
ſheriff ought to be put to the return: and ſo he ought to have H. 6. 27. b. 


Per Cott, Bro. 
Return de 
1 48. 41. 
2% T. 
9. I. 19. 4. 
Per Genney. 
Bro. ſupra 54. 
T. ix. H. 6. 
44. b. Per God- 
red et Paſion 
Bro. ſupra 119. 
Scire — 33. 
T. 26. H. 8. 3. 
10. Bro. 
— Dale. 
41. 
Dal. 68. Pl. 2 
& 36. Mo. & 
2, Rol. R. a10, 
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branch is referred only to the firſt, for the words of the third 


branch are, that no 2 nor any of his officers or miniſter; 
aforeſaid take or cauſe to be taken or made any obligation for any 


cauſe afareſaid, &c. and theſe words, viz. for. any cauſe afore. 
aid, me 1 to the firſt branch only, viz, to ſuch perſons i 
as are mainpernable, and not to the ſecond branch, for thoſe i 


in the exception, which are in the ſecond branch, are not 
mainpernable. And then the intent of the ſtatute was not to 
make obligations void for letting any at large, but ſuch only 
as were bailable. And here Thomas Maningham was in u 

execution, and was one of thoſe contained in the exception, 
and the letting him go at large is an eſcape, and fo is out of 
the intent of the ſtatute, and is meerly at the common law, 
in which caſe the obljgation ſtands at common Jaw, and fo 
is good, And alſo it is proyed by other words in the ]af 
branch of the ſtatute, that the ſtatute does not extend to 
avoid the obligation here. For the ſtatute ordains that obli- 
gations ſhould not be taken but upon condition that the priſoners 
appear at the days contained in the. ſaid writs, bills, or war- 


rants, &c, and here the priſoner had no day to appear, for 


which reaſon it appears to be out of the intent and words of 
the ſtatute, and to be at common law, and fo the obligaten 
is good. And as to theſe words which are contained in the 
ſtatute, viz. vel colore officii ſui, they are referred to the ſaid 
firſt branch of the ſtatute, that is to ſay, concerning obliga- 
tions taken of thoſe who are in by writ, bill, or warrant, and 
have a day to appear, &c, But to refer it to thoſe, who are 
not bailable, could never be the intention of the ſtatute, for 
the ſheriffs would always ſafely keep ſuch perſons for their own 
indemnity, that is, to avoid eſcapes, and it was rarely ſeen 
that any, who were not bailable, were let at large, and ſtatutes 
are not made to remedy ſuch rare miſchiefs, but common mi- 
chiefs, and for theſe cauſes the ſaid words colore offictt ſui are 
only referred to thoſe who are bailable, and not others. And 
therefore our caſe (where Thomas Maningham was not bail- 
ble) is out of the intent of the ſtatute, and conſequently the 
e, for his deliverance is ſo too, And alſo for another 
cauſe the caſe here is out of the proviſion of the ſtatute, 
that is, becauſe Thomas Maningham was impriſoned, and the 
obligation is made by, Jobn Maningham now defendant, and 
Jahn Maninzham was not impriſoned, and then the ſtatute 
does not extend to avoid any obligation made but only by thoſe 
perſons who are in their cuſtody by courſe of law, and here 
inaſmuch as he that made the obligation was at large and neve! 
impriſoned, this was out of the words of the ſtatute, and the 
a | | nb 
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j al ſhall not be extended by equity; for which 
— being is at the common law, an not touched 
the ſtatute, and ſo good: and therefore the plaintiff ſhall 


over. 
n the other hand it was argued at the bar for the defendant, 
6rd «of ſhould be bares. And as to the firſt excep- — ' 
on, which has been taken, for that the extent ought to be 
a awarded, and after that the /iberate, and now the writ of 
facias is firſt awarded; as to that it was faid, that 
ere is in the firſt writ an extend! facias with a ſeizure, and 
ſo with a liberari facias, in which caſe as to the extent the 
rit is good, and the liberari ſacias is more than neceſſary in 
e ſame writ, for in rei veritate the {iberate is a ſeyeral Mit 
itſelf, but yet as to the extent and ſeizure into the king's 
ands, the writ is good, and as to the reſt it is prays po 
As in 7. H. 4. in treſpaſs upon the caſe by the lord of 3 * P. 2. H. 4. 
on, e quod tolloneum afportavit, & illud ſalvere recuſavit, 1 2 Bro. 
ception was taken to the writ, becauſe he could not — 


a y . : 37. Bri 
y the toll, except it was paid before, but 4 the writ was wag Cy ro 


— 
4 


I 


or judged good, for although the firſt words are void, the 9. 

of thers, vz. ſolvere recuſavit were ſufficient. So here the one 

on hart of the writ is good, though the other is not ſo, and that 

he which is good is ſufficient, and for the other part it ſhall be ' Sb 
ad urpluſage. But be the writ good or bad, yet f inaſmuch 641 ; 
a- is it is an ancient record, it ſhall ſtand in force until it be an- t 

nd wlled by error: and then the recital ought to be according to 

are t; wherefore this exception is ſufficiently anſwered. And as 

for o the other exception which has been taken, viz. that the 

wn Tit is recited to certify the king at a day then paſſed, as to 


this it is to be known, that this recital is made now when it 
was pleaded, and then theſe words, (at a day then 4210 ſtand 
well together with the recital, for the day was paſſed at the 
time of the recital, although it was to come at the time when 
the writ was awarded, and ſo this exception is fully anſwered. 
And as to the other exception which has been taken, viz. that 
the ſame ſheriff returned the writ, and he has not ſhewn what 
ſheriff in certain, nor has recited his name or ſurnawe ; as to 
this, it ſhall be intended that the ſheriff of Bedford now plain- 
tif did it, for the proceſs was directed to him, and it appears 
by the return that he returned the extent of the land in the 
county of Bedford, and no other ſheriff than the ſheriff of 
Bedford could do it, wherefore thete is ſufficient intendment 
hereof. And perhaps the firſt record has not his name certain, 
but has theſe very words here and no other, and then we can- 
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not vary from the record, but we ought to recite it as it it 
* Wing. Mar- 4 And 50 it good or bad, it ſhall ſtan in force until it be Its 
reg- 190. pL11. verſed by error as is aforeſaid. Wherefore theſe exceptions are q 
no Weigl. And as to theſtatute, there are three branches init, i 
as hath been (aid. And the laſt branch, which ſaith, that no eri 
nor any of his officers or miniſters aforeſaid ſball take or cauſe i 
be taken or made any obligation for any cauſe afareſaid, &. 
hath relation as well to the exception as to the firſt c fer 
this word (aforeſaid) has the meaning of (beforementioned), and 
the exception is as well mentioned before as the firſt clauk 
is, and this word (aforeſaid) being general, and having relation 
to both the clauſes extends to the caſe here. And if it ſhoull 
not, yet the other clauſe in the laſt branch, vi. colore effi 4 

will extend to it well enough, for it cannot be denied but 
Thomas Maning bam here was in the cuſtody of the plaintiff u 
ſheriff, and he let him to mainprize as ſheriff, and he took 
_* the obligation as ſheriff, and by the name of ſheriff, and if 
fo, then it is colore Micii ſui, and conſequently within the words Wi 
M. 3. H. 6. of the ſtatute. And in proof hereof in 37. H. 6. Ml 
> b. Tus. ook juſtice is of opinion, that if the ſheriff lets one to mainprize, 
gation 4. Bro. 1 's . | 
37-10.Co. 100. Who is excepted by the ſtatute as not bailable, and takes 2 
b. Poſt 67. ſimple obligation, it ſhall be void, quod ali: juſticiarii ibi en- 
.. laſt 206, £cferunt. k And, fir, theſe words, colors officit, are alway 
Polt 69. ( taken in malam partem, and differ from the words wirtut 


city. or, ratiane officiz, which are always taken in bonam par- 

and where the office is the juſt cauſe of the thing, and 

the thing is purſuant to the office, But co/ore officis implies 
that the thing is under pretence of office, but not duly, and 
\ the office is no more than a cloak to deceit, and the thing s 
) grounded upon vice, and the office is as a ſhadow thereto, 
' And that is the caſe here, for the obligation js not taken law- 
| fully, for it is taken for the letting him go at large, who ws 
not bailable, and he let him go at large as ſheriff and ſo it i 
; coloxe officit, and the colour of the office is moſt properly ſeen 
| here. And then inaſmuch as this word (aforeſaid) has rels- 
| tioa to the exception, and alſo the obligation is here made by 
colour of his office, there is nothing more to be conſidered, 
but whether the obligation is made in other form than the ſtz- 
tute limits. And this it is for two. cauſes, . The one is, be- 
cauſe he has no day to appear by the condition. For the ſta- 
tute, appoints, that this ſhall be contained in the condition, 
which it is not here; for he has no day in court appointed. 
The ſecond cauſe is, for that there are other things alſo cor- 
tained in the condition. For if it be contained im the condi- 
tion, that he ſhall appear at the day, &c7 and alſo 4 
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11 do other 4 things, then is it in other form than the ſtatute a g p. 0. 


hd * ſtatute limits the condition to contain only the Co. 100. b. Cro. 
red ae of appearance. And therefore inaſmuch as this 1 
an (aforeſaid) and alſo theſe words, colore 1 have rela- . . 
. ©o the exception in the ſtatute, and the obligation hers is. g,p, py 122 
jb | en for one contained in the exception, and is in other form pl. 33. O. Bendl. 


an the ſtatute limits, it follows ex conſeguente that the _ 178. Bath, v. 


. hail be void. And, fir, if the obligation was not touched 52 5. 10 Co. 
. * ſtature, yet it ſhould be void by the courſe of the com- e 
al fon e law, for (as it hath been confeſſed) the priſoner here 1, Lev. — 
tion 3s not bailable, in which caſe the letting him go at large by _ Wg. 
oul ainprize is a tort, and a thing contrary to law, and then the a1... ceg. 146. 
2 bligation is made to aid the ſheriff in the doing of a tert, in pl. 23. | 

hich caſe by the courſe of the common law the obligation is — 
& igati b ſave one harmleſs if he M. 2. H. 4. 

did. f As if the obligation was to ſave one harm Ee 
* illed ſuch an one, or did ſuch a treſpaſs, &c. the obligation it. Obligat, 
d i yould be void. So ſhall it be here, for the obligation is to 13. Bro. 20. 
2 ve the ſheriff harmleſs for doing a tort and a thing contrary Condition 34. 

mM 


> law, in which caſe the obligation is void by the courſe of Co. 18. 406 


he common law. 5 And therefore there is this cafe in one of b. 1. Rol. Abr. 
dur books, that where the plaintiff in repleyin had a withernam 418. I. pl. 3. 


28 


* dut of the common bench, by force whereof one of the * = 23 
my eriff's bailiffs took four oxen of the defendant's in name of 6, 46, 4. 

1 ithernam, and afterwards delivered them to the defenJant Condition xg, 
gain, and the defendant became bound to him to keep him 0. ke 49+ 
and vithout damage concerning the ſaid four oxen, and afterwards j Rol. Abr. 2” 
2 he being damnified brought an action ef debt upon the obli- V. pl.s. Hob. 


pation, and it was held by the better opinion that the obligation 178 £353» 
was void; for the writ of wirhernam is h capias in withernam, 269. Vm. pies 
Sc, et ea detineas quoſque, &c, fo that the ſheriff ought to tic. Condition 
have kept the cattle, and not to have delivered them to the = pl. 6. 
and then the delivery of them to the party was a tort, 22 
and the obligation was made to aid him in that tort,” and there- Regi. da 
fore void. 5⁰ is it in our caſe, for wh. ch reaſons the plaintiff , 
ſhall be barred. 8 ; [1 | r 
Aﬀerwards Molintux, Hales, and Brawn juſtices argued to 
the ſame purpoſe; but I was not preſent till the latter end of 
Brown's argument. ; Wr pans. l 3 
Munta gur chief juſtice. It ſeems to me alſo that the plain- — 
tiff ſhall be batred. Firſt as to the exception f before moved; ( + 65] 
viz. that the act is à particular act, and ought to by tecited at 
large, and not as it is recited, vit. inter alie enaffatum fuit, 
Sc. Sir, as to this, T agree that he ought” to recite' the 
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+114 2% A 11S 41 . <a. b. 45.4%; 236 «- Ch a8 1 3 179. 119. pl. 3. 
ſhall 79. itg-pl.3 


| , 307. 
Moor. 468. 4. Co. 26. b. Hob. 13. 2. Saund. 184, 183. I. Sid. 24. 336, 1. Freem. 10 f. Doc. 
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to all ſheriffs and officers contained therein, and inaſmuch 2 


P 13. Ed. 4. reaſon the juſtices are not bound to take notice of it. © And 

— ** . therefore in 13. Ed. 4. in the Lord Say's caſe, it was held that 

8. Bro. 27, an act of parliament, by which all corporations and licence 

Parlement 60. granted by king Henry 6. ſhould be void, ought to be pleaded, 

1 ** and the court is not bound to take notice of it, no more than 

Dae: Pia. 338. of a particular act touching a particular perſon. And fo in 

4. Co. 76. b. our caſe the act is particular in a generality, or it may be called 

x. Leon. 306, general in a particularity, in which caſe the act ought to be 

7 ag leaded. But if it was a general act which concerns all the 

Scatutes C. King's ſubjects, it needs not be pleaded, but the juſtices ought 

pl. 12. to take notice of it; and ſo is the diverſity. Ti 

| as the act here ought to be pleaded, it is to be ſeen whether it 

be weil pleaded or not, ſeeing the whole act is not ſhewn, but 

only part of it, which is recited in this manner, viz. cum inter 

alia enattatum fuit, &c. And, fir, as to this, I take a diver- 

1 5 when a man ſhall plead a record for parcel inter alia, and 

8:51. 23. Bro, When not. 4 And therefore in 22. Ed. 4. in a ſeire facia 

Pleadings 115, to have execution of 200 acres. of land, the tenant pleaded 

Hob, 24. 226. that after the ſcire factas ſued, one J. B. brought a formed 

ny pd of 100 acres inter alia, and recovered, and had execution, 

— 1. Oc. judgment of the writ for that parcel: and there the opi- 
Vide arch nion is, that the plea is not good, for this is not the ri 

form of pleading ſuch a recovery, for every recovery had in 

our law ought to be pleaded certainly to every intent, and 

theſe words inter alia are certain to no intent; but there it is 

© held that he ought to have pleaded that J. B. brought a for- 

medon of 200 acres, whereof the 100 acres now in demand 

are parcel, and recovered, and had execution; and there. the 

tenant by licence of the court, amended his plea; by which it 

appears, that to plead a recovery inter alia, &c. is. not good 

And the. reaſon thereof is becauſe every recovery is entire, 

and there is one original, and one judgment upon it, and ſo 

the recovery is one entire matter, and therefore to ſay, thut 

inter alia he recovered, &c. is not good, but he ought. to 

* 1. Sid. 24. plead certainly. But, ſir, to ſay that inter alia enaclatun 

Hob. 226. Vide uit, is well pleaded, for the ſaid act of parliament made Am 

3, Bulft- 208. 723. H. ©. is ſeveral, and has ſeveral branches, one in — 


305. Hool. v. 
N fs 


* * W . e 89 


hen inaſmuch 


re 
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e letting counties to farm, another for not returning officers 
r ſervants, &c. the third for the fees, &c. the fourth for 
tting men to bail, &c. the fifth for reſtraining ſome perſons; 
ie ſixth for making obligations void; ſo that theſe branches, 
4 hough they are contained in one chapter, are ſeveral acts of 


tha 

be Parliament, and concern ſeveral matters, and then where one 

ur branch only ſerves a man's purpoſe, it is ſufficient for him f to * Dy. 153. pl.7- 
this ecite that only: fur the recital of that only is a recital of an Bio gu 
entire and ſeveral act of parliament; but otherwiſe it is of aT; Jones 30. 

hat recovery, for all that is contained in the record is but one re- Per Cur, hid 


covery, and therefore all ought to be recited, and ſo is the di- oſs be oe ow 
verſity. And then here the act being particular in a generality, 225 
and which of neceſſity ought to be recited, is well recited; x 
and ſo this exception is anſwered, Another exception was 
taken, viz. that divers ſheriffs are named, and at laſt it is ſaid 
that the ſame ſheriff returned the writ, &c. which is ſaid to 


the be incertain; fir, as to this, 8 it is certain enough that it ſhall CO _ 
ght be referred to the ſheriff of Bedford, for the return contains Manes Janie 
uch an extent of land in the county of Bedford, and none could 
r it do this but the ſheriff of Bedford, and the whole ſum of the 
but execution is referred to him, and fo it cannot be otherwiſe 


intended but that the ſheriff of Bedford made the return; 
wherefore the law faith that this is certain enough. Another 
exception has been taken, becauſe the defendant has not begun 
at the commencement of the record, but begins firſt at the 


4e /iberate; fir, admitting this, b yet it is well enough pleaded; 10 Wiz 
dn and therefore I — when a record — to be Max. — 
on, entirely and certainly recited, and when not: as to. which I pl: 34: Heath's 
pi- hold, i that if a record is pleaded in bar, it ought to be en- 187. 

ght tirely and certainly recited, becauſe the record only is the 8. P. co. Litt. 
q in matter of the ſubſtance and effect of the bar, which ought to 323-*: Pos. 


be full and perfect; but here the recital of the record is onl 4 REM 
t is conveyance to the benefit of the ſtatute, and is not the e | 
for- of the bar, but an-inducement and conveyance to it, and then Co.Litt.304.- 
and it is not neceſſary. for k ſuch conveyance and inducement to u. Doc. Pla. 287. 
the be as certainly pleaded as the ſubſtance itſelf ought to be.] And us agg — 
h it therefore there is a caſe in 34. H. 6. where tenant by elegit . 
od. made avowry in replevin, becauſe he had execution as tenant Cro. E. 302. 
ire, by elegit, and leaſed 20 ACTES parcel of the land to the plain- Cro.C.138,139. 
10 tiff for three years, rendring 50 4. per annum, &c. and D 
that the rent in arrear he avowed, and there it was argued whether pod. $1. {5s 
to he ought to plead the whole record in certain, by which he be-. 3, K. 6 
Lame tenant by elegit, and it is there held by the better opinion 48. Fr. A. 
nn! that it is not nec » but that it is ſufficient to plead, that vowry 26. Bro. 
* heretofore he recovered damages againſt the party, and had an Menſtraus de 


be: Faits 10. 
elegtt Heath's Mar. 


157. 


M. 19 H. 6. 
29. pl. 51 Fitz. 
reit 1. Bro. 


Fin 9. Heath's embezzling and withdrawing a writ of habeas corpora in plucin 


Mar- 157. 
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only conveyance to the ſuit of difceit; but it is there hdd, 


the defendant has not well nor wiſely concluded: his plea, fot 


r Hie he ſhall not, by courſe of law, have benefit of it. 2 And 
2. per 27/4 therefore in 34. H. b. one deviſed a reverſion of tenant for 
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elegit, and this land was delivered to him, without pleading Wi 
the whole record entire, how he brought his-firſt action, an N 
what anſwer the defendant made, or the like, but it is ſufiedent L 
avowant rendring rent is the effect of the avowry and of the i 


to commence at the execution, for the Jeafe made by the 

execution by elegit, and the record, from whence it iſſues, iz Wl 
only a conveyance to the effect, and therefore it is not necefſar; Wil 
to recite the entire record, but that part only, which prove 
the execution, is ſufficient. m And in 19. H. 6. a bill of de. 
ceit was ſued againſt two attornies of the common bench f 


1 


terre upon a formedon between the plaintiff and another, ther 
judgment was demanded of the bill, becauſe it did not contan 
the original, the certainty of the land, and + the whole recort 
in certain, but there the bill was awarded good, notwithſtand. 
ing it did not recite the record certainly, becauſe the record i 


that if the record had been pleaded in bar, the certamty'of 
the land ought to be ſhewn, and the whole record, for there 
the record may be denied, inaſmuch as it is the ſubſtanee of 
the bar; but in the other caſe to ſay nul tiel record is no ple, 
becauſe it is but conveyance, as is faid before. So in ouf cuſe 
the record is ſhewn to no other intent than to make Thom: 
Maningbam a prifoner, and that is not ſhewn but as a con- 
veyance to the benefit of the ſtatute, v#z; to make the obh- 
gation void, and then altho' the record is not fully nor entirely 
recited, yet it is well enough. Further, it ſeems to me that 


he has concluded, unde ex quo ſeriptum 'pradifium non fiit 
fattum ſub tali conditione quali per flatutum fieri deberet, peu 
Judicium; which ſpecial concluſion has ſo ſtraitned the '& 
fendant, that if the obligation be void for any other cauſe thai 
for that which the defendant has mentioned in the concluſion, 


life to another in fee, by the name of omnium terrarum et ti 
nementorum que in manibus of the deviſor adtunc fuerunt, and 
the heir of the deviſee brought an action of waſt, reciting in 
his count the ſpecial grant ur ſupra : and the defendant ad, 
ex quo per narrationem preditiam apparet that the deviſor & 
not deviſe the reverſion, but by the ſaid words ut fupra; wh 
the tenant for life then held the tenements, and nothing of the 
reverſion paſſed by the general words to the deviſee, he de- 
minded judgment, c. and upon this the plaintiff alſo de- 
murred: ä 
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Dis vonſas Maningham, in C. B. 


has demurred upon a er pointy. and has rehearſed the cauſe 

of his demurrer, if there be any other matter in the-declara+ 

tion, whereof the defendant might have had advantage, he 

ſhall not now. take any advantage of it. 80 here in our caſes 

if there be any other caufe-which will make the obligation 

void, beſides the condition of the obligation, (as it ſtems to 

me there is, which I ſhall ſhew hereafter) yet the [defendant 

by his ſpecial conclaſion- bas loſt the advantage of itz ſo that » via. Abr. tit. 

here appears little policy in the concluſion. b But when a Demurrer T. - 

man concludes or demurs generally, he ſhall have benefit of h.: 

ay thing mentioned in the record, or of every point which : Se fot -* 

the ſaw gives him. And ſo is the diverſity, where the con- he Current at 

cluſion or demurrer is general, and where ſpecial. Andi here * 

inaſmuch as the concluſion is ſpecial, altho the obligaticia-is Opinion, P. 7, 

void for ther cauſes than for the condition (as in truth it is) Ed. 4,5. Fl. 75. 
et the defendant ſhall not take advantage thereof. Eut it is OS. Tees. 
rther to be ſeen, whether the concluſion here, is. judgment 74; 3. Ca 30. 


it be void? I ſay, from the beginning, and if it be void from Mod. 79. Doc. 
the beginning, then it never was bis deed, and if it never Pla. Fes, 263. 
was his deed, then he ought to have concluded, noneftfaffum, 166. 
4 As if a man will plead, in ayoidance of a deed, that he was A 
a man not- letter d, and that the deed was read to him in other H. 35; Ed. 4 
form, or e that he delivered it with his on hand as aneſcrow 15. Pl. ,, 
to be delivered over, after the performance of a condition, 28 K 
his deed, and that before the condition performed the bailee P- 1. l. 7. 4. 
delivered it over, there he ought to conclude, nbn-eft factun, Þ. fer K. 
becauſe the, matter proves that it never was his deed. But 8 
if it was once his Pat and afterwards the duty thereof be- — Gild. 
came extinct, - then he ought to demand judgment # azo. J. of E. 163. 
b As if a releaſe of the duty he pleaded, he ought to demand p me 
Ee i actia, for there it was once his „ add thereſpte u. Fe, Brook, 
de Cannot ſay, non gt factum, but judgment ſi alis; becauſe Fro. Genf 
2 GER ages extinct, * if an Þ infant, or à man by — * 
ures an obligation, mall demand judgment „i ai, p,, Club, 5 
becauſe the delivery of the 3 oe is the , 
diverſity wheze à man ſhall ſay; nom gf fn, and whete he 
e n hall Ao — 
81. fo ante eb: 477 Fl. 25. Moor 30. 43. 880. 91, Kirch. a7 . 5 H. * 
br hte M. 36 H. 6. 18. K N C P. 1. H. 5. 15% 6 fir Keble. P. 14. H. 8. 
Cn gr Del. 43. Nb 25. 5. Co. 4g. 4 4. Wt. NN 1. Rol. R. 154. 


- 468. Kitch 44 | oc. Pla. 259. ' l, H. Y J P, I H. 8. 
. . 5. Ov. Fig. 4. 2. loft. abs. Doc. Nd 4. 


* 


Michaelmss Term. 4. Edw. 6. in C. B. 


ſhall demand judgment / adio. But here, inaſmuch as upon 
the matter it never was his deed, he ought to have concluded 
non eft- faftumz and not judgment 5j actis, as he has done, for 
which reaſon the concluſion is bad. Further, inaſmuch as the 
concluſion in this point is bad, it is to be ſeen what ſhall be 
done; if it appears to us judges that upon the matter in law 
the deed is void; and it ſeems to me, that we by our office 


. ilty; and Voady made title to himſelf by a gift, anq; the plain- 
Pg © ag rs br Cavite — gift, and upon theſe . =* at 
Jr nr Bye iſſue, and 77% was found guilty, and the iſſue was found for 

119. 11e. Hab. May againſt the plaintiff; and altho' the iſſue was found againſt 

14- 54. N Tj, yet by clear opinion in a manner the plaintiff ſhould not 

R: 356. *. have judgment againſt him, for it was found between the plain- 
Hg tiff and Yady that the plaintiff had no title, and then inaſ- 

much as it appears to the judges by the record that the plaintiff 
had no title, they ex officio ought to give judgment againſt the 
= P, jo, Ed; 4, plaintiff. m And in 10 Ed. 4. there is a like caſe, viz. in an 

5 a T8 action of treſpaſs by leſſee for years for cattle taken, the de- 
"Bro. 20. fendant ſald that the leſſor held of him by the ſervices, c. 

KMoorio .Szv. and for ſo much in arrear he took the cattle, the plaintiff re- 

12. Cro. E. plied rien arere, &c; an upon this they were at iſſue, and it 

425. Touch. of was found for the plaintiff, and the opinion of all the juſtices 

Poſt; 84; 85; there was, that notwithſtanding the defendant had accepted 

tze writ good, yet the plaintiff ſhould not have judgment, but 
the court ſhould abate the writ, for it appears to the court 
that the defendant was lord, againſt whom an action of treſ 

3 lies not, for the ſtatute ſays, nom ideo puniatur dominus, Ec. 

SIS 195- » And 3 a woman of the death of her father, 

>. alths' the defendant affirms the writ, yet the court ex 

+ Mag. Cha. ought to abate it, for it appears to the court, that by the ſta- 

cap. 34- tute o no woman may have an appeal of death any but of het 

[+67] huſband. So that always if it + appears to the court that the 

0 plaintiff has no title, he ſhall not have judgment; alth 
the defendant admit his title. So here, although the 
ant by his bad concluſion has concluded himſelf of his advane 
nge, the plaintiff ſhall be barred by the court ex officio, if ſo 
be it appears that he has no title. "Then it is to be ſeen here, 
whether the ſtatute makes the tice vt or not. Andit 
e 


ſieems to me, that the obligation here is void by N 


ond SO RAT SOD Aa 
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the ſtatute. The ſtatute, amongſt other things bas three 
notable branches, Which have 8 . 1 he. £4 is 2 

command and authority to ſheriffs to let to bail ſuch perſons 

as are bailable, and this is no NEW proviſion, 5 for the com. * Contra re» 
mon law has been always ſo before, for the common law, ſolved 10 Co, 
which is common reaſon, did ever. allow that ſuch perſons as 10. 
were taken by writ, bill, or warrant in any actiom perſonal, 
or indictment for treſpaſs, might be let at args upon ſureties, 

for it ſtands indifferent in a manner whether 17 are guilty or 

not, and then if they are not guilty, and ſhould be reſtrained 

of their liberty, it would be a, great inconvenience, which the 

common law, will never ſuffer; and therefore as to this firſt 

branch, it was made in affirmance of the common law. The 

ſecond branch, viz. the exception, was alſo made in affirm- 

ance of the common law, for ſuch perſons as were in by con- 

demnation, execution, capias utlagatum, and ſuch other cauſes 

contained in the exception, were not bailable before, as ar 

one may eaſily judge by the inconvenience that would follow 

from it. But the proviſion is only in the third branch, vix. 

in avoidance of obligations taken in other manner than is ex- 

preſſed in the ſtatute, and this branch has relation to avoid ob- 

ligations made for letting to mainprize as well thoſe who are 

contained in the ſecond branch, as thoſe in the firſt. For theſe 

words in the third branch, viz. for any cauſe 4 have 

relation to all that is ſpoken before; b for (afore/aid) contains Vide Hob. 
all that is before mentioned, and is in lain preerecitata, and kan. 53% 
this word prerecitata has the ſame meaning as , infra content, | 
expreſſes or præmiſſa, which has relation to all, that is, as well 
to things excepted, as otherwiſe, - © And therefore if one , cited 
makes a leaſe for years of a manor except a cloſe, &c, rendring prod 
annually a rent, &c. and the leſſee is bound to perform all grants, 657. 1. Leon. 
covenants, and agreements contenta, expreſſa, or recitat / in the 117. But 1. Rol. 
indenture, if he diſturbs the leſſor in the occupation of the Foes * 
cloſe excepted, he has forfeited the obligation, for When he de Law by Cote 
excepts the cloſe, the other is content with it, and that the C J. and there 
leſſor ſhall occupy it, and then this is an agreement, and the 3 
laid words, viz. contenta, expreſſa, et recitata do each of them as. Affe 
go as well to the exception as to. the reſt, 4 And in 45. Ed, 3. Gehen, that if 
where a vicar had leaſed. his church to three by indenture, * Mao upon 
and divers contracts were compriſed in the deed, and at the 1d — 
end of the deed there were delt words, et ad omnia et ftnr 
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re et quemlitet noftrum in 22 Per pref ues, chere it is ; Bolden 
that this For 4 r reaches tg eve "covenant, and ſo does 
preg We it ſecrtis' to f me c enough that this 
8 ſaid) and in n latin recitata. reaches WY Ear 
"te Nhat ranch, viz. the exception. And, ſir, che in- 
te 


+ Gale, 3h. aps 4 
* 2 2. is is on o, e for dt the common 
4. is At 


law ute, when a an was condemned in any 
125 15 in executio for it ſhe? . or other officers 
7 would 13 "him 4 a large üpch! Collatio tb fave et armlels; 
15 " he Ka Had been cane in 100 / the ſheriff or other 
fhcer 1 7 take an of blig ration of 300. and ſuffer bim to go 

. ies and then the p 9 g hal no other temedy but 
fü Ee theriff” of > ep Tag bk the eſcape, and 

W tg recovet'1 no more than his firſt debt or very ſmal 


W and perhaps] it would be one of two years before the 
4 could recover it againſt the ſheriff or goaler, and in 
e mean time the priſoner is at large, and will enereaſe the Wi 
ſum in which he was condethned r more than the ſheriff'or other 
het, ſhould | render i in, darnlges. "And HENS the ſheriff al 
x other. officer would” of ſuch favour "gain 1 of Land, 

1 5 0 8 he would e6mpolind with the prifönier e means 
to get hjs ſon and, heir. married to his 7:56 "daughter, and be 
never was Withöut great "reward for ſueb eber, And fo 
1 ad | other lids by ſu ch crafts 'and devices wete'en- 
ric bed, and were ſure to ek ee "without damage by fuch'obli- 
9 5 0 kor the ſum in which they mould be onde for the 
d thus their bribety Had fafe cbnduct. For thi 
751 the 1 5 wa was made 15 A0 bid ſuch obligations, ſo thiat i 
eriffs. or er eie ers will Tet riſoners at large, they muſt do 
5 5 thy T "peril, for by this ſtatute their fife"condutt, that is 
ing e * long to 1 ih hatmleſs, is cut "Gf "and 
Bak eee ſeeing the miſchief was ſo great, 
1 ea e fake. but that it 1 the intent of the maken u 
AF ous ty and this was one of their principal view 
in Gio 4 7 and ad, kr, 1 do thihg at Rad the greateſt need to 
| be rem edied. i A don't ſee to ohatiren this excep- 
an Un, os mr. or Mannes in che e it Was hot to 
make. yoid tions. taken for dcn 0 ut large, "who 


1 Ns e. or to reftrain dias dim bail was in yarn, 
omimon law done that 2 om then the excep- 


e Hon. was not but in 10 the ſtatute for ſuch frivolous purpoſe, bit 
pen great conlideration,. and that was, to make obligation 
. 20 aid . wa letting ag wy 00 bail who were not N _ 
the relation or. wor (a ore aid). to the ſai e. 

e fir, in the laid 22 of al h H. 6. - brought by. 
ſheriff upon a ſingle obligation made by one, who * th 
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. meat or drinks. na 1 av 
: attic e erm A pens BE «= 1005 Wh 5 
rr le ought to give them, meat, and no 
PS trained ther no more is the or the ſheriff, 0 5 1 
e. 27. P 9 Ed.. 5m a Lu 
2 pl. 2. er in execution, bound t e. west to the priſoner, but he 
Chee. Bro. Pf ought. to. Jive of his;own wm goods "altho' he be in for felony, un- 
Bulk. 35. B. M. til he be attainted, and this by the courſe. of the common 195 
C. 5 414. Co. 5 For before attainder. the 8 his, and in his hands, and 
Lic. 47. b. a. the common law in this point is . by "ab ſtatute; and 
RES 1 if he has no goods, he ſhall, live of n of otheſh, 1 * 
Finch. x36, if others will; Fe I him nothing, ie in the 
137. 1. Rol. God, if if he w impute the et of it to his own way 
Abr. 673. pl. 5. for his prejungien _— ] behaviour brou ghe bi him to that im- 
Nich. 250, priſonmen i. bud gen n 15. the ſheri % Fr ks 
1 f, = not bound to nn Ir prit oners. meat, an jon taken 
wry; ww b. for meat is void, for it is colors Meli, and "the riff cannot 
Britton 4, b. T. take an obligation of his priſoner, but in a ſmall number of 
| * 1 my caſes,.. For his ability in, this point 15, ſtraitned by this ſtatute, 
| rone, 83. Bro, and ſo of of ll cer cers except the warden of the fleet, and 
| 2 10. ef e king's palac e at Weftminfter, i who, are excepted by 
_ __— e ſtatute, 9 therefore in 7. Ed, 4 one was in Cuſtody 
+ IQ <4 * Va capiat upon an indictment of treſpaſs, .and 
F . 5 Se the obli 
e Neve ang — 355 e 
5 
ae 88 for the furety of [th teri, A ere it 9 We the ob 
cer 3̃. Reſeiſer gation 12. ye cauſe the” branch tute pr 
5. 44. Ast. pl. bits any ſheriff from taking an obligation far any cauſe afo reſaid, 
22 ou or by | olour 6 their ofice, but. only . to themſelves, and thete in- 
Coo. 5 b. 4 aſmuch as it taken to ariother, it was void: and alſo there 
AN 235, 4, the court hel that if the > obhgation | has notthe conditions ex- 
1 238, preſſed in the ſtatute, i is not the deed of the party: ex quo 
l that h vr ticlude at? dh 12 
1 Ju 4. fete, e ought to conclude non off fat tm, and he 
Freem 327. the opinion there tends, which, confirms m my op opinion that 
Kitch. 59. concluſion ought tc de as I have faid befor And ſo the i 
» Star, 1. R. 3. eit) of ſheriffs dr other officers, is abridged and ſtraitned in 
ap . F 2 int. And thus is y mind perceived in theſe matten; 
rehend that this. 5 27 or hl V relation to the 
i See Hetl. 146. EY < 15 1 N che obſlj e void, _ : 
= it not, yet theſe words celere officts e it void, 1 
9 Pu“ fo be the cligation js rakeh* in other form'than the 
bi 80 Bro limits; to which pol $58 now to atgue. And, as it ſeems 
non «ſt fadum to me, it is taken in ner form than the ſtatute limits, for the 
2 ſtatute N that bake in 3 of 6 he 0 and 
"EX on e . ere it fot. no 
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day in court, xwherefore it is void; and the laſt part of the 

condition of the obligation is, hi ball be at the command of 

co ſheriff ana true priſoner, and then the ſheriff might com- 

mand him not to eſcape, and he might go to bed and ſleep 

there ſafely, but it never was the intent of the ſtatute to give 

him duch eaſe, and ſuch condition was never intended by the 

ſtatute; andb if any will argue that the laſt part of the condition 

is according to the ſtatute, yet the firſt part is not ſo, for the 

firſt part is, if "Thomas > Maningham keep without damage the 

ſaid ſheriff againſt our lord the king, and one Thomas Palley, &c. 

and it does not ſuy for i hat he ſhould keep him without 8. P. Perk. $ 
pe; ſo that it: is general, and ſhall be taken moſt ſtrongly 76. 

againſt him, and that is, for all things, as for felonies, for 

treaſons, for the ſheriff's account in the exchequer, and for all 

other charges; nor does it ſay how long he ſhall keep him 

without damage; 'and-then it ſhall' be taken for ever. And fo 

it ſhall be conftrued; for every thing, and for ever, et ſic per 

emnia ſecula ſeculorym.' And, fir, I apprehend that if the ob- 

ligation: had conditioned according to the ſtatute, and had 

had another m thing-alſo in the ſame condition, that the obli- « g,, Ante 64. 
gation, by reaſon of this condition, would be utterly void. (4) and the 
Asta formeson:and action of waſt are given by ſtatute, there Books there 
if a man will add other words in the writ, the whole is void. ted. 

2 And if the king licenſe one to alien the third part of his 1. Finch. 22, 
land and he aliens the whole, the licenſe is totally void. And ol ny 
I was of opinion in the firſt ſtatute of deviſes, which gives gy App np 
authority to deviſe two parts, that if he had deviſed the whole, 

the whole ſnould be void. And ſo if another thing is added 

to a thing given by ſtatute, it ſhall make all void.” So here, 

Athoꝰ the laſt part of the condition was according to the ſta- 

tute; yet the firſt part was not, and that ſhall: the whole 
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os aq void. And, fir,” the obligation varies from the form 

of the ſtatute in another point, for in the firſt branch it is 

commanded to the ſheriff to let the perſons therein men- [+69] 

tioned to mainprize upon reaſonable ſurety of ſufficient perſons, 

baving ſufficient within the counties, where ſuch perſons are ſo 

let to hail or mainprixs; ſo that the ſtatute is of ſufficient perſons, 

ut fupra, and is in the plural number, in which caſe chere 

ought to be two & ſureties at leaſt, and here there is but one 

ſurety, viz. Fobn Maning ham only, and this is not according“ See the con- 

to the words nor intent of the ſtatute, for the more and the rl adjudged 
DEE a wk | more cited 10. Co. 
100. b. 10. & 


Oro. Eliz. 624. Per Popham, ibid. 672. pl. 31. ibid. 608. 11. Ibid. 2. pl. 9, Cro. Jac. 
286. Cro. Car. 446, Hardr, 28. 1. Mod. 228. 3. Mod.'1 1 "IR , 
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epotter. 


And l then if the obligation is taken in other form than is l- 
mited in the ſtatute, the ſtatute faith it ſhall be void. But 


of 


Michaelmas Term, 4. EAdw. G. in QB. 


more able the ſureties are, the ſooner will they cauſe him to 

peer ho is let to mainprize, and ſo juſtioe will be more 

eedily done; and therefore the plural number of. firettei\was 
well conſidered and put into the ſtatute, but bere there is but 
one ſurety, viz. the. defendant only; and the letting them to 
bail, who are mentioned in the ſecont. clauſe, dught to abe 
upon like ſareties, and in the ſame manner as is contained in 
the firſt branch; and therefore ſeeing thete is but one furety 
here, it is in other manner than is contained in the ſtatute. 


the defendant: has Joſt the advantage of the obligation in its 
variance from the order of the ſtatute in this point, by h 
ſpecial concluſion and reliance upon it that it was not 
upon ſuch condition as is limited in che ſtatute, as I have 
ſheun before; yet becauſe the condition varies from the ſta- 
tate he ſhall have benefit by the office: of the judge, notwith- 
ſlanding his bad concluſion to the action, as I have ſaid be- 


fare; and ſu for theſe: cauſes the plaintiff ſhall he barrel. 

Nota bene by ta Note, (Reader) that as ta. what tuas move ſor the 1 1 

R i 
7 


that the obligation here. ſhinld be ont the danger . 
fatute, becauſe it ts nat made by him wha -:10as impriſemed, 
but by the defendant who was at large, ihut ſcimt un matter 
| for: two _— N becauſe the firft: branah fe- 
- * guires, that the ſurety ſhall be © ent perfens,: having 
4 ſufficient within eue . . det the = 
and a/ſo the intent of the: ſtatutes; by theſe ulordi, appears 
to extend to thoſe: ſuraties at large taken'farithem in prifon, 
fo that they bave ſufficient within:th# colenty;/ | | The fend 
cauſe is, for that the third branch' ortlains,\that m ſheriff 
hall take any abligation for any cauſe: aforeſaid; ar by colour 
of their office, but only to elves, of tany... perſon; nur 4 
any perſon that is in their cuſtody; fc: fo that theſe wards, 
viz. (of any perſon) are general, and extend ti all perſons, 
viz. at large, or not, &c. or at "leaſt: they extend to all 
that are at large, and theſe words ( v any perſon that i 
in their cuſtody) extend to all priſeners only,” and thiſt 
words, (which are in their cuſtody) are only to be referrtd 
to the perſons laſt named, and net-to'' theſe word. . 
perſon) firſt named; and then theſe words'will alſo 
an obligation taken of him at large to be void, as well ar if 
it was taken of the priſoner himſelf. And perhaps for thee 
At 


cauſes it was held fo clear, that it was nat anſwered 
other fide, nor by the Lord Mountague. e y 
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oreſaid John Maningham by their attornies aforeſaid, and Record. 
upon the premiſes being ſeen and by the juſtices here 

5 underſtood, it ſeems to the iame juſtices here, chat - 
lea ofthe: aforeſaid:Jobn- above in bar, pleaded is x 

ufficient in law to preclude the aforefaid Lewis from bv - 

vis action aforeſaid againſt the aforefaid Joh \Maninghar. | 
refore-it'\is conſidered, that the: aforefaid Zeus tike no- Judgment. 
> by his writ aforeſaid," but be in marey for his faſſe-claim 

ein. And that the aforeſaid John go thereupon without 

| &c. Enquire the names of the pledges; t. q 


retion ol the juſtices of the lord the king here, according 
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which day here comes as well the aforeſaid Lewis, as The reſt of the 


Enermm(t « 0 
conlideredy that the aforeſaid - Fohrr recover: again thy © | 
ad, Lewis 24-Mhillings adjudged-to\the me Jah by Ms 
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, form oſ the ſtatute therein made and provided, ſor the * 16 3 ary 

sand expences af the aforeſaid: Jom by reaſon of the pte | 
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Kidwelly. verſus Brand. in C. B. 
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Rn n nn eee $110914q- Sa noc 
A report. of a judgment given in the common bench by diliber« 
ag all the-juſh es of the ſame. bench; in Hillary tern 
in the-ath- and '5t yas ft reign of king Edward th 
buche «between Lawrence Kidwelly plaintiff: and Willa 
defendant, in an action 0 treſpaſs broughs bythe ſai 

IS rere To xt 


plaintiff againſt the ſaid defendant, 


TWoiTtrw g, eee eden mn aA a 8 
Of a Demand TT. appears amongſt the records in the term of St. Hillay 
ae e a 5 — 5th years of the an. king Ediuarũ the 
ayable ON „ Not. 3557. that 'Lawrence Kidwelly btought an action a 


lace cut of treſpaſs againſt William Brand for breaking his cloſe at Lon, 
he my out in the coùnty of Southampton, c. and the defendant pleaded, 
ies. 8. © not guilty, Sc. And it was found by-verdict before juſtice 
Dyer 68. pl. 23. of W prius, that John Salcot abbot of the late monaſtery d 
Hyde near Winchefter in the ſaid county of Southampton wa 
ſeized of and in the fite of the manor of Lomer, with a 
ſituate upon the ſaid ſite, and of and in 100 acres of land 
40 acres of paſture, and 40 acres of meadow with the appur- 
tenances in Lomer abovewritten (whereof the place where the 
treſpaſs is ſuppoſed to be done is, and at the faid time of the 
treſpaſs ſuppoſed to be done was, parcel) in his demeſn as d 
fee, in right of the ſaid monaſtery, and being fo ſeized, the 
ſame abbot and convent by their indenture made between th: 
ſaid abbot and convent of the one part, and John Cr 
Thomaſm his wife, and John their ſon of the other part, (on: 
part whereof ſealed with the common ſeal of the ſaid abbot ani 
convent, bearing date the 21ſt day of September, in the 26t 
year of the reign of king Henry the eighth, was ſhewn in ev- 
dence) leaſed to the faid 2 Cropp, and Thomaſin his wife, 
and Fohn their ſon, the ſaid ſite and others the-premiſſes, to 
have and to hold to them and to their aſſigns, from the feaſt d 
St. Michael next enſuing the date of the ſaid indenture unti 
[+70] thenend of twelve years then next following; + paying annv- 
ally during the ſaid term to the ſaid abbot and convent and thei 
ſucceſſors, for the ſaid ſite and others the premiſſes at Hy 
aforeſaid, 4/. $5. tod. at the feaſts of the annunciation of our 
lady, and St. Michael, by equal portions. And if it ſhould 
3 the ſaid rent of 4/. 8s. 10d. to be in arrear and not 
paid in part or in whole by the ſpace of 40 days after any 
of the ſaid feaſts on which it ought to be paid, that then t 
ſhould be lawful for the ſaid abbot and his ſucceſſors into the 


faid ſite and other the premiſſes whereof, Ec. to enter, — 
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 Kidwelly verſur Brand; in C. B. 


hem to reſeize hold. erjoy and the lad Jabs Cabo, Themafd 


7 | | 
Wis wife, and Jahn their ſon from the ſame totally ts expel. 
; by ſive whereof, the ſaid Fohn Crop, and Thomaſor,” ad 
] thn their ſon entered into the premiſes, and were there 
1 
; 


WE olcfſed. And they found further, that the reverſion of the 
WS rcmitſes came to the king by the difſstution of the monaſte 


Jad that the king granted it over to William now earl 
Villſbire, and to his wife, and to the fight heirs of the earl, 
ho granted it over, to the wife ef the plaintiff for her life 
7c. and they found attornment 'accordirgly. They found 
blo, that the leaſe came from the faid "John Cropp,” and his 
vile, and their ſon John to one John Fernhold, and from the 
rid John Fernhold to the wife of the, defendant. And th 
found further, that becauſe 445. 54. of the faid rent for on 
alf year ending at the feaſt of the annunciation of dur Ja 
in the third year of the reign of the king that now is, were 1 
arrear to the plaintiff and his wife after the attornment made, 
and before the time when, &c. and by the ſpace of 40 days 
next after the ſaid feaſt, the ſaid plaintiff before the time when, 
&c. that is to ſay, the ſourth day of May, in the rhivd* year 
of the reign of the king that now is (which fourth day was | 
the laſt of the ſaid forty days next after the {aid feuſt Make 1 
annunciation of our lady) ſent one Walter Thomas his ſctvant 
to che ſaid ſite and others the premiſſes leaſed as is aforeſaid, > © - 
whereof, c. to, demand the ſaid. 445." 5d. and thetefore the © © | 
ſaid Walter by the command of the faid plaintiff, 'the''fald © 
fourth day ef May, went to a certain place called Lomer 1. 
born; parcel of the premiſſes Jeaſed in manner and form afbre- 
5 e in the ſaid place called Lumer J- Foy 
arns from the riſin be fun on the ſame fourth day uuf + 
VCC 
445. 5d. of the afargſaid rent in manner and form aforeſaid bting 
in arrear, for t e aforeſaid Lawrence his maſter, and to the uſe 
of. of fame LOOT and 2 * then Re there 
render er pay "thi ſame 445. Sd. the jurors 7 faid fo 4 85 
ſay, that the a "pi with was in- his proper . 3 
doreeid fuurth dey of May, tn. the third year aforefald, at." }, 
Hyde aforeſaid at the 10th hour before noon of the fam? fourth  - 1. + 
day, to demand the aforeſtid 995 of the. aforeſaid rent in 
form aforeſaid being in arrear. And then the aforeſaid Lawrence 
at Hyde aforeſaid regugſſed one Richard Bothell that if the rent. 
97 id in form aforeſaid being in artear ſhould be braught is 
aforejaid, that tben the ſame Richard would receive the © 
Jeme rent for the ſatie Lawrence, which 75 Richatd a- 
*rd tarried at Hyde aforeſaid from that tenth hour of the afor e- 
7 ſaid 
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© Ridwdlly'or#/us Brand. iC. B. 
11s all of one effet as if he had been abſent; and ſd che act 


F the (aid Walter Thomas hall not give benefit to the plaintiff, R 
or ſhall aid him in his entry, but the only cauſe fer which 
e entry was good And congeable was "becauſe the deſendant: 


d not offer the plaintiff the rent at Hyue; for inaſtmch as 

e rent is payble there, the plaintiff is not bound to demand 

And therefore Nauntague chief juſtice (as I heard, for I 

as abſent when this matter was touched) put a difference 

when he in the reverſion ſhall demand the rent, and when the 

ſſee ought to offer it; as if a man makes a leaſe for fife or 

ears, rendring t rent at ſuch a feaſt, and if it be in arrear that 171] 

e ſhall enter, there the leſſor ought to come to the land, and 
demand the rent, or elſe he ſhall never enter; for the rent is 
dnly payable upon the land, and the land is the debtor, for in 
iſſize for the rent the land Thall be put in view, and He hall 
liſtrain in the land for the rent, ſo that the land is the principal 
debtor, » and the perſon of the leſſee is no debtor, "but in + 3. co. 22.4.b. 
eſpect of the land: '+ for if the land is recovered upon e7gn 
title, then the perſon ſhall be diſcharged” of the rent from f 32 on 
thencefotward; fo that the land is the original and moſt effec= Co. Litt. 292. b. 
tual debtor; and therefore although the leſſee be abſent, yet 1. Rol. R. 198. 
the leſſor ought to demand the rent of the land, as principal —— 
debtor, and as that which may render diſtrefs, if the "rent is * ” 
not ready upon it; and if he does not make a demand, he 
ſhall never re- enter for default of payment, although the 
leſſee be abſent. But When the rent is payable in 'ariother * See ante 70 
— out of the land, then the leſſor is not driven by "the (*), aud the 
aw to demand the rent, for his principal debtor is abſent, that e 2 
is, the land, ànd although the leſſee is preſent, that is not ma- 
terial, for he is not the otiginal debtor; "Hor hath the leſſor 
any intereſt to demand the rent of him, but the leſſee ought 
to offer it for his on indemnity, as the obligor ought upon an 
obligation, or as che grantor of àn annüſty ought to offer 
the annuity at che day, Sc. to excuſe himſelf” of damages. 
1 the'defendanthcte'to offer the Fent for his eee. 
demnity to fave - himſelf from the penalty of forfeiture. b And, 
it cannot properly be called à rent in hater place out of the 5. L. Co. Ian. 
and, but rather a ſum of money, Which the leſſee, by this 202. a. 7, Rol. 
dreement of payment out of the fand, cught to öffer to the 276 Ph2- 


leſor, ſo that he hag altered 'the nature of it as to this purpoſe 8 
by his own aſſent. And chis is the dtverſtty With regard to 1. Bac. Abr. 
de demand, "Where tue kent is payable upon the land, and 477. Hut. 114. 
chere out of che land.” And then here, inaſmuch as the rent 

Wes payable at Tu. „ We palntiff Uny ener Uitheur de- 


rel 11 


Hillary Term. 4. & 5. Edw. 6. in C. B. 


It feems from hence, that i one grants a rent-ſeck in ſi 
A — of fron one ——— annually fach a 92 
place in another county, and the grantee 1s ſeixed th 

Nota bene by the int, that if the grantee comes to the place appointed for th 
Reporter. payment, and there demands the rent upon the day accori 
ingly, if the rent be denied, this is no diſſeixin of the ren, 
as it ſhould be in caſe of a denial upon the land, where th 
rent is payable upm the land. ＋ 
. The fourth thing to be noted in the ſaid judgment is, th 
although the verdict does not find that Hyde was in the hand 
of the plaintiff or defendant (for which reaſon it ſhall be in. 
tended in the hands of ſome ſtranger, as in rei veritate it wa, 
* x. Ca. 137. b. © yet the defendant ought to come to it to pay the rent, an 
the plaintiff ought to come there to receive it, Quære if they 
ſhall be — to the ſtranger by coming there? And i 
ſeems to me that they ſhall not, for ſince the abbot was owner 
of Hyde at the time of the leaſe, and had reſerved the rent u 
be paid there, the leſſee ſhould not be a treſpaſſer to the abbo 
by coming there to pay it, for by the reſervation of the rem 
at Hyde it was charged with this liberty, and the reſervat.a 
to be paid there was an aſſent that he ſhould come there, f 
+ Litt.$ 31% that by his coming there he ſhould not be a treſpaſſer, 4A 
on don if A. is bound to B. in an obligation of 20/. for the pa 
| of 10/. to him at ſuch a day, there inaſmuch as no place i 
expreſſed for the payment, A. is bound to ſeek B. whereſoeve 
he ſhall be. And if B. is in his own houſe, and . comesto 
him there, and tenders the money, he ſhall not be a treſpaſſe 
by coming there; but if he had been in the houſe of another 
man, there he ſhould be a treſpaſſer to that perſon, if he ha 
a mind to take advantage of it, but he ſhould not be a tre 
paſler to the obligee by coming into his own houſe, as is afore 
ſaid, for inaſmuch as by the taking of the obligation he 4 
ſented that A. ſhould pay him the Tol. by neceſhty of reaſot 
he ought to be aſſenting that he ſhould come to him to offer 
him the 104, for the coming to his perſon precedes the offer; 
and then inaſmuch as he was aſſenting that he ſhould pay bin 
the 120/. and therein it was contained that he was aſſenting that 
he ſhould come to him for that purpoſe, it follows ex conſequent: 
that he ſhall not puniſh him for doing that, to which he hin- 
felf was privy and aſſenting, that ay his coming there, a 
then if he ſhall not puniſh him as a treſpaſſer for coming i 
the place which was not appointed him by the party in expres 
words, a multo fortiore the abbot ſhould not puniſh the leſſee 
here for coming to Hyde, which was appointed by expieb 
words for the tender of the rent, for (as hath been ſaid) tie 


— 
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vation of the rent to be paid there is an aſſent that he ſhall 
ne there, and by this aſſent the place is charged. And fo 
leſſee had title and intereſt in the place as to his coming 
e, and the place was charged to the leſſee with this liberty, 
che leſſee: had authority and intereſt in the faid place as to 
; purpoſe, and this by the act of thoſe, who had authority to 5 
ge the ſaid place at that time, that is, the abbot and con- 
t. And then if the leſſee ſhould not be a treſpaſſer to the 
dot by his coming to Hyde to pay the rent there, no more 
duld he be to the king when Hyde was in the king's hands, 
the ſtatute of ſuppreſſion ſaves the intereſt of every ſtranger; 
| then he who is the king's patentee of Hyde ſhall hold it 
arged with the ſaid authority and intereſt. And thereſore 
efendant might come there to pay the rent without offence 
treſpaſs, and by the fame reaſon it ſeems that he in the re- 
ion, viz. the plaintiff might come there alſo to receive the 
t without any offence or treſpaſs, for he has the like autho- 
, privilege and intereſt in Hyde, as the leſſee hath. 
At which day here comes as well the aforeſaid Lawrence © 
dwelly as the aforeſaid William Brand by their attornies The reſt of the 
reſaid, Whereupon the premiſſes being ſeen, and by the Record. 
ices here more fully underſtood, it is conſidered by the fame | 
tices that the aforeſaid William Brand by reaſon of the treſ- 
$ aforeſaid to er eee in form aforeſaid _ is 
| ought to be adjudged by law guilty of that treſpaſs. ere- judgment. 
e it 4 — t the 2 1 againſt : 
aforeſaid William Brand his — aforeſaid to 10/. by 
> jury aforeſaid in form aforeſaid aſſeſſed. And that the 
reſaid William Brand be taken, &c. | 


BS &s K 2 


> => 8 


Ros verſus Pope. in Caticella..: 


6 16 — 
* * 


— 


[+72] ee given in the chancety, by diet | 


 booupht Robert Roſs of Ingemanthorp in the coy i 
York eſpuire plaintiff againſt Fir Thomas Pope in 
Fendant. 3 „ 


12 


Where Pur- TT appears amongſt the rolls remaining in the com- 
chaſe of Part of chancery de termino anne regni regis nun, wii 
is ts — 4 the ſaid Roſs entered into a recognizance of 500 marłs v 
execution of 2 aid Pope, and one Nobert Cunon eſquire, according w i 
recognizance form of the ſtatute of 23. H. 8. cap. be And afterwar u 
diſcharges 07 lame Roſs and his wife by fine gave to the ſaid conuſces the nfl 
— in part of the manors of Burton, Conflable, and other lan 
the whole. the ſaid county of York in fee. Afterwards the ſaid P 
| ſurvivor, ſaed execution of the ſaid recognizance in Lu 
* Note here the againſt the ſaid Roſs, and his body was taken, and the b 
d, eee 2% ſuppoſing that che aid fine of the lands aforekid 
and ſee 2 Rol. Charged the ſaid recognizance, ſued the ſaid -writ of ui 
Abr. 482. pl. 11. guerela comprehend. ag the whole matter, which utit 
8 date the ſacand day of November laſt paſt, and was 
(9) into +chancery on the offtve of St. Hillary: laſt pale 
+ See Serien. Which day the ſaid Sir Thomas Pepe appeared: and upon 
v. Wright a. ſaid writ and declaration he demurred in judgment. An 
Bulſt io. this preſent Lafer term 4. aiv. b. the matter was moved! 
touched many times. And now the Lord Rich chancel 


England ſent for Portman one of the juſtices of the kiy i " 
bench, and Hales one of the juſtices of the common bench, Foy 
have their advice, what the common law was in this ci I 
For he ought to adjudge in this caſe according to the c . 
of the common law, inaſmuch as the matter came before ſha 
by original writ; but upon matters depending before bin * 
bill he may adjudge according to conſcience, but here ac, bs 
ing to the common. law. And the ſaid juſtices came in . inf. 
| Chancery, and ſat there with the chancellor, where the m . 
was ſpoke to, and the opinion of the chancellor, and d 4 10 
ſaid juſtices, and of the whole court of chancery was, thut! real 
audita guerela did not lie, becauſe the land, which the canine 
took from the conuſor and his wife by the fine, was nt! feof 
debtor, but the body of the conuſor remained debtor, ut bee 
land was liable only in reſpect that it was in the hand d s 
conuſor at the time of the recognizance or after. Bu! $ 
Fitz. 


Rofs verſus Pope. in Cancella. 


land was not charged with the debt, but chargeable at the 2 
election of the conuſees. But the perſon was charged, and . 10, Co. co. b. 
in reſpect of the perſon the land was chargeable, and the per- Oro. Eliz. 552. 
ſon was not chargeable an reſpect of the land, for if ſo, the Hob. 4:. 
recognizance would be diſcharge by the taking of the land 
by the conuſees: as if there be lord and tenant, now the tenant 
is chargeable to do fealty, and the other ſervices to the lord in 
reſpect of the land, but if he infeoffs the lord of the land, his 
perſon ſhall be diſcharged, for his perſon was chargeable in 
reſpect of the land, and the ſervices were 3 of the 
land, and therefore ſhall be extinct by unity of poſſeſſion. But 
here the conuſor was not debtor in reſpect of the land, for if 
he had aliened the land to another, yet he ſhould remain debtor, 
and his body and goods ſhould be taken, for he was not 
chargeable in reſpect of the land, but the land was chargeable 
in reſpect of him, and therefore before that the land is charged 
with the debt, his perſon is only debtor, and then the execution 
is well ſued, But if execution had been ſued of the body and 
of the land, and afterwards the conuſor had b infeoffed' the co- b36.H.8. Bro. 
nuſees of the land, or had < ſurrendred parcel of the land, or Stat. Merch.42. 
the fee-ſimple of parcel had 4 deſcended to them, in all theſe 2. Rol. Abr. 
caſes the body ſhall be diſcharged, for by the execution the $77. Pr 9. 
land was de facto charged, and fo became debtor, and by the 2817. 
feoffment, ſurrender or deſcent it was diſcharged, becauſe the U. 1 14 
Ciſcharge of part of a thing in execution is a diſcharge of the , 6. 550. 7 
whole, be it by act of the party, or by act of law, for the Merch. 5. 
duty being perſonal and entire, the execution for it is entire 2 Rol. Abr. 477. 
alſo. But here inaſmuch as the fine of the land was before gl. a. Leon. 
execution, it cannot be diſcharged of the execution, for the 
land was not then charged in deed. © And therefore it was 2. Rol. Abr. 
ſaid, that in 25. Af. where the conuſor after the recognizance 2 6. 
infeoffed the conuſee of the land, who re-infeoffed the conuſor, ,*; 3 
who infeoffed a ſtranger, there it is adjudged that the conuſee Comb, 79. 
ſhall have execution againſt the ſtranger, for the execution. 25. Aſs. pl. 7. 
was not diſcharged by the poſſeſſion of the conuſee after the Fitz Execution 
recognizance made, cauſd qua ſupra. But if the conuſor 39. Bro. Stat. 
infeoff the conuſee of parcel of the land, and a ſtranger of an very 
other part, and reſerve part in his hands, now the conuſee ſhal! a 
not have execution againſt the ſtranger. Far by the fame *36. H. 8. Bro. 
reaſon that one feoffee 8 of the conuſor (if his land only is put A 1" : 
in execution) ſhall have an audita querela againſt all the other 1 Dy. 193. 
feoffees, to make their land alſo to be put in execution, and to — 30. 2, Kol. 
de contributory to the entire charge, by the ſame reaſon if the _ gr g. 

PART 1. N conuſee 4 . 


* H. 8. Bro. Aud. Quer. 39. M. 9 H. 4. 4. b. Per Caſceiga. Bro. ibid. 13. P. 23. Ed. 3. 
Rs. Execution 127, F. N. B. 103. b. aud Hales's Notes thereon. B. N. C. 5 71. Verq v. 
* Meor 535. 3. Lev. 419. 


Roſs verſus Pope. in Cancella. 


conuſee himſelf is one of the feoffees, his entire execution 
ſhall be diſcharged for the land againſt the other feoffees of the 
conuſor, for he ſhall not be contributory for a perſonal thing 
due to himſelf, nor may the duty be apportioned or divided, 
but all ſhall be extinct againſt the feoffees, but yet againſt the 
5 e Abr. h conuſor the conuſee ſhall have execution of that parcel which 
V. Abr. dit. remains in his hands. For although each feoffee ſhall have an 


Statutes audita querela againſt the conuſor to make him contributory 
Merch. M. pl: to their charge, if the execution is ſued againſt him only, i yet 
1% be ſhall not have an audita guerela againſt any of them to make 


ip, 36. H. 8. their land contributory to the charge, if the land left in his 
Bro. Aud · Quer. hands is only put in execution for the entirety, for the burthen 
2. in fie. B. N. is his own, and he only is debtor, as is ſhewn before. And 
* 71. then if the conuſor ſhall not have remedy for contribution 
zinſt the other feoffees, by the ſame reaſon he ſhall not dif. 

ge the execution by the purchaſe of the conuſee, for the 

execution of the conuſee ſhall be diſcharged in conſideration 

that he ſhould be contributory if he was feoffee and not conu- 

ſee, and then inaſmuch as he ſhall not be contributory if he 

was feoffee and not conuſee, he ſhall not be diſcharged being 

conuſee, quia ceſſante cauſa ceſſabit effectus. And for theſe 

cauſes the acceptance of the land ſhall not diſcharge the exe- 

cution here. Wherefore judgment was afterwards given that 


the plaintiff ſhould take nothing by his writ. 
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The Pleadings: Wimbiſh verfus Willoughby. 


+ A report of a writ of aflize, and of the exceptions taken to it, [ f 73] 
and of certain arguments made at Serjeant's-Inn in Chan- I 
cery-Lane in LAKE term, in the ſixth year of the reign | 
of king Edward the ſixth, before Henry Bradſhaw then lord 
thief baron of the exchequer, and late the king's attorney, and 
Sir Edmund Marvin knight, one of the juſtices of the king's 
bench, juſtices of aſſize in the county of Lincoln, which writ 
of aſſixe was brought by Thomas Wimbiſh and Elizabeth 
„. mw plaintiffi, againſt the Lord Willoughby and others 
X defendants. 


L DW ARD the fixth by the grace of God of England, Ihe wit of 


France, and Ireland king, defender of the faith, and on affize. 

; earth ſupreme head of the church of England and Ireland, to Raſt. Entr. 82. 
bus coroners in the county of Lincoln greeting. Thomas Wim- * 

: biſh eſquire and Elizabeth his wife have complained to us, that 


William Willoughby knight, Lord Willoughby of Parham, 
Edward Dimoct knight, Elizabeth Tailbois widow, and William 
; Taillois clerk, unjuſtly and without judgment have diſſeized 
it them of their freehold in Golthough, within 30 years now laſt 
paſt: and therefore we command you, that if the aforeſaid 
1 homas and Elizabeth his wife ſhall make you ſecure to proſe- 
cute their claim, that then you cauſe the ſaid tenement to be 
reſeized of the chattles, which within it were taken, and the 
ſaid tenement with the chattles to be in peace until a certain 
day, which our beloved and faithful Edmund Marvin knight, 
and Henry Bradſhaw our attorney-general ſhall make known 
to you; and in the mean time do you cauſe 12 free and legal 
men of that neighbourhood to view the faid tenement, and the 

names of them to be impanneled; and ſummon you them b 
good ſummoners, that they be then before the aforeſaid Ed. 
mund and Henry, and thoſe whom they ſhall aſſociate to them, 

at a certain place which the ſame Edmund and Henry ſhall 

art make known to you, ready thereof to make recognition, and 
put by ſureties and ſafe pledges the aforeſaid William Lord 
Willughby, Edward, Elizabeth Tailbois, and William, or 
their bailiff, if they cannot be found, that _ be then there 
to hear the recognition; and have there the ſummoners, the 
names of the pledges, and this writ. Witneſs ourſelf at 
W:/tmin/ter, the eighth day of February in the fixth year of 
our reign. Becauſe Richard Thymilby knight now ſheriff of 
tne county aforeſaid hath taken to wife one Catherine (yet 
N2 alive) 
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The Pleadings: Wimbiſh verſus Willoughby. 


alive) the daughter of one Robert Tirwhit knight, and Maud 
his wife, ſiſter of one George Tailbois knight, father of Gilbert 
Tailbois Lord Tailbois, father of the aforeſaid Elizabeth the 
wife of the aforeſaid Thomas: and becauſe Richard Curſon, one 
of the coroners of the county aforeſaid, is ſervant of the afore- 
faid William Lord Willoughby, let execution of that writ be 
done by the reſt of the coroners of the county aforeſaid; fo 
that neither the aforeſaid ſheriff, nor the aforeſaid Richard 
Curſon coroner do in any wiſe concern themſelves in the exe- 
cution of that writ. . Baron. 


For 40s. paid in the Hamper. 
Pledges of proſecuting f r 


Richard Roe. 
The within named William Willoughby knight. Lord Willoughby 
of Parham, Edward Dimock knight, Elizabeth Tailbois wi- 


dow, and William Tailbois clerk are attached by one ox of the 


price of 55. The reſt of the execution of that writ appears 


in a certain ſcedule hereunto annexed. 
| Richard Naler. 


© Coroners of the lord the king in the e we 


county within named = John Wilſon, and 


John Maire. 
John Hart. 
Richard Smart. 
| William Dent. 
Manucaptors of the ſummones of the } John Sent. 
jurors aforeſaid, and of each of them, } Philip Mann. 
Nicholas Fann. 


And the aforeſaid William Willoughby, Edward Dimuch, 
Elizabeth, and William Tailbois clerk, by Edmund Stareſmore 
their attorney come, and the fame Elizabeth Tailbois widow 

® Note the prays * oyer of the writ of aſſize aforeſaid, and alſo of the re- 

Form of De- turn of the ſame writ; ſhe alſo prays oyer of the letters patent 

murrer upon of the ſame aſſize, and they are read to her in theſe words, 

dent in Pt Edward the fixth, e. Which being read and heard, the 

Writ and in its fame Elizabeth Tailbois widow, by proteſting that the afore- 

Return. See ſaid Richard Thymilby knight now ſheriff did not take to wife 

2 1 the aforeſaid Catherine daughter of the aforeſaid Robert Tirtubit 

71. Vin. Kb. and Maud his wife, ſiſter of the aforeſaid George T ailbois, 

tit. Demurrcr father of the aforeſaid Gilbert, father of the aforeſaid Elizabeth 

A. pl. 1. the wife of the aforeſaid Thomas, by proteſting alſo that the 

| aforeſaid Richard Curſon is not, nor on the aforeſaid ws of 
obtaining the writ of aſſize aforeſaid was the ſervant of the 


aforeſaid 


Summoners of the jurors aforeſaid ; 
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Wimbiſh verſus Willoughby, &c. at Serjeants-Inn. 


aforeſaid William Willoughby, as the aforeſaid Thomas and 
Elizabeth his wife by the writ aforeſaid above ſuppoſe, for 


lea the ſame Elizabeth ſaith, + that the aforeſaid writ of afſize + 1 ſeems by 
in manner and form aforeſaid obtained, and alſo the return th chere _ 


thereof, are inſufficient in law to compell her the faid Eliza- be a Demurrer 
beth Tailbois widow to anſwer to the writ aforeſaid, and that in Abatement 


ſhe hath no neceſſity, nor is by the law of the land bound to od — N for 


anſwer the faid writ in manner and form aforeſaid obtained: ency appearin 
and this ſhe is ready to verify; wherefore ſhe prays judgment, _—_ Sl 

s * is authori 
and that the writ aforeſaid may be quaſhed, &c, pee oe 

ed by Theol. 

Dig. lib. 15. cap. 9. $ 1. Dy. 347. pl. £4, Lutwy, 1644. But of late time this doctriue has 
been impugned, for Per Holt C. J. 6. Mod. 195 there can be no ſuch thing as a demurrer 
in abatement: and in the cafe of Docmannee v. Davenant, the deſendaut demurred in abate- 
ment, and plaintiff joined in bar, and judgment final was given for the plaintiff, for the 
court ſaid they knew not what a demurrer in abatemevt was, for if the cauſe be apparea: 
to the court, they would abate the writ themſelves, if not, it ought to be pleaded, and they 
ſaid they would turn all ſuch demurrers into bars, tho“ Eyre quoted this precedent here as an 
authority for ademurrer in abatement. 6. Mod. 198. 8. 6. Salk. 220. 8. P. G. Hiſt. of C. B. 
208. | 


Memorandum Walpole and Morgan apprentices had argued [ + 74 ] 


before I came. 


Cook and Saunders ſerjeants took divers exceptions in abate- The CASE · 
ment of the writ. Firſt they argued, that the writ directed Os AER 
to the coroners was not well directed. For all original writs Ach ſhall 
are awarded out of the chancery by the chancellor, who is directed to the 
thereunto deputed by the king, and the power,” which the way mary” => 
chancellor hath concerning the writs of the common law, is ſheriff, 201 » 
certainly defined and expreſſed by the common law, and if he bow. S. C. 2. 
exceeds his authority, or does not purſue it in ſuch order as Rvl. Abr. 668. 
the law hath appointed him, then the party by exception ſhall > Aha 
abate ſuch writ. And here the chancellor ought to have 1. 8 6. NY 
awarded the writ to the ſheriff, who is the officer ® to all the 
courts to execute the writs of the common law, and whom P. 22. H. 6. 
the law preſumes to be indifferent between party and party. More, 
And if he is not ſo, but makes the jury in aſſiae favourably to 1. Finch. 1 67. 
either of the parties, the other may abate it by exception, and 2. Finch. 237, 
then the plaintiff ſhall have a new writ awarded by the juſtices ® 
of aſſize to the coroners, where the default in the ſheriff is 
firſt known to the court, and of record. But the chancellor 
has no authority to take conuſance of this before exception of 
the party, nor may he N the officer to execute the writ, 
for if he might change the officer, by the ſame reaſon he might 
change the order and form of the writ, and by the ſame * 

0 


* 


Trinity Term. 6. Edw. 6. at Serjeant's-Inn. 


alſo he migat take away the juriſdiction of the courts, and 

— make a thing, which is pleadable in one court, to be pleaded 

in another court. which he cannot do. And therefore in a 

writ of right if the land is holden of a manor, it ought to be 

directed to the lord of the manor, for the land ought to be de- 

manded there, and the lord of the manor ought to have the 

fines, iſſues, amercements, and other profits ariſing by reaſon 

of the plea. And therefore if the lord of the manor has a 

mind that the land ſhall be impleaded in the king's court, then 

after this is certified to the king in chancery, the demandant 

ſhall have a writ of right returnable in the common bench, 

vp. N. B. a. f. which ſhall have this clauſe at the end of it, guia B. capitalis 
Poli, 208. dominus ſeodi illius nobis inde remiſit curiam ſuam. And there 
is in the regi/ter the form of the lord's certificate, that he is 

, content to remit his court. And this is grounded upon good 

reaſon, that the lord's aſſent ſhall be — before that the 

chancellor by any writ ſhall take away his court, and his pro- 

fits. And ſo in a recordare or an accedas ad curiam to remove 

a replevin out of the baſe court of any lord, there is the cauſe 

of removal expreſſed in the writ, and alſo there is this clauſe in 

F. N. B. 4.2. the writ, © fiat executio iſtius brevis, fi cauſa fit vera, aliter non; 
208. which clauſe is conſonant to reaſon, that when the party com- 
plains to the chancellor that the lord of the court favours the 
other party, or that he cannot have juſtice done him in the 
baſe court, yet inaſmuch as the lord ſhall loſe his court and 
his profits ariſing from this plea, neither the chancellor nor 
the king ſhall believe the complaint, for perhaps the ſurmiſe 
is falſe, and therefore the ſheriff is by the faid clauſe made 
judge of the matter. Which caſes argue that the chancellor 
ought not to take preciſe conuſance of ſurmiſes, nor ought he 
to take away the juriſdiction of any court, nor the profit of 
any perſon, by giving credit to ſuch ſuggeſtions. With regard 
to the principal cafe then, no more than the chancellor may, 
by ſuch ſurmiſes, take away the juriſdicton of courts of other 
lords, or their profits in them, no more may he take away the 
juriſdiction of the ſheriff, and his fees and profits, which ariſe 
; 4 to him from the execution of ſuch original writs. But judicial 
writs may be directed to the coroners, as the venire facias 

7 onde — where the parties are at iſſue, 4 but there upon the ſurmiſe of 
* the plaintiff that the ſheriff is his couſin, and upon prayer 
Bro. Challenge that the venire Ao may be directed to the coroners, to avoid 


187. P. 21. Ed. the delay which may happen by the c array, the 

* y y happen by hallenge to the 2 

Brian. T. 9. | 

Fd. 4. 6. pl. 2. Fitz. £uzgeſtion 5. Bro, Challenge 82. Venire facias 21. P. 20. Ed. 4. 3. fl. 

$ Pro. Challenge 178. 14. H. 6. 2. pl. 13. Bro, Challenge 89. P. 22. H. 6. 51. pl. 17. Ne. 
roceſs 70. Co. Litt. 1 57. b. Hutt, 24. Pod. 76, 
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defendant ſhall be examined whether it he true or not, and if 

he confeſs it, then the venire facias ſhall be awarded to the | 
coroners, for then it appears to the court, — the confeſſion of © 

the defendant, that the ſheriff is not indifferent; but if the 

defendant will not confeſs it, but deny it, then the proceſs 

ſhall be awarded to the ſheriff, becauſe his authority and pro- 

fits ſhall not be taken away without certain cauſe appearing to 

the court. © But if the defendant will alledge that the * 42 3 H. 7.5. 
is his couſin, and the venire facias to the coroners, there Bl. 1. 1E. 
the plaintiff ſhall tbo bear at the prayer of the defen- — 
dant, becauſe _ are for the defendant's advantage; and ſo 153. Sed vide P. 
is the diverſity. herefore in judicial writs at the requeſt of 2 H. 6. = 
the plaintiff it ſhall be done ut 8 but in original writs Focal of he 
there is nothing but the ſurmiſe of the plaintiff only without other party 
any examination or confeſſion of the defendant, for the defen- being examin- 
dant has no day in court before the return of the writ, to which 2328 
ſurmiſe of the plaintiff the chancellor ought not to give credit: the defendant 
for if he ought to give credit to the ſurmiſe of the plaintiff, as of the plain- 
that the ſheriff is his couſin, by the ſame reaſon he ought to _ le a 
give credit to him, if he ſays that the coroners alſo are his — 70. 8. 
couſins; and then if the chancellor will name any other to ex- C. abrid 
ecute the writ, by the ſame reaſon the chancellor ought to give differently, aud 
credit to the plaintiff that ſuch other perfon alſo is is couſin, —— 

if he will ſurmiſe the ſame; and by this means every one would here. 

be couſin to the plaintiff, or would have fome other fault in 

him, if the plaintiff had a mind to ſurmiſe it, and he would be 

ſure to ſurmiſe default in all other perſons, but in his own con- 

federates or friends: and thus would he have the writ directed 

to what perſon he pleaſed, which is the ſame in effect as if the 

writ was directed to himſelf, nay much worſe, for if it was 

directed to himſelf, the defendant might quaſh the array for 

the preſumption of his partiality in his own cauſe, but it 

would be hard to try the favour or partiality of ſuch perſon as 

the plaintiff would appoint, for he would appoint ſuch a one as 

would be partial and favourable in fact, and yet his partiality 

would be hard and difficult to be tried, and ſo the miſchief 

would be very great. For if the plaintiff would ſurmiſe that 

the ſheriff is his couſin, and fo pray the writ of aſfize to the 

coroners, where in rei veritate the ſheriff is not his couſin, 

upon which the coroners make the panel, the defendant ma 

not challenge the array for this cauſe, for he ſhall not fal- 

lify the ſurmiſe upon the challenge to the array by ſay- 

ing that + the ſheriff is not couſin to the plaintiff, For if [75] 
the law ſhould be that he might challenge the array for this 

cauſe, this would be a falſifying of the ſuxmiſe, which ſhall 


neyer 
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never be anſwered nor falſified by law, and alſo this ſeems 
matter of abatement of the writ, which he hath affirmed before 
to be good, and therefore the moſt proper time to find fault 
with the direCtion is in taking exception to it in abatement of 
the writ, and if upon exception to it in abatement of the writ, 
the writ ſhould not abate, then would it be a great miſchief, as 
it is ſaid before, and no way to avoid it; for which reaſons it 
ſeems that the writ ought to abate. And if the law was that 
the writ might be directed to the coroners, it would ſometime 
have been put in uſe, for it is a matter which comes often in 
practice, but neither in the reg:;/er, nor in the book of affizes, 
nor in any other book of the law, can there be found ſuch a 
writ as is here; wherefore the writ ought to abate. Another 
exception they took, viz. altho* upon the matter the writ might 
be directed to the coroners, yet the writ, as it is here, is not 
„ for it is not well directed. For it is directed coronatori- 

us ſuis in comitatu Lincoln; and it is not de comitatu Lincoln: 
in which caſe if there were ten coroners, two might ſerve the 
writ, and fulfil the words, for two of the coroners are coro- 
ners in the county, but coroners of the county are all the cor- 
ners, ſo that part of the coroners may and ſhall be intended 
coroners in the county, and not of the county. Wherefore 
inaſmuch as the writ carries with it an intendment to be di- 
rected to part of them, as much as to all, the directicn is not 
good. And alſo if there was a coroner within the franchiſe 
of the city of Lincoln by the king's letters patent, he is coroner 
in the county of Lincoln, and not of the county of Lincoln. 
And if a man be bound in an obligation to pay 20s. ſuch a day 
at the city of Lincoln, to every one that ſhall be coroner in 
the county of Lincoln, the obligor is bound to pay 20 s. to the 
coroner of the franchiſe of Lincoln, and to the coroners of 
Cambridge and Yorkſhire, if they are there at the day limited, 
or elſe he ſhall forfeit the obligation; for the words (coroner 
in the county) cannot be Frog, coroners of the county, and 
he who is coroner of the county of York, if he be in the county 
of Linceln, yet is he then coroner of the county of York, and 
conſequently coroner in the county of Lincoln, for his coming 
into the county of Lincoln does not take away nor deveſt him 
of his office of coroner of the county of York, altho' he can- 
not exerciſe nor execute it in the county of Lincoln. And if 
a gentleman of the county of York comes into the county of 
Lincoln, he is a gentleman in the county of Lincoln, for names 
of offices or dignity don't leave a man by his going from one 
place to another, nor are they removed by the removal of the 
perſon. So here, the writ which is directed coronatoribus in 
| Sf Ka comitatu 
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itatu Lincoln has no certain intendment to be directed to 
e Coroners 45 the county of Lincoln, no more than if the 
rit was directed to the ſheriff or biſhop in Lincoln, it could 
ot be intended to be directed to the ſheriff or biſhop of Lin- 
u, nor is it the uſual direction. For which cauſe alſo the 
rit ought to abate. Another exception they took, which 
85 that the writ, at the beginning, is directed coronatoribus, 
d afterwards at the end of the writ Richard Curſon one of 
e coroners is excepted, ita ſe non intromittat in the execution 
the writ, in which caſe there 1s a repugnancy in the writ. 
or it is directed coronatoribus, which ſhall be intended all the 
proners, and then by the exception of one it 1s not directed 
> all, for which reaſon it is repugnant; and alſo it might 
pppen that there were but two coroners in the whole county, 
which caſe this exception, when the truth of the matter 
ppears, is contrary to the premiſſes: for the writ was directed 
d the coroners, which is to two at leaſt, and upon the matter 
is but directed to one, and fo the writ ought to abate for the 
epugnancy. And altho' the truth be that there are fix coro- 
ers in the county of Lincoln in our cafe, yet this does not 
ter the matter, for the law ſees before-hand what may be, 
nd will prevent it, and therefore the chance that there may 
e fix coroners will not excuſe the negligence of the party, if 
p be he might have purchaſed a better writ, as in truth he 
night; for inaſmuch as he takes conuſance of one of the co- 
oners, he might have taken conuſance of all, and have had 
e writ directed to all the other coroners, naming their ſeveral 
ames, and have thewn the cauſe in the writ why Curſon was 
mitted, and if it had been ſo, then no repugnancy could poſ- 
bbly have been objected. And becauſe he might have had the 
rit directed better, ſo that there could not poſſibly be any 
leſect in it, and the writ is not directed fo, it ought for this 
auſe alſo to abate. Another exception they took was, that 
e cauſe why the writ was directed to the coroners, and not 
o the ſheriff, is put in the end of the writ, viz. the con- 
anguinity between the wife of the ſheriff, and the wife of 
he plaintiff, and the degrees are ſhewn, and Maud is ex- 
preſſed to be ſiſter to George Tailbois, but inaſmuch as the 
hole blood is not ſhewn, it may be that ſhe is ſiſter of the 
half blood, and fo it ſhall be intended. For every thing that 
$ ſhewn ſhall be taken moſt ſtrongly againſt the perſon that 
ews it. And if a challenge had been taken, it ſhould not 
have been a principal challenge without ſhewing the whole 
ood, for without that the land could not deſcend from the 
F 7 Ko 55 DD 
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one to the other, and for the ſame reaſon the cauſe here is not 


| ſufficient, And for theſe four cauſes they prayed that the 


writ might abate. CY | 

On the contrary it was argued by Daliſon and Gawd ſer, 
jeants ele, that the writ was good enough. And as to the 
firſt exception, viz. that the writ might not be directed to the 
coroners upon the ſurmiſe; they ſaid, it ought to be conſidered 
that affizes are the moſt & expeditious ſuits in the law, as the 
ſtatute of Weftmin/ler 2. cap. 25. recites, which ſays, foraſmuch 


Wing. Max. reg. 25 there is no writ in the chancery whereby plaintiffs can have 


17s, pl. 5. 176 
pl. 12. 


1761 


Vin. Abr. tit. 
3 P. pl. 


F. N. B. 2g. d. 
| 


| defendant may challenge the array for that cauſe, 


"fo ſpeedy remedy as by a writ of novel diſſeizin, Ce. And then 


inaſmuch as this is ſo ſpeedy a ſuit, the law ſhews great favour 
to it, as well as to all things that have ſpeed and expedition in 
them, and abhors all delays that tend to retard affizes. In our 
Caſe therefore if the law ſhould be that the writ of aſſize ought 
to be directed to the ſheriff, where he is couſin to the plaintiff, 
and that upon the array being challenged by the defendant for 
this cauſe and quaſhed, a new writ ſhould be awarded to the 
coroners, none + can deny but that this would be a great de- 
lay to the aſſize, and a vain and frivolous circuit, which the 
law, that favours ſpeed, and abhors delays, will never en- 
courage, but will ſuffer the writ to be directed to the coroners 
at firſt, and herein no inconvenience or miſchief can reaſon- 
ably be oþjected, for if the ſurmiſe be falſe, the party comes 
to no damage hereby, and yet he may not traverſe it, “ for ſur- 
miſes ſhall never be traverſed. * As if a writ comes to re- 
ceive a woman in the reverſion upon default of tenant for life, 
by attorney, becauſe ſhe is gro//ment enſeint, this ſurmiſe is not 
traverſable, although it be falſe; ſo here, for it comes after 
the teſte of the writ, and ſo is not part of the ſubſtance of the 
writ, and therefore without queſtion, whether the ſurmiſe be 
falſe or true, it ſhall never be anſwered by way of challenge to 
the array, or otherwiſe: guod fuit — — by all thoſe that I 
heard argue in the caſe. And although the defendant may not 
traverſe the ſurmiſe, it is not prejudicial to him if the writ be 
directed to thoſe who are indifferent, and if it is not, then the 
And as to 
what has been ſaid, that there may be partiality, and yet Jiffi- 
cult to be tried, fir, how can he ſay the perſon is partial or 
favourable, if he does not know it? and if he does know it, 
he can try it, And our law ſays that nothing is true but what 
may be tried, for truth never wants trial. So the defendanc 
receives no damage hereby; but if the plaintiff ſhould not have 
the writ directed to the coroners upon his own ſurmiſe, it would 
be hurtful to him, becaufe otherwiſe the array would be ym 
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and he driven to a new writ to make a new panel. Therefore 
as this writ is, there is no prejudice to either party, but delays 
are greatly avoided by jt, which is a thing the law much-aims 
at, and eſpecially. in aſſiaes: and fo the plaintiff has benefit 
hereby, and the defendant has no damage. But if it was i a 
precipe quod reddat, let the demaridant make what ſurmiſe he 
will, yet the writ ſhall not be directed to the coroners until 
the venire facias: and when the venire facias ſhall be awarded 


to make the panel, then upon ſuch ſurmiſe the defendant b ſhall * See Ante 74- 


be examined, and if he cannot deny it, the venire facias ſhall 
be awarded to the coroners, and the defendant ſhall not after- 
wards traverſe the ſurmiſe, but ſhall be be und by his firſt con- 
feſſion and admittance. But in our caſe the panel is made the 
firſt day, ſo that the ſame reaſon which ſays in the præcipe 
quod reddat that the demggdant ought to make the ſurmiſe when 
the writ iſſues to make the panel, viz. the venire 2 the 
ſame reaſon alſo ſays in our caſe, that the plaintiff ought to 
make the ſurmiſe when the writ iſſues to make the panel, 
which is, at the time of the writ purchaſed, for the writ of 
alhze is to make a jury the firſt day, viz. at the day of the 
return, And ſo reaſon itſelf allows this ſurmiſe, as it is made 
in our caſe, and the direction of the writ accordingly to be 
good, And as to what has been faid, that the allowance of 
the ſurmiſe, and the direction of the writ is the act of the 
chancellor, it is not ſo, for it is the act of the king, and the 
writ is made in his name, and his ſeal is put to it, which makes 


it his own act. © For if the king's ſeal is put to any patent « vin. Abr. tit. 
or writing made in the name of the king without warrant, Record B.pl.z7 


this is matter of record preſently, and ſhall bind the king. So 
here this writ made in the name of the king, and ſealed with 
his ſeal, and the allowance of the ſurmiſe therein, is the deed 
of the king, and not of the chancellor. And as to what has 
been ſaid, that in the writ of right, quando capitalis dominus 
remiſit curiam, the aſſent of the lord is firſt known, and fo in 
the recordare the clauſe is, ſi cauſa. fit vera, aliter non, fir, 
this is founded upon good reaſon, but is not like our cafe, 
For there it is part or the lord's inheritance to have the plea 
holden in his court, and to have the profits and caſualties 
ariſing thereupon, which it is not reaſonable to take from him 
without cauſe. But in our caſe the ſheriff is no more than 
the king's miniſter appointed by him, and he has not any pro- 
ht, but only an allowance for his labour, viz. the uſual fees 
for the execution of writs, and if any other ſerves the writs, 
the ſheriff loſes nothing, for he has no labour nor trouble, And 
if the king changes his officer, there is no wrong done * the 
45 cer, 
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officer, and ſo this cannot be reſembled to the other caſes: 
and therefore the writ is maintainable notwithſtanding the faid 


exception. Then as to the other exception, vzz. that the writ 


is directed coronatoribus in comitatu Lincoln, fir, this is to be 


48. P. Acc. 4. intended d coronatoribus de comitatu Lincoln. For it is to be 


| . conſidered that the writ was directeil to the intent to be exe. 

Godb. 64, 6.- Cuted, and that duly, which could not be but by the corontrs 

Wing. Max. of the county, and therefore the intent, which the king had 

reg. 81. * * in the direction of the writ, ſhall be taken and conſtrued the 

on hte beſt way. © As in a præcipe quod reddat directed to the ſherif 

Sogn 39. 6 6. of Addl x, the writ is, præcipe quod reddat 20 acres in D. 

wg 12% and it is not expreſſed in what county D. is, yet the writ i 

good, for inaſmuch as the writ was directed with an intent to 

executed, it ſhall be conſtrued that D. is in the ſame count 

of which he is ſheriff, So here thgs word (in the county) 

ſhall be intended that they are coroners of the county; for if 

it be well conſidered that the king directed the writ, and ſpoke 

the words in it, and if it be alſo conſidered that the words d 

the king ſhall be conſtrued moſt ſtrongly to fulfil his intent, 

it cannot be otherwiſe taken, but that the writ is directed to 

the coroners of the county, and not to other coroners, vis. 

ſuch as are in the ge and not of the county; for that 

would have been too hard and ſtrained an expoſition even 

any other than the king had ſpoken'the words, And, fir, this 

word (in) and the word (of) have many times all one con- 

#41. Afs. pl. 3. ſtruction in law. f And therefore in 41. 4s. it is taken al 

| Sp des 355- one to grant a rent in manerio de D. and de maneris de N 

41. Ed. 2 And fo here coroners in the county, and coroners of the 

* county may be taken to one intent, in conſtruing this word 

— 6. Bro. (in) to be (of). And the order in the regiſter is, that the 

1. And. 230, writs, which are directed to the ſheriff, ſhall be to the ſherif 

Godb, 65, of the county, and all writs directed to coroners are directed u 

the coroners in the county. As an attachment againſt the 

ſheriff ſor not returning a replevin is directed coronatoribus i 

5 Raſt, Entr. comatuy” &fc. 5 And a writ to certify outlawry ſhall be d- 

333%+4.% refted coronatoribus in comitatu, as you may ſee in the book 5 
entries. And fo all other like writs, as diem clauſit extrem 

F. N. B. 262. U which is eſcheatori in comitatu. + And he that finds an) 

* fault with this direction argues againſt the regiſter, which i 

77] che foundation of the law in theſe points, and alſo againſt the 

. uſage of the law, which has been heretofore. For which res. 

ſons the writ is good, notwithſtanding the ſaid exception, And 

as to the third exception, vix. that the writ is directed corons- 

toribus, and afterwards Curſon is excepted, fir, this is as wel 

and better than if it had been directed to the five coroners, omit 


ng 
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fading Curſor, for upon the matter it is not directed to any more 

wrüan the five coroners, and the exception of * out of the 

o beeneral number is good. * And therefore a feoffment to A. B. M. ar. Ed. 4. 


des heirs and aſſigns. with proviſo that he ſhall not alien to any 52. fl. f. H. q, 
2Xe-Werſon, is void; but that he ſhall not alien to FJ. S. is „ 10. b. Per Fair- 


nen yr upon the matter he has given the land to him and all his aſ-= et Hleſſg. 
hal ons, except J. S. And fo here, fir, the matter is directed * 2 
> all the coroners but Curſon. And to direct any writ to the 3. 24. a. ; "ag 


oroners, naming their ſeveral names, is not the courſe, nor e Brian. 


: 4 — H. 21. H. 6. 3 . 
as it been ever ſeen, fo that there is not any contrariety in N -- ho. ; 


is matter; wherefore it ſhall be good. And as to the laſt Bro. Condit. 


t tolWcception, + it ſhall be intended that Maud was ſiſter, to George 37, H. 21. H. 
unty88f the whole blood, and if it be not ſo, the defendant ought 4. 3 
at) p ſhew it, but without it be ſhewn to the contrary ſhe ſhall dk. 53. Dr. & 


2 preſumed to be ſiſter of the whole blood, and in theſe laſt Stud. lib. 2. 


at the writ ſhould be g 


| , notwithſtanding any of the four Toy * 
Kceptions. 0 b 


3. b. 5. Co. 
$6. a. 6. Co. 


br. 410. Vin. Abr. tit. Conditien A. a. pl. 7. + Kitch. 452, Wing, Max. reg. 190 
12. ; . 


Wherefore it is conſidered by the court, that the aforeſaid The Judgment. 
lizabeth anſwer to the writ aforeſaid, ſaving always to herſelf 
en al Lon all manner of advantages appearing in the writ afore- 


* 


A report 


«ceptions there is little YOu. Wherefore it ſeemed to them © 24+ 29. lib. 2., 
Gl. 4. 


x. b. 2. Rol. R. 203. 1. Sid. 127. Hob. 13. Comb. 121, 1. Mod. 141. 4. Mod. 295. 1. Bae 
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«- 


A report of a taſe argued in the common bench before and by 
all the juſtices of the ſame bench, in Hillar term, in the ſixth 
8 and ſeventh years of the reign 4 king Edward the ſixth, 
in an action of debt brought by William fog plarntif, 
- who ſued for himſelf and the king.. againft John Strange and 
John Croker defendants. And the record is entered in*[ ri. 

nity term 6. Edw. 6. Rot. 522. and was read as follows. 


Glonceft HN STRANGE late of the city of Oxford in the 
Declaration. county of Oxford gentleman, and 'Fohn Croker of Huck. 
norton in the county of Oxford eſquire, were ſummoned to an- 

vide w. lone: {WET as well ® the lord the king as William Partridge of a plea, 
262. 2. Hawk, that they render to them 8o/. which they owe the ſame lord the 
FP. C. 266. king and the aforeſaid William, and unjuſtly detain by reaſon 
| of a certain attempt contrary to the form of a ſtatute made in 

the parliament of the lord Henry the eighth late king of Eng- 

land, father of the lord the king now, holden at V 2 

in the thirty-ſecond * of his reign, againſt thoſe, who ſhal 

bargain, buy, or ſell, or by any ways or means obrain, get 

or have any pretenced rights or titles, or take promiſe, grant, 

or covenant to have any right or title, of any perſon or perſons 

in or to any manors, lands, tenements, or hereditaments, (ex- 

cept ſuch perſon or perſons, as ſhall ſo bargain, ſell, give, 

rant, covenant, or promiſe the ſame, their anceſtors, or the 

y whom he or they claim the ſame, have been in poſſeſſion d 

the ſame, or of the reverſion or remainder thereof, or taken 

the rents or profits thereof, by the ſpace of one whole yex 

next before the ſaid bargain, covenant, grant, or promiſe 

made) upon pain that he, who ſhall make 2ny ſuch bargain, 

fale, promiſe, covenant, or grant, ſhall forfeit the whole va 

lue of the lands, tenements, or hereditaments, ſo bargained, 

ſold, promiſed, covenanted, or granted, contrary to the form 

of the ſtatute aforeſaid rg mage things made and provided, 

De. And whereupon the fame William, who proſecutes 2 

well for the lord the king as for himſelf, by Fohn Stacks hi 

attorney ſays, that whereas by the aforeſaid act made in tht 

aforeſaid parliament of the aforeſaid late king holden at V 

minſter aforeſaid the twenty-eighth day of April, in the afore- 

ſaid thirty-ſecond year of his reign amongſt other things it ws 

enacted by authority of the ub parliament, that no peri 

or perſons, of what eſtate, degree, or condition ſoever he « 
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they be, ſhould from thenceforth bargain, buy, or ſell, or by 
any ways or means, obtain, get, or have any pretenced rights 
or titles, or take promiſe, grant, or covenant, to have any 
right or title, of any perſon or perſons, in or to any manors, 
lands, tenements, or hereditaments, (except ſuch perſon or 
perſons, who ſhould ſo bargain, ſell, give, grant, covenant, 
or promiſe the ſame, their anceſtors, or they by whom he or 


r i 


of the reverſion or remainder thereof, or taken the rents or 
profits thereof, by the ſpace of one whole year next before the 
ſaid bargain, covenant, grant or promiſe made) upon pain that 
+ he, who ſhould make any ſuch bargain, ſale, promiſe, cove- 


4 nant or grant, ſhould forſeit the whole value of the lands, 
mn. tenements, or hereditaments ſo bargained, ſold, promiſed, 
lea ff <ovenanted, or granted, contrary to the form of the fame act. 


taments, ſo by him bought or taken, as is aboveſaid; whereof 
” one half of the ſaid forfeitures ſhould be to the lord the king, 
and the other half to the party that would ſue for the ſame 
191 in any of the king's courts of record, by action of debt, 
bill, plaint, or information, in which action, bill, plaint, or 
geg Poe , . p ; 
ant Wl information, no eſſoign, protection, wager of law, nor in- 
ſon junction ſhould be allowed, as in the fame act 
other things is more fully contained. Nevertheleſs the afore- 
ſaid John and Hoon the ſtatute aforeſaid not weighing, after 
in 
n 


the making of the ſaid ſtatute, to wit, the fxth day of Fuly, 
the fourth year of the reign of the ſaid lord the king, at 2 
in the aforeſaid county of Gloucefter 8 | 3 
and to farm let for a term of years to one Robert Mill and 
Gabriel Pledall one meſſuage called Genetts, and eleven acres 


and three fardels of land in the field of Minty aforeſaid with 
the . e- in Minty aforeſaid in the aforeſaid county 
of Gloucefter, of the value of 80/. of which faid tenements 
the ſame John and John, or any of their anceſtors, or they 
by whom the ſame John and Jab. claim the ſame tenements, 
were not in poſſeſhon of the ſame, nor of the reverſion or 
remainder thereof, nor took the rents or profits thereof by 


gain, grant, and demiſe to farm thereof made, by which 
means an action hath accrued to the ſame William 2 
to demand and have of the aforeſaid John and Jobn, for 

goreſaid lord the king and himſelf, the id 801, for the 


they claim the ſame, had been in poſſeſſion of the ſame, or 


And the buyer. or taker thereof, knowing the ſame, ſhould . 


forfeit alſo the vaiue of the ſaid lands, tenements, or heredi- 


of land to the ſame meſſuage belonging, and ſeven acres 


the ſpace of one whole year next before the aforeſaid bar- 


(+78] 


value 


Defendants de- 
mur. 


The CASE. 
Hi Term 6 
& 5 Edw,6. 
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value of the tenements aforeſaid contrary to the form of the 
ſtatute aforeſaid bargained, granted, and to farm Jet. Never- 
theleſs the ſame” John and John although often requeſted the 
aforeſaid 80). to the ſaid lord the king and the ſame Willian 
have not yet rendered, but the ſame to them to render have 
hitherto refuſed, and yet refuſe: wherefore the ſame William 
ſays that he is damnified, and hath damage to the value of 200. 
And therefore he brings ſuit, &c. 

And the aforeſaid ohn and John by Roland Durant their 
attorney come and defend the force and injury when, Cc. 
And fay that the matter in the declaration aforeſaid above ſpe- 
cified is inſufficient in law for the aforeſaid William to 
have and maintain his action aforeſaid againſt them the ſaid 
Fobn and John, and that they have no neceſſity, nor are by 
the law of the land bound to anſwer the ſaid matter in man- 
ner and form aforeſaid declared: and this they are ready, to 
verify; wherefore for want of ſufficient matter in the decla- 
ration aforeſaid ſpecified, the ſame Fohn and Fohn pray judg- 
ment, and that the aforeſaid William may be na a from 
having his action aforeſaid againſt them, 2 

And the aforeſaid William, for that he hath above declared 
ſufficient matter in law to maintain his action aforeſaid, which 
he is ready to verify, which ſaid matter the aforeſaid John and 
Jobn do not deny, nor to the ſame in any wiſe anſwer, but 
the ſaid averment wholly refuſe to admit, prays judgment and 
his debt aforeſaid together with his damages by reaſon of the 
detaining the ſaid debt to be 1. ed to him, &c. And 
becauſe the juſtices here will adviſe of and upon the matter in 
the declaration aforeſaid ſpecified before they give . 
thereon, dayis given to the parties aforeſaid here until the ave 
of St. Michael, to hear their judgment thereon, becauſe the 
juſtices here thereof not yet, c. | 

Memorandum, Ml! the ſerjeants at the bar, viz. the neu 

and ancient ſerjeants had argued in the ſame * the 
term of St. Michael 4% paſt, except Morgan, Whidon, 
and Saunders, who now argued; and the other arguments 


Morgan ſerjeant recited the caſe in this manner. You 10 
lords) have well underſtood by the record, how that Millian 
Partridge has ſued here before you, for himſelf and the king, 

| 22 — 


or that the defendants leaſed land of which neither they ner their 


. of pretended 
— ware Ra nor took the profits by the ſpace of a year next befor: and adjudged 
that alcaſe for years is within the Natute, as well as a greater eſtate; that the — 


Ir: gez s 


The Pleadings:: Partridge verfics Strange and Croker. 

an aon of debt againſt Jahn Sanger and John Croker, arid de- 
mands 801. which they owe tothe King and himſt reaſon of 
3 inſt the form of à ſtatutè in the parliament of the 
late king the ei ghth at 2 eAninfler in the 32d: year of his 
reign übliche and Pporided. Cie he a that 

by The ſaid act d. in the (aid parkament of the ſald late Ki 
wg rh Weſtminſter the ſaid Here day of April, in the |] 


yr of is i, ont dther things it was enacted, 
no perſon or i iwhit 4 8 a s or condition 


ebe he or . be, ſhould from thenc bargain, buy, 


ſell, or by! any ways or means obtain, get, or have any. 
pretenced rights or titles, err take promiſe, grant, or cove- 
nant to have oy. right or title; of any perſon of perſons in 
or to any mitjors lands, tenements;' % hereditametits, = 
cept ſuch "perſon or perſonsz” as ſhould fo 88 ſell, 
give, grant, Covenant, or premiſe the ſame 

ceſtors, or the eben de oe they dem de Rune bad . 
+been in poſſeſſibn of the ſame,” or of the reverſion of remainder. 
thereof, or had taken the rents or profits thereof by the {pace 
of one whole year next before the ſaid bargain, eovenant, grant, 


or promiſe made) upon pain that he who ſhall make any fuch 


n, ſale, promiſe,” covenant or grant, ſhall” forfeit the 
whole value of the lands, tenements, or hereditaments ſo bar- 


ined, ſold, proctiſedg covenanted; or granted contrary to 
of the ſame-act! And tat che buyer or taker "I 


kroving the ſame; thall forfeit: alfthe-valye of the faid lands, 


tenements, or Hereditatnerits'fo'by him" bought or taken, as is 
aforeſaid, one moiety of the ſail forfeitures to be to our lord the 


king, and the other moiety to the patty that will ſue. for the 
ſame in any of the king's courts of Record, by action of debt, 
bill, plaint, or information, in which no eſſoign, protection, 
wager of law, or injunRtion {hall be allowed, as * ſaid act 
amongſt other things is contained Notwithſtaid | this, the 
ſaid dants, ſuch à day, after the faid act, had 
granted, and rhiſed ie Am gen a] term ef heart b 


* ory * ey & ict oth 1th cd 


ment and end "RY eaſe needs not be ewe Wise dat k is dot 
neceſſary ſor the plaintiff to recite the hut yet if he. doen and miſre · 
cites it, as in 895 of the making. of it, the count ſhall abate, and the miſ- 
recital of ic ſhall nor be aided b wp SB ie on rips ' that the fla- 
* being ned am ares ſhall not be Lakes by equity ; 2 ftatute . 
ches ar ditles in the plural oumber, yet a He pln cog 
one in the — number is within the ſtatute ; that the plain t to 
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taken 16 ned i and denſe fs fr Enel double, by 2 


3 pre . f. 19, Vis. Abr. te Maintenance T. pl. a8 | 


or title; and if th plain dec t- 
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Millet Gab „ adder 
res to ing, even ACTES, 
= and thr Fs of fend I in gr. lf en of Glou- 
cefters S.the "of the value of gol. of which lands and tenements neither 
defendants themſelves; nor any of their anceſtors, nor they 
by whom the defendants themſelves claim the ſame tenements, 
vaſe in poſſeſſion, nor of the reverſion or remainder 
uy ER or eee Yo ſage of ans 
pl. 20. whole next before in, ty and 
0. 2 188. thereof made by which/ means an ——_ accrued, . &c, 
8 Freem, '9- and upon this count the 8 have N in judgment 
Win . Max.reg And it ſeems to me that the count is inſufficient, for it is both 
9 8. abundant, and defective, and alſo wants ſorm. * For the 
4 bra. ſtatute is. recited to be made the. 28th day of April in the 32d 
2 46, Neat of the reign of king Money the eight, were in rei veritate 
4 the ſtatute commenced the 28th 5 9d as cond ziſt year 
5 


85 — E 5 ys . the ei * and wen Continues by 


parliament 

/ — e 
of hen he has grounded his action upon 

a ſtatute, where it appears to the court there is no ſuch ſtatute, 
— 5 n his miſtake the count ſhall abate. b As if a 
808 man vouch, a record, and the other denies it, and at the day he 
v. 8. p. cited brings in ſuch record, but it vaties in the year or term, he has 
and affirmed to fail of his record, for there is no ſuch record, the time being 
be good law part of the matter. go here there is no ſuch ſtatute made ſuch 
r 2 day as he has rehearſod. But it ſcems to me that it ſnall be 
accounted an a& from the laſt day of the parliament, : for three 

4H. 7 Key 25 7 are neceſſary to conſtitute it an 15 to wit, the aſſent of 

2 ir Fits, the or ds, of the commons, and of the ki and one or two of 
— 2 them without the third don't make it an 2 For although the 
rams lords and commons to a thing, yet it is no act until the 
24. 4. Bult. King hath alſo aſſe and his aſſent always comes after their 
187. Hob. 111, afſent, and for the moſt part it is given the laſt day of the par- 
— e liament, and then from that eee it is an act, and not 
4. Inſt, * before that day, for before the king's aſſent it is like an iſſue in 
1. Finch. 58. ventre ſa mere, which is not a perfect iſſue until it is born, ſo 
1. Mod. 146. che ſtatute is not full nor perfect until the king's aſſent is given 


| to it, rn 
45. 33. Hl. 6. law an act, and from. no time en e 
18. 4. per N e eee For᷑ they 


Fauxes, Bro, * ſaid 
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ſaid; that the-aſſeat of the king and af the loids,and-comnions = 
alſo ſhall have relation to ry Ar of the parliament, and 


tion to the day of the begi 
en 


of the act the eount ſhould abate. But it has been objectedz that 8. F. H. 


H. 8. Bro. 


1 


being recited, and then the recital of ie is furpluſage, and the 8%, 403. Cro- 


is no ſtatute made that day, he has failed: for he does not refer '- Finch 47, 
the ſtatute to the knowledge! of the judges, as he would have D.c. Pl. 5 
done, if he bad faid, contrary. to the form of the flatute in ſuch 1. How. P. ©.” 


his action upon that which is not: And ſo the reeital of the day, n; Vin. Abe. 

which is ſuperfluous and ſurpluſage, makes the matter faulty, pl. 3. vine fo. 

if it is miſrecited. * As if one brings an action of debt by the pra («). Poſt 

name of J. S. parſon of D. the defendant ſaith, nul el ville as 54: fen err. 

P. this hall be a good plea-in abatement of the writ, and yet 9 Praca. 18d. 

the naming him parſon was ſurpluſage. Therefore chis ſurplu- 199. 

lage ſhall marr the + matter. So here the recital of che day of 480 

the parliament, which is miſrecited, ſhall vitiate the matter. > i. Finch 47. 

Further it ſeems to me, * that the plaintiff ought to have re- 2. Finch. 65. 

cited the number and certainty of the for it is to be con- Poſt 85. this 

ſidered that the ſtatute, without the it not the eauſe of exception 

the action, but the leaſe e together. And then if 97<ruled by all 
a Jans 2 * Ne A 


_—_— the Juſtices ex- 
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the leaſe is one of the chief cauſes of the action, the certainty 

of it ought to be ſhewn. And as to what is ſaid; that the plain- 

tiff is a ſtranger to the leaſe, and therefore ſhall not be com- 

ed to ſhew it, inaſmuch as he is not privy to it, nor can 

e k of it, ſir, if he can take notice of part, he may 

n © take notice of the whole, and how in reaſon can he take ad- 

vantage of a ching, if he does not know the thing ? certainly 

be cannot, and if he knows che thing, it it reaſonable that he 

_  ... .. . ſhould ſhew it certainly. And this is not like the caſes where 

2 man ſhall claim by a deed to which he is a ſtranger, without 

._ +++. i ſhewingiit,) For although he ſhall not be compelled to ſhew 

|, _ the deed, becauſe it belongs to another, yet he ought to take 

-. 4 +. , . certain notice of the contents of it. So here he ought to take 

+: + -- notice. of the certainty of the leaſe, that is, of the time of the 

- +,” commencement and end of it, and the number of the years, and 
ſimce chis is not ſhewn, the count is bad. Then as to the mat- 

v Poſt 89. an ter, it ſeems to me, b that this leaſe is out of the danger of the 

tre by all the ſtatute. For it is to be noted, that the ſtatute here is penal, 

| becauſe it gives a greater puniſhment for the offence than the 

law gave before. And then if the leaſe is not within the words 

of the ſtatutes it is out of the danger of the ſtatute. And it 

. . ſeems to me to be out of the words and intent of the ſtatute 

alſo, for the ſtatute has three branches; the firſt is, that none 
ſhall-bargain, buy, or ſell pretenced rights or titles of any perſon 

or N the ſecond is, concerning the obtaining or taking 

fuch rigbis or titles of any perſon or perſons; the third is, con- 

cerning the taking of a promiſe of any right or title of any perſon 

er per/onr;, but in what is it ? fir, it is, in or to any manors, 

lands, tendments, or hereditaments, ſo that theſe words, manors, 

lands, tenements, or hereditaments. are referred to each of the 

three ſentences. - Then the ſtatute is, that none ſhall bargain, 

or buy any pretenced rights or titles, in any manors, lands, 

tenements, or hereditaments. And what is the ſenſe thereof? 

fir, I ſay that the meaning of it is, that he ſhall not bargain or 

buy all the right or title of any perſon. For if he has bar- 

- gained or bought no more than an eſtate for years, then he has 

not his right or title, but part of it only; for the leſſor himſelt 

has the right of the freehold or inheritance after the leaſe for 

rs And fir, it ſhall be intended that the leſſors here 

ad a greater eſtate than for years, and it cannot be intended 

that they had a leſſer eſtate than a fee. For it can never be 

taken that the leſſors had a particular eſtate, becauſe the coin 

mencement of it is not ſhewn. And then if the whole is not 

ted, ergo his right or title is not granted. And therefore 
| the. ſtatute of 1 H. 5. cap. 3. reciting, that wwhereds ſome per- 
dun have forged falſe deeds'to change the lands of the good men © 

· 


CHURN MOPETS 2 TE . 3 


\ 


Partridge verſus Strange and Croker, in C, B. 
the c 
that the party grieved thereby ſhall have his ſuit in ſuch caſe: 


and to defiroy and trouble the paſſeſſnt and titles of . 
tze liege ſubjedts of our lord the ting, &c. — pare 


And there I apprehend the law to be, © that if a man ſorge and . Vin. Obr. tie. 


publiſh a falſe deed of a leaſe for years, à writ of forger of filſe* 


A. 
. in M. r. 


deeds does not lie thereupon; for when the ſtatute faith, 1 Sed vide M. g. 


change the lands, and to trouble the poſſeſſion 


is not included in it; no more is it in our caſe. And 

ſtatute of Weftminfler. 1. cap. 25. ordains, that no:officer of the- 
king, by themſelves nor by other, ſhall maintain pleas, — or 
matters hanging in the king's courts for lands, tenements, or other 


things, &c. * which words, (other: things) include leaſes for 3 luft. n0g, | 


years, but if there had been only the words (lands and dene 
ments) leaſes for years had not been included in them, which 
the makers of the ſtatute well perceived, and therefore they 
put in the ſaid words (other things.) And ſo the ſtatute of 
Weſtminſten 2. cap. 49. ordains, that none ſhall receive lands or 

tenements in fee, by gift, nor by purchaſe, nor ts farm; nor to 
champerty, nor otherwiſe, &c. And there it is to be noted, that 
if the ſtatute had ſaid, none ſhall recerve lands or tenements only, 
then a receipt of a leaſe for years had not been prohibited by 
thoſe words, and therefore was it put in (in fee, nor! to fumm) 
for if a term had been prohibited by the words, then the 
words (to farm) would have been put in the ſtatute in vain, 
which is never to be intended. Which ſtatutes argus in our 
caſe that the prohibition of our ſtatute againſt bargaining and 
buying &ci of manors, lands, -tenements, or itaments, 
does not extend to a term. And for another cauſe: b 
to conſtrue the ſtatute not to extend to a term, for the 7 
is to forfeit the whole value of the lands, tenements, or here - 


ditaments. And inaſmuch as it is fo, it cannot be taken to be 
the intention of the legiſlature, that he ſhould forfeit the whole 


value of the inheritance for a leaſe for years, but that he ſhall 
forfeit the whole value where the whole eſtate is fold of bought. 
For to fay that he ſhall forfeit as much for taking of a leaſe, as 
he ſhall forfeit for taking the whole inheritance, — 4 

of puniſhment, and / inconſiſtent with the diſcretjom of 
who were aſſembled in that parliament, + Wherefore it ſeems 
to me, that upon the whole matter this caſe is out of the dan- 
ger of the ſtatute. Further it ſeems to me, that if a leaſe for 
years be within the danger of tho ſtatute, yet it ought * to be 
ayerred that it was a pretenced riglit or title, for every eſtate, 
which is within the words of the ſtatute, is not wichin 


the danger of it. And therefore if 3 man dies ſeized in fer © 


ded of an eſtate ere lad for mg Male Br 
not be intended of an eſtate: for years, ſo that a leaſe bras 
che ON 
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of certain land, anda ſtranger abates, ta whom the heir re- 
leaſes, and afterwards the heir notwithſtanding his releaſe, 
Jaulaiming the land by deſcent a makes leaſe for years io 4 
EY 3 leaſe (admitting that a leaſe for years is 
97 J within . che penalty of the ſtatute) is within the words of the: 
ſiſtatute, becauſe his anceſtor, by whom he claims, was in poſ- 
ſeiſſion fora,whole year, and ſo out of the p of the ſtatute 
dy thewveryawords.' But if it was averred to be a pretenced 
ae IN then this averment would help the matter, and bring it 
within the penalty of the ſtatute; as in rei ueritate it is, and ſo 

the averment and not the words makes the whole matter. So 

it ſeems here that it ought to he averred a pretenced right or ti- 
due, wherefore-in this point the declaration is defedtive. And 


thus it is too abundant, as well as deſectiue, as is ſheven before, 


and the medium is the perfection which is here wanting; for 
vchich reaſon the declaration is not good, and ſo the plaintiff 
ht to be barred. n n 75's bet” ol? 2 
i A bidun to the contrary. And as to the ſirſt point, it is to b 
the plaintiff. — — the ee is general, volt the 3 
27. H. B. concerning the conve of the poſſeſſion to 
and needs not be recited, — 1 ug | 
advantage of it; as if the tenant vouch out of the line, the de- 
mandant ſhall demur without reciting the ſtatute of I gſtmiaſter 


ſhall haue an action of account without GK, ara 


> pak quiſite to ſhew the day of the making of it. b And then the 
4 : miſrecital of that which is ſurpluſage not vitiate the mat- 
Lt ppt, ter. As if one as executor brings an action of debt upon a con- 
Turner v. 1 f. tract made to him, he ſhall not ſhew the teſtament, ſor the 
Ante 30. 32. naming hümſelf executor is ſurplu So in detinue againſt 
Poſt. 503. two as executors, they ſhall ot that another is co- ex e cu- 
M. 21. H. 6. 1. tor: with them, for they are not charged as executors, but the 
a. per Newton, — — er _— naming 2 
f gutori is ſurpluſage. 4. So if one by by the name of A. B. 
b. Bade, heir to J. S. makes a feoffiment, at another time he ſhall ſay that 

5 he is not his heir, and ſhall not be eſtopped, for. the naming: 
himſelf heir was not material. So the recital of the day of the 

ſtatute here is not material, and therefore the weer [all co 

: urt 


recital the party.ſhall take 
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meaning of the word; as the ſtatute has conſtrued and taken ĩt: 6 . 2" 
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i drt the'plaimiff ee eee which was 


laſt moved, vi. that he ought to habe averred the title or right 

to be pretenced/ ſir, this is e nt neceſſary. | i For the — 8 
declares and intends the title to be pretenced, if neither he; nor e 88. ge- 

his anceſtors, nor they by whom chey claim, have ent: poſs Zed f 
ſeſſion thereof, or of the reyetſion or remainder thereof, . 
taken the rents and profits thereof for one holt next bes 5g Ma 
fore the bargain, Gr. And therefore à man not aver Gouldſb. 101. 
that which is apparent by the ſtatute. r A were it is re- « Vin. Abr. te. 
hibited that none ſhall — lien in mortmain, if the lord ſhews that 23 8 
he entered into the land within the year; becauſe his tenant pl- 7 
dien'd in fee to dean and chapter, he not àver that this is * |. 
mortmain, becauſe upon the mutter it appears to be ſo. h 805% * Poſt? 67. 
here, inaſmuch as in the count it is declared that neither the de- Co 
fendants, nor any of their anceſtors, nor they, by whom I 
defendants claimed, were in. paſſeſſion, reverſion, or remainder 

thereof, nor took the profits by the ſpace of one whole year MY Sec de 
before the leaſe, it appears to be pretenced, and that in the true 88 + 


and then an averment of that which is apparent is not neceffary, de het 
and ſo the count is good notwithſtanding this exception. - At 
2 to the other exception, viz2 that che —_— of the teẽm 
ought to be ſliewn, fir, this is not term is of 


a conveyance to the ſum which he demand, and ah rected EY 


which are only i conveyance need not be ſo certainly recited aud the books * 
as that which is matter of ſubſtance, & And therefore in a d. there cited. 
ties tantum all the record ſhall not be ſhewn in certain, but that , Mun 
part of it only which conveys the plaintiff to his action. But if. Ls Frier. 
a writ judicial iſſues out of a record, he ought to heed the the thats! 8 
— N. for the record iin the effect and ſubſtance, and Wing, Max. | 
conveyance, as it is in our oaſe. Wherefore inaſmuch re 103. Nag. 
as yer hon here-is but conve and inducement to the debe; gs © 
he ſhall not be compelled to ſhew the certainty, of it. Alſo he * 
ſhall not ſhew the certainty of it, becauſe he is æ ſtranger to it; 
and it may woll be reſembled to the cafe of ſhewing of deeds. 1 M. 35. H.6.8. 
| And therefore"m 35. H. 6. a man brought an action of treſa Fs. Mor- 
paſs for goods tauben, the deſeridant juſtified for that at the time . Bt l. 
of the treſpaſs ſuppoſed he was tnayor of the town of C. and that P. 13. H.. 19. 
the king had to the defendant then being mayor, Tee 
the com „5 und to their ſucceſſors, all the of per. 
ſons outlawed within the ſame town, and ſhewed epi VE body oF 
tiff was outlawed, and fo and by the'better * 23. Poſt i 48. 
che —— is — the letters * 
to his ſucceſfar, and not to hi nad wy is A pl. 1. 
dea them now, altho' he was once privy, mgoax ο- = Ante 46.(g) | 
have a writ of dower of a rent charge granted to 2 
huſband, Were 


7Hillaiy, Term, 6. ke 2. Edu. 6. in C. B. 


huſband, without 8 @ qua And foaf 
man brings an action of debt againſt hi for years for the 
hy 8 rent reſerved; he ſhall ſay that the eſtate, which his leſſor had, 
ws upon condition, and that ſuch an one entered fob the condi. 
tion broken before the time — be in 
rear, judgment ſi actio; and the plea is good without ſhewing 
8 wa — — was, or the certainty of it, becauſe he was 
not privy to che condition. So in our caſe he is not ptivy to 
de leaſez and therefore he ſhall not ſhew the certainty of it; and 
1 ftherefore the count is good, notwithſtanding: this exception. 
nab Then as to the matter, it ſeems that it is a within the ſtatute, 
374. pl. 17. for the plaintiff has counted that the defendants bargained, 
8 granted, and demiſed to farm the meſſuage, &c. And a man 
Liu. 69. a. may im land as well for years, as in fee ſimple; and ſome 
Pulton 60:4. men i be as ready to maintain to have a leaſe for as to 
7. Hawk. P. C. have a leaſe for life, or a fee ſimple. And the effect of the ſta- 
* tute would be in a great meaſure taken away, if leaſes for 
It 82] + yeart are not prohibited as well as greater eſtates. And in- 
ve $9. pl 43- aſmuch-as-itisſhewn that the defendants were not in poſſeſſion 
Maintenance for a-whole:year before, &c. it is fully ſhewn to be within the 
fo.r55.Poſt.$3- words of the ſtatute. And if it was not within the words, yet 
gh; ſhould it be within the equity of the ſtatute, for it is in equal 
7e per ur miſchief, And the ſtatute ſhall be taken by equity, inaſmuch 
* Poſt, 26 as it is made in ſuppreſſion of vice, and great miſchiefs, notwith- 
ws by allthe ane 


ſtanding it be penal againſt the offenders. d As the ſtatute of 
Marlbridge cap. 6. ach, if a: man enfeeffs his ſon and heir by 


„ loſt, 120, colluſion, Ee. pet if he enleoffa bis brother. or ſiſter being his 


6, Co, 76. a, heir apparent, it is within the equity of the ſtatute. And ſo an 
— nol 1 185 action of debt will lie againſt — of the fleet by ſtatute, 
to 2e ]. but damages ſhall be recovered! againſt him by equity, &c. 
See Ante 59. And he put many other like caſes upon the equity of ſtatutes; 
. which reaſans it ſeemed to him that the action was main - 

nme 94455 off want ©: |; T1109 40 30! 31 {7 

Saunders, It appears. to me in the ſame light. This de- 


1 maurrer is in conſideration of two things, viz. the ſtatute, and the 


record in court. And if the ſtatute is well weighed and con- 

ſtſdered, it will clear up ſeveral of the douhts moved in the re- 
cCc“eord. Ant as to the ſtatute, jt was made to remedy divers 
great miſchięis and inconyeniences, viz, maintenance, embra- 
cery, champerty, and ſubornation of witneſſes, which are ene 
mies to the due adminiſtration of laws, and; the deſtruction of 


viz. the adminiſtration of the law. And it was alſo for 
the preſervation'of tranquility, peace, and concord; and as the 
| wi — — VIZ. 


nd 


. 

4 

. 

ky 
* 
* 
f 
2 
* 
Ee 
— 


Partridge werſus Strange and Croker, in C. B. | ) : 
ia bona pus itur cu iv: and where concord is exiled; there ſhe = ; 
leaves in her room diſtord, injuſtice, trouble, vexation, and all 4 
iniquity in igeneral;- which are the root and foundation of per- 


j —— to avoid which this ſtatute was made, as 
appears bythe preamble of it. And then I ſay, altho the ſta- « fand. 208. | 


tute gives a penalty, yet ſeeing it is very beneficial to the pub- 
kewinh:things e the lows ſhall be taken within 
the equity of it: And if the words of it are obſcure, they ſhall, 

for the ſame reaſon, be expounded moſt ſtrongly for the public _— 
good. d For words, Which are no other than the verberation « xqardr. 208, 
of the air, do not conſtitute” the ſtatute, but are only the image Poſt. 465. per / 
of it, and the life of the ſtatute reſts in the minds of the el Plewtea, | 
tors of the words, that is, the makers of the ſtatutes. And if © 

they are diſperſed,” ſo that their minds cannot be known, then 

thoſe who may approach neareſt to their minds ſhall conſtrue 
the words, and theſe are the © ſages of the law, whoſe talents « That the cx. 
are exerciſed in the ſtudy of ſuch matters. And to prove this, poſition of lia, 
the ſtatute of War ves + cap. 2. is, that if the tenavt alien ture beloagsto 
part of his land, he ſhall hold of the chief lord for the ſame part, fi. l bib. Ff. 
ſecundum quantitatem terr# fo ſold, and there the ſages of the als 143.B.N.C. 
law have not expounded the words ( ſecundum guantitatem terre) $ 238. in . 
according to the letter, but have interpreted them f ſeeundum l 9 
valorem terre : for that was the intent of the makers of the ſta- p., af ar 4 
tute. 8 And ſo the ſtatute of Weſtminſter 2. cap. 1. concerns guends. | — 
ing lands entailed, faith, „And if a fine be hereafter levied, Hurd, n 
« upon ſuch lands he jure fit nullur ze there the ſages of che ger ants 18 
law did not take the words according to their common mean- and the books 
ing, but they have taken the words (iſo jure) in this light, that chere cited. 
a5 to binding the right, the fine be null and void, but as | 

to the poſſe it works a diſcontinuance; for this was the ( * eg 
intent of the ſtatute, and yet the words are ipſo jure ſit nuilul, bool there 
which ſeems in common underſtanding to mean, that in la it cited. 

ſhal] be void. And ſo the ſtatute of Glouceſter cap. 3, is, that 

the heir of the mother ſhall not be barred to demand the inheritance 

of his mot her aliened by the father whereof no — is levied in the 

ling'ſ court, yet if the father only levy the fine, he ſhall be re- 

ceived to demand the land againſt the fine, and ſo the expoſitors' 

of the law have taken it; and they have expounded the intent 

of the ſtatute to be, Þ\whereof no /awful fine is levied, to wit, 8 

by the father and mother. 80 that the efficacy of ſtatutes con- (y) and be 
liſts not only in the words, but in the intent thereof, which in- books therg 
tent ought always to be greatly conſidered, and made agreeable cited. 

with the words; and upon like reaſon a penal ſtatute ſhall be 

extended by equity, if the intent of the makers of it may be ſo 

perceived, And therefore the ſtatute Called the fatute mers 


c 


— — 


| 15. n x. 855 1 The firſt is, that the count is not good, becauſe it is not averred 
P. 19. H. 8. 8. 
pl. 12. Bro, da- whatever right it be which the defendants bargained, whether 


I T. 21 34.5. the extendors, if they extend them too high, i yet they ſhall be 
p an Fn Ba delivered to the extendors in that caſe by equity of the ſtatute 
| H. 7. 15. b. ( ſelyes at the rate they ſet upon them, which ſtatute is pe- 
FN Browol. zo; the defendant ſhall recover damages, as well as if he had barred 


| Wing. Max.” awarded, and ſo by this means the plaintiff is barred, and, this 
res. S2. pl. 57. hy the equity of the ſtatute of 7. H. 8. cap. 4- and yet the fta- 


—_—_—_— 


P. 17. H. "caſe, and the minds of the makers of it being well perceived as 
Bro. Return de well by the preamble; as by the body of the act, will ſet aſide 


chant, binds all the lands of the conuſor to the execution, and 
provides, that they ſhall be delivered to the eonuſee upon rea. 
ſonable extent, and ſpeaks not a word of the delivering them to 


tent. 14. Bro. of actan burnel made before, which ſaith, / © that the goods ap- 


N <«<-praized too high ſhall be delivered to the appraizers them- 


bes Kae. mal. E. And if the plaintiff. is nonſuited-in ſerond deliverance, 
uv. pong the , plaintiff in deed, becauſe return irrepleviſable ſhall be 


reg. 53; Pl-3- tute-is penal, but becauſe the expoſitors of the ſtatute took the 
tit. Statutes intent of the makers of it to be ſuch, viz. to give in 
Merch. E. 11. caſes of like nature, that is the reaſon thereof. And ſo the in- 
fo. 537. Poſt: tent of the makers of ſtatutes directs the words, and equity of 
127: ah. them; which conſideratjon being applied to the ſtatute in our 


wr ar three objections which have been made againſt the plaintiff. 


that it was a pretenced right or title, fir, to this I ſay, that 


mages, 1. Vin, > Mode * 
. pretenced or not, it is within the danger of the ſtatute. For 
55 F. fl.. the two firſt branches go — oaks or titles; but the 
tcttmird is, viz. or take promiſe, grant, ar cauenant to have am 
Night or title, which words (any right or title) are general, and 
include every right, whether pretenced or not. But then it 
RN be objected, that theſe words extend only to him who takes 
U 83 ...a promiſe, grant, tor covenant, and not to him who makes the 
promiſe, grant or covenant; as our caſe is, fir, as to this I ſay, 

that the words after. prove that it extends as well to them who 
3 2 2 the eſtate. 3 

wor r are, except ſuch perſon as ſhall ſo bargain, give, 

grant, covenant, or — x es 2 Which — refer 

to. him who parts 3 title; and GI 

| upon pain who ſhall make any rgain, 

| promiſe, covenant, or grant, ſhall forfeit, ere words 

- alſo. refer to him who parts with the thing; and ſo altho' the 
words in the third braneh go to him who takes any right or title, 
chen alſo reach to him, who makes promiſe or grant to part with 
any right or title ; wherefore this word (any) is general, —— 


whether it be pretenced or not, it is within the compaſs 
l 
W 


as to the bargainor, as the buyer erg it ought 


— 
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Partridge verſus Serange and Croker, in C. B. 


not to be averted: that it was a pretenced right or title. The 

ſecond objection is, in that the e faith; pretenced rights ar 

title, ſo that the ſtatute is in the plural number, and then one 

right or title is not within the words, becauſe it is in the ſingu- 

lar number, and the ſtatute is in the plural; fir, to this I an- 

{wer, that if there were no more Words in the ſtatute than theſe 

in the plural number, yet theſe do contain every ſingular num- 

ber, and eſpecially here, inaſmuch as the words are (any pre- 

tenced rights or titles) ſo that the word (any) includes the ſin- 

gular * number without doubt. Alſo the third branch is (any * Poſt. 86. per 
right or title), and therefore is in the ſingular number, and our fu. 1; 4. 
caſe is within this branch, as I have proved before. So that wing. Max. 
this objection is ſuſiciently anſwered. Then as to the other reg. 30. pl. 
objection, that he ought to have the iow and that a 4 
leaſe for n tute, fir, Þ this . gee Ante 81. 
is not ſo, For (as bath been ſaid before) the words of the BR (0) ant the 
branch are (any right or title), which word (am] contains there 
every right or title, ſo that be the right or title in fee, in tail, for ** 

life, or for years, it is included in this word (any); for a title 

for years is a title, and is included in the word (any). There 

fore whether it be taken that the defendants had a fee, and 

years and 


8. Co. 76. 4 p 
Leon. 201. 1 


© of the kan. And to mar might 
at com- 
againſt his leſſor by 90" law, P.7. 


leſſee for years has a right, Brian. H. 9. 


dies during my life, £4: 3 1. 2. 
* That he mighe 
e ee . . 


pat, N. . Ed, 4. 38. 2. per Danby. 
98. b. = | | * 
1 per Bad 3. EN 1 199 E. 


Hillary Term. 6. & 7. Edw. 6. in C. B. 


wards my tenant is impleaded, there B. may lawfully maintain, 
and yet he hath nothing, and it is doubtful Whether he ſhall have 
his term or not; nevertheleſs becauſe he hath colour of title he 
may well maintain. And then if the leſſee for years hath ſuch 
an intereſt that by the 'common law he might maintain, there 


was great need of a remedy in the cafe. © And, fir, this ſtatute' 


has provided for'it,” wherein all other ſtatutes before were de- 

fective. For all other ſtatutes, which were made concerning 

maintenance or champerty, were made to avoid maintenance 

pending the ſuit only. And this ſtatute is made to avoid medd- 

* ling in other's affairs before any ſuit or afterwards. And it was 

9 4 as neceſſꝭ ry to provide 2 wh againſt him that had an eſtate 

ThE. for years, or a promiſe thereof, as againſt one that had a greater 

*Pulton. 60. a. eſtate. For he that has an eſtate, or a'promiſe to have an 

Neeee.ſtate for 100 years will maintain, as well as he who has an 

ee.ſtate, ora promiſe to have an eſtate for life, or in tail, or in fee, 

altho' the eſtate of the former is not ſo great. And therefore 

if the ſtatute be deliberately weighed and conſidered, a leaſe for 

years will be taken within the purview of it. And fo it ſeems 

the ſtatute maintains the count, and avoids the faid three ob- 

jections. Then as to the count's being too abundant in recit- 

ing the day, where it is not neceſſary, and miſreciting it, fir, 

f Stat. 36. Ed. 3. there is a ſtatute, 8 that no count ſhall abate for want of form, 

cap.15.Dy.294. if ĩt has ſubſtance. And here there is ſubſtance in the count, 

pl 32. RON. oviz..the deed as it was made. And as to the ſtatute, you 

„Br pl, Judges have a private knowledge, and a judicial knowledge, 

214. Doc, Pla. J Os e 8 J 

$4. Poſt. 190. and of your private knowledge you cannot judge, but may ufe 
> P. 7. H. 4.41. your diſcretion, b As it appears in 7. H. 4. where the kin 
a. er Tirwbit demanded of tape Juſtice, if he ſaw ane in his preſence ki 

& Gaſeoign. J. S. and another that was innocent was indicted for it before 

; him, and found guilty of the fame death, what he would do in 

ſuch caſe ? and he anſwered, that he would reſpite judgment, 

Nh becauſe he knew the party was innocent, and make fur ef re- 

| lation to his majeſty to grant his pardon, and the king was well 

| "Tob#2.7. pleaſed that the law was ſo ; but there he could not acquit him, 
Freter d. and give judgment of his own private knowledge. But where 

pardon 1. u- You have a judicial knowledge, there you may, and you may 

tice 1. parlia- give judgment according to it. i As if one is arraigned upon 

Hr. i. 4 41. an ind ctment for an offence which is pardoned by parliament, 
pl.8. Fitz. Co- there you — to proceed in it, nor give judgment, if he 
rone $9. Bro, is found guilty, becauſe it appears to you by your judicial 

8 * knowledge that you ought not to arraign him. For the judges 
188. . Ind. ought to take notice of ſtatutes, which appear to them judi- 

234. 2. Hawk. cially, altho* they are not pleaded, and then the miſrecital of 


1. F. E 2. that, whereof the judges ought to take notice without — 


Partridge! ver/us Strange and Croker, in CB, 


is not material, and it is not like . to the caſes „ ee [+84] 
ind protection where the day is miſrecited, becauſe that is a 
private record. And fo is the caſe in 24. Ed. 4. where it was H 22. Ed.4. 
granted by parliament, that Abby ſhould have a writ with pro- 27 H- Gg. 


clamation out of the chancery againſt one Griffith, to anſwer * 


| 4 2 I * 74. 
to divers treſpaſſes which were contained in the act of parlia- 


ment; and the writ was abated by award, becauſe ũt did 

make mention of the trepaſles in certain, and ſo it varied from 
the act; but that was a private act, and therefore thecnon- rea 
tal of the treſpaſſes made the writ bad, and ſo would a miſs 
ecital ; but out act is general, whereof the judges are bound 
o take notice without the ſhewing of the party, and the mi- 
recital of it is not material. And as to the certainty of the 5 
term, he ſhall not ſhew it, becauſe he is a ſtranger to it. b As * Sec Ante 35. 


mn e defendant ſhall plead jointenancy on the part of the plain- 288 | 
m Wii, without ſhewing of whoſe gift, and ſo the tenant ſhall ſay, cited. 
© Wie eſtate J. S. bath in the ſeigniory, without ſhewing how, 

re ecauſe he is a ſtranger to it. So is the plaintiff here a ſtran- 

of Nfer to the term, for which reaſons it ſeems to me that the plain- 

ns if ſhall recover... = T7 
b Afterwards, the juſtices argued two other days in the ſame The reſolution 
5 erm, and in ſome things they agreed, which, to avoid . 

7 


xity and tediouſneſs to the reader, I apprehend it is better to 


Ms ecite briefly all together, than to declare their ſeveral argu- | 
int, Nents at random. © Firſt, all the juſtices except Adountague « Theol. Dig. 
lief juſtice, agreed that it was not neceſſary for the plaintiff lib. -0.cap. 
ge Who recite the ſtatute, becauſe it is a general ſtatute, and extends - 

ae every one of the king's ſubjects, and the juſtices are bound 0 

1 o take notice of it, without the recital of the party, and if he 


d ſhewn the deed, and had concluded, contrary to the form of 
e flatute in ſuch caſe provided, it had been very well. And 
itdout reciting ſo much it had been good, as they held. But 
lountague was of opinion that he ought to recite the ſtatute 
rtainly, for the ſtatute is the ground of his ſuit, and he ought 
ways to recite the ſubſtance of his action. But all the four 8 nd 
ſtices agreed d that the count ſhould abate for the miſrecital * See Ante 79. 
the ſtature, For declarations ought to have two. things, (2/324 (x) and 
firſt is, certainty, in order that the defendant may know cited. 
tat he is to anſwer to. f And therefore in 3. Ed. 4. a man + grafton lib. 
ained in huſbandry brought an action of debt againſt a prio- 2. fo.14:,M.3. 


edeceſlor, and did not ſhew what perſon retained him, aod . TH 
| ; by 103. 8. 
8 DO 
bult. 75. Cro J. 888. Hardr. 4. 135. 4. Sid. 176. lenk. 305. pl. 79. 60. Doe. 
38. s Expt Hell. 


1. Finch 174. 'v Max; 3. Vin. Abr. tit. | 
ar. 135. 3. Bu 


. 204, 413. 1 M. 3. Ed. 4. 81. pl. 16. Bro. contract 3 * 39. Ha 
71. 108. 


11-178. 3. Zulſt. 39. 303. Wing. Mas. reg. 162. 


6 for his lalary, and declared that he was retained-with'her #- 2. 1 1, b. 1. 


; . Co. 120, b. 


totwm, Poſt. 121. 


"Hilary Term 6. & 5. Edw. 6. in C. B. 


1 by the better opinion the count ſhall abate for the incertainty, d 
ſor it might be that one, who had no warrant, retained him to t! 
r — predeceſſor. In ſome cafes the count and the A 
nn alſo are general without certainty, as aſſizes, but there the 1 
| _ certainty ought to be ſhewn by the replication ; and in ſome it 
caſes the writ, and the count, and the replication alſo are in- t 

certain, but there the certainty ſhall appear by the verdict, as al 

in a quare impedit, the value of the church does not appear in Wl w 

the count, nor in the replication, but it ſhall appear by the ver- ar 

dict, for they ſhall aſſeſs double damages, or damages for half: dc 
oy to the value of the church, as the caſe requires. WW gc 

So in a writ of ward, the jury ſhall find whether the heir be « 
married or not, and they ſhall aſſeſs damages for it, and yet no de 

ſuch matter appears either in the count or in the replication. pl: 

So in detinue, the value of the goods ſhall appear by the ver- be 

dict, and in many other caſes. Wherefore certainty ought WW wt 

always to appear to the court: And if it is requiſite to be wh 

ſhewn in the count, then it ought not to be omitted in it. The ty 

8 other thing, which the law requires in counts, is Þ truth, — 


ia 8. Which ought to be joined to certainty : and if it appears to the 
12 . court that falſhood is uttered in — of truth, the part 
79. who ſhews the ſame, has confounded and annoyed himſelf, 
F. 9. H. 7. i And therefore if a man brings an action debt for two payment 
= 3 at two days, whereof one is not yet come by his 4 
pk. 16. 11. Co. he has thereby abated his own writ, becauſe he has ſhewn fall 
48. 2. 2. Bulſt. hood. And ſo in our cafe he has grounded his action upon: 
75. L. Rob K. ſtatute by him recited, where it appears to us judicially thi Bi beca 
e there is no ſuch ſtatute made at that time, and therefore — 
1. Finch. 35. abated his count by his own ſhewing. k So in 20. H. 6.18 4n: 
Vide 1. Saund. writ of champerty was brought, which was not warranted by WW the c 
11 pag 164. any ſtatute, and there Newton ſaid, that if the could n was 
7% 19% ſhew them ſome ſtatute by which it was warra that the) is no 
> p. 20. H.6. would award that the writ ſhould abate. And as to what be but r 
0, 31. pl. 30. been ſaid, that it is not neceſſary to recite the ſtatute, and there- ſelves 


Firs, Brief 86. fore the miſrecital of it is not material, it ſeemed to them, ta © t 
perty 1. altho”:it.is not neceſſary, yet if he recites it, and there is no fu de ſt 
ſtatute, he has failed in ſubſtance : for the court will not ai don i 
bim, nor take that which he intends otherwiſe than it is ſuem f bar, 
Ll See Kelw. S. a. n hal im, 
be m. 

Pero 

conce 
lu ur 
f 8 And it 
18. Count 22. Faits 5. H. 4. Ed. 4. 31. 10. Co. 1035 

Max. reg, 166 pl. 24. L 3 
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deed only, and by the aſſent of all the juſtices it was awarded 
that the writ ſhould:abate, becauſe the writ was of divers deeds, 
and he counted but of 4ne deed, and yet it might be ſaid,” that 
the writ, in that it contained divers deeds, had ſurpluſage, for 197 2 
it was not neceſſary to have contained more than quoddam fac 
tum in the ſingular number, but yet ſuch abundance there fall 
| abate the writ. And if one makes title in aſſiae in his plant 
| where it is not neceſſary, if it is unformal the whole ſhall abate, | © 
and yet there is abundance, and more than he is compelled to 42 
do. So is it in the principal caſe. And they put many other 
good caſes on this head, and for theſe reaſons they were agreed 
ut ſupra. And whereas it was ſaid that the defendants by the 
demurrer have confeſſed ſuch an act of - parliament as the 
plaintiff has declared, they held that admitting the demurrer to 
be a confeſſion thereof, yet it ſhould not bind the court. 
which is a third perſon, as appears by the caſe in u 10. £4."4. - 8ee Ante 66, 
where in treſpaſs for taking cattle brought by the leſſee for ( 
tyears, the defendant ſaid that the leſſor held of him by ſo much f + 857] 
rent, which was in arrear, for which he took the eattle, and - Ante 66. In). 
the plaintiff replied rien arere, and there notwithſtanding the Mag. Cha cap. 
defendant had. admitted the writ good, yet the opinion'of all 28e unte 13 .li) 
the juſtices was that the court o to the writ; becaufe aud the books - 
it appears that the defendant was lord, againſt whom the writ there cited. 
did not lie. + And ſo if the defendant will admit an appeal to 3 E. Hi B&.& 
be good, which is brought by a woman of the death of her fa- rog. 8. Bro. 69, 
ther, yet the court ought to abate it, as it is there alſo holden, P. 27. £4. 4, 2 
e the Þ ſtatute ſays, none ſhall be taken or impriſoned upon b. the 
e bus 1 a woman for the death of any other than ber hu "$a 5-Co, 
And ſo the eourt, (which is the third perſon) ſhall abate 104-3, Lit N. 
ande count, notwithſtanding the admittance of the party-fif it 345-Hardr. 83. 
14 was an admittance of the defendants here, as in rei veritatr it 1 
is not.) c For @ demurrer is a conſeſſion of all matters of fact, Quo. W. 24. 
but not of matters of law, for by the demurrer they put them- 1, Finch. 184. 
ſelves upon the ji of the court, and don't confeſs the 14, 8 
law to be againſt them. And here perhaps the miſrecital uf 3a. 
the ſtatute was the cauſe of demurrer, wherefore the Yrs * Pollexf. Arg; 
tion is good notwithſtanding. And as to what was ſaid at the ns M7 
bar, that the king is party here, and a miſrecital ſhall not hind 5 28, 1% 
him, Hey held that the king bas di vers prerogatives; and that Hes 's Mas. 
be may d wave iſſue and demur in law, t o contra, and-ottier 273 © 10 
preroyatives he has, © but by miſrecital, miſuſer, or miſ . 
conceiver of action he be and upon ſuch matters 


T air G 


u writ ſhall abate, as well as in the caſe of a common perſon. ix ſh 
And if the law be ſo where the king is fole party, 4 multo for. 
ture ſhall it be ſo where another is party with Va, | And $19.75 2 
25 | # ET; = | | = ere fort 
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therefore notwithſtanding any of the ſaid reaſons given again 
the exception, 2 the count ſhould abate. 
„ Hawk, p. Further, as to the incertainty of the leaſe, Ct Fuſtice was 
c. r. of opinion, that the plaintiff ought to ſhew- the certainty of it, 
28. FT. Accord. becauſe: without the leaſe he has no cauſe of action. And d- 
with the apt. though he is not privy to it, yet inaſmuch as it is the effect of 
— _ the action, he ought to take notice of it at his peril, as in cham- 
_ 121. Godb. perty he ought to ſhew the certainty of the firſt plea. * And 
i Hawk. k. bo ina decies tantum he ought to ſhew the certainty of the ſum 
« r received. And in tr ſpaſe, if the defendant pleads that it is his 
z © freehold, and the plaintiff intitles himſelf by a leaſe for yean 
KM. 2-H. 7. made by him, if the defendant will ſhew that the plaintiff made 
6, pp 19. — a feoffment, and that he entered for a forfeiture, he ougt to 
4 — " ſhew the name of the feoffee, and the certainty of the fi ent 
pl. $3- 9. Co. though he is a ſtranger to it. So here the plaintiff ought to 
„ ig ſhew the certainty of the term. But all the other juſtices were 
8 = of opinion 8 againſt him: but the caſes put| by him are good 
God. 3 law. For in the caſe of champerty, he is privy to the record; 
2, Leon- 38. and in the caſc of the decies tantum, he ought to ſhew the cer- 
5 * tainty of the money, becauſe he ſhall recover ten times as much 
Doc. Pa. 150. Which he cannot do without ſhewing how much it is: and in 
. Bae. Abr. . . the caſe of the forfeiture, the leſſor in the reverſion is privy to 
; * Sb it. And ſo in all caſes the privy ought to ſhew the certainty, 
Dower.1.H.41. Þ And if the heir will plead in bar in a writ of dower, detinu 
41 4 evidences, he ought to ſhew the certainty of the evidences, 
Fe 1 r he is privy to them, which he affirms to belon to him, 
14. „i but it he ſaith, a bag ſealed with charters, this is good without 
Bhs + Ed. 3. ſhewing the certainty of them, as it is held in 18 H. 8. by al 
25-pl. 26. Fitz. the court, except Englefield, for the bag ſealed is certan 
Ao Fitz enough. And ſo in all other caſes privies ought to ſhew cer- 
Coronets3. Bro tainty. But here the plaintiff is a ſtranger, and therefore he 
Appeal Ei. Se- cannot be ſuppoſed to have knowledge of it. And therefore 
— on an indictment of murder k de guodam ignoto, or of ſealing | the 
neg. M.g.H.6. goods 'cujuſdam ignoti, is g where the perſon killed or rob- 
b l Mar- bed is unknown. So here the leaſe might be made privately, 
g a 
I Sh rot; ſo that the plaintiff, being a ftranger, could not by intendment 
285-pl. 38. have. Knowledge thereof. Alſo the ſhewing of the commence- 
Kelw. '25. b. ment and the end of the years is to no other purpoſe but only 
a Leon. F. &. to ſhew the length or ſhortneſs of the time, which is not ms 
— Hawk. terial here. For if it be for an hour, or for 10 years, it 
v. C. 232.8. all one. As if leſſce for life is charged that he ſhall not alien 


P. C. 95. 8. 3. in C ien in tai a forfeiture : ſo bett 
tag hd, tee, il he alien in tail only it be rf 

Poſt 129. eg ct 5 22 whethe 
IP. 9. Ed. 4. 

I.b. PerCateſby. 


l * Y pag be ; | | : 120 C ; Ae ot © 47 
indicment 6. P. 21. H. 6. Fitz. Indiftment. 12, 18. AG. pl. 15, Bro. Indictment 11. 
2 4. H. H. F. C. 181. 2. Hawk. P. C, 232. 3. Bac. Abr. 104. Pulton 175. b. Dalt. Jai. 
cap. 1. Dy. 99. pl. 61.285. pl. 38. Kelw. 25. b. 4. Mod. 101. Poſt 129. 
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whether it be. for 2 ſhort time, or for a long time, it / is all one. 
But if he ſhould recover according to the value of the ileaſe, 
then the commencement and the end of it ought to be ſhewn: 
as in a decies tantum, the certainty of the money ought to be 
ſhewn, for he ſhall recover ten times the value and quantity of 
it. But here it is nat neceſſary to ſhew more than the quality 
of the leaſe; and that was their opinion as to this point. 
Further, whereas it was moved at the bar, that it appears 
in the declaration that the bargain and leaſe for years was made 
of one meſſuage called Genett's, and eleven acres of land to 
the ſame meſſuage appertaining, and that as to theſe eleven 
acres of land the count is net good, nor may the plaintiff re- 
cover the value of them, becauſe land may not be appurtenant 
to a meſſuage, as to this exception, all the juſtices except Cook 
(who did not ſpeak to this point, but omitted it in his argu- 
ment) agreed in opinion m that land may not be appurtenant to 2 αο s. Bro. 
4, : meſſuage, and this was a ground in the law, as the lord feoffments 53. 
' WH ountague ſaid. But yet they all held that the declaration, as =p — th 
ch W'2 is point, was good enough. For the quantity of the land g. cap 1. J. 
is expreſſed, viz. 8 acres; and fo theſe words (appertain- 1. and 77 God 
mg to the ſaid meſſuage) are void, becauſe land may not be ap- 35%» „ —_ 
purtenant to a meſſuage, and therefore it is the Game as if 97 pen N 
cle words (appertaining to the ſaid meſſuage ) had been omitted, Wing. Nix. 
and then the declaration is, one meſſuage, and eleven acres. of teg. 8. pl. 2. 
hand, in which caſe it is good. And ſo the three juſtices held 18 


he declaration good, as to this point. And the lord Moun- M. 13. H. 3. 


rs 


ö t . = * . * 

— ague ſaid, n that the ſaid words (appertaining to the ſaid meſ- 2. 8. b. B 

* N : : " fines levies 28. 
na) are matter to be given in evidence to prove what eleven 33 


34 . . Noſme 6 . 
deres the plaintiff means. o As if I have two manors of D. 2 Rol. abr. : 


fer nd I levy a fine of the manor of D. circumſtances may be 670. pl. x1. 

fore en in evidence to prove what manor J intend, as appears in . — 
ide. H. 7. And the phraſe made uſe of in ſpeaking is of great gg, as 

. rob- ielp to find out the meaning of perſons. As if I give you 4.737 

ach, if"? of wine, you ſhall not have the cup, but if I give you a { +86) 

Auen lozthead of wine, you ſhall have the hogſhead, for the intent 1 28. 

_ ears from the manner of the expreſſion. So the ſaid words vin. prin 


appertaining, &c.) declare what eleven acres were meant. Fine C 6. pl. 2. 
And Hales faid, b that a garden may contain eleven acres in i. Grants H. 
juntity, and by this ſpecial way it may be parcel of a meſ-? . 2. . . 
we, 27. b. Per Fitzh, 
Neue it was moved by Cet c that the declaration ſhould Wing Max.reg 
 double' becauſe it is contained in it, that the defendants had , er 203- 
gained, granted, and demiſed to farm, ſo that there are three Ebel. Dig. 
PART 1. P words lib. — 
| See Dy. 74. 
pl. 20. 


. is double, for one covenant broken makes a forfeiture of the 
11 3. H. 2 8. whole obligation. So here the plea is double, guad Mountague 


pl. 7. T. 9-H.6. conceſſit. © For if the heir in detinue will declare that his fa- 
18. pl. 11. Doc. 


Pla. 144, 145. ther (now dead) delivered the deed to be re- delivered to him 


Ero. C. 176. F and his heirs, and that he is his heir, and ſhews alſo that he 


Cur, Paſch. 42. has the land by deſcent, it ſhall be double; fo is it here. But 
_ bake Brown and Hales were of a contrary opinion as to this point, 


For they ſaid, that by the three words the offence is declared 

8. P. <4 y C | 

eg * to be the greater. f And in falſe impriſonment a man may 
Per 14. ſhew 20 cauſes in juſtification of the impriſonment, and it 

. ſhall not be double, for the number of things increaſes the 


there taken (at Offence. And the ſtatute of 8 H. 6. is, if any man ouſt an- 
Common law) ther with forces or enter peaceably and hol{ with force, that then, 
derween ange: Ec, 8 And in 3. Ed. 4. a man brought a writ of forcibleen- 
— and debt try upon both the points, and exception was taken to it, be- 


for the non - cauſe the ſtatute is in the disjunctive, ſo that he ought to have 


performance 


pe br&tght his action upon one point only, but there the writ wa 
But in ehis lat awarded good, becauſe if the makers of the ſtatute had a mind 
caſe the com- that a. man ſhould be puniſhed, who offended. in one point, « 
monlaw is now mul to fortiore their intent was to puniſh thoſe who offended 


altered by the 


Star. 8 U 9 in both points. So here if the intent of the makers of the 
Ill z. cp. 11, ſtatute was, that he, who offended in one word ſhould forſei 
whereby the the value of the land, @ multo fortiore he who offends in three 
FRIES of the words ſhall forfeit the value of the land, and then the 
to affien aay ſhewing of it is not double, eſpecially where they all tend t 
one particular one effect and meaning. And ſo as to this point, two of the 


—_—_ ., juſtices were againſt the other two. 


be 2 
will and it ſhall nat be double, as it was there alſo ſaid at the bar. H. 9. H. 6.58. pl.. 
Fitz. Detinue 7. Bro. 7. Bailmeat 2 M. 19 H. 6 41. pl. $4. Fitz. Couut 29. Bro. Charm 
deterres 31. M. 7. Ed. 4. 20. a. Per Maribam. Bro. Faux Impriſonm. 22. Fitz. Double 
a 52. Bro. 150. Doc. Pla. 145. 2. H. H. P. C. 81. 2. Hawk. P. C. 77 Bridgm. 62. 
eh 183. 2. Finch 394. M. 3. Ed. 4. 19 & 24. Fitz, Entry 33 Bro. Fore ble Entry! 
Further, whereas the record ſaith that the parliament ws 
| holden the ſaid 28th day of April, Hales juſtice was of opinial 
that the count was bad, becauſe no 28th day of April is men- 
tioned before, and then when he faith, the /zid 28th day « 
Aprilz it has relation to a thing, where there is none ſuc 
But the lord Mountague was againſt him in this point, i 
when he faith, the ſaid 28th ny of Sc. where in 1 vert 
no ſuch day was mentioned before, the word (ſaid] is np 


. 


| ton and abundance: and inaſmuch as it appears by the regs 


— 


Partridge verſus Strange and Croker, in C. B. 
that it cannot be referted to any thing, becauſe no ſuch thin 
is mentioned before, it follows that it js no more than a vo 
and vain recital and abundance, which leaves the matter in the 
ſame caſe as if he had ſaid the 28th day. of April, in the year, 
&c. omitting the word (aid. 
Then as to the ſtatute, all the juſtices agreed, ® that it 
ſhould not be taken by equity, for it is a penal ſtatute; and 
although it is made in avoidance of perjury. and oppreſſion, yet 
it ſhall not be extended by equiry.; no more than ſtatutes t! 
give attaints, i which, though they were provided to. avoid 
perjury, yet ſhall not they be extended by equity, as it is ad- 
judged in divers books, And by the ſtatute of 25. Ed. 3 it is 
declared, that if a ſervant kills his maſter it is treaſon. * And 
in 19 H. G. one was arraigned upon an indictment for killing 
the wife of his maſter, and he confeſſed it, and there it came 
in queſtion whether he ſhould be drawn, or hanged only, 
whereupon it is to be ſeen whether it be treaſon or not, and 
there it is adjudged, by the- advice of all the juſtices of the one 
bench and of the other, that he ſhould be drawn and hanged, 
becauſe it was treaſon ; and there it is not taken within the 
equity of the ſtatute, which ſpeaks only of killing his maſter, 
but it is rather within the words of the ſtatute, for maſter and 

ſtreſs are the ſame thing in effect. So that there the taking 
it to be treaſon is a declaration of the words of the ſtatute, 
rather than an equitable conſtruction of it, And this caſe was 
put by Got juſtice. Therefore ſtatutes, which are made to 
puniſh great offences worthy of punrſhment, and which in- 
creaſe the ſeverity of the puniſhment inflicted by the common 
law, are penal, and ſhall not be extended by equity, though 
the words of them may be conſtrued beneficially according to 
the intent of the makers thereof; but things, which don't 
come within the words, ſhall not be taken by equity. And 
this was the opinion of all the juſtices in this point. 
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Further, as to what was moved, that the ſtatute ſpeaks of cording to the 


pretenced rights and titles in the plural number; Hales (for 
the other juſtices did not ſpeak to this point) wis of opinion, 
that a, ®'pretenced right and title in the ſingular number is 
within the penalty' of the ſtatute : for the plural number con- 
tains in itſelf the ſingular number and more. u And therefore 
the ſtatute of 1, H. 5, cap. 3. recites, that whereas ſome people 
da Eg late uſe to forge divers falſe deeds and muniments, &c. 
therefore it ordains, that the party thereby grieyed ſhall have 
his ſuit in that caſe, &c. here the ſtatute ſpeaks of falſe deeds 
in the plural number, yet if a man forge ons falſe deed, he 

mall be puniſhed by the ſtatute, as it is held in many books. 
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So the ſtatute of 5. R. 2 cap. 7. ordains, dy that none 
« ſhall make entry into any lands and tenements, except in 
« cafe where entry is given by law,” yet if a man enters 
into one tenement, he ſhall be puniſhed, notwithſtanding the 
ſtatute is in the plural number, as in divers books it is holden. 
So that the plural number contains in it the ſingular number. 
And if one right or title ſhould not be e here, the 
²ðꝛseeeEkfkfect of the ſtatute would beſet aſide, and alc | 

= {87} tis contained in the laſt branch by this word (any). And 
 . - therefore for this reaſon, a right or title in the ſingular number 
] is within the ſtatute. 2 | . 

3 Further, as to the point, which was moved, viz. whether 
A eaſe for years be within the danger of the ſtatute, all the juſ- 
fee 2 81. tices agreed clearly * that a leaſe or promiſe for years made con- 
| of the trary to the form of the ſtatute was within the danger of the 
| ed, ſtatute, as well as an eſtate for life, in tail, or in fee. For the 
WE > _ and deſign of the ſtatute was to root out maintenance, 
| and bargains or promiſes of titles. And if it ſhould be lawful 
to make a leaſe or promiſe or bargain for one year, by the ſame 
reaſon it would be lawful to make it for two years, and ſo for 
ten or an hundred years, and ſome men will maintain as much 
for ſuch an eſtate, as for an eſtate for life, or in a manner for 
an eſtate in tail, or in fee. And the intent of the makers of 
the ſtatute was utterly to avoid fuch maintenance and buying 
of titles, and the words ſhall. be conſtrued moſt favaurably to 
fatisfy the intent of the makers. And the words here are not, 
that none ſhall bargain, &'c. the right or title, for then there 
would be more colour to ay, that the word (the) contains (all); 
but the words are, (ary right or title), in which, caſe if he has 
a fee, and promiſes a leaſe for years, this is a right or title, 
which is contained in the word (any). And under this word 
. (any) the leſſer eſtate ſhall' be contained in the greater, as the 


| ſhall be in the greater. And therefore the ſtatute of 


23. H. G. cap. 10, ordains, that no ſheriff ſhall let to farm in any 
1 manner his county, &c. by theſe words jt is contained, that he 
l debates £221) not let to farm any b part of his county, for the leſs is con- 
aT. i 7. 36. tained in the greater. And as to the caſe, put, viz. that the 
17 8.C:M. 20. ſtatute of mortmain ordains, that ny religious perſon ſhall buy any 
= T2, 7 357 lands of tenements,”&c. which is intended of the whole eſtate, viz. 
1 1 «the fee, and a leaſe for years is not within the danger of the ſame 
E ».Brownt.112/Matute ; and alſo as to the caſe put, that the ſtatute of pernor 
Fan © . of profits grants that the diſſeizees ſhall bave an action againſt the 
D arr or their e ſo that they take the profits at the time 


"the writ purchaſe 


© 


every right or title . 


notwithAanding a feeffment or gift, — 


g. ee D 
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Partri 55 off Sirangs a and Chad, 1 ©: B., 
e c if the. ei Lot or his f WT ee] id no other ellate than « <8, P. Theol. © 
- 0 the- 


a uſe for years ot the 1 75 ule was, in another, Dig. lib. 16, 
and thus Cal ok the 3 150 Would 7 lie againſt cap. 9. $:.3+ 23+ 
him, becauſe an Aae * PL out of th e ſtatute, 

where it is not expreſsl j "pen 5 to theſe cales,.. they, 


are not at all ike the c: here, e e if the 
reverſi ion remains as it was before, then the ſe ſerv * 
matriage, and relief ſhall belong to 158 Jord, 100 55 ſuch b 
the leaſe for years is out of the intent of the ſtatute, An in 
the other Caſe, he, who takes the profits, ought to have a a 1 
hold in the ule, to make an action real lie againſt him); . for 
action real does not lis but againſt him that has a freehold, Ai 
no other intent than this can be { uppoſed in the act, BPO [gives | 
an, action againſt. pernors of the Profits. But our caſe here! ig, '/.* 
1 upon another purpoſe, to wit, ip To PT buyi of 1 ti. 
es and maintenance which; thin 5 iſed as we for A. 
leaſe for Ad as other eſtate. 5 e a leaſe for 3 is 


#u* 


years « e WA of 
ſtatute, becauſe of 105 19 8 17 'of 15 05 which creates 
n che value of the whole Ja de as to this, they took, 
kN el 95 Lick the prolly e the ſooner 9 e Would 
200 the danger of the ſtatute: "And the, words being as they. ** 
are, it cannot be intended but they meant the e of the 
whole value, as well for : a leaſe, as for th e 5 or, which. rea 
ſon, it ſeemed to all the Nane [4 x if 25 leafe here be well 
then to be made 859855 15 the | nol the ſtatute, ow 
within the danger of the ſtatute, 4 well as any other e 
1 7 the defendants ſhall' forfeit the whale: ts 
in fee for it... | 
F urther, as to the; ſtatute, the juſtices varied in the ex 

tion of it. Cook juſtice, It ſeems to me, that the 15 1. 
years here i 18 within the ſtatute, and that it is not nece ſary) or 
aver d it to be. A pretenc nced right, for 2 as it is ſhewn by. 4 See zate $1, 
the count, that ,neither r the defendants themſelves, nor any of (e) and (þ). 
their 0 WP Je by whom the defendants claim, were 
in poſſeſſion of the lands, nor of the reverſion or remainder 
thereof, nor. bug 155 rents or profits thereof by the ſpace of dne 

year, G. erg ĩt is pretenced: for the ſtatute e the right 
of him, who hath not been ſo in \pollcthon, &7, pretenced, add 

that is the intent of the ſtatute, and then. to aver that, which by 
the ſtatute and declaration i is ap mo ent, is ; unneceſſary : For the; 

body of the matter ſhops that it 1s. a pretenced tight; © as if it'* NH. 13. E. 3. 
pleaded, that the leſſee ſurrendered to the grantee of the _ 15. . per Rabl. 

on. . 
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ſion, it is not neceſſary to plead. attornment, for that is an at- 
© * "tornment as well as ſurrender ; fo here the ſhewing that they 
hape not been in poſſeſſion, nor, Ec. ut ſupra, ſhews that it is 

© a'pretenced right, and ſuch, as the ſtatute intends. And alſo 

- theſe words ( any right or title) include our caſe, for he, that 


makes'a leaſe 
ſeems to me the | 


r years, Claims a right and title. So that it 
al here is ſhewn to be made contrary to the 


form of the ſtatute.Hales juſtice. I am of a contrary opi- 

nion in this point, via. that the plaintiff has not ſhewn the leaſe. 
to be made .contrary to the form of the ſtatute. For every 
leaſe for years made where the leſſor has not been in poſſeſſion, 


| N fPulton 60. a. 


Moor 655. 
1 1. Hawk. P. C. 


a6c. Same law 


1 of a diſſeizor 
obtaining the 


releaſe of the 
diſſeizee, or a 
mortgagor rev 
deeming his 


© Jand. Bro. 


| Maintenance 

| [+88] 
28. B. N. C. 
5427 Co. Litt. 
369.2. 


nor received the profits for 2 year, according to the ſtatute, is 
not within the danger of the ſtatute, f For if one recovers by 
ſeveral writs of formedon lands in divers counties, and many 
miles diſtant, he cannot very well occupy all this in his hands, 
but he may leaſe it out well enough, and ſuch a leaſe ſhall be 
out of the penalty of the ſtatute, although it be made within the 
year, For it is reaſonable that men {hould do to others, as 
they themſelves would have others do to them. And therefore 
it 1s reaſonable that a man may leaſe his land, to which he 
comes lawfully, although he has not been in poſſeſſion for the 
ſpace of a year, And to ſay that the intent of the ſtatute was 
to reſtrain ſuch leaſes, would be too hard an expoſition, and 
contrary to all reaſon and equity, but if he was out of poſſeſſion, 
then there is good reaſon to reſtrain ſuch promiſes or bargains, 
for the law preſumes they cannot be made without an intent of 
maintenance. And if the ſtatute had ſtopped before the faid 
clauſe (except, &c) then it had reſtrained all perfons from mak- 
ing any "bargain, leaſe, or promiſe ; but the clauſe, (except, 
&c.) and that which comes after i, vas made for the advan- 
tage of leſſees, and thoſe who ſhould take eſtates. As if there 
was a prohibition that none ſhould go to Paul's, this reſtrains 
all, but if afterwards it ſays, except he ſhall firſt pay to"the 
mayor of London, 20s. this ſhall be for the benefit of him that 


| ſhall go there. So here the (except, &c.) and that which 


© comes after it, is for the advantage of thoſe who take the eſtate. 


- the ature... And therefore the fatute of forger of fas deeds i 


But to conſtrue it in ſuch light, chat no man ſhall let his land 
until he has been firſt in poſſeſſion for a year without interrup- 
tion, would be againſt all reaſon. - But the intent was that a 
man ſhould not demiſe. or bargain his land to any for mainte- 
nance, except he has been in poſſeſſion for a year. So that 
here inaſmuch as the plaintiff has not averred the bargain and 
caſe to be made for maintenance, he has not ſhewn the caſe to 

within the danger of the ſtatute :_ For this was the point. of 


AT 


Partridge verſus Strange and Croker. in C B. 
in the copulative, viz. for forging and publiſhing; > yet if he « T. g. Hl. 6. a6. 


publiſh it only, it is within the ſtatute, but there it ought to be a. 2 Babing- 
averred that he publiſhed, the ſame to trouble the poſleffion and dr < Hale. 


title of the plaintiff, for that is the point of the ſtatute ; ſo here n . . 28. 
the leaſe ought to be averred for maintenance, that being the H. 6. Zl. pl a2. 
point of our ſtatute, And becauſe it is not fo, tus not ſhewn , for 
to be within the danger of the ſtatute, ——- Mauntague chief — Vide 
juſtice. It ſeems to me that the leaſe here is not ſhewn'to be M.g. H. G. go. 
within the 2 of the ſtatute. But before I enter into the pl. 33. Fits. 
onſideration of the ſtatute, I will lay down what is a pretenced ,. 
right or title. And it ſeems to me that a pretenced right or ti 
e is but in one. caſe, and that is, d where one is in po of » pulton 60. n. 
ands or tenements, and another, that is out of paſſeſſion, claims 88 
hem, or ſues for them, that is a pretenced right or title. For 
{ one has right or title to land, and afterwards he comes to the 
poſſeſſion of the ſame land, his right or title is extinct or ſuſ- 
ended in the land, for during the time that he has the land, it 
5 not in eſſe, ergo during that time it cannot be termed a right or 
ile. And that ſuch is a pretenced right or title, is proved by 
he ſtatute itſelf, which has a proviſe in it, that it all be law- 
ul for any one, being in lawful poſſeſſion, to buy or obtain the pre- 
enced right or title of any perſon or perſons to ſuch lands, &c. ſo 
at when the ſtatute ſaith, he in the poſſeſſion may buy the pre- 
enced right of any other, it declares my definition to be true, 
urther, I take the ſtatute, © that if he, who is out of poſſeſ- Fulton 60. 3 
on, bargains or ſells, or makes any covenant or promiſe to 
art with the land after he ſhall have obtained the poſſeſſion of 
, this ſhall be within the danger of the ſtatute, whether he, 
ho ſo bargains, ſells, or promiſes, have a good and true right 
r title, or not; and in this point the ſtatute has not altered 
he law, for the common law before this ſtatute was, that he, 
ho was out of poſſeſſion, might not bargain, grant, or let his 
ght or title, and if he had done it, it ſhould have been void. 
hen this ſtatute was made in affirmance of the common law: 
d not in alteration of it, and all that the ſtatute has done is, it 
as added a greater penalty to that which was contrary to the 
ommon law before, viz. that a man ſhall forfeit the value of 
de thing bargained or promiſed, &c. and to avoid ſuch bar- 
ns or promiſes, where a man is out of poſſeſſion, is the only 
int which the ſtatute here remedies. "For to conſtrue the ſta- 
te, that he, who is in poſſeſſion, ſhall not make a leaſe, bar- 
un, or feoffment, except he has been in poſſeſſion, or taken 
e profits for a year before, would be a hard law, and contrary 
A reaſon and equity: and ſuch an expoſition of the ſtatute 
never intended by the makers of it. For it was always la 
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* 
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ful and agreeable with good r 3 and leaſe 
Hl. in poſſeſſion, to make fooffme but à day be. 
{Win Abr. tit. _ 1 m—_ of — And — 
ratutek I. 6. . de againſt the wo Fr ins, that no officer, 
— * uper chartas — ———.— ) Gall dul 
N : b to have part 2 © tenant, - pend. 
| ee ee aint Hu, Med bur fon aa hi 
k upon him ; lat againſt him, in as it is 
* P. 6. Edi 3. . a pracipe quod redila a er of the ſtatute, . 
Aus. Fitz. ms t, this ſhall be out of the __ be ſaid a maintainer to 
Champerty T2 apparen 6. Ed. 3. for the ſon could n d:to- aid his father a 
Bro, 17. F. N. q taken in 6. the contrary he is bound the ſta. 
172, h. 2. In che father, but on here they would not expound — 
564; Sav. 95, oftenias he can. So that the law and common reaſon 
96. Her Cur. 48 8 what the Common inſt it. f In like 
1. Leon. 167. tute con n the words were aga rdains; that in 
* 5.0 lowed, e AIR of Meſtminſter ge fy and that 
265. r .Finch manner I be enquired, who were the vet if the heir 
18. Wing. an 3 — TIL to the wry prov ot 1 — thin the 
2 oft bey Hall 1 to bring the appeal, althoug of it; and b 
78. pl. 13. P abett his mother to b 8 ut of the danger 5 
304 „eee 
2 ee, Herlotook ir ache faid 1 drake hen Bo the 
I. coram | | ni . n parc 
rage Rot. 376. renten fog 8 — puniſhment pan 00K A : * * i 
Hoyland's Cafe. is a ſtatute which in aſs in a park than hun ng; 
2. Inft. 384. t if he does h any other treſpaſs hheis within the words 
Wi hu f the danger of the ſtatute, although. here in our caſe, if 
78 pl.14. d that by the intent o ds of the ſtatute, 
Vide et Now an fully within the danger of the e a leaſe except he hu 
2. Hawk. P. C. Was . 5 man ſhall not alien nor m we are not to in. 
199. are, * ſſeſllon for a year 8 and: without il 
ga bop rb he, who makes "oats e in poſſeſſit 
1 | hereo | the ſtatuts 
judged M. 30. : ſhall be within to do it 
* 11, for ſo G ER and equity allows —_— ſuc 
Counteſs of becauſe ge f to me that the words oug ſon, and that 
Atbol's Caſe. But, fir, it ſeems claſh with common reaſon, ” 
Fitz, Judg- conſtruction as ſhall not is <> perſon or perſons, 7 
ment 144.0 in this manner, viz. except ſu then ſhould be a fi 
11 i been in poſſeſſion thereef, here emainder thereof, tit 
— ons: m d reſt; or of the 8 3 thi-wents of pri 
2m. 545. Per point . , 
Ren 1.51; makes another full on hol year nxt before, hve therein 
Mod. 37. Vi by the ſpace of one whole yea rds (by the ſpace of one 
Abr. tit, Park. thereof ＋ f ſo that theſe words ( t ſentence befo 
—_ 170 ho J Val only have relation to the tape the clauſes « 
Wing. Max. year,. 0 g ents or 13 : | 
. 16. fi. 3. vin = — 7 5 —— og remai 1 — - 
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in poſſeſſion, reverſion, or remainder, tho' it be but for an 
hour, it is ſufficient, and he may alien without danger of the 
ſtatute: And this ſeems. to me the beſt expoſition of the ſta- 


- tute: And yet every one who Has taken the provi for a year 


may not make à fegffment or leafe; for if the iſſue in tail of full 
age marries with a woman diſcontinuęe in tail, againit whom 
he has cauſe of a formedon, -there if he makes a leaſe or a feoff- 
ment he is within the danger of the ſtatute, becauſe he takes 
the profits in right of his wife, and he has given the right 
which he had in him, and which was not in his wife, in r 
whereaf he is in danger of the ſtatute, So if he takes the 
profits as guardian, &c. Wherefore it ſeems to me, that (the- 
ſpace of a qear) ſhall be refetred only to the next clauſe, and 
not ta the paſſeſſion, or to him in reverſion or remainder, 
And if any one thinks this expoſition too hard, he ought to 
conſider that it is not ſo hard as the other, viz. that none ſhall 
make a. leaſe or feoffment, if he has nut been in poſſeſſon for 
a. whole year before, for then he that enters for mortmain 
he that recovets in a tit of right /ur- diſclaimer, might not 
make a leaſe within the year, according tò that expoſition, be- 
cauſe. neither he, marry = whom he claims, had- been in 
poſſeſſion for whole year before, &. whereas there the lord 
does not claim the land by the tenant, nor by them into whaſe 
hands it was amortized, but by matter in law; and thereſore 
the intent of the ſtatute never was according to that expoſition, 
for if it ſfiould be ſo taken, it would do more harm than good; 


far which renſon it ſeems. to me that the ſtatute ſhall: be in- 


tended ut ſuprgy Then in the principal caſe, inaſmuch as the 
leaſe is wat b made, nd cammences. at this day, none can 
make title to ĩt except of late time, no more than one may to 
common or a rent granted de nova out of land; and therefore 
the plaintiff ought to have ſnewn that the leaſe was in poſſeſ- 
ſion of ſome perſon, where the defendants. pretended à right 
or title to it, or, that the defendants promiſed a leaſe in the 
land of which they were not in paſſeſſion, and foraſmuch. as this 


is not ſhewn, there is not any matter ſhewn. to be done c- 


trary to the form of the: ſtatute: for-as the matter is here de- 
clared, it ſhall be intended that the defendants wers in poſſeſſion 


of che land, in reſpecdt it is ſhewn: that they made the leaſe, and | 


he that makes a leaſe ſhall be intended in poſſeſſton. And if it 
be ſo, tho' they had been in paſſeſſion but for an hour; the 
matter is out of the danger of the ſtatute. Thereſore it ſeems: 
1 me, that here is na affence ſheæwn to be done againſt the 

atute; - = ie a iN nn og; 1 * 8 T 
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A report of a judgment given in the Guildhall London in 
the alia 8055 in the time of Lent, in the 4 —. Year 


: 1 reign of King Edward the fixth, by. the ſberiffs of 


ndon judges there, in an aſſize of freſh force 1 
John Pollard and Mary h.s wife, again/t Barthoiomew Jeky 


and others, 
(many ah ple JEMORANDUM, that John Pollard Eſquire; late one 
of nul tiel in re- 


of the ſerjeants at law, and diſcharged thereof by the 
rum nature as King's letters patent, and placed as vice-preſident of the King's 
named. duesnot cOulneil in the marches of Wales, and Mary his wife, in the 
abate theplaint Huſtings in the Guildhall of London, the Monday next before 
as toall the de- the feaſt of St. Martin in the ſixth year of the reign of King 


ſeudants, but Am the fixth, brought an aſſize of freſh force upon a 


1 Ines — plaint of intruſion commenced before the mayor and aldermen, 


anditſh Il ſtand and ſent to the ſheriffs according to the cuſtom of the ay 
8 againſt Barthelomew Fekyl, Ralf Foxley and Agnes his wife, 
and eleven other ns, upon a difleizin' done to them 'of 

Theol. Dig. land in London, and ten of the defendants appeared by bailiff, 
ib. 11. cap. 7. and pleaded as follows, to wit, + that there never was in being 
$ 12. any ſuch Agnes wife of the aforeſaid Ralf Foxley, as by the 
Fortheplaintiff, Plaint - oh. is ande, and this they are ready to verify, 
&c, efore they pray j of the plaint aforeſaid, and 

that it may be enquired by aſſize. And if, &c. then they ſay, 

that they have done no injury nor diſſeixin to the aforeſaid plain- 

tiſi touching the tenements aforeſaid put in view, and in the 

int aforeſaid 7 ao nd of this, &c. And the three 

others pleaded the ſame plea by attorney. And the plaintiffs, 

as to the-plea pleaded in abatement of the plaint, demurred in 

law: and as to the other plea, they prayed the affize. And 

whether the writ ſhould abate, inaſmuch as it was either al- 

ways falſe or not, a day was given for it to be argued, and it 


was argued and debated at Gui/dball the laſt Saturday of Hillary 


* Sec Ante 75. term in the ſeventh year of the reign of King Edward the 
(*). ſixth,' where-it was argued for the plaintiffs by their councel, 
146. Regiſt, that'afſizes of freſh force purſue the nature of aſſizes at com- 
196. b. 197. a. mon Jaw, ſo that the argument in the one is the argument of 
R. B. 178. e. the other. And aflizes-are th&thoſt ſpeedy : ſuits in the law, 
f 3 for the jury ſhall, by the words of the writ, have the view be- 

14. fore their appearance, and altho” warranties are favoured in 


> 
* 


1 
MO 


K. pl. 3. law, yet in an affize a man ſhall not vouth any one, 
7 unleſs he be preſent, and this is for the plaintiffs expedition : 
1 PIP ” j 


. 
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Affize of fieſh Force brought in London. 
da protection will not defend the party againſt an aflize,. P. rH. 6. 


aſſizes are N the words of protections, which 42. pl. 18, Bro. 


s prove how much aſſizes are favoured in the law. And Protection 33. 
things and pleas, Which are e or in abatement of C8 Eng 
zes, are eſteemed odious, and therefore ſuch exceptions as Co. Lit. 13 . U. 
| abate other writs, will not abate affizes, if ſo be there is 2 Iſt. 471. 
iſſeizor and tenant, for that is the ſubſtance. of the ſuit, and xg var 7 | 
as or exceptions, which don't diſprove that, are of little force 315. yi. a. 
aſſizes, altho* in other ſuits they are available. And there- 

e miſnomer of one of the defendan:s. ſhall not abate. the [t 99 ] 5 
ze, if there is another diſſeizot and tenant, as it is adjudged; N 
many places in the book of afſizes,, and yet the writ Was al- | 
ys falſe. And ſo in aflize, if the tenaut pleads Se o 14. Aſs. pl. 8. 
parcel with a ſtranger not named, altho the plaintiff con- Fitz. brief 273. 
it, yet it ſhall not abate his aſſiae except for that part only, 753. Pro. Alige 
for the reſt the writ and plaint ſhall ſtand. in force, as.It co 75 2. A. 
judged in divers places in the book of afſizes, and yet there pi. 14. Füs. 
plaint was always falſe. And the writ, altho' it is general brief. 757. Bro. 
| be intended, to be brought of all that is contaibed the 255" — — 
int, and ſo the whole ſhall be intended falſe ab initio; but 23. ointenan- 
ere is a diſſeizor and tenant for any part, then that is ſuf- ei 41 21, Aſs, . 
ent, and the law requires no other truth in the writ or pL STING, 44 
int. And to ſay, that one named in the writ was dead be- Ati pl. 6. Bre. 


I. 6. Bi 
the writ purchaſed, or to ſay, that there never Was [ Ch dia Joint 
one in in rerum naturã, is all one, and of the 7225 — . 
in both caſes the writ was always falſe; and in the firſt caſe. | 
- that one named in the writ of afhze was dead before the. 

t purchaſed, it is adjudged no plea in abatement of the writ, 
if there is another diſſeizor and. tenant the writ Mall be 
d againſt them. And to prove that the law is ſo in that 
theſe beoks were gited to be adjudged in point, vix. 
. pl. b 14. 23 M, pl. e 19, 26. H. pl. 6g. 29. Ali. 
62. et © 70. And alfo that in the ſaid caſe of 12, Ai. Fitz. Brief. 
14. our principal caſe is adjudged, yiz. nt ungques tiel in fe- De. e 
n natura is no plea. in abatement. of the writ, if there be cap. 7. 5 1. 
ther diſſeizor and tenant. So that the caſe of one dead be- Bro Briefa 
the writ purchaſed, and our principal caſe are both ad- Theol. Dig lib 
ged in the ſaid plea. Alſo à caſe in T. 4 Ed. 3. 18. 15. d. 
z. Brief. 578. was cited, which caſe, it was os iS abridged « — py Sung 
Fitzherbert more fully for the purpdoſe, here, than the book 30. 
arze in print is. And it was likewile ſaid, that the action, 
ch might be moſt fitly reſembled to an aſſize, is a guare 
at, which in reſpecł of the danger of lapſe may well be. 
pared to an aflize for the expedition of it. And it was al- 


ledged, A - TW 


. 
- HY * 
5 * 1 4 g * ö ” P 
p . W. . ; 


b Bre. Brie: ledged, that it appears in f M. 7. H. 4. 34. Pl. 23. that th 
1 2 12 prior of Walton ande a quare impedit 2115 the biſhop 
pelitgp.Theol. Carli and many others, where it was pleaded 'in abateme 
A. 5 % of the writ, that one of the defendants was dead the day oft 
writ purchaſed, and he demanded judgment of the writ for al 
ett non allotatur; ' which caſe may be reſembled to an aſi 
cauſa qua ſupra. And (6 the writ in the principal caſe ſhall 
50d. And it was ſaid that our cafe cannot be refembled to 
4. writ of treſpaſs, for that in the ſaid caſe of 29. A. pl. 62. it 
48. P. 10. Mod. adjudged, & that in treſpaſs if one of the defendants was dex 
* before the writ purchaſed, the writ ſhould abate: and ſo is) 
touched by the way in many other books and caſes ſince tu 

. time. But yet it was ſaid, that in the caſe of Robert Paſſeln 
Fitz. Brief. in b A. 47. Ed. 3. 18. pl. 35. and in the caſe of Michel a 


* 
«4s © 


642. Bro. 80% Gilbert in i T. 44. Ed. 3. 18. pl. 10. the contrary was adjudgd 


Freſpaſs 60. 


3 Fitz, Brief. VIZ. in the firſt caſe, that in treſpaſs the writ- ſhall not abat 
$78. Bro. 70, where one named in the writ was dead the day of the wi 
purchaſed; and in the other caſe it was adjudged,” that d 
Wirit ſhall not abate, ' where it was pleaded that one nam 

k Contra agreed in the writ k was not in rerum natura the day of the writ put 
H. 5. H. 8. chaſed, for that he was dead before; and it was ſaid that the 


1 „ Nen ate more books adjudged this u ay than the other. But 


For the law favours the aſſize, and the expedition in it, mc 
than in treſpaſs: and alſo in treſpaſs, the perſon is the ch 
arid originaf cauſe of the action, and the plaintiff ſhall pun 
the perſon of the deferidant in treſpaſs, and then if any oft 


defendants be dead before the writ purchaſed, it ſtands wi 


ſome feaſon to abate the writ: but im the principal cafe't 
land is the chief and original cauſe of the action, and then 
tie land and the eſtate remains, and there is a difleizor and 


e * 


„ 1 


5 cauſes it was prayed for the plaintiffs, that the writ might ſtan 


and that this plea might nor be enquired, and that the af 
Þ. - 1-4! Wl 8. be taken upon the plea of nul tore, (rr. 
Acontra forthe: On the.contrary it was argued for the defendants; that 


plaint ought to abate becauſe” this aſſſze of ' freſh! force i 
purſue the order and pleading of aflizes at common 
8 And in aſſizes at the common law the plea pleaded here fh 
| abate the writ, becauſe it proves that it was not well p 

1 M. 25. H. 3. Chaſtd. And it was alledged, 'that it is holden in 27. f 
26. pl. 9. Bro, in. a quare impedit, that if it be pleaded for one of the 
Bro. Brief. 3. fendants that there is nul fiel in rerum naturd as one na 


Bie . 44, was argued; that altho the writ of treſpaſs ſhould aber 
7. 1. uch cafe; yet it might not be reſembled to theiprincipal cu 


nant, it is ſufficient for the plaintiff. And thereſore for thi 


Afſize of freſh force brought in London. 


the writ, this ſhall. go in abatement of the hole writ 
erwiſe in caſe of m miſnomer of one. And ſo ſhall it bes Ke 
an aſſize, Which has been reſembled. to a guare. impadit. b. Raby 165. 
d it was faid, that the common opinion among men learned pl. 4. 
the law has always been, that dead before the turit purchaſed, | 
nul tiel in rerum , naturd, ſhall abate the writ againſt, all, 
actions as well ſeveral as joint, and in all actions in general. 
d ſo it was prayed that the plaint here might abate. And , | 
eupon the court would be adviſed : and they gave day fur- ; 
r. And in the mean time. Sauthcote-of the Middle: Temple 
of the deputies of the ſheriff of London, and judge in the 
ſe, conſulted with divers of the juſtices, and prayed their | | 
ice in the caſe, and all the caſes before alledged by the 
ncel were written in a paper, and delivered to — 
the juſtices of the common bench, and he peruſed all the 
pks where the caſes were alledged, and read the books cited, 
| found them according as.they were cited, and afterwards 
to Southcote, that no man learned in the law could ſhew 
book adjudged contrary to the books cited. And becauſe 


re were here many books the one way, and none the other | 


y, he adviſed him to follow the judgments before given. 

d this he alſo ſaid to me myſelf. And at another day after- 

ds in the Guildhall aforeſaid the court ſaid, we take the 

to be, that the plea does not go in abatement of the 

nt againſt all, but only againſt the ſaid Agnes. Wherefore, 

2 good againſt the others, and alſo do award 
ze 


Afterwards the plaintiffs. councel, having well conſidered. wing. Max. — 3 
matter, perceived that the caſe, was. + argued prematurely, reg. 74. pl. 11. | IM 
before the proper time; for the aſſie ought to have en- [ 491 ] | 
ed the whole,/-matter, and if they had found the exception, I 
ht ſtui that there was no ſuch perſon in rerum naturd, as the de- | 

nts had alledged, and had alſo found a diſſeiaor and ten- | 
then the matter ought to come in queſtion, and that would „ 


that e deen the proper time to diſpute the point of law ariſing 

ce u eupon, and not before. For the plea pleaded, wt ſupra, 

on not anſwerable; for if a man pleads in aſſiae in abatement 

jere ue writ, jointenancy on the part of the plaintiff, or join- {3 
ell | without deed. on the part of the tenant, or pleads that ; 
. H.-nements are in another town, or that the plaintiff or ten- 

' the WM miſnamed, or the like pleas, and pleads over, viz. et fi 


ne fot, nul tort, &c. as he ought to do in ſuch caſes, the 
tiff ſhall not reply to the pleas in abatement of the writ, 


ure they anſyerable: for man in 


'\ } 


; _ to anſwer it: for there he that pleads the jointenan 


VerdiR. 


Damages ſ-ve- damages, Viz. for every diſſeizin a penny againſt all the dil 
ral. and Colts zorg of each part, and 6/. 13s. 34. for the coſts of ſuit ent 


entire. 


Kelw. 48. pl. 


Judgment. 


Bat Me.” In the ſame court another aſſize of freſh force was bro 


WU. 


Trinity Term, 2. & 3. Philip and Mary. 
abatement of the writ, and pleads over, #t / trove ne ſoit, 


_. tort, his concluſion is, et de hoc ponit ſe ſuper afſizam, and 


entry ſhall be, et guerens fimiliter. And ſo the plaintiff ſhall 
nothing elſe but Hab, and ſhall not + anſwer ſpecially tot 
plea pleaded before nul tort. But if the tenant in aſſize ple 
jointenancy by deed with a ftranger, there the demand 


ſhall not plead over to the affize, but ſhall ſtay upon that on 
and ſhall pray proceſs upon the ſtatute, and therefore the g 
is anſwerable ; but in the other caſes the plaintiff ſhall not x 
ſwer'to the matter pleaded in abatement of the writ: neit 
ſhall he in our caſe, and then if it is not anſwerable, by the ſ 
reaſon' the plaintiffs might not demur upon it, for a man 
not demur upon that which does not require an anſwer, / 
therefore the matter ought to be enquired by the affize, as it 
done in the ſaid cafes of 23. Aſs. pl. 10. and 26. Aſs. pl. 63, Þ 
which reaſon $1e councel for the plaintiff, taking the law to 
as is ſaid before, prayed the couit that, when the aſſize 
ſworn, they might firſt enquire of the matter*pleaded in abi 
ment of the plaint, viz. if there ever was any ſuch Agnes in 
rum natura. And the court, at the prayer of the plaint 
charged the aſſize to enquire of this firſt, who found, that th 
never was any ſuch Agnes wife of the ſaid Ralf Foxley in 
natura, as the defendants had alledged. And further t 
found, that ſome of the defendants only diſſeized the plain 
of part of the tenements, and ſhewed the certainty thereof, 
of this they acquitted the reſt of the defendants : And ot 
diſſeiſed the plaintiffs of another part, and of that ms 
quitted the reſt of the defendants, and ſo of a third, and 
fourth, part and thus they found four ſeveral diſſeizins at four 
veral times, and by the defendants ſeverally, and aſſeſſed ſer 


; againſt all together, and this was done at the requeſt of 
plaintiff's cour.cel, to avoid the danger of an attaint, if the 
rors had not found a difleizin by all jointly. Wherefore upon 
verdict, on the third Saturday in Lent in the ſeventh year 
reign of king Edward the fixth, the court aw that 
plaintiffs ſhould recover ſeizin of the land, and their ſer 
damages, as the verdi& aſſeſſed them, and the coſts of fui 
tirely againſt them all together, and 26s. 8d. beſides, for 
coſts enereaſed by the court. | 


by Thomas Panel parſon of the church of Honeylane in U. 


E S DSJ 2 Dr ¶ r. ꝗ ẽ 


Allize of freſh Force brought in London. 


azainſt Thomas Mor and the corporation of Mercers of Londen, 

upon a diſſeizin done to the plaintiff of 4 under the Ene, 4 2 » 
church; and Moor appeared in proper perſon, and the corporation One mar not 
by bailiff, and his warrant was demanded, and he had no war- Abe as Bai. 


| Bai 
rant, and the aſſize was prayed againſt the corporation, becauſe li to 2 


by law they cannot appear by bailiff without his having a war- — without 
rant in writing, ſo that upon the matter they had made default. wiring 9 b. 
And the other party ſaid, that it ſhould be done in this writ as x Ven: 48. 
in afſizes at common law, and the writ of aflize faith, pur by Vide 3. P. 


ſureties and ſafe pledres the aforeſaid (defendant) or his barliffy if Was. 443. 


he cannot be found, &c. and fo the writ warrants the appearance 

of the bailiff. And to prove that a bailiff may be to a corpora- 

tion without deed, the caſe of treſpaſs brought by the dean and 

chapter of Paul's in 12. H. 7. was cited. Againſt which - T. 12. H. 7. 

on the other fide was cited the caſe in d 4. H. 7. of debt brought 26.2. Bro. Cor - 

by the dean of Paul's. And alſo on this ſide it was faid, that 1 
tho? the writ ſpeaks, vel ballivum ſuum, as is ſhewn before, faits 113. Treſ- 

yet this ſhall be intended ſuch a bailiff as the Jaw allows, viz. paſs 288. 

if the defendant is a natural body, then his bailiff without deed, * P. 4. H. 7.6. 

and if a body corporate, then their bailiff by deed. And it ene A 

was ſaid, © altho' the law was that one might juſtify in treſpaſs, n Th * 

s bailiff to a corporation without deed, yet it is not like to a corpormion K 

bailiff in aflize ; for there he ſhall plead touching the right of pl. 26. | 

the freehold, and therefore he is in a higher degree than a bai- 

liff of a manor, who takes the profits, and who juſtifies in ſuch 

a baſe capacity. And it was ſaid, that a bailiff of a manor ſhall 

not have an action of debt for his ſalary, without deed, againſt 

any corporation. And they had ſpoke to the matter divers days, 

and afterwards Cholmley and Southcote deputies of the ſheriffs of 

London, and judges in the cauſe, enquired the opinion of the i 

lord Mountague, and of Saunders ſerjeant, and of R. Brook ſer- N 

jeant recorder of London, all of whom agreed in opinion that 

the bailiff might not appear without warrant. Wherefore the 

ſaid third Saturday in lent the court faid, we have conſulted 

with ſome of the judges, and with ſeveral learned in the law, 

and it ſeems to them and to us alſo, that the corporation cannot 

appear by bailiff without warrant in writing. Wherefore we * 

zward that their appearance be holden for none, becauſe the | 

bailiff had not any warrant. And afterwards the corporation 

appeared by attorney, and they and Moor pleaded to the afhze, 

And this matter depended by divers continuances until a cer- 

tain day, at which the ſaid Moor (relifta pri eine jo ) 

pleaded in abatement of the aſſize, that the plaintiff en- | 

tered into the faid cellar +4 after the laſt continuance, and, 

thereof was ſeized in fee in right of his church. And the * [+92] 


* 


a Vide F. N. B. 
181. b. . Int. 
415. I . Finch 
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tiff. e contra. And upon this the jury gave a ſpecial verdict, 
chat is, they found the matter at large, and prayed the diſcre- 


tion of the juſtices. And becauſe the verdict was not full and 
perfect, the plaintiff ſued a * certificate of aſſize to make the 
Jurors come again to be more fully examined: who came again 
and made their verdict more certain. And the effect of both 
their verdicts was, that the plaintiff had a ſapæna delivered to him 
to be examined upon certain interrogatories concerning the ti- 
-tle of the cellar, and after the laſt continuance the ſaid Moor de- 
ſtred him to dine with him at his houſe in Honey- lane, and be- 


ing there with Anthony Skinner examiner, he was required by 
the ſaid Thomas Moor to go into the ſaid cellar to fee the anti- 
quity of the ſame. At whoſe requeſt the plaintiff and the ſaid 
examiner went into the cellar, and the wife of the ſaid Moor 


brought them two candles to ſhew them the ſaid cellar. And 


when they had ſeen it, they came up and went out of it. And 
.afterwards the ſaid examiner examined the faid, plaintiff in the 
houſe of the ſaid Moor upon the interrogatories, And hereupon 


- 


the aſſize N diſcretion of the juſtices, whether the ſaid 
| entry be ſu | 
. ;ſeized of the ſame cel 


ch an entry, as-that the plaintiff ſhall be thereby 
far in fee in right of his church, as the 

ſaid Moor by his plea hath ſuppoſed. And they found the 
ſeizin and Siſeizin by Moor, and that the corporation did 
not diſſeize the plaintiff, and upon this verdict the. plaintiff 
prayed his judgment. And two queſtions were moved upon 
this verdict, which hung long in abate. The firft was, inaſ- 
much as the iſſue was joined upon a certain point, viz. upon 
the entry, whether the jurors might give a ſpecial verdict 
finding the matter at large, or if they ought to have given a 
reciſe verdict, viz. that he entered, or that he did not enter. 


. 9. H. 7. 4. For it was ſaid that the jurors may not give a verdict at 
per Brian, large, except in aſſize, and a writ of treſpaſs, or ſuch like, 


b 
Bro. Verdict 
7. 13. b 


F. irfax. 
ibid. 83 Dy. 


mw 


9. H. 


where the general iſſue is pleaded. The other queſtion was, 
if the matter found be in law ſuch. an entry as ſhall aba te the 


Bro. Writ, or not. And theſe matters were debated in Guildhall 


divers times, and hung until Trinity Term in the ſecond and 


N. bend 77: third years of the reign of King. Philip and Queen Mary, and 
— then ie was alſo debated. And it was faid on behalf of the 


plaintiff, that the ſtatute. of Y/e/fminſter 2 cap. 30. which or- 
dains, that the zu/tices aſſigned to take afſizes 51 not compel the 
jurors to ſay preciſely whether it be a diſſiixin or not, ſe that t 
do ſhew the truth of the fact, and require. aid of the juſticets, 

be extended by equity to. 1 beſides aſſizes, for there 
is as great doubt in other verdicts, as there is in aſſiaes: and 
the. ſcatute was made to relieve the r and 


therefore there is the ſame reaſon in oth 


other caſes as in aſſizes. The Jury may 
And for this cauſe they i 


may give a ſpecial verdict, and find 4 
the matter at large in any ide in the word, ſo that the mat- — lace 
ter found at large does but tend to the iſſue joined, and con- ell general 
tain the certain truth thereof. © And hereupon the caſe in ſpecial, and in 
41. Ed. 3. was alledged, where in a writ of account for 10ʃt. 


the defendant . traverſed the receit, and the jurors gave a ver- gee or Tred-: 


dict at large, viz. that the plaintiff delivered the money to the paſs, fo that 
defendant, upon condition that if the defendant made him an 6a ly pong 
alſurance of certain land, he ſhould have the 10/. and if he b. —— 
did not make him an aſſurance at ſuch a day, that he ſhould 
re- deliyer the money to the plaintiff, and they ſaid he did n | 
make him an aſſurance of the land at the day, &c. and foraſ- * eh 4 4 
much as, upon this matter found at large, the law faith that ; 


F 2 Inſt. 425. 
the defendant is accountable, he was adjudged: to account. Moor 858. 


Ex quo a man may ſee, that a ſpecial verdict finding matter Hob. 243. P. 
amounting to the vo in iſſue is good, and that judgment ** | uu 
ſhall be given upon it. 4 And the caſe in 26 H. 8. was al- 3. Leon. 136. 


edged, where two as church-wardens brought an action, and pe” 114 
the defendant ſaid that the day of the writ purchaſed they were .J-3.P. C. 


ot church-wardens, and upon this they were at iſſue, and 

he jury gave their verdict, that the one was warden the day Law now ſet- 
Kc. and the other not: and there it is moved, whether or _ 
o this verdi& ſhould be received, inaſmuch as it is not pre- ancient Opini- 
iſely found whether they were wardens or not, but there, by ons ( ſupra b.) 

e rule of the court, the verdict was ſo received and entered, = 
vr if the one was not a warden, then they were not wardens, <p. 

nd the court, which hath knowledge of the law, may ſo ad- 10 

dge upon the verdi& ; ſo that foraſmuch as it amounted to Account 24. 
direct prcof of the iſſue, the verdict was there held good. Pro. Verdi 


And the caſe in 47 Ed. 3. was alledged, wherein a precipe 7 26. H. 8. 
d reddat upon the default of the tenant one came 


and 5. pl. 25. 
ewed that the tenant, who made default, held the tenements 7. Ed. 3 
r term of life of his leaſe, the reverſion to him, and prayed W. Hg s 
de received, and the demandant ſaid that the tenant had a Bro. 66. 
» and upon this they were at iſſue, and it was found by 
/ prius that the tenant never had any thing in the land, and 
o he who prayed to be received never had any thing in the 
erſion, and upon this verdict found the court were adviſed 
it 8 was receivable, for it was confeſſed both on the one 


t and on the other, that the tenant had an eſtate for term 
life, and the inqueſt was not charged concerning that which 
Party had confeſſed, and then when the verdict finds that 


h nothing, it follows from thence that he had not a fee, 
lo the finding amounts to the point of the iſſue, tho” it 
ART. 1. Q 


erdiet upon 


other actions as 
well as in Aſ- 


the Point in I- 


164. e. 165. a. 
And ſo is the 


, not with- 
ng ſome 


41. Ed. 3. 
pl. 5. Fitz. 


Tfinity Term, 2. & 3. Philip and Mary. 


not preciſe words. And many other caſes were put on this 
point. From which, it was ſaid, rr that as well in ge- 
neral, as in ſpecial iſſues, and as well in other actions as in 
aſſize or treſpaſs, the jurors may give a ſpecial verdict, _ 
the matter at large pertinent to the point in iſſue. And 

is it here. | 
If the Tenant” And as to the other point, it was ſaid, that this could not he 
in an Aſſize of adjudged in law an _ ; for the plaintiff came into the cellar 
8 — oy at the requeſt of the diſſeizor, and to ſee the antiquity of it, and 
und to go into for no Other purpoſe. And the difſeizor could not puniſh him 
the Houſe to for this in treſpaſs, if he were a mere ſtranger : and then it 
ſee the anti- ſhall not be an entry in him. But if he had done any act, 
any bn 5, ſo that the diſſeizor might have had an action againſt him, if 
Entry as ſhail he were a ſtranger, there the law faith, that rather than he 
cauſe the Aﬀſize ſhall be puniſhed, it ſhall be an entry and remitter to him, 
to abate. 4 But here he went at the requeſt of the diſſeizor, in which 
: [+93] caſe he was not puniſhable if he had been a ſtranger, and he 
2 Brownl, Went for another purpoſe than to make an entry, and therefore 
232. J. Bulſt. it ſhall not be adjudged an entry to abate his writ. For i 
* 434. the diſſeizor will aſk the diſſeizee to come to the houſe whered 
Wing. Max, che diſſeizin was made, to his daughter's wedding, or to dire 
reg. 194. pl. a8. with him, or the like, it ſhall not be an entry into the houſe 
2, Dany, Abr. cauſd qua ſupra. d And the caſe in Longo 5. Ed. 4. was i. 
797: 57 Abe ledged, where Babington brought an affize of the houſe of th 
Agr x Fleet, and pending the affize, Babington with his councel wen 
tit. Aſhze X. pe 
pl. 44. tit, En- into the houſe to the jury when they had the view, to ſhew er: 
try E. pl. 14. dence upon the view, and the plaintiff's being upon the lan 
* Co. Litt.368. in ſuch manner, and claiming nothing, was holden no ent) 
——— 112 nor poſſeſſion in the plaintiff, nor was the writ abated by it, f 
» M. Long. g. he did not go there with an intent to make any claim or ent! 
Ed. 4. 60. Bro. into the land, © And alfo the caſe in 26. Ah. n 42. was! 
Brief. 332.  ledged, where in an aſſize it was found that the plaintiff was d 
2.Brownl-235: ſeized, and afterwards came upon the land, and put his fi 
* Fitz. Aſſize on it, but he took nothing of the profits, and the other o 
9 him, and by award he recovered his damages for the firſt d 
ſeizia 23. © ſeizin, notwithſtanding he was of full age. And fo er 
| coming upon the land is not an entry. For it was faid® 
Littleton in his book held the law to be, d that continual ca 
* Vide Litt. ought to be made upon the land, if he dare come there. 
5 419- in ſuch caſe if he comes upon the land, and makes claim, 
departs preſently, this ſhall not be adjudged an entry to 
*$.P.Co.Lite. © diſadvantage : for he ſhall have an affize of the firſt diff 
253. b. and ſhall recover damages from the firſt day until the day a 
aſſize. For his intent was to make claim, and not to takt 


of the profits, nor to drive the tenant out, and keep the 


r 
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ſeſſion. And fo the intent of the coming upon the land is to be 
reſpected. And here the intent of the bkintif was not to make 
an actual entry, and to expel the Siſeizor, wherefore he ought 
to ow ve judgment upon this verdict. 
Southcote and Fuller under-ſheriffs and judges in 

a court held it good to have the opinions of the juſtices of 
the common bench in theſe two points, and therefore the plain- 
tiff retained Dyer ſerjeant to move it, who moved it to the juſ- 
tices in the faid Trinity term, in the preſence of the ſaid — 
ſheriffs. And as to the firſt point (as it was immediately told 
me by the ſaid under-ſheriffs, and many others, for I was not 
preſent when it was moved) the court held that the jurors 
might give a ſpecial verdict finding the matter at large. f And e864 e. 
ſo they may upon any iſſue, if their finding of the matter at 
large tend to the point of the iſſue, and not 2 elle And as to 
the other matter, the court held it no entry to abate the writ. 
And Brook chief juſtice then ſaid, (as it was immediately re- 
ported to me) 8 that i in a formedon . before them there, , g C cited 
the tenant had pleaded in * of the writ, that the de- 1. Bold 9. 
mandant had dike after the laſt continuance, and upon the 2-Brownl. * 
evidence it appeared that many were cutting down trees _ 
the land, n demandant came upon the to them, and 
admoniſhed them, upon their peril, not to do any more than 
they could do by law, and he and his companions took this to 
be no entry. So in the caſe here, Wherefore afterwards, viz. 
the 27th day AT ira 2 & 3 Philid and Mary ju ent Was judgmem. 
* upon the laid verdict 4 Guildhall, that the ſaid Thomas . 

anel ho uld recover againſt the 10 Moor. 


: 


Hillary Term, 4. Edw. 6. in B. R. 


1 + A report of certain things ariſing upon a replevin ſued by 
1%. ena CE e Water Wia an. 
William Redſole defendants, and removed by Recordare in 
Hillary term, in the fifth and ſixth years of the reign of king 

| Edward the ſixth. | 


Where an en- Vote, (Reader) IT ap in the records of the king's bench, 
_— 1 4 of Hillary term 4 & 5. Ed. "ig Rot. 3. 
the ſame na= that the ſaid plaintiff had ſued a replevin againſt the faid de- 
ture with the fendants for taking two cows in the county of Kent, in a place 
tenure, rig, called the Leſe. And the ſaid Walter Mantel avowed, and the 
and 24 en. ſaid William Redſole as his bailiff confeſſed the taking in the 
croached, place, Sc. An they ſaid that the place where, &c. contained 
there che ten- "fur acres and a half in Horton, ad 


_ _— ſeized in fee of one meſſuage and fifteen acres of land in Horton, 


but if the en. the prior of Horton as of his manor of Horton by fealty and 
7 5 rent of 5s. and by the rent of 5 capons, and by Wit of court 


- another na- every three weeks, and by the ſervice to render, as well after 


l e (eizin, and in the name of a heriot, and they alledged +. ſeizin in the 
808 Vin Abr. ſaid prior by the hands of the ſaid Godden : And afterwards they 
tit. A convey the manor by the diſſolution of monaſteries to king 
2 - Ir. Henry the eighth, and from him to Richard Tate for 21 _=_ 
fity M. 21. and from him to the ſaid Valter Mantel. And Fobn Ward 
Ed. 4. 64. pl. land having the eſtate of the ſaid Gadden in the ſaid four acres 
* Kew. 37; and a half, and being thereof ſeized in fee, and being poſſeſſed 
B. = g h. of a young ox called a Steer of the price * of 2 5s. then being his 
9. Co. 33. a. beſt beaſt, died. And becauſe the ſaid ſfeer was detained and 
1 x0: FE eloigned, the ſaid Mantel avowed, and the ſaid Redſole as his 
77 e bailiff confeſſed the taking of the cows in the ſaid place, in 
181. 2. Keb. Which, &c. for the ſaid fer, and within his fee, &c. And the 
677. plaintiff ſaid, that true it is the ſaid Godden held the ſaid meſ- 
See W. Jones ſuage and 15 acres of land of the ſaid prior, as of the ſaid manor, 
ny by fealty id 5s, rent, and 5 capons, and ſuit of court, and te- 
ip ne Mejor *lief of 55. in manner and form as in the avowry is all 
C. m— Oro. And further ſaid, that within the ſaid manor there is ſuch 3 
Talbet's caſe Cuſtom, that if any perſon holds any lands or tenements by ſe- 
8. Co. 203. 3. veral ſervices of the ſaid marior, and dies ſeized of the fame 


lands, then the lord of the faid manor for the time being bl 


EEO OSHS e rg a  vooung 


i & frets tek Gogh TAG 


ſeize the ſaid beſt of the ſaid tenant, ſo dying ſeized, for a he- 
riot, as heriot cuſtom for all the lands and tenements ſo holden 
of the ſame lord, as of the faid manor, and the ſame ſhould have 
to his own uſe. And further ſaid, that the ſaid Fohn Woodla 
being ſeiſed of the faid four acres and a half, and of divers other 
lands, and being alfo ſeized of divers other lands and tenements 
holden of the ſaid Valter, as of the ſaid manor, thereof died. 
ſeized, then being poſſeſſed of the ſaid ſteer, and of one other 
ox then being his beſt beaſt, wherefore the defendants ſeized 
the ſaid other ox, to the uſe of the faid Malter, for heriot-cuſ- 
tom due after the death of the ſaid John Woodland, for all the 
lands and tenements fo holden of the ſaid manor, according to 
the cuſtom of the ſaid manor, without that, that the ſaid God- 
den held the ſaid meſſuage and 15 acres of the ſaid prior, as of 
the ſaid manor, by the ſervices to render, after the death of ev 
tenant of the ſaid tenants dying ſeized, the beſt beaſt which the 
ſame tenant had at the time of his death, to the lord of the ſaid 
manor, for and in the name of a heriot, in manner and form as - 
in the avowry was alledged. And upon this bar to the avo 
two things were moved. The firſt was, whether the plaintiff 
ought to traverſe the tenure, or the ſeizin, The ſeconJ was, 
admitting he might traverſe the tenure, then how the traverſe 
ought to be. As to the firſt point, it was alledged by the 
councel for the plaintiff, that he might traverſe the tenure well | 
enough, And therefore, it was ſaid, there is a diverſity in the 1. Point. 
law when to traverſe the tenure, and when the ſeizin. For if — the plaia- 
che tenant holds of the lord by fealty only, and the lord en- 

croaches rent, there altho' both make but ſocage, yet the ten- 
ant in avowry ſhall traverſe the tenure, and ſhall not anſwer to 
the ſeizin, becauſe the encroachment is of a different thing from 
what the tenure. is. So if the tenant holds by fealty and a 
hawk, and the lord encroaches a horſe, there if the lord after- - 
wards avows for the horſe, the tenant may traverſe the tenure, 
and make no anſwer to the ſeizin, becauſe that which is en- 
croached is another thing, and of another nature from that by 
which the. tenure is. And therefore that which is encroached 
may not be parcel of the tenure. And ſo if the tenant holds by 
ſocage, and the lord encroaches knight's ſervice, the tenant. 
2 traverſe this in avowry. But if the tenant holds by 9 7 80 

25, rent, and the lord encroaches 45. or if the tenant hol wn 

by one horſe, and the lord encroaches two horſes, or if the ten 
ant holds by ſuit of court once a-year, and the lord eneroaches 
ſuit every month, in all theſe caſes the tenant cannot avoid this 
in avowry. And therefore where the lord charges him in 
wowry with ſuch encroachment, the tenant ought to * 
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the ſeizin, if he can do it truly, and not the tenure, for the en- 
croachment is of the ſame thing with the tenure, and therefore 
he cannot traverſe the tenure. For true it is that he holds by 
the ſame tenure, but not by ſo much, and the quantity of the 
thing is not traverſable in avowry, but the quality only. And 
to avoid the quantity encroached, he is driven to a writ of 
ne injuſte vexes, or contra 2 coffamenti. So that if he 
cannot truly traverſe the ſeizin d in avowry of ſuch 
quantity, he is of neceſſity driven to ſuch writs. And fo the 
H. 7. Ed. 4. nature or quality of the tenure or thing is traverſable in 
28, Fitz. avawry but not the quantity. And it was alledged that 


} Avowry 36. 


"ve Tr.. this diverſity appears in the years of Edward Viz. in 
— * anno 7. oF alſo in the caſe of the prior + of 3 in 


+95] anno 16. and alſo in anno b 20. And the ſaid diverſity was 


H. 16. Ed. 4. granted by the court now. | 


11. pl. 11. | 

< H. 20. Ed. A e Es 
17. pl 3. ky + Put note (as I apprehend) this encroachment is to be intended 
 Avowry 1094. between very lord and tenant, for an encroachment by the donor 


Leser by the hen the donee in tail, or by the leſſor upon the Allie for iſe, foal 


+8.P. 8. Co, net hurt them, but in the repleuin they ſhall avoid it; for there 
65. a. 10. Co. the ayowant ought to ſhew the reſervation, which is the com- 
708. a, Vin. nencement of the tenure, and this only is aufwerable. And note 


Abr. * alſo (as I apprabend) after the encroachment, if the very tenant 


pl. 9. makes reſcous to the very lord, and he brings aſſize, he may not 


mate title to himſelf by encroachment. So that the ſeizin of many 
ferv'ces is only an eftoppel in replevin. 

| Further it was moved, as to the ſecond point, that altho? 

2 Point. the tenure be traverſable in avowry, yet the traverſe here 

. taken in the manner it is, was not good. For the tenure is 

| alledged by the avowant to be of divers things, viz, by fealty, 

by 5s. rent, by capons, by ſuit of court, by relief, and by 

eriot, and the plaintiff has confeſſed the tenure of all the 

things but the Heriot, and has traverſed the tenure of the 

heriot, which has not jour For the tenure is alledged en- 

tire, and then to traverſe ab/que hoc that he holds by heriot can- 

not be. For no tenure is alledged by heriot only, but by 

heriot and other ſervices entirely, which ought to be entirely 

traverſed, as it is mo in the avowry, and not by parcels, 

21. Saund. 200. 4 As if an action of debt be brought upon an obligation, the 

Vin. Abr. tit, defendant faith, that it was indorſed upon condition to ſtand to 

8 the arbitrement of J. S. who made an arbitrement of three 

things to be performed by him, which he has performed, and 

ſhews how, and the plaintiff ſaith, that true it is he made an 

arbitrement of the three things, and alſo of one other thing, 
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which the defendant has not performed, for the 9 | 


mance whereof he brought his action, there if the defendar 
faith, that he made his arbitrement of the three things only, 
abſque hoc that he made an arbitrement of the fourth thing, 
this is no good traverſe, but be ought to traverſe ab/que: hac 
that he made an arbitrement, of the — 22 For an ar- 
bitrement is a thing entire, which ought to be entirely tra- 
verſed, for an arbitrement of three things is not the 


the ſame arbitrement as is made of four things, but is another 


arbitrement. So in the principal caſe the tenure is entire: 
and the tenure whereof the avowant ſpeaks is not to be in- 
tended the ſame tenure of which the plaintiff ſpeaks; and 
foraſmuch as the heriot and the other ſervices are but one 
entire tenure, he ought to traverſe the whole that is alledged, 


and not one part only. And it was faid, that the traverſe was 


accordingly ſo taken in © 5. H. 7: in the like caſddQ. 
On the contrary it was ſaid by Anthony Mood, that the tra- 


verſe ought to be as it is now contained in the record. For *P.5. H. 9a 3. 
the defendant has alledged that the tenure was by ſix things, plant, TE 


and the plaintiff has confeſſed the tenure to be by hve of them, 
and then if he ought to traverſe, ab/que hoc that he holds by 
the ſix thi his traverſe would be repugnant to his own 


confeſſion, for by ſuch traverſe he would deny that, which he 3 
elle, viz, that he holds by the five things; for 


_— 
inaſmuch as the five things are of the ſix things, and he 
has confeſſed the. tenure by the Ta. things, and lud traverſe 
would be a denial thereof, ergo there would be a repug | 
in the confeſſion and the traverſe, which the law will not. 
ſuffer. And as the traverſe is here taken, there is no con- 
trariety ; for altho? the tenure be entire, yet it is as well de- 
nied this way as the other, and. the matter ap as well this 
way, and is as fully denied without contradiction, as it is the 
other way with contradiction, and therefore the traverſe. as it 
is here is the better way. | 


Upon this matter ®the juſtices. were of different opinions, 


and each of them, at a day appointed for it, declared their 


opinions openly, but could not then agree, and the record of 
the laid caſe in 5 H. 7. was ſearched and viewed: by ſome. 
of the juſtices, (as I heard), and at laſt Mond ſaid to the 


councel for the other party, that the juſtices had agreed that 5 

be 5 Wood ſaid, viz. of the heriot 5. nd 
jon l. Saund. 
fur the plaintiff believing him took the traverſe according] 1 206. — 


the traverſe ought to n 
only, as above, fox the reaſon before given, and the coungel n 


tor before they had taken it the other way. But Br. uy 
Al 


endant 


J - 1 
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ſaid afterwards that the court had not ſo agreed. And upon 

Trin. Term. this the parties were at iſſue. And now, viz. in Trinity Term 

7-Edw.6. 7. Edu. 6. the jury was charged, and evidence was given 

to them on both Ties, And amongſt other things the de- 

fendant ſhewed divers court rolls, and ſeveral of them were, 

a that ſuch particular perſons died ſeized of certain lands holden 

Wherher he- of the manor of Horton, after whoſe deaths the lord had ſeized 

riot-ſervice a heriot. And the counſel for the plaintiff faid, that theſe 

2s well as he. court rolls prove for the plaintiff, viz. that it was a heriot 

riot-cuſtom. cuſtom. For there is a difference in law between heriot cuſ- 

tom and heriot- ſervice. For a man may ſeize heriot- cuſtom, 

and take' it as his own chattle, and as that wherein he hath 

» but heriot-ſervice is parcel of the tenure, and lies 

© Contra Co. E. n 5 render, ſo that if the tenant will not render it to the lord, 

32. pl.8. per he has his * for it, as he hath for rent or other thi 

Wray. 1. Show. viz. diſtreſs. h For he may come to the land, and diſtrain 

as * 1 whatever beaſts he ſhall find there, and may put them in pound 

Herior E. pl. 4. until he be ſatisfied for the heriot, as it appears in i 27 Af. 

125. Aſß. pl. a4. where in treſpaſs for cattle taken and carried away, the defen- 

Fitz. 8 dant ſhewed that he was lord, and that two heriots were due 

177." Rol. to him by reaſon of the tenure for two deſcents, and becauſe 

Abr. 66s. pl. 5. the heriots were cloigned, he took the beafts found upon the 

Vin. Abr. N land holden of him, for the heriots eloigned, as it was lawful 

Heriot F. Pl. a. for him to do, and this was adjudged a good anſwer; and there 

it is ſaid, that whatever beaſts are manuring the land within 

my fee, I may avow the taking for heriot, if they be eloi 

By which book it appears, that for heriot-ſervice the lord may 

and ought always to diſtrain, and for heriot-cuſtom, ſeize. 

And then the court rolls, which prove ſeizure of a heriot by 

96] the lord, prove here that it is heriot-cuſtom. And hereupon 

it was faid for the plaintiff to the Jurors, that they ought to 

find for him.—And Chomley and Gerard, who were of coun- 

ſe] for the defendants, faid that well and true it is the lord 

may diſtrain for heriot- ſervice, but they ſaid, the lord may alſo 

ſeize heriot-ſervice, ſo that he has two means to come at it. 

And that the law is ſo, that the lord may ſeize heriot-ſervice, 

they ſaid, it appears by the book of M. 6. Ed. 3; 36. pl. 3. 

Mad, which book they had brought to the bar, apprehending that 

Art. Ut. the other party would take the exception ut ſupra, and there 
Heriot G. pl. f. 7 a ep 

they ſhewed the caſe in the book openly. And the caſe there 

is as follows, viz. In replevin brou be againſt an abbot for 

- a horſe wron y taken, the abbot ſhewed that W. the fa- 

_-- © ther of che OE RY OI Wn 
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of him by certain tenure, and after the death of the tenant 
to have the beſt beaſt in name of a heriot, and alledged ſeizin 
in his predeceſſor, and becauſe this horſe was the beaſt at 
the time of his death, he took it as his own beaſt in name of 
a heriot; and the plaintiff ſaid that the place where the taking 
was is out of his fee, and there it was ſaid to be no plea, be- 
cauſe he avowed the taking as for his own beaſt. b For he 5 * arcs 
may avow the taking of his own beaſt wherever he can find pl. | 
it, as well out of his fee, as in it; wherefore the plaintiff re- | 
linquiſhed his plea, and traverſed the ſeizin of the heriot ; 
Prift, &c. And upon this iſſue was joined. And this they 
apprehended was a proof that the lord might well enough ſeize 
the beſt beaft, for there the abbot juſtified the taking of the 
beaſt, and did not avow at all, which he could not have done 
if he had not a property in it; and there out 7 his fee was no 
plea, which would have been a good plea if he had avowed, 
and had not claimed the beaſt as his own. And Bromley and 
Portman juſtices took the ſaid caſe as a good proof, that the 
lord might ſeize heriot-ſervice. And Portman ſaid, it appears 
alſo by © 16. Ed. 3. that the law is ſo.— And the councel for © Fitz. Herit 2. 
the plaintiff ſaid, that the common opinion amongſt men 
learned in the law is, that he may not ſeize heriot-ſervice, 
but heriot-cuſtom he may, and for heriot-ſervice diſtrain. 
And this diverſity is held good law in d 8. H. 7. and in other *H.8.H.7.10. 
books and years of Henry 7. Bromley ſaid, this diverſity that who 
you put is moved by the way in the years of Henry 7. but tae 5, Dit. 
there is no principal caſe adjudged upon it. Then the coun- tiefs 44. 
cel for the plaintiff ſaid, if there be lord and tenant, and the 
tenant holds by a capon, or an egg, or 124. rent, it is not 
lawful for the lord to/ come to the land, and take the capon 
or the egg, or the 124. being in arrear, altho* he find it there 
but his remedy is only to diſtrain for it. And then what dif. 
ference is there between a capon parcel of the tenure, and an 
Ox 2 of the tenure? to which it was ſaid, there is a great 
difference between the caſes put and the principal caſe. 
* For in the caſes put, if the tenant has 20 capons, or 20 * Wing. Max. 
225, or 20s. of money, he may give what capon, what egg, Cf, . pl. 5. 
or what 124, he pleaſes: fo that the election is given to the * 
tenant who ſhall pay the thing, and the lord ſhall not have 
which he pleaſes. f But in the caſe of a heriot, the tenant * Sce Het]. 16. 
ſhall not have any election, nor the lord alſo, forthe lord ſhall 1 
have the beſt beaſt, and ſuch is the tenure, ſo that the thin lence 
is certain, in which caſe it is reaſonable that the lord ſhoul 
cue the thing. Therefore in the one caſe there is an elec- 
> R tion 
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tion given to the tenant, and in the other not, and in the one 
caſe the lord knows the certainty, and in the other not; and 
ſo is the diverſity. And afterwards Portman recited the evi. 
dence to the jury, and ſaid, you jurors, the councel for both 
parties have prayed us the judges to tell you what the law is 
in this point, viz. whether the lord may ſeize heriot-ſervice 
or not. And we have adviſed together, and are agreed, and 
Here with take the law to be, that the lord may ſeize 8 heriot ſervice 
agree Cro, E. well enough. And therefore take the law fo by rule of the 
2 — C. J. court. Quad nota, And afterwards the jury found for the 
Ibid. 596. O. plaintiff upon other matter given in evidence. 
bam v. Smith ad- | 
judged in error 
Cra. C. 260. ar gu. Gouldſb. 191. pl. 128. per Gawdy. Lutwy. 1367. per 3. Juſtices, 1. Show. 
81. per Holt. C. J. Salk. 356. per cur. 3. Bac. Abr. 42. againſt the opinions in the old books, 
Temp. H. 8. Bro. Heriot 6. in fine. B. N. C.$ 348. Dr. & Stud. lib. 2. cap. 9. Kelw. $2.pl. 
2. per Frowick C. J. 14. b. per Idem. N. Bendl. 30. pl. 47- O. Bend. 18. pl. 71. N 
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Matters of the Crown happening at Salop. 


Ar certain points, which were ruled and holden at the 
ſe pk fo the 7 of Salop, on Monday the ninth day of [497 
July, in the firſt year of the reign of our ſovereign lady queen 
, and continued all that week before fir T. Brom 

knight chief juſtice N. king's bench, fir R. Townſend 
knight ſerjeant at law, W. Simons apprentice, and the 
queen's attorney in the marches of Wales, and E, Plowden 
utter-barrifter of the middle-temple, and others being juſtices 
of the peace, and juſtices of goal delivery aſſiened in the ſaid 
county of Salop, to which ſeſſion was brought the goal of divers 
counties of Wales, to which the ſaid county of Salop was the 
next adjoining Engliſh county, in which the queen's writ run, 
according to the flatute of 26. H. 8. cap. 6. and according to 
the aft of Ordinance made in the dominion of Wales in 34. 
& 35. H. 8. 


IVF RS perſons of the county of Montgomery were in- Thee Sho 
LY dicted for killing Oliver ap David ap Hoel Vaughan at are — 


-rew in the ſaid county of Montgomery of malice prepenſe, and abetting = 


2. ſome for giving the wounds whereof he died, Griffith murderer ares 


David ap John and others for that they were preſent, aiding, 025.46 


omforting, and abetting the others to commit the ſaid mur- murderer him- 


r. And they, who gave the wounds to the faid Oliver, and ſelf, and fhall 


led him, had fled and eſcaped, and Griſith ap David ap of erage 


en and the reſt were brought to the bar. And whether they that did the 


ould be arrai or no, was a doubt, and was moved to the 232 = 
her juſtices by Bromley ; for he ſaid to them, that although . ff. H. P. C. 
dey, who were preſent and abetting, were principals as well 437. 
they, who ſtruck the man and killed him, yet they are 

rincipals in the ſecond degree, viz. in reſpect that the others, 

ho ſtruck the ſaid Oliver and killed him, are principals in the 

ſt degree by reaſon of the act of killing him, and theſe others, 

ho abetted them and were preſent, are alſo principals, but 

at in the ſecond degree only, and in reſpect of the firſt act; 

if the others did not kill the man, then if the ſaid Grifith . 

d the reſt, who were abettors and preſent, ſhould be no] ar- 

ned, and it ſhould happen that they ſhould be found guilty, 

0 aftcrwards the others, who are indicted for giving the 

oke ard killing the ſaid Oliver, ſhould be taken and ar- 

ned, and it thould happen that they were acquitted, as it 

ght be, then I would know your opinions what ſhould be 

de. 4 For if A. is indicted for the rape of a woman, and B. M. . H. 4. 
ndifted for that he was preſent and abetting A. to do it, now (., Fiz: 

xe both principals by law, and if B, is _— and Bro. Appeal 
ound 33. 
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found guilty by inqueſt, and afterwards A. is arraigned, and by 
another inqueſt acquitted, now Judgment ſhall not be given 
againft B. becauſe he could not be guilty but in reſpect that 4 
was guilty : And inaſmuch as it is found that 4. did not di 
the fact, then it cannot ſtand together that B. was preſent when 
A. did the fact, for he could not be preſent at the doing of: 
thing which was never done, and therefore judgment ſhall ne. 
ver be given againſt B. but he ſhall be acquitted by the other 
verdict. For if judgment ſhould be given againſt him, an in- 
convenience would follow, for it appears to the judges that 
both the verdicts were not true, but one of them was falſe, and 
the court ought rather to believe the verdict which found A. not 
guilty, than the other, for the inqueſt which acquitted A, wa 
charged upon the principal act, viz. whether A. committed 
the rape or not, and the inqueſt charged upon B. was not { 
fully charged upon the principal point, v:z. upon the rape done 
by A. but was charged if B. was guilty of the felony whered 
he was impeached, that is, if he was preſent abetting A. And 
ſo the doing of the act by A. is not expreſsly, but mcluſwi a 
obliqui given in charge to the inqueſt charged upon B. and tha 
the verdj which finds that which is not given in charge u 
them expreſsly, but by incluſion and implication, ſhall not be 
ſo much believed by the court in this point, as the other verdid 
that is charged upon that point only. And therefore judgment 


 P.44. Ed. 3. ſhall not be given againſt A. b And he that procures anothe 


7. pl. 6. Bro. 
Prænunire. 


to ſue to the court of Rome ſhall forfeit as much as he win 


| ſues, and is a principal as well as the other, and they arein 


equal degree of præmunire, but if both of them were indictes 
vi. the one of the act, and the other of the procurement, and 
he, who was indicted of the procurement, was found guilty 
and the other by another inqueſt was found not guilty, jud: 
ment ſhould never be given againſt him that procured, becauk 
he could not be an offender but in reſpect of the offence of tie 
other, and he was a principal in the ſecond degree only, (4s 
ſaid before,) and inaſmuch as he, who was a principal in t 
firſt degree, was acquitted by inqueſt charged upon that poi 
only, he who is in the ſecond degree, and puniſhable in reſp 
of the firſt act, ſhall be alſo acquitted thereby. And therefan 
conſider our preſent caſe, for the priſoners ; now at the bar 
offenders and principals in reſpect that the others are offende 

and more heinous offenders and principals. And as it fee! 

theſe are principals in law, and the others who gave the wound 
whereof Oliver died are principals in deed, and then if af 
wards the principals in deed, being the chief offenders, are * 
quitted by another inqueſt, which finds that they .. 
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Niiver nor kill him, how can the priſoners now at the bat᷑ he 
betting and preſent to that which was never done? And 
herefore if it ſhould ſo happen that we ſhould arraign the pri - 
oners at the bar, who were abetting and preſent, and that they 
ould be found Falz, and afterwards the other PA 
ould be acquitted, (and we ought to believe the inqueſt which 
cquits the others to be true) conſider ye what is to be done. 
ne- Nor if we ſhould give judgment that £ priſoners at the bar 
ther if it ſhould ſo happen that they were arraigned, and found 
\ in- We uilty) ſhould be hanged, and a'terwards they ſhould: be exe- 


that WT uted, and then the others, viz the principals in deed, who are 
, and Whndicted of avg, the man, ſhould be acquitted, I would atk 
. not N ou whether we ſhould · not have done a great injury to the pri- 
ners now at the bar. And therefore it would be well to 
litted N veigh and conſider this matter thoroughly. And the ancient 
ot ſo I law of the realm was, that they, who were preſent and 4abet- | + 98'] 


ing others to do the act were acceſſaries, and not principals, . 50 it 5ppears 
nd it was grounded upon the reaſon I have ſhewn before, as I — AS, 


Au pprehend. And therefore you will conſider the matter. And pl. 25. Fitz. 
ſev: A the other juſtices abovementioned, after adviſing thereof for 1 —4 
d then vo days, held clearly enough that they might proceed with the H. Kelw.16r. 
rge to Wriſoners now at the bar, without any inconvenience. ariſing a. fer Fineux, 
not beo it. For they ſaid, that when many come to do an act, C. J iv charge 
verdi nd one only does it, and the others are preſent abetting him, na H.9.0. 


r ready to aid him in the fact, they are principals to all in- 432. 2. Hawk. 
ents as much as he that does the fas : for the preſence of the P. G. 317, 313: 
thers is a d terror to him that is aſſaulted, ſo that he dare not ren 99, 100. 

efend himſelf, for if a man ſees his enemy and 20 of his ſer- * 34. H. 3. Bro. 
ants coming to aſſault him, and they all draw their (words and Coronve 172. B. 


rround him, and one only ftrikes him, fo. that he dies thereof, — Ax 1 


guilt ow the others ſhall with good reaſon be adjudged as.great of- pl.30 Fas Hil. 
„ judg oders as he that ſtruck him, for-if they had not been preſent, Do. Corone 
becaue might probably have defended himſelf, and ſo have eſc ; 4, 2 * 
e of ut the number of the others being preſent and ready to ſtrike 4. Co. 4. b. 
„„ (in alſo, ſhall be adjudged a great terror to him, ſo as to make 9. Co. 5. b. 11. 


im loſe his courage, and deſpair of defending himſelf, and by Ce. bear, laft- 
's means they = the occaſion of his 1a og So that hes py 5/4, 
reſence is the cauſe of terror, and terror is the reaſon that he Dale. Juſt cap. 
ceives the wounds, and the wounds are the cauſe of his death, 145: > 1%: cap. 
nd then inaſmuch as both together, viz. the wounds and the — 2 
eſence of the others, who gave no wounds at all, are ad- 1. H. H. P. C. 
ged the cauſe of his death, it follows that all of them, vis, 937; 8 Hawk. 
r 34 5 thoſe ©: ©: % 
— 7 
are WW? Hawk. P. C. 31. thinks it is not to the making an a a ipal, . 
by | an on whom rs. tudor at fy gud agen oe ter wore ee, 
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thoſe that ſtrike, and the reſt that are preſent, are in equal de. 
gree, and each partakes of the deed of the other. And the faq 
as to him that is dead, and as to the puniſhment of it, (although 
it conſiſts of two parts) yet in law it is without diviſion ; And 
notwithſtanding there is but one wound given by one only, ye 
© 9. Co. 6). b. it ſhall be adjudged in law the © wound of every one, that is, i 
x1. Co. 5. b. ſhall be looked upon as given by him who gave it, by himſelf 
r- H. H. P. C. and given by the reſt by him as their miniſter and inſtrument. 
F bia. And it is as much the deed of the others, as if they had il 
2855 jointly holden with their hands the club or other inſtrument 
with which the wound was given, and as if they had all toge- 
ther ſtruck the perſon that was killed. So that it cannot be 
well termed that they, who gave the wound, are principals i 
deed, and the other Heer. in law, but they are all princi. 
pals in deed, and in one fame degree. And if we ſhould x: 
raign the priſoners now at the bar, and the jurors ſhould give: 
ſpecial verdict, viz. that Oliver was ſtruck and killed by ans 
ther named in the indictment, and not by thoſe that are ei. 
preſſed in the indictment to have given the wounds, and ſhouli 
alſo find that all the others root, | in the indictment were pre 
ſent, abetting and comforting him, whom they now found 
gave the ſtroke, to do the fame, ſhould not this verdi& be good! 
es certainly; and the priſoners now at the bar ſhould up 


*8, P. 9. Co. this verdict be adjudged to be hanged, d for the jury have agred 
2 do2t8- *> in that which 45 us faith is the effect of the lol emen tha 
437, 438 2. H. is, they have found them all principals, and as the law faith, u 
H. F. C. 185. one ſame degree; and fo the variance in the circumſtances d 
__ — the indictment is not material. And if it ſhould happen tha 
Salk, 534. 335 they, who by the inditment are found to give the wound 
3. Mod, 121. {hould die before they are arraigned, it is clear enough tl 
| Griffith and the others now at the bar ſhould be arraigned 
which is a proof that they, who are now at the bar, are accounts 

in law as much principals as the others, and in the ſame degre 

and not in a ſecond degree, for if it was in the ſecond N 7 
. 

Cc not be arrajgned, but is diſc y dea | 

Shieh reaſons it 2 them that the e now preſet 


might be arraigned. And afterwards Bromley and all the cout 
agreed to it. Ne were arfaigned, and pleade 
| Where there And note that one Morris Gittin was indicted by the fe 
cpa, ſome indictment as acceſſury to them all, viz. to the principals i 
whi are IBS 2 
reſent an a 
Lins colonel Leda cnitiroe hares; e 
0 8. P. a. Hawk, P. C. 328. Wing. N 


„ eee 


— a 1 7 Y as 
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were abſent, and to the principals now preſent at the bar, and 
he was brought to the bar to be arraigned, and Bromley ſaid to 


the other juſtices. --You ſee that he is indicted as 3 to 


all, but ſome of the principals are preſent, and ſome are abſent, 
who are not attainted, and it is not good to arraign him with 


the principals now preſent, as acceſſary to them only, and we 


cannot arraign him as acceſſary to the others that are abſent, 
becauſe they are not atrainted nor preſent to be arraigned with 


him. Therefore if he muſt be arraigned at all, he muſt be ar- 


raigned as acceſſary only to thoſe that are now preſent at the 
bar. And then it may happen that the principals now preſent 


ſhall be acquitted, or it may be found that the faid Morris was 


not acceflary to them that are now preſent, but perhaps he was 


acceſſary only to thoſe that are abſent,” and then it is not good 


to arraign him until he may be arraigned as acceſſary to them 
all, and fo it was done in the book of affizes. And he ſent im- 
mediately to his houſe in Salop for the ſaid book, which was 
brought to him fitting on the bench. And he read the caſe, 
which was in e 40. A pl. 25. as follows, viz. a woman ſued 
an appeal in the king's bench of the death of her huſband againſt 
ſixteen, viz. againſt R. V. and three others as principals, and 
againſt the reſt; of preſence, force, and aid. And one of them, 
viz. the firſt principal was outlawed, and two others who were 
appealed as prineipals came and pleaded, not guilty. And they 
who were appealed of force and aid, vix. the twelve, came b 


* Fitz. Corone 
216, Bro. 119. 
1. H. H 

624. 


exigent to anſwer, and were not arraigned at all, becauſe ſaith 


Kntvet, although one principal was attainted, it ma 
they were not abettors, nor of aid to him, but to the others 
who are not attainted, for which reaſon until they are attainted 
they ſhall not be arraigned, c. and they were let to maitiprize, 
And all this appears in the ſaid boo# of affizes. And Broomilty 
alſo ſaid, that it was in like manner held for law in Hil. 7. 
H. 4. coram rege, for he had noted it in the margent of his 
And Note in the ſaid Term of Hill. 7. H. 4. there are two 
7 touching this matter, fo. 31. of the old print, and fo. 107. 
the new print; f The firſt is, that in an appeal brought by a 


woman — death 
prmmcipals, 


E 


of her huſband, three were appealed as 
and one of them was before that arraigned at the ſuit 
the 3 7 and attainted, and after died before the writ of ap- 
peal purchaſed, tand the others were not out 

a of the acceſſaries the inqueſt was taken at the bar, and 
the advice of the juſtices of the one bench and of the other it 


war awarded that the inqueſt ſhould not be taken as to the acceſ- y 


ts, becauſe none 
the party. And ſo note (reader) the cauſe of this judgment was 
net merely for that the acceſſaries ſhould not be put to anſwer 
until 


be that 


— 1 ” 


Neta bene bx 
the reporter. 


l M. 7. H. 4.27. 


Bra. 5. pl. 4. 
ro. Appeal, 
19. Crone 19. 
where exc 
tion was 
that the writ 
ſhould abate 


+99] 


ed, and upon the becauſe it was 


falſe when it 


was purchaſed 
inſt one 


t wWAs 


of the principals were attainted at the ſuit of before, but by 


the rule after- 

wards it ſeems 

this was utter» _ 
diſallowed. 


Anno r. Mary 1. 


until all the principals tiere attainted, but it was 

7 Hun none of the principals was attainted at the ſuit of the > pary 
P.C 625. H P. but only at the ſuit of the king. But note, the inqueſt was there 
. taken againſt J. Staver, one of the principals, who was found 
© Ind 184 Vis. not guilty, &c. and the acceſſaries had day until the day of the 
Abr.tit.Acceſ- exigent returnable againſt the other principal. And ſo note al- 
fary O. pl. 11. though it was then at ta arraign the principal and the ac- 
ceſſary together, and to. charge one inqueſt with them, as it ap- 
pears in the ſame year of 7 H. 4. yet it was not ſo done in the 
faid cafe, becauſe the other principal was not attainted nor preſent 
« H.7.H.4.36. e be arraigned; which caſe agrees with the ſaid _ 40. 

pl. 5. Fitz. Exi- All. and with the purpoſe for which it was cited. © ot 
gent. 4. Bro. of the ſaid caſes in 7. H. 4. was, that a woman appealed four 
Crone 20 nen, viz. two as principals, and two as acceſſaries, and at the 
Vin. Abr. tit. day of the exigent returnable againſt the principals, one of them 
Acceſſary G. came by ſuperſedeas, and the other was outlawed, and the capias 
* was returned again the acceſſaries, and the woman counted 
againſt him that appeared, and prayed an exigent againſt the ac- 
ceſſaries : and it was ſaid, that one of the principals was not then 
attainted, wherefore the exigent was not awargable againſt the 
acceſſaries, for they were appealed as acceſſaries to both the prin- 
cipals, in which caſe it was not reaſonable that the exigent ſhould 
be awarded, until both the be attainted : but at her- 
wiſe it had been, if they had been appealed as acceſſaries to him 
only who was outlawed, becauſe he was attainted, But it was 
faid if the acceſſaries had been preſent, they ſhould be put to an- 
iber, and ſhould be arraigned with the frincipal that appeared, 
and one inqueſt ſhould paſs upon them both, for if the . 

ſhould find the principal, that was preſent, not guilty, yet 
fame ingugſt ſhould enquire if the acceſſaries be guilty as acceſ- 
4 Herewith a- ſaries to him that is outlawed; and afterwards the parties agreed. 
grees 2. Inſt And all this appears in the ſaid book of 7 H. 4. ſo that the laft 
better 


1 caſe is not adjudged the one way, or the other :- but the 


2. Hawk. P. C. opinion there is (as it ſeems to me) d that the exigent ſhall not be 

307. 5 13%. arvarded again/t the acceſſaries, until the principal, who then ap- 
| peared, was tried. | e 

Wherefore upon the ſaid book of 40. / being read, as 

aforeſaid, and upon the ſaid book of 7 H. 4. cited, it was now 

faid that it is good to follow the fame books. And it was 

faid, that the inconvenience which might poſſibly happen, if 

the court ſhould now arraign Morris Gittin, would be in this 

point, viz. if he ſhould be now arraigned as acceſſary to the 

principals now preſent, and it ſhould be found by the inqueſt 

that he was not acc to them, and ſo ſhould be now ac- 

quitted, then although he was in rei veritate accellary to the 

principals now abſent, yet he cannot be arraigned hereafter 


. . 4 ot ot oe ee 


S 
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as acceſſary to them, if they ſhould be afterwards taken, ar- 
raigned, and attainted, ' becauſe his life was put in danger be 
fore for the death of the ſaĩd Oliver ; and although the being 
acceſſary to one is not being acceſſary to another, but is ſe- ac 
veral facts, yet it was faid that the death of Oliver is but one 
and not ſeveral facts, and then the life of Morris Gittin ſhall 
not be put in danger for the death of Oliver, or for the depen- | 
dances upon it, more than once. And therefore it was ſaid, 
that if the court ſhould now arraign Morris, and would not 
prevent the miſchief, it might happen by this means that he 
would be abſolutely acquitted, where he deſerves death, and 
therefore it would be the better way to arraign him when he 
may be oppoſed, and ought to anſwer if he was acce to 
all the principals, or to any of them. But the other juſtices 
did not agree to this cauſe of ſtaying the arraignment, for 
ias they ſaid, that although he be now arraigned as acceſſary to 
ted the principals now preſent, and ſhould be thereof acquitted, f . pc 
© he might by law be well arraigned afterwards as acceſſary — H. P. C. 
to the other principals. And ſo the bench diſagreed as to this 222. 
cauſe. But the reaſon why the acceſſary ſhall not be arraigned 
as acceſſary to one principal, until the other priucipals be attamted ,, _ uu. 
ſeems by the ſaid boat of 7. H. 4 (as T7 _ end by the rea- geyorter. _ 
ſons given in the ſaid laſt caſe thereof) to be, becauſe there is ; 
greater reaſon to take one * inqueſt to try if he be acceſſary to 2. Hawk P. C 
both, or to ſome of them, than two inque/s, where one might 23. 
make an end of the whole, therefore according to this reaſon, 
nottwith landing the acquittal by one inguęſt of being acceſſary to 
one, he may be arraigned as acceſſary to another, ſo that becauſe 
it is the leaft trouble to the country, and as ſuch the better way 
to take one inqueſt, than two, this ſeems to be the reaſon that 
be ſhall not be arraigned until he ſhould be arraigned as acceſ- 
ſary to all together. From whence it ſeems, that the cauſe of reſ- 
piting the arraignment until he may be arraigned as acceſſary | 
to all the principals together, is more out of good R diſcretion than x Herewich a- 
out of neceſſity. However it now ſeemed to the court the beſt trees H P. C. 
way to purſue the fame courſe that the ſages before have uſed. 333.'- FHP, 
And therefore by the advice of the whole court, the ſaid 2 P © 
Morris Gittin was reſpited from arraignment, until he might 342.fays, there 
be arraigned as to all the principals at once. are greet au- 
PART 1. W R © And Dorn je 
; a” 2 <P, that there is no 
inſtance in the books wherein the court has adlually proceeded to the trial of an acceſſary in 
loch a caſe, before all the principals have either appeared or been attainted, 
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1 See ant (ej were not 4 , but acce vr bas as the 
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and the 3 fore, for the book is, that ff faur werea ale 
there ci ed. 4 PPE 


* Fitz. Corone e others: preſence, Hirte, and ard. And all, 
99. Bro. Main- 45 42. it appears that one \ Wb de 


prize 6. 8 C. that he was giding, pr 
49. Aff. pl. 8 certain 1 killed 25 5 5 


wy frog po 
note (reader) 170 the 

[+100] who were preſent, at = or jt anne the — &c. ne- 
vertheleſs were not put to f anſter until the. principals were at- 

tainted, are contrary ta that which was dune above in the ar- 

raignment of the ſaid Griffith ap David. But the ſaid two books 

are therein grounded upou this point only, vis. in that the law 

was then taken that they who were preſent and commanding to 

do the act, were only acceſſaries, and not 8 But of lat: 

time the FE has been h in this point, for now they 
s " are taken to be * principals by yall th ſages of te law. d For in 
2 e Mich. 4. H. 7. 18. pl. 10. it appears n Huſſey put this gu- 
there cited. tion, whether he, that ts prefent at the death of a man, and en- 
Fita. Corone caurages another to ſtrike — till the ihe; it a principal; and 


60, Bro. 141. 


Appeal 85a.H. it was holden by all the Juſtices of bot benches, "_— he is. 
N. F. C. 437. principal. though he 47 not ok him, and notwithflanding 
Vio. Abr. tit. that the © count in every appeal is, that every principal wounded 
« wn B. him and ſtruck him mortally, for theſe. are. but words of fern, 
USP. C. 41, e. and the blow of him that ftruck is the blow of him that commanded 
Dalt. 722 cap. him inaſmuch as he was preſent; and all this appears there 
4 ihe 3 And in the years of 4 Henry 4. the reader may fee the law often 
. 7. H. 4. adiudged accordingly, via. that thoſe who gre preſent and abit- 
Stath. Corone ting to do the act are principuals, as * well a he that does it. 


21. e And it ſeems the law was ſo changed in the time of the ſaid 
3 PiC, King Henry 4. where the — courſe iuas reproved and wur- 


rected in this point. So note, that at this day thoſe tobe . 
| pre ent and abetting or ready to do the att, are principals as we 
e that does it, and may be arraigned netwithfanding the ae 
principals are .uhſent and not-attainted, / * 1 i 
"Where ſeternl Allo at the ſame ſeſſions George Saliſbury, Fohn Hane $4 
_ are” 8 bury, „ 0 Sali Murx, one ed Pee, = another called 


upon one iu e da 
Amen for * * 4 H. wins — 
the ſame of · 5 
fence every —.— may a ah orily his number, and if one venire facia/i 
awarded for all he that is challenged by one 5 be — againſt all. 8. P. Dy, 246. pl. 7* 


Moor 13. pl. 48. a. H. H. P. C. 263, 268. 2 Hawk. P. C. 407. 5 9. H. P. C. 256. Kelj- 
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Knowſley, were arraigned upon an indictment of murder, for 
killing one in the county of Denbigh, who. was ſervant co 
Doctor Ellis. And they all pleaded, not guilty, and one in- 

queſt was charged upon them all, and Mey | challenged divers. 
peremptorily, and all agreed in the chal 

there were not Jurors enough left in the inqueſt to pals 


them, A Tales * Was awarded returnable immediately, after * Note, it has 


which return the priſoners challenged peremptorily, and did been held that 
not agree in the challenge, far ſome challenged ſome of the Innings 
jurors peremptorily, and the othes prayed that they might be ;Junices of goal 
ſworn, and it was debated by the bench what ſhould be done, delivery, State 
viz, if he that is challenged ſhall be drawn againſt all. And 2 As 15 ö 
after wards they held, that although the five were arraigned py, e 
together, and although in judgment, of Jaw it was not 2 joint 176. pl. zo, 4 
arraignment, but ſeveral arraignments, becauſe their offences w33 awarded. .. 
re ſeveral, yet inaſmuch as one. venire facias was awarded for * . 
all, the jurer challenged by one ſhall be drawn againſt all. zug ee, Sea. 
nd one of the bench ſhewed the others an abridgment, Which 2 Ha4k. F. G. 
e had then ready, of an appeal againſt Beauchamp in Trin. g. 7 0.1219 
4 4. which was as follows, vig. In an appeal againſt many, 15 40. bar. 
Who pleaded, not guilty, and one venire facias was awarded Due 36, 
pzainlt all, and one of the deferdants challenged a juror pe- Pro. A Vene 
remptorily, and by the advice of all the juſtices o the one N 
dench and of the other it was holden, that inaſmuch as the be- Lie. 1 36. b. 
ire factas 1s joint, the challenge of him is good for all, for e 71 
de may not be drawn againſt one, and taken for the ret, 
Vberefore now by award of the court, thoſe. challenged by 
ne where drawn againſt the others, and ſo divers were drawn, 
\nd the court perceived that the priſoners were minded to ſe- 
er in the challenge of the whole panel, ſubtily and crafuly to 
tay the trial for tnat time, for by that means each, of the pri- e, 


oners would challenge peremptorily as many as they might dar bas um 


ithout danger, viz. 8 20, and then at the challenge of one e stat. 36. Hg. 
f them only, 2. with them that were before challenged jointly 5.3. . 
dy al ſhould be drawn againſt every one. For 1 2575 3 101 + 

he challenge of one only the juror ſhall be drawn againſt al, 
et it ſhall hot be accounted the challenge of any other, if gñge 
woes not agree to it, for each of them ſhall bare his entire num- 


's 


er of 20. So that one ſhall not be excluded of his number 
v the challenge of the other, but ſhall take, advantage, ne. 
ot damage by it. And there was but a ſma!l number of per- 


"s then in the town of Ra to be yorn, ſo that 2 K 16re 
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But 10 ſuch 
caſe, be ſore juſ- 
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this ſubtile invention (if a remedy was not found out) the tria ; 
would be now ſtaid. And therefore it was debated on the h 
bench, whether the panel might be ſevered, that is, if the k 
ſame panel might be made between the queen and each of the 
priſoners by himſelf only, ſo that the ſame men might ſerve 
for five ſeveral inqueſts, and whether it might be done, con- 
ſidering that the tales being a judicial writ which iſſued out, 9 
was founded upon the inqueſt, which was joint for all the five 

priſoners. And it was ſhewn to the court what was written 0 


in the faid caſe of 9 Ed. +. concerning the ſame matter, for 
there it is contained as follows, viz. It was ſaid, that at the 
goal delivery if one inqueſt be demanded to paſs upon two or WF : 


. three, and one challenges peremptorily, then the clerk ſhall 2 
panel may be ſever the felons each by himſelf. And afterwards the whole 6 
ſevere any court agreed, that the firſt panel and the tales alſo might be d- 
jury ©. Tar, in 
bereturned be- Vided and made ſeveral for each of the priſoners, and that they wh 
tween the king yould do ſo upon the requeſt of the queen's attorney. Where- WF ;.. 
and each of the fore the court ſaid to the priſoners, we perceive your ſubtlety ” 
riſoners by A f | 
ſelf. $ P. Well enough, which merits but ſmall favour from the cout, un 
2. H. H. P. C. and therefore tell us if you will agree in your challenges, for if BW ten 
- . 8 you will not, the clerk ſhall Vier the panel. And after WF and 
b C. 407. & 9, Wards all the priſoners agreed in their challenges, and the WW fn 
Cromp. Juſt. inqueſt was full, and evidence was given. And at the end oſ the Wi 4, 
113- b. pl. 2+ evidence, the inqueſt demanded of the court this queſtion, viz. Wi lenc 
es if ſo be in truth, John Yane Saliſbury was in the company of Bl mal 
them, who of their malice prepenſe killed him that is dead, an cher 
when he ſaw them combating together, took part with then Wl e 
ſuddenly, and had not malice prepenſe, and ſtruck, with th: WW mu 
| others, him that is dead, whether this be murder or man- lice 
If divers intend Naughter in John Lane Saliſbury. | agai 
to 28 no. | The court anſwered, if John Fane Saliſbury, " m 
ther en. ele in not Malice prepenſe, but ſuddenly took part with then var. 
the affr.y ſud- who had 'malice prepenſe, this is manſlaughter in him, a guilt 
deply without not murder, becauſe he had not malice prepenſe. 2 man 
[# 101 1 nota bene (Lector) for I have heard this greatly "1 not 
— Alg Liu, T Viz. if the maſter lies in wait in the high way to kill a nn ile 
the perſon, this and his ſervants attend upon him, and the maſter does not mate bi quitt 
is not murder ſervanis privy to hit intent, and afterwards he, for whon f laug 
— 3 maſter lies th wait, comes, and the taſter attacks him, and bi acqu 
51, Sir Ferch. ſervants ſeeing their maſter fighting, take his part, and allo th murd 
runde Cary's fill the man, whether or no this ſhould be murder in the ſerv 
caſe 14. Jac. as it ſhall be in the maſter, becauſe they, without malice pre 
Wy 3 po took part with him that had malice prepenſe. But this is by" n= 
52. 5 3<. 85. above rule of the court put out of doubt, viz. that it l a «.\, 
54. * —_— 
{ to. J. Bull. 206. 3. Bac, Abr. 667. 12 Mod. 628. per Het C. J. Nea bene by the repo"® 
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: manſlaughter in the ſervants. And note, that the court ſaid * $0 is the law . 
5 thus to the jury; you, jurors have heard the evidence which clear I 
* has been given to prove the priſoners guilty of the murder gary = 
e whereof they are impeached, which * . proves that the C. g. 1. Hawk. 
ne conſpiracy was to kill doctor Ellis, and the malice prepenſe P. C. 85. 5 49. 
ve WY ws againſt him, and not particularly againſt his ſervant, who omit Jar 
. i killed, and therefore perhaps you will inagine that the evi- 3h. 144455. 
ut, dence does not maintain the en becauſe 2 malice was Ld. Raym. 
wy ainſt the ſervant, whom the priſoners perhaps did not know, 30% 
* — ever heard of him before * we think it proper to tell e n 
for i vou what the law is in this point, to the intent that you may, 
not err in it. And, firs, we take the law to be, that the killing ue 
of him is murder in the priſoners, if they killed him upon the zgainft one = 
dal malice which they had againſt the maſter, ſo that if you ſhall on malice, 
ole BY find that they had malice againſt the doctor, that malice does agent) who 
in the eye of the law make the killing of him that was killed, perſon aſſault- 
who was the doctor's ſervant, and in his company, to be mur- ed, be killed, 
"—  < And therefore you muſt take the law ſo: quod nota bene itis murder. 
or. And the reaſon whereupon this judgment was founded . C ppg 2 


ut, vas this, yiz, when a man has malice againſt another, and in- H. P C. 30. 


or if BI ends to kill him, and endeavours to put his e in execution, Dalt. Juſt. cap. 
10 and kills one that reſiſts his purpoſe, it cannot be otherwiſe con- 4 L pc. 


ſtrued but that by neceſſity of reaſon he has malice againſt all 83. 5 ,.. 
e thoſe who would defeat his deſign, and that he would offer vio- 

vi !ence to them that would defend the perſon againſt whom his 
e malice is directed, rather than deſiſt from his purpoſe, and 
n therefore if he kills them to whom he had before-hand intend- 
then BY ed to offer ſuch violence, this cannot be any thing elſe than 
h the murder; and ſo the act declares his intent before, and the ma- 
mam lice againſt the principal begets in himſelf another malice 

22anſt thoſe whom he preſumes will reſiſt his purpoſe, which 

ha BY malices are combined one to the other inſeparably. And after- 
wards the jurors found. Richard Saliſbury, Pigot, and Knowſley 
guilty, who were afterwards executed at Denbigh, where the 
man was killed, And they found, that George Saliſbury was 
not guilty, And they found alſo, that John Fane Saliſhury 
Lil the man, but not of malice prepenſe, and fo they ac- 
quitted him of the murder, and found him run of man- 
laughter, And whether John Vane Saliſbury ſhould be utterly If A. is in- 
xquitted by this verdict, inaſmuch as he was arraigned for Med of mur- 


murder, is thereof acquitted, or whether the court ſhould — meth, 


give the jury nuay 

acquit him of 
de murder, and find him guilty of manſlaughter. 8. P. Co. Litt. 282, a Dal. 74. pl. 2. 
.f. F. C. 293. 302. 2. Hawk. P. C. 403. $ 4. H. P. C. 267. And upon this 


* have judgment to be hanged for the manſlaughier. Temp. H. 8. Bro. Corone 222. 
NC. 5 335. 9. Co. 67. b. 


Michaelmas Term, f. & 2. Philip and Mary, in B. R. 
vive judgment upon him that he ſhould be hanged for the man. 
aughter, or whether this verdict ſhould ſerve only. atainſt him 
for an indictment of manſſaughter, and be of no other effect, ot 


chat elſe ſhould be done with him was privately conſidered and 
; debated by the bench among, themſelves. And the opinion of 
dme whole court was in a man clearly, that they might give 


judgment uponhim to be hanged for the manſlaughter. For 


they held; that the jury might give a verdict at large, and find 


* the whole matter. * As if one is arraigned for the death of a 
man, and he pleads, not guilty, the Jury may find that he killed 


him in his own' defence. And then here when he was at- 


raigned for Killing a man upon malice” prepenife, the ſubſtance 


of the matter was, whether he killed him or not, and the ma- 


__* | hee prepenſe is but matter of form or the circumſtance of ki- 
ung. And ale the malice prepenſe makes the fack more 
odious, and for this cauſe the offender ſhall loſe divers advan- 


tages, which he ſhould otherwife have, as ſanctuaty, clergy, and 


the like, yet it is nothing möte than the manner of the fact, 


19 Co. 67. b. 
Wing. Max. 
reg. 10k. pl. 30. 


and nor the ſubſtance of the fact, for the ſubſtance of the fat 
is the Eilfing him, 4 and then when the ſubſtance of the fa, 
and the mater of the fact are put in iſſue together, if the ju- 
rors find the ſubſtance, and not the manner, yet judgment Gat 
be given according to the ſubſtance. As if a man arraign an 
affize for à diſſeizin with forte, and the defehdant pleads the 
18 iſſue, and the jurors find the diſſeizin, but not with 

rce; yet the plaintiff hall have his judgment, for the tortious 
expulſion was the ſubſtance, and the force the manner, and 
when the ſubſtance is found, he ſhall ien for it, and 
ſhall be acquitted of the force. Ss the killing the man was the 
ſubſtance, and the malice prepenſe the manner, and then when 
the ſubſtance is found, viz. the killing the rr Wis nom 
be given upon it. But altho' the court held in a manner 
clearly, that they might give judgment upon him for the man. 
laughter, yet they thought it good, and it was agreed, to te- 
prieve the priſoner, hell the opinions of the other ſages of the 
law were known. And therefore they did reprieve him. 


+ A 


br 


ward the ſixth. * 
veden, which'manor George Wyndham, maſter of the college 3 Nevis 
 Rufworthin'the county of Narfolh, and his fellows, the 20th a4 of rare of 


virtue hereof he Juſtifies, and gives colour to the plaintiff. The k.ng, without 
- _ by the replication faith, that along time before the ſaid ſhewing the 


al acres are, and at the ſame time when, &c. and for time imme- a; in right 


( 
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Anif report of the opinions of the juſtices of the Ring bench (+ 192] 
„ Ca 


in a caſe apon the rlatute of tifſolution of abbies, 31. cap. 
13. argued in . 0 86 Michad in the BER a rcon 
years of the yeign of king Philip and queen Mary, between 


Richard Fulmerfton Plaintiff, and Simeon Steward — 07 


ant, in an ation of treſpils brought in the county F Suffolk. 
And the rethrd' is to be fern among the records of E after term 


6. Ed. 6. Rot. ultimo. Ko 


Nun plaintiff declares of bis cloſe broken at Elprden in the Mich. 1. & 2. | 
11 e in the #i-4 year of the reign of king Zg- ert . 
he defendant faith, that the place where &c. ing of ſciain 


was 100 acres of paſture in Elveden parcel of the manor of El. in « college, 
aying 


day of December in the zoth year of king Henry the eighth, by a flatute, and 
their deed leaſed to the defendant, to have from the Invention of of the enroll- 


ment of a 


the — then laſt aſt for 50 years then next to come, and by deed to the 


&c. one John Purpet, then maſter of the ſaid college, nner there. 
and his 256 o Ae of the ſaid manor, wicteaf the 1 rhe — 
morial were parcel, in their demeſq as of fee ; who in the . crown BY 
eleventh year of the reign of king Henry the eighth Jeafed to a; H.8.cap 1 
Edward Beſteny the fame manor whereof, &c. by the name of ſhali be good. 
their manor of Elueden, and of all their lands, &c. appertain- And where a 
ing to the {aid manor, together with the lands and paſtures at Cn 
© Dead-mani-gyave, except the tenements late Largients, to next beſore 
have from the 4nvention of the Croſs in the year of our Lord the ſtatute of 
1524, until the end of 99 %% then next coming. And fhews 3! H. 8. to one 


who had ano» 


further; that the faid Be eny in 20. H. 8. granted over his ther leaſe ac 


houſes of religion chen ou And which ſhould afterwards 

come to the king's hands, 'to him, | 

dition as they then were; and alledges allo that part of the act, 

which makes' leaſes then made of the poſſeſſions of colleges and 

other houſes, which ſhould afterwards come to the king, to be 

void, if another leaſe for years at the making thereof was in be- 
ing, 
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ing, and then not determined, &c. And ſhews alſo that the 
| faid Vyndbam and his fellows ſurrendered the college to king 
Henry the eighth in the 33d year of his reign, by deed en- 
rolled in the chancery, by virtue of which grant and act the 
king was ſeized of the ſaid manor whereof, Ac. in his demeſn 
as of fee, in right of his crown. And the ſame king being ſo 

ſeized granted the ſaid manor whereof, &c. to the earl of Surry 
in fee, who conveyed it to the plaintiff in fee, by virtue where- 
of he entered and was ſeized, until the defendant did the treſ- 
paſs, &c. And further he avers, that the firſt leaſe was in be- 
ing at the time when the ſecond leaſe was made, and that the ſe- 
cond leaſe was void by the ſtatute. The defendant by the re- 
joinder ſhews the proviſo and ordinance in che ſtatute, viz. 
where a leaſe for years is made to ane, who then holds the ſame 
tenements to farm for a term of years then not expired, that 
then the ſame perſon ſhall have them for 21 years only from the 
time of the making of the leaſe, &c, ſo that the ancient rent be 
thereupon ae and ſo that the ſame leaſe or leaſes do not 
exceed 21 years. And ſaid further, that by virtue of the ſaid 
proviſo and act, the ſaid leaſe by him pleaded in bar was good, 
ſufficient, and available in him for 21 years at leaſt from the 
time of the making of it, which 21 years were not then paſſed. 
And upon this rejoinder the plaintiff demurted in law. 


And it was argued this term by many apprentices, and by al 


the ſerjeants at the bar, And divers exceptions were taken to 
the replication and to the rejoinder, And it was argued that 
the replication is not good, becauſe it is there ſaid, that a long 
time before the making of the leaſe mentioned in the bar, one 
John Purpet, then 65 of the ſaid college, and his fellows 
were ſeized of the ſaid manor whereof, &c. in their demeſn as 
of fee, 2nd it is not ſaid, in right of the college, and it might be 
that they were ſeized in fee in their own proper capacity, For 
the Sow and fellows of a college have two capacities, v:z. to 
them and their heirs, and to them and their ſucceſſors, for they 
are a body not conſiſting of dead perſons, as friars, monks, or 
puns, but conſiſting of ſuch perſons as have each by himſelf 
capacity to take to him and his heirs ; and then the replication 
ſhall be taken moſt ſtrongly againſt him that pleads it, and that 
is, the plaintiff, and fo it ſhall be taken that the maſter and his 
fellows were ſeized to them and to their heirs, But if it had 
been pleaded, that an abbot or prior were ſeized in fee, this 
has but one intendment, viz. in right of the houſe, for an ab- 
bot or prior have but one capacity, and that is, to the uſe, and 
in right of the houſe : And they have not capacity to them and 
their heirs, and therefore it ſhall be good without ſhewing - 
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ey were ſeized, and it ſhall be taken in jure domus. But 
alter and fellows, and dean and chapter, and ſuch like, have 
o capacities, as is ſaid before, and therefore it ought to be 
xprefſed in what right they were ſeized, or elſe it ſhall be taken 
oft ſtrongly againſt him that pleads it, and that ſhall be, to 
em and their heirs, and if it ſhould be fo taken, the ſequel of 


ny 


e matter makes againſt the plaintiff ; for which reaſon the re- 
cation is not good. * | 
And as to this exception, all the court held, that the excep- 
pn was not good. For the juſtices ſaid, when it is pleaded 
t John Purpet, maſter of the college, and his f:llows were 
zed in fee, this has but one intendment, and that is, in righ t [+103] 
ff the college. d For a corporation cannot be i l 103. pl.c, 
ſcized to any other's uſe. But if he had recited their ſeveral fHeath's Max, 
mes, and had called them maſter and fellows, then it might 197-Fiteh.452. 
intended that they were ſeized to them and to their heirs; Seizin K. pl. 20. 
t when the proper name of the maſter is not recited, but Sec 3. Keb. 65 
calls him mafter, and faith alſo, his fellows, this is the uſual —— 8 4 
ital of a corporation, and then when he ſaith, the co uſe 40. B N. C. 
was ſeized, none can intend that thoſe who compole the $ 60. Dy. B. pl. 
ration were ſeized in their own proper capacities, for ** 1 R. 
bee it would follow: that the corporation was not ſeized, P7505 6. 
re he has alledged in ſat that the corporation was ſeized. Nanda 72. 
if it was pleaded, that J. 8. Dean of ſuch a place, or par- Jenk. 195. pl. t. 
of ſuch a ehurch, or prebendary of ſuch à prebend was r FP 
ed in fee, this has two 1 via. it might be in Stat. of uk 
vn proper capacity, (for when they purchaſe to their own Law of uſes, 5. 
er ule they are "40 named b 98 or it might bag bo mpg 
tat they were ſeized as Dean, Parſon, or Prebendary, 6. Poſt. 5 ;8. 
it cannot be ſo intended in the cafe of a corporation, for 
ſhall be intended ſeized in that capacity by which they | 
tamed. 2 And it was ſaid, if the 1” is or wife are 22, Af, 'pl. 
hed, it is a 2 counterplea to ſay, that the wife or her l 
tors never had any thing, whereof they might make A Vonch. 26.Bro. 
nt, &c. for it ſhall be intended that they are vouched 42. M. 18. Ede. 
ht of the wife, And it was alſo ſaid, that a corporation 3+ 53+ Pl. 68. 
t be ſeized to another's uſe, And all the juſtices 


K * the ſaid exception was of no weight, and they 
Wed it. | | 3.0! | 0 | 


ner exception was taken to the replication, viz. that Exception 2. 
untiff by the replication has ſhewn the leaſe made in 11 
> the manor, &c. ut ſupra, except the tenements 
largients, and has not àverred that the 100 acres 
ue were not parcel of the exception; and if 
wee parcel of the exception, then they did not paſs by 
__ 


„MI. 3. Ed. 4. 


the ſame leaſe made in 11 H. 8. and if they did not pa 
that leaſe, then they did not paſs from Be/teny to the del 
dant, and from thence it follows, that the defendant was 

poſleſſed of the 100 acres at the time of the new leaſe un 
in 30. H. 8. and if he was not poſſeſſed of the 100 acres 
the time of the new leaſe, then the new leaſe is good. 
the plaintiff intends to avoid the new leaſe by the ſtatute, 


| alledged in bar is not anſwered nor avoided, and therefor 
belongs to the plaintiff to convey: to the defendant a for 
leaſe in the ſame thing, whereof he was poſſeſſed at the t 
of taking the new leaſe, And if it ſhall be taken paret 
the exception, then it did not paſs by the firſt 
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cauſe t the time of the making of it the defendant hu 
former leaſe in the ſame thing, and if he had not, then the l 
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and it ſhall be intended parcel of the exception, i 


7. pl. 1. Fitz. much as the contrary is not ſhewn. d As in 8. £4 — 
Pardon g. Bro, Where there was a general pardon granted to all, except ti 40 
Charterde'&c; who. were adherent to M. and his ſon, there it was agr. All 
23 the juſtices, that he who would plead a general pardon f ino 

g. pl. 9. Moor to ſurmiſe in bis plea, that he was not adherent to M. acre 
203. pl. 454. there it is faid, that he ought to prove himſelf ſuch a pe de 
Dy-47: der as may enjoy the benefit of the pardon. 80 here, wheret post 
1 Leon. 366. is à leaſe With an exception, and the - plaintiff would fl {+ 8 
2. Leon. a8. advantage of the leaſe in conveying it to the defendant, Wl : - 

* Vol. thereby to avoid the new leaſe, he ought to ſhew that i th. 
x Hal. p. C fully able to do it, Which he is not if he does not the ii f 
396.5 60, the 100 acres were: not parcel of the tenements late l c., . 
Poſt, vr. 1555 For pleas and eſpecially replications ſha]l be taken I cel o 
” . ſtrongly againſt him that pleads them; and therefore tie nor. 
b-oks there +ACres ſhall be taken parcel of the exception, inaſmuch Appen 
iel. contmry is not averred. e 1 

Io, this exception it was anſwered at the bar by G ich 
Jeant and others, that the exception in the leaſe may n woe 1, 
taken to extend to the ſaid 100 acres, becauſe by the 100 3 
alledged that the 100 acres are, and at the time of the u de m 
ſuppoſed were, parcel of the ſaid manor, and this is c dot pe 
oy the replication, and further it is confeſſed that the N nen e 
always: been parcel of the ſaid manor. And then the I tom . 
tion does not go to reſtrain the leaſe of any part af manor 
chat comes under the per namen, for it is ſaid that the) de ba 
the. manor whereof, &c. per nomen of their manor % deres) 
and of all their lands, &c. except the tenements late "WG 4, 


So that it is averred that the whole manor whereoh, 
leaſed by the per nomen, with the exception, &c. W 
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the exception is parcel of the per vom, and not of the thing 
averred to be demiſed. And it was faidy that the court ſ if it 
de not expreſly ſhewn to the contrary) ought to take it ſog © 5. Co. 7. b. 
becauſe” it is 2 common learning, that every grant, demiſe, 5 Co. 36. a. 
or leaſe ſhall be taken troſt ſtrongly” aghinſt him that makes C.... Jg.. 
it, and ſhall be conſtrued to paſs the moſt to the grantee or 197 a. Winch. 
eſſee, and here if the court ought to take the exception to ex- 96. Polt. 287. 
tend to the 100 acres; then it would follow-from therice that Ante 10. (1) 

IF they would take che leaſe recited moſt ſtrongly againſt the 

* leſiee, inaſmuch as leſs would paſs ts him; and therefore it 

was ſaid, that the eourt ought to adjudge of the recitat how 

in taking it moſt ſtrongly againſt the leſſor, as they ought to 

do with regard to the hiſt demiſe, and fo the court ought to 

tike it that the 100 atres paſſed, and that they were not par- 

cel of the exception. And therefore the replication is geo +7 
enough, notwithſtanding this exception, and the 100 = 5 
ate well enough conveyed to the defendant from the firſt leſſee. 

Alſo it was anſwered, that this exception is not effectual for 

mother cauſe. For if the exception extended to che rob 

acres, then the 100 acres, during the leaſe, were ſevered from 

the manor, and not pateel of it, for the 100 acres being in, 3 
ere poſſefſion cannot be parcel of that which is a reverſion.” * As 11. Co. 47. b. 
if one makes a Jeaſe for life of a mattor, except 20 acres of Cro. E. 522. 

it, theſe 20 acres mày not be parcel of the teverſion; For if 8e Lü. 3940. 
the reverſion of the mandr is granted, the acres in poſſeſfion a. 8 
ſhall not paſs, for they are not parcel bf the manor, but ate 91. Pig. on 
ſevered for the time. I Bur if a leaſe is made of 20 acres/pars Recor. 46, 47- 
cel of a manor, yet the reverſion of them is parcel of the ma- wa jg 

nor, 8 for a reverſion may be parcel of a thing in pofleffion, or © ]. Vin Abe. 
appendant to à thing in 1 but poſſeſſion may not be tit. Manor Q. 
pareel of, or appendant to a reverſion: and ſo is the diverſity, Pi: 7: 

which [it was faid) appears in the quare + imbedit brought by, ( 704 
the king againſt the abbels of Sion in s 38. H. 6. And if che tt. Manor C. 
100 acres are by the exception diſmembered for the time from pl. 5. Poſt. 422. 
the manor by the leaſe made in 11. H. 8 then they . 
dot paſs by the leaſe made in 30 #f. B. for the firſt ſeaſe had G 4. b vig 
then continuanee, and therefore the 100 acres were disjbinted on Recor 48. 
dom the manor,” which might not paſs by the leaſe” of "the * F. 33. H. 5. 
manor, and ſo the replication deſtroys the leaſe contained'in oe ren 
the bat; wherefore the exception (if it extends to the 100 23. Grants 60. 
res) makes for the plaintiff, and againſt the defendant, and 

the objection againſt the replication is of no weight. 
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And it was argued by divers of the juſtices, that the ex- 
ception (altho* it comes under the per namen) goes to the 
thing before demiſed, and reſtrains the demiſe in part, for the 
per nomen is but demonſtrative, altho* they were the words of 
the firſt demiſe, and if the exception in the per nomen will not 
ſuffer all the things ſpecified in the per nomen before to paſs, 
but reſtrains part thereof, then it cannot be averred that more 
paſſed than the per nomen with the exception than the excep- 
tion will permit, and fo ſince the exception is before the ha. 
bendum, it is now to be argued as if it was upon the words 
of the firſt demiſe only. And the caſe being ſuch, thenſince 
it ſtands indifferent whether the 100 acres are parcel] of the 
| tenements late largients or not, it ſhall be taken moſt ſtrongly 
againſt him that pleads it, and that ſhall be, that the acres 
1, Finch. 46. are parcel of the exception. Þ As if a man is bound to pay 
a Finch. 64. J. K. 20). before the feaſt of our Lord's Nativity, it is no 
oy 5 ax-14- plea to ſay, that he has paid it, but he ought to ſhew when, 
or. elſe it ſhall be intended that he paid it after the feaſt, and 
before the ſuit. So in a dun fuit infra & atem, if the tenant 
pleads a releaſe of the demandant, it is no plea if he does not 
_ fay, that the releaſe was made by him being of full age, for 
elſe his plea ſhall be taken moſt ſtrongly againſt him that pleads 
it, and that is, that jt was made by him within age. 80 here 
it ſhall be taken moſt ſtrongly againſt him that pleads it, 
and that is, that the acres, where the treſpaſs is ſuppoſed to 
be done, are parcel of the exception. And afterwards all the 
juſtices agreed, that the 100 acres ſhall be taken part of the 
exception. But as to the conſequences: ariſing thereupon 
Dy. 10g. pl. b. they did not agree in the ſame opinion. * For Portman jul 
tice ſaid, notwithſtanding the 100 acres be excepted out of 
the former leaſe, yet they ſhall paſs well enough by the ſecond 
leaſe, viz. the leaſe pleaded in bar; for the acres excepted 
during the term only are not diſmembered nor disjointed from 
the manor, but remain parcel of the manor afterwards; for 
if one has a right of action for the manor, and ſues his wh 
he ſhall not make any 1 hereof in his precipe, for! 
is always parcel of the freehold. And fo if the lord of a ma 
has the wardſhip of a tenant, who holds of a manor, now the 
cChattle which he hath in the land ſuſpends the poſſeſhion of th 
ſeigniory, yet the ſeigniory remains parcel of the manor, 1% 
A the poſleflion is ſuſpended, and ſhall pals q 
feoffment of the manor, And fo the exception, which is 4 
for a term, does not make it to be no parcel of the ma" 
but it may be parcel of the manor which is in reverſion. 1 
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ifs leaſe is made for life of an acre parcel of a manor, yet the 
reverſion thereof remains parcel of the manor, ſo e contra this 
exception which is in poſſeſſion may be parcel of the manor 
in reverſion. And then by the ſecond leaſe viz. by the mak-. 
ing of the leaſe pleaded in bar, that which was excepted in the 
firſt leaſe paſſes as parcel of the manor from whence it con- 
ſequently follows, that the ſtatute does not avoid the leaſe of 
the 100 acres made in 30. H. 8. becauſe the acres were not 

in the hands of the defendant at the time of taking the new 
leaſe. And ſo upon the matter of the exception in the leaſe 

it appears that the bar is not anſwered by the replication, and 
therefore the plaintiff ſhall be barred. But Bromley chief 
juſtice was of a contrary opinion, for he ſaid, the exception 

and the conſequent ariſing from it makes for the plaintiff, 

For the too acres being excepted out of the firſt leaſe made 
in 11, H. 8. may. not paſs to the defendant by the fecond 

leaſe, For the exception makes them to be no parcel of the 

manor for the time the firſt leaſe endured. And therefore (he 

ſaid) the diverſity in the ſaid caſe cited in 38. H. 6. is good | 
law, for there it is put, d that if a man makes a leaſe for life, Same diverſi- 
or years, of an acre parcel of a manor, yet the reverſion con- N S- E. Af. 
tinues parcel of the manor, ſo that a fine of the manor ſhall pie. on . 


Pig. on Recov. 
make the reverſion to paſs, for the. whole eſtate of the acre 46, 47. 8.215. 


RN r 


* was parcel of the manor before, and althoꝰ the freehold is ſe- 
- rered, yet the fee-fimple remains parcel of the manor : © But «Dy. 103. pl.6. 
— ifa man leaſes his manor for life, or years, except his villains, 
now they are in groſs, and not regardant ; f for nothing that . ©, Lit. 325. 
(or in poſſefſion may be parcel, appendant, or regardant of or a. Pig. on 
1 1 oa reverſion, for it is repugnant in itſelf. For if a man makes Recor. 48. 
* r leaſe of a manor for life, except the ſervices of J. S. who 
— holds of the manor, now the ſervices, nor any part of the eſ- 
a Kh therein, are not parcel of the reverſion during the leaſe. 
* For if a man had cauſe to have a writ of right againſt J. . 
5 


oy for the land which before that was holden of the manor, he 
uy all not maintain it in the court of the manor during the 
* lad leaſe, becauſe during that time the land is not holden of 
the lord as of the manor, but as of a ſeigniory in groſs. 80 

in the principal caſe, by the exception the 100 acres are be- 
come in groſs, and not parcel of the manor. And then when 
he laſt leaſe of the manor, which is pleaded in bar, was made, 
tae 100 acres did not paſs by the leaſe of the manor, becauſe 
were not parcel of the manor. And fo the matter of the 
replication anſwers the bar, for the effect of the bar is, that 
we 100 acres were parcel of the manor leaſed, and by the 
replication 
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replication it is ſhewiu that then they were not = of the 
manor, and conſequently were not leaſed, and ſo the matter 
© 1. Leon. 77. of the replication is a traverſe to the bar, but it is on 
E argumentive, and not fully anſwered without a traverſe in 
As if a man pleads in bar of an acre a feotfment made by 7, 
S. of the manor, whereof the acre was parcel, it is no Zh 
for the other ſay, that before the ſaid feoffment J. S. en- 
| ſeoffed him of the acre, except he takes an expreſs traverſe 
[+ 205 ] that it was not parcel of the manor at the time of the feoffment, 
51 +Soitis in the caſe here, the ſubſtance of the matter of the te- 
plication makes for .the plaintiff, but it wants a traverſe, 
Wherefore the two 1 0 did not agree in the conſe- 
quence ariſing upon the exception of ſaid 100 acres. 
Exception 3. Another exception was taken to the replication, viz. that the 
plaintiff has recited. part of the act of 31. H. 8. and has not 
recited the whole. For it was ſaid, it is an entire act, and 
ought to be entirely recited, as other matters of record. But 
Sec ante 651) the whele court agreed, that the replication was good, not- 
and the books Withſtanding this exception. For it is the common courſe 
thaw _ gin all courts to recite only that part of the ſtatute which makes 
Vin. Abr. dit. for him who recites it, as the ſtatutes of non-reſidence,. of 
fatures E. 3. maintenance, of giving of liveries, and the like. 
pl. 16. Another exception was taken to the replication, viz. that 
Exception 4- the manner of the enroliment of the ſurrender is not ſhewn, 
For it was ſaid, he ought to ſay that thedeed was acknowledged 
before ſuch a man then being a maſter of the chancery, or 
maſter of the rolls, or lord Chancellor, to which the other 
» D7. 103. pl.. party might have an anſwer. » But hidden and Portman 
r Juſtices held that the exception was of no weight, © for the 
fing cannot take the ſurrender without matter of record, and 
720. g canno f E matt N 
K-eling ſaid it the enrallment only makes it of record, which ſhall be in- 
had been na tended by the es to be duly made, without any circum- 
zur ier of a ſtance being ſhewn, and if ſuch circumſtance ſhould, fail to 
copy-holder make it an enrollment, then the part might traverſe the en- 
to rhe king  rotiment, and it ſhould be tried by * n 
nor, was good aid, if a man POO a fine levied by. huſband and wife, he 
ow the wife was examined, nor before wiat 


without mat- ſhall not ſhew ; 
. P. C Lat, Jultice it was acknowledged, nor ſuch other circumſtances 
30 ;. b., Leon, but he ſhall ſay generally that a fine was levied. And ſo he 
. the plaintiff hall ſay generally, that it was enrolled. Braniy 
| did not touch this point in his argument. | 

Exception. 5.  Apother exception was taken to the replication, vis. that 

it is contained therein, that the king by force of the ſaid deed 

enralled Mas ſized in his demeln as of fee in, right 80 La 


record. And it ws BR» 
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den, whereas he was not ſeized in right of his crowng” for 
he act of 31. H. g. it is recited that divers abbots, &c. 
| ſurrendered their houſes to the king before that, &. and 
s ordained and enacted, that the king ſhall have them and 
other religious and eccleſiaſtical heredita 
uld fall after the ſaid act, to him his 
ever, and does not ſay, as 


act, viz. that made in 27. H. 8. ordeins that the King 
| have all the poſſeſſions given 


le under the annual value of 300 marks, 


PUP PT NETS 


ey 

U 
yan, 
23 
© 
=* 
85 
2 
= 
=» 
: 2 
= 


ſatute, and the averment ought to ha 
iin the hands of the king by the ſtatute, 
© was not void againſt the Abbot, but 
tenements came to the king, 
dis hands tlie leaſe was void, and ſo it ou 
'that the king granted the land as land i 
1 of Surry, Sc. and not to aver it, 


| in their arguments did 
ave any anſwer to this exception. 


5 to the rejoinder, all the Juſtices held that the defendant 
tte rejoinder had departed from his bar. e For in the bar * Dyer 103. 
Picads a leaſe for 50 V ears, and in the rejoinder he concludes Ps Lit. K. 
na leaſe for 21 years. And although the 21 years ſhall be 121. x. Finch. 
iated parcel of the 50 years, yet it ſhall be a departure; 181. 2. Finch. 5a. 
don the end of the leaſe is ſhorter than the leaſe pleaded in Keb. 409. 
bor the leaſe in bar was a full and entire leaſe ending at 

and now it is ſhewn to end ſooner, and therefore 
ies from the leaſe intended in the bar. And the defen- 
aut might have ſhewn the ſtatute, and the Whole matter 

erefore he ſhall not be aide now by the faid branch 
de tatute. I And if a man will ſhew that J. S. was ſeized . T. 21. H. > 


1 1 


in 25. b. 26. Bro. 

Depatture 12, 
Pleadings 6. 
par ture A. pl. 40. 
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in fee, and granted to him a rent charge, and-avows for i 
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me 

the plaintiff faith, that J. S. had nothing in the land att * 

time of the grant, the defendant by the rejoinder ſhews tu lea. 

J. S. was then ceſtuy que uſe.in fee, and ſo the grant gol che 

this is a departure, for by the avowry J. S. ſhall be inten che 

ſeized in fee, and that the was good by the comma lea 

| law, and now by the rejoinder the defendant does not mn a8 
„Aud when a tain it, but will enable. bimſelf by the ſtatute of 4% and i me 

man in his for. will aid himſelf by * ſtatute law. So here the leaſe plea (cc 
mer plea pleads in bar ſhall be intended a full leaſe by the common law, a the 
an eſtate made now by the rejoinder he will rely upon a leaſe for a ſhone bad 

1 in time made good by ſtatute law, and this matter comes a ti 

the ſecond he the firſt leaſe, hs under it, and not before it, and thereſc the 

ſhall nor it is not purſuant to the bar. 8 As if a man pleads in ba WW com 

ef anliegen feoffment of J. F. the plaintiff ſhews that J. 8. diſſeizel haf br 

Co. Lit. 30g. a. and after enfeoffed the defendant, upon whom he re- enten i bran 

Lutw. 1425, c. the defendant by rejoinder ſhews that the plaintiff after i the 

1. Huch. +80, diſſeizin confirmed the eſtate of J. S. and afterwards J eccle 

181.2. Finchgi. infeoffed him, this is a good plca, and no departure, becad 55 
5 ws aft 

*M.6. H. 7. the confirmation was made before the feoffment, and fo it fu i}, } 

— A _ tifies the bar: but if he had pleaded by the rejoinder a eu amn 

1o.H.18.Ed 4. firmation made by the plaintiff to himſelf, ſuch rejoinder þ ary 

24. b. Per Col- been a departure, becauſe it came after the feoffment plead: ing « 

2 in bar. —— the act of parliament came after the E then 
Co. Abu: which he might have pleaded in bar, And therefore it iv „ 

i Finch x80. departure by the opinion of the whole court. woul 

2. F ON $2 Another exception was taken to the rejoinder, vix. that an r 
— * is not ſhewn therein, nor by the bar, that any rent was i lege, 

[ + 106] ſerved upon the ſecond leaſe, and the proviſo in the act rei £1 

in the rejoinder is conditional, viz. it makes the leaſe good il dn; 

21 years, ſo that the ancient rent be reſerved thereupon, e 

elſe. not, and it is not ſhewn that any rent was reſerved un 1.1 ; 

the ſecond leaſe, for which reaſon the rejoinder is bad, for N ,.. 

defendant ought to have ſhewn that ſuch rent was reſem f r ann 

and ought to have averred that it was the ancient rent, WF; on 

ſince he has not ſhewn it, he has not ſhewn himſelf to ch 

3 the purview of the proviſo. To which the whole cc 2 mo 

. , | ng 

And as to the principal matter, vis. admitting it had bo, | 

lodged that the anciont rent was :eſerved, and that the plea; er 

ing had been good, it was well debated whether the cn ©, 


leaſe ſhould be good for all the years limited in ity of ec 
ther it ſhould be utterly void by ſtatute, or if it ſhou?' 
good for 21 years only. And all the juſtices agreed u 
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mouſly, that the ſecond leaſe ſhould be good for 21 years only, 

to be accounted from the time of the making ſuch ſecond 

leaſe, But Portman and Bromley did not agree in the reaſon | 
thereof. For Portman. ſaid, we ought to conſider two bran- Portman ]. 
ches of the ſtatute. The firſt is the branch which makes void 

leaſes made within a year before the ſtatute of ſuch poſſeſſions 

as after the ſtatute ſhould come to the hands of King Her 

the Eighth, - becauſe the ſame thing was in leaſe before. The 

ſecond branch is the proviſo and part of the ſtatute recited in 

the rejoinder. And as it ſeems to me, if the ſaid ſecond branch 

had not been made, both the leaſes | had. been void, “ for the * M. 14. H. 8. 
taking of the ſecond leaſe by the defendant is a ſurrender of 15-2. Fer Brud- 
the firſt leaſe which he had at that time by the courſe of the Lag 1g. Sur. 
common law. And it ſeems to me alfo, that by the ſaid firſt render id. g. Co. 
branch the ſecond leaſe had been utterly void; if the ſaid laſt 11. b. Perk. 5 
branch of the ſtatute had not been made. For the words of 2 me 
the faid firſt branch concerning leaſes, then made are, if any oy” 
ecclefaaftical governor of any r ue hauſe or place, which 

after the flatute ſhall come to the King, within ane year before 

the firſt day of the parliament hath made any leaſe, under his 

common ſeal, for years of any hereditaments, hind, and in which 

any eftate or intereſt far life year or years, at the time of the mak- 

ng of ſuch grant or leaſe, * $5 had its being or continuance, and 

then was not determined, finiſhed, or expired, that then every 

fuch leaſe ſhall be utterly void, and of no ect, which words 

would avoid the ſecond leaſe in our caſe, for it was made by 

an eccleſiaſtical governor, viz. the maſter and fellows. of a col- 

lege, and under their common ſeal, and within à year before the 

firſt day of the parliament, and of hereaitaments which afterwards 

came tg the hands of King Henry the Eighth, and in which an 

fate for years, at the time of the making ſuch new leaſe, then 

bad its being or continuance, and then was not determined, finiſhed, 

expired. For (as I apprehend) this clauſe (then had its being 

ir continuance,” and then was not determined, finiſhed, or expired,) 

u one ſame ſentence ſpoken and put two different ways, and 

ech part of the ſentence taken by itſelf alone contains in itſelf 

s much as both the parts. For that leaſe,” which hath its 

being, is not finiſhed, and if it is not finiſhed, it hath its being, 

and if it has its continuance, ergo it is not expired, and if it 

s expired, ergo it has not continuance. And ſo, as I ſaid, it 

8 one ſubſtance of matter expreſſed by words two ways, 

ch way containing in itſelf the contrary, which contrariety 

% proved mutually by the other words, and ſo each of the 

ar. .. 11. 20.5 * a N phraſes 


and then was not determined; finiſhed, or expired. For theſe 
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phraſes of ſpeech contains one ſame ſentence and ſubſtance, 
and not divers. And "then I fay, that at the time of making 
the new leaſe, the ancient leaſe had its being and continuance, 


words, (ar the time of the making of ſuch leaſe) have the ſamt 
meaning with the words hat the leaſe was made) and then 
[ fas that when the new leaſe was made, the firſt leaſe had 
its being, and was not determined, for it was determined b 
the making of the new leaſe, in which caſe it may be fai 
that at the time of the making the new leaſe, the ancient leaſe 
had its being, or was in force. For if the tenant enfeoffs the 
lord in fee, hereby the ſeigniory is extindt, yet it may well 
be ſaid that at the time of the feoffment the ſeigniory was in 
, and it is the uſual phraſe in that caſe. And.therefore (a 
t ſeems to me) the thing, which is determined by any act, may 
be ſaid to be in 2/7 at the time of that act done. So here this 
firſt clauſe of the ſtatute, which makes void leaſes of things in 
which any eſtate or intereſt ſor years at the time of the mak- 
ing of them had its being or continuance, and then was not te 
} 


I 2 S. oo =o, 1 
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determined, or finiſhed, would have determined the new leaſe, 
if the ſecond clauſe had not been added to it; and for r. z 
medy thereof was the ſecond branch made, which does no gran 
come properly under a proviſo, but is a new act, which Bi... 
ordains, that F any governor aforeſaid, within one year next l. make 
fore the fin day of the parliament, hath made any 2 075 
or grant to an on for years 0 tenements, tubic ) 
at the time of 5 Tl — 2 grant, had and held th 
ſame tenements to farm for years then not expired, that then th 
— to whom any fuch demiſe, leaſe, or grant has len 
made, fhall have and hola the ſame tenements for the term of 11 
years only from the time of the making 4 — 2 demiſe, lic 
or grant, if ſo many years be ſpecified, limited, and expreſſes n 
many year 


5 

eff 
the 1 leaſe, or grant, or for 5.05 are 1. 
you in ſue ſe, te cow o that the ancient ren 

ther reſerved, and fo that the ſame leaſe or leaſes 4 

exceed 21 years. Which branch is very obſcure by | 
theſe words therein, viz. ſe thut the ſame leaſe or leaſes d 
exceed 21 years. And how theſe words be taken in od 
caſe, inaſmuch as the new leaſe was made for 50 years, " 
are to conſider. And herein it is to be ſeen whether the" 
words are conditional or not, as the words of the rex" 
tion of the ancient rent are, and whether they ſhall be rein 
only to the laſt part of the disjunctive, that is, to theſe wt 
(or for ſo many years, &c.) or if they ſhall be refers! 
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both the parts of the disjunctive. And (as it ſeems to me) 
this branch of the ſtatute will make the leaſes good for 21 yeats, 
+ which. the firſt branch would have "utterly avoided. And (t 207] 
therefore it is to be obſerved, that our caſe is within all the 
words of the ſaid branch, (except only the ſaid words concerh- 
ing the ancient rent, and the extent of the leaſe above the num- 
ber of 21 years) for it was ihade by ſuch a governor as is men- 
tioned in the ſaid branch, and within one year next before the 
firſt day of the parliament, and to ſuch perſon as at the time of 
the demiſe held the ſame tenements to farm for years then not 
expired, And what impediment then is there to the con- 
trary, but that the leaſe ſhall be good for 21 years from the 
time of the making None certainly, unleſs the clauſe con- 
cerning the reſervation of the ancient rent, and the number of 
years exceeding 21, be an obſtacle thereto. And as to the an- 
cient rent not being reſerved, I have ſhewn before that the 
pleading is not good upon that account, and fo my opinion ap- 
pears before in this point. And as to the words. viz. fo that 
the fame leaſe or leaſes ds not exceed 21 years, they are referred * Wing, Max. 
y to thoſe words which are the laſt part of the disjunRive, ret. 10. pl. 3. 
viz, or for ſo many years as are expreſſed in ſuch demiſe, leaſe, or _ 
grant, for they cannot be intended to refer to the firſt branch, 
viz. that it ſhall be good for 21 years. For the intent of the 
makers may not by any meahs be taken to make leafes for 21 
ears to be good for 21 years, and no other leaſes exceeding 
21 years, for there were not many ſuch leaſes made, for when 
men ſaw that all abbies were likely to be ſuppreſſed, they took 
v leaſes for a very long time, and the abbots and other go- 
ermnors were content to enlarge the leaſes of their farmots; who 
vere their friends, and of their acquaintance, for a very long 
ne. And to make ſuch leaſes good for a reaſonable time. viz, 
X 21 years only, was the intent of the two branches of the 
we, and not only to make good the leaſes made for 2t 
ars, for if the ſtatute ſhould be fo taken, it would affect but 
mall number of leaſes, but the intent of the makers was, as I 
we fad above, And then the faid clauſe, viz. and ſo that the 
we leafe or leaſes du not exceed 21 years, has relation only to 
aſt part of the disjunctive, viz. 2 o many years as in 
b dome, leaſe, or grant are txpreſſed. And the faid clauſes 
3 u ſtand thus, viz: or for ſo many years as in ſuch 
"- M. leaſe, or grant are expreſſed, fo that the ſame leaſe or 
us do not exceed 21 years, and this is the proper relation 
ite ſaid clauſe; As if I would fay, y I 'have m and | 
it years, or for ſo many years as J. F. ſhall appoint, fo 
C does not exceed 21 years, there the (% that) . ig ps 
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tion to the laſt part of the disjunctive. 3 to the number 
A 


appointed by J. S. and not to the num pointed by me. 

So in our principal caſe, the (ſ that) ſhall have relation to 

the ſaid laſt part of the ſaid disjunctive. And if the (o that) 

be thus referred, then it is not a condition, for it cannot re- 

ſtrain 21 years the term chat is ſhorter than 21 years, and 

therefore it is not a condition, but is a full demonſtration of the 

ſaid laſt part of the disjunctive, which in effect is but ſuper- 

fluous and ſuperabundant. And in this manner the branch 

ſhall be conſtrued, as it ſeems to me. And ſo (as I have faid 

before) this laſt branch makes good that, which the firſt 

branch wculd otherwiſe have taken away, and revives that, 

which the other branch (if it had been made at another time) 

would have extinguiſhed, . And therefore the leaſe ſhall be good 

only for 21 years, unleſs it be hindered by reaſon of the anci- 

ent rent not hai reſerved. 0 0 

Bremley C. J. | Bromley argued the ſame day that the others argued. And 
alſo at another day afterwards the judges ſpoke to the matter. WF dy 

And the effect of Bromley's argument both times, as to the Wi the 

point of the ſtatute, was as follows. It ſeems to me, that tie to tf 

firſt leaſe is ſurrendered. by the taking of the ſecond leaſe, x the 

> Poſt 194- / hath been ſaid, b for both the eſtates could not be in one ſane {if the | 
_ H. 8. rſon at one ſame time, © and therefore when the defendant 
I5. 4. pr Brud- being poſſeſſed of the firſt term tooka new leaſe of the ſamete- 
nel et Brook. nements to commence preſently, this by the courſe of the com- 
Bro. leaſe 14- mon law is a ſurrender of the firſt leaſe, And as to that whid 
de Ct” b. has been objected at the bar to the contrary, viz. that it ſul 
Perk. $ 617. not be a ſurrender, becauſe the ſtatute makes the ſecond leu 


"3-3 3X © 0 YE cg 


2 


EBESZI2TS 


3- Bac. Abr. void, for the cauſe why it ſhould be a ſurrender is the taking hy And, 
345+ the ſecond eſtate, and if the ſtatute makes the taking of the iſ expre4 
cond eſtate to be meerly void, then the operation of the co aten 
mon law, as to the ſurrender, is thereby taken away; fir, , togeth 
this I ſay, that it is part of the matte; in diſpute, whether 08 Ween 
ſecond leaſe be void by the ſtatute or not. But notwithſtandngily it that 
I grant it to be ſo, yet the ſtatute which faith it ſhall be 10988 * the, 
may not be conſtrued to make it void ab initio, and as if it iwo ſe 
never been made, but it ſhall be expounded. to make it voi muy be 
to the king, and after the ſame lands are come to the hands i the wo 
the king, and not otherwiſe, for at the time of the making f ne 
ſecond leaſe the maſter and fellows were . ſeized in f , an 
and had then good power to make a new leaſe; and ſe t & in 4 
words of Fav atute ol not be intended to _ 0 73 5 
5 initio, and therefore it does not avoid the operation of the © K. tl 
9 mon law in the ſurrender. 4 For if a man makes a leaſe for Wi dt der, 


2. Finch. 63. years, the leſſee afterwards takes a new leaſe for 20 years '? 
3, Bac, Condition that if he does not ſuch an act, the leaſe (hall be 
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and after he breaks the condition, fo. that thereby the ſecond 
leaſe is void, yet it is not ſo void; nor with ſuch relation as to 
take away the ſurrender of the 40 years, for the ſurrender, by 
the taking the new leaſe for 20 years, was executed abſolutely 
at that time, and it is not defeated although the condition makes 
the ſecond leaſe void ab, /nitls for divers purpoſes. | And-if a 
recovery is had 6f land, which is afterwards reverſed by error, 
which avoids the recovery is it does not ſo avoid it that the 
recoveror ſhall be puniſhed by treſpaſs for taking the iſſues in 
the mean time. So if the feoffor enters upon * feoffee for 
condition broken, yet he has not ſo avoided. the feoffment as to 
puniſh the feoffee for the mean profits received. Therefore 
where things are made void by the common law, or by ſtatute 
law, it is to be conſidered how, and that ſhall be ruled by com- 
mon reaſon, - And fo the ſtatute here (admitting jt makes void 


” 


: 


ſhall not ſo make void the ſecond leaſe, as if it had never been 

made, And the firſt leaſe (as I have ſaid before) is ſurrendered 

dy the taking of the ſecond leaſe; And this cn 

the ſtatute ſhould make the ſecond void) is not defeated. And as 

to the ſecond leaſe, it ſeems to me that the ſaid firſt branch of 
the ſtatute will not defeat it, but it would have been good for 

the whole 50 years if the ſaid ſecond branch had not been 

made, and the ſenſe of the words of the ſaid firſt branch, being 

ightly diſcuſſed and known, wilt make this manifeſt, For the 

words of the faid branch are as have been recited. And the 
doubt lies in theſe words, viz. in which an e/tate for years, at 
the time of the mating fuch new leaſe, than had its being or con- 
nuance, and then was not determined, finiſhed, or expired. 
And, (as it ſeems to me) this clauſe is Not one ſentence put and 
expreſſed two different ways, ſo that each part of the ſentence, 
aken by itſelf alone; contains in itſelf as much as both the parts 
together, as it was laſt faid, but it is two ſeveral ſentences, be- 
tween which the — — (and) is interpoſed, which makes 
it that no leaſe ſhall 'be avoided thereby, except both the parts 
of the copulative-are firſt performed,” And that there are here 
wo ſentences, and two' things to be performed, whereof one 
my be E other not, is eaſily proved. For 
de words are, which thin had itt being, and then was not de- 
rmned, And, ſir, ſome things at one fame time may be in 
ſe, and not determined, and ſome things at one ſame time may 
& in ec, and be determined. As if a man hath land charged 
"th a rent eharge to J. D. and he makes a feoffment thereof to 
}. 8. there the rent at the time of the feoffment was in e e, and 
jt determined, for the rent was in eſe before the = 


the ſecond leaſe, as + in ret ere ir makes ſome leaſes void) [ + 108] 
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and at the time of the feoffment, and after the ſeoffment, and 
therefore i it may be well faid, that at the time of the — 
the rent had its being, and then was not d ined. But if 
he had mage: a feoffment of the ſame land ta, J. N. who had the 
5 dut of it, the ge at 5 time of the fec the rent — 2 
being, an n Was determined, for it. Was determined b 
Feten Ap ſo y by lee there that hes words ( my hed 
is bei vs ) and the 100 ds (and and was nat t determined). are not 
of one tins effect, but a e ſeveral clauſes ys; together by the 
copulative, and which have Fro lenſes and ſeveral 
the one contrary to th e other.. And ſo in our caſe, the ſtatut 
having theſe clauſes 1 100 ether Pe dhe the. 1 (and) 
makes void no leaſe but. ſuch wherein both the parts of the co 
pulative are firſt performed ; which are not in the ſecond leaſe 
in our caſe, but one hart only i is performed, which is, that a WM ri 
the time of the making of it an eſtate 9 Teh had a chat 
and. continuance: and if 1 clauſe had 
confeſs the ſecond lea ſe ha been void. Pay, 2 dan che 
of the clauſe is not 1 which, is, (and. — few 
termined, finiſhed, or expired z) for RP the firſt 33 at the BY a. 
time of the, making of the ſecond, was determined and figiſhel. Wl 48. 
And ſo no leaſe is PA 975 of any bergditament but only of nleac 
ſuch wherein an ef ſtate for . Jears, at the time of oe making d cf d 
leaſe, bad its being g and was not . determi d. 
caſe an eſtate for. years, at the time the making the 
leaſe, had its being 8, and was. etermined 3 wherefore it is on N of g. 
of the annulling words of the, . Far theſs words ( gives 
time of the mating] mean (the inan gf. the making) i ing 0 
hy onot e t Fuse ore, nor. the tima after, but ie 14. t 
vey inſtant of the 91 45 Which the ſtatute intends to be de al & 
end of one time, an 9g inning of Ange — 15 4 vere 
the time of the matti 4ts mo 
which words imply 4 3 Fine h ou bu 
their being, and alſo he be (to, which the 
not extend), and ſome. things may * ON a in — — 
determine d, which laſt are 1 Auth | 
there is an inſtant intended — 
being and a n to ih. the. — votes 


— 4 and ſo the 1 Yr out. of. — danger of d 
branch. And therefore it 25 


notwithſtanding the ſame branch. "And, fir, it has 
obj dbjedied at the bar by my brother Gatuq; to the contrary, u 
that theſe words (at the time of the making) Mal bo * 


1 


the time before the act done, and that the firſt leaſe was not de- 
termined until the ſecond leaſe was made, and this word 
(making) is the time before 3 and hereupon he put an exam 

ple, as if a man is bound in 200. to give him meat and drink ta 
one for the time he is in making his houſe, or his account, 
there he is bound to give him meat and drink while he is in 
making the houſe, or the account, and when the houſe or the 
account is made, then he is diſcharged from giving him meat 
and drink: and therefore (mating) be there intended the 
dme before the act dane, So: here (as he ſaid) the ſtatute 
makes void leaſes of things, in which an eſtate for years, at the 
time of the making of them, had its being, which word (m- 
ing) as he apprehended, ought” to be taken for the time in 
which the neceſlary circ preceding the delivery, as 
writing or ſealing, were in doing. Sir, as to this-[-anſwer,. 
that the caſe of making a houſe, or account is good law, for 
the common phraſe of ſpeech, and the matter itſelf ſhews thit 
word (making, extends there only to the time which is be- 
fore the act ᷣniſned. But here in our principal caſe, this word 
(making ) contains in itſelf the time of the conſummation of the 
at, As in an action of debt upon an gn the defendant 
pleads that tempore 96 rn ſeripti (which is at the time 
of the making the ) he was within age, if iſſue be 
joined upon it, the plaintiff may give in evidence; that 
time of the —_— f 


ves 5 

ing of the deed he was within age, 
the time of the making the dead ] mean 
al the circumſtances that contribute 
vere accompliſhed and .conſummated. 
the words (at the time of | the making ti 
4 the time when the leaſe takes effec; 
Wherefore-it ſeems to me, that natwithft 


dem leaſe ſhould be good for the whole 30 years. Andiin order 
o abbreviate ſuch long leaſes as were not touched by the faid 
irit branch, the ſecond branch was made, which is 

i proviſo, and not a new act; the words of which are as have 
been recited, and the doubt lies in theſe words, vip. and fa 
that the ſame leafe: ar leaſes do not exceed 21 years, And it ſeemy 
me, that theſe words are not conditional, not are to be re- 
ſrred to the number of years contained in the writing af the 
ew leaſe, but they are to be referred to the number of years 
pointed and limited in the ſame branch, vis. to * 


In nature of a double repetition; and it is all one us if the work 
. ie gal for ) had been put inſtead of the worde {Pall w 
_ excel) and then the ſentence had been thus, viz; fo that the 
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of 21 years, to which number the long terms are abridged,” 
And that they ſhall be ſo referred, is proved by the words of 
the ſame branch.” For the words thereof are, that then the ſaid 
perſon, to whom ſuch demiſe, leaſe, on grant hath been ſo mage, 
ſhall have and hold the ſame — the term f 21 years only 


rom the tims of the making of ſuch" demiſe, | leaſe, or grunt, Qt. 
es word (only ) proves that the words (ſo that the ſame leaſe” 
or leaſes do not exceed 21 years) ſhall not be referred to the num. 
ber of years contained in the writing of the new leaſe. For if 


they ſhould be ſo referred, then the word (only ) has no ſenſe 


or meaning at all; nor has it any apt ſignification to 
ſerve ſuch conſtruction, for if it had been put by words at large, 
viz, that the ſame new leaſe ſhal}'be good for 27 e 0 
if 2 years or a leſſer number are contained in ſuch new lea 
what fort of phraſe would this have been? Andto what pur 
poſe had the word (only) there ſerved ? Certainly to no manner 
of purpoſe, but it would have been abſurdly put there; for the 
word (only) is a word of abbreviation, and the words (that he 
ſhall Hold for 21 years only) is as much as to ſay; he ſhall hold 
for 21 years and no more, which is not a proper expreſſion if 
there were only 21 years in all limited in the leaſe, for then it 
cannot abridge that which is not; for an abridgment is to re. 
duce a thing Jeſs from greater, and a term may not be abridged 
unto 21 years, if it does not exceed the number of 21 years, 
And ſo (as I ſaid) the word ſon 4 not permit the words (/ 
that ib ſams leaſe or leaſes do'noti8xceed 21 years) to be referred 
to the number of years limited in the new demiſe," but they re. 
fer to an abbreviation of à greater term than 21 years to 21 
Wherefore the ſaid words are not conditional, but are 


ſame leaſe or leaſes ſhall be good for 21 years ; ard thus it is as 
2 double repetition of dis And therefore, (281 
nid the word (/ that) is not à condition, as it ſhall not be in 
many otlier caſes put by my brother Dyer at the bar, viz- in 
writs Which go to ſheri to ſeine goods for the king, the 
words are, Ita quod nullur ud bu manum apponur and in the 
ſtatute d. donis condit onalibur, ita quod nam habeas pote 
| nlienandi, which don't malle a condition, but are 4 full decls- 
ration of the thing before ſpoken. And fo ſhall they be bere, 
and thus according to my expoſition every word has its apt ſi 
nification and relation, and the leaſe ſhall be goοd for 21 years 


And, ſir, if this word (vnly had not been in the branch, Jet 
the clauſe ( that it ——— oth 
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nably be referred to the number. of years contained in the 
jew leaſe, nor be conſtrued a condition, or to make totally 
oid all leaſes limited for more than 21 years, for it cannot be 
eaſonably taken that ſuch was the intent of the makers of the 
Latute, for it would be againſt all reaſon and equity utterly to 
void leaſes newly made, and to leave their former leaſes void 
ſo, for although it might be preſumed that the new leaſes were 
nade by the governors of houſes for this reaſon only chat _ 
aw they muſt quit their poſſeſſions, yet ĩt could not be int 
{ but that their former leaſes were made without that deſign, 
ad foraſmuch as the new leaſes were good and lawful by law 
en they were made, it would not be equitable to make them 
otally void, and leave no eſtate at all in them; and therefore 
tis moſt reaſonable to expound the words, which ſeem con- Popham 173. 
ry to reaſon, according to good reaſon and equity. Þ And Hob. 346. 
the judges, who were our predeceſſors, have ſometimes ex- 4. Bac. Abr. 
ounded the words quite contrary to the text, and ſometimes 649. Vin. Abe. 
ve taken things by equity contrary. to the text, in order to Len 
ke them agree with reaſon and equity. Thus the ſtatute * *t 
5. Ed. 3. cap. 16. ſaith, that by exception of nentenure-of part 
writ ſball abate, but for the quantity of tht nontenure tubich i: 
edged; c yet in a præcipe quod reddat of a manor, if the ten-. f 3H. 5. 
t pleads nontenure of parcel, the whole writ ſhall abate; and pl. 16. Fits © 
d it has been «<udged ſince the ſtatute, becauſe the manor is Brief. 185. Bro. 
thing entire, in which caſe the demandant ought to have an * 4 1 , 
Kception in the writ; and therefore the judges have taken it to Dig. lib. "Ig 
2painſt reaſon that by his demand ofthe whole manor he ſhould cap. 23. $ 23. 
ver againſt; him that is but tenant of parcel of the manor, Via. 2 
« which cauſe they have expounded the ſtatute to extend only pl. 9. Wing." 
writs where the things demanded are ſeveral, as acres are, Max. reg. 70. 
not where the things are entire; which expoſition is. quite pl.70.Polt 205, 
ntrary to the text, for the text is, that no writ ſhall abate, 
u they have expounded it that ſome writs ſhall abate, and ſo. 
ir expoſition excludes the generality of the ſtatute, and makes 
articular ; and therefore they have conſtrued it contrary to 
text, in order to małe it agree with teaſon. And in tho 
c manner they have expounded the ſtatute de prerogativa: 
u, cap. 3. which ſaith, that the ling ſball bave primer ſciain 
the death of ſuch as hold of bim in chief, of all lands whereof 

J were Jeized in their demeſu as of fee, Ac. which ſtatute is 
Aera, yet it has been expounded, that if a man holds of the ! 38. H. 8. 

g by ſocage in chief only, the king ſhall not have primer + ore | 
r of all his other lands. And ſothe judges have expouuted grant Percy, 
ext which is general to be but particular, which expoſi- 13. b. Poph. 
118 contrary: to the text, becauſe the text is contrary to rea- 173. Poſt 204. 
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{ #110 ] ſon, that for ſo ſmall a f tenure a man ſhould pay ſo great a 
charge, and therefore they took it that the intent of the make 
of the ſtatute could not be according to the letter. And the 
ſtatute of Weſtminſter 2. cap. 22. of ceſſavit ſaith, writs of entry 

« Vet. N. B. Hall be made for the heir of the demandant againſt the heir of the 
138. b.2. Inſt, fenant, and againſt them to whom ſuch land ſball bs aliened, i jet 
405. 8. Co. 118. if the demandant in a ceſſavet dies, the heir ſhall not have a c 
2. 2. brcwal. (it, becauſe he ſhall not have the arrearages; and ſo the ff. 
008 w/w tute has been expounded and taken, which-expoſition is quite 
Pi. 23- contrary to the text to all intents and purpoſes, becauſe the 
| text is contrary to all reaſon, to give an action to the heir for 
one thing, in conſideration of another thing which is not due 
to him. And the ſtatute of Glouceſter cap. 3. ordains that upon the 
_ alienation of tenant by the curteſy if warranty be pleaded againſt the 
heir, - he ſhall be barred if he hath aſſets by ;- but if aſſets l. 
not then deſcended. to him, but in time afterwards: be —_— 1 2 

| the fame father, then ſball the tenant recover againſt him of the 

»H. 21H, 7. ſeizin of his mother by a judicial writ that Hall iſſue out of the 
10. a. b. per rollt of the juſtices before whom the plea was plended, Sc. U And 


Ars obo te equity of the fame ſtatute it is taken, that if the wa- WW" it 
142. M11 H. 4 ranty of tenant in tail with aſſets be in bar, where he were 


"56.3. 2 lot, then it was conſidered that if he had aliened the aſſets, the iſſue 

293, 394. inheritable to the tail ſhould afterwards: have a formeden, and 
— 4 * a: ſhould recover the land entailed, and therefore in order to mate 

ret 10 Flad. a perpetual bar to the iflue touching that which the feolfee wit 

Sce Moor. 347. warranty ſhould have, it was taken more reaſonable to give the 

aſſets, the land entailed to the tenant, and for this reason 

he ſhall have 9 Facias: for the aſſets, and not for the lan 

entailed. And fo there the thing taken by equity of the fta 

is in a difterent order and degree from the prineipal thing get 

by the ſtatute, for the ſtatute ordains that the tenant ſhall hv: 

the land aliened, and that the iſſue ſhall: retain the afſets, 2 

by the equity of the ſtatute it is taken that the tenant ſkall b 

che aſſets, and that the iflue ſhall- retain the land aliened, 2 

ſo reaſon ſhall guide the expoſition of the words of ſtatutes, u 

the equity of them. And i the words of ſtatutes ſhall be con 

ſtrued'contrary to the text, and things ſhall be taken b) 1 

"equity of ſtatutes in manner than the principal provikc 

o the ſtatute is, and all this in order to make them agre®” 
2 — , py . 

words, ( fuch le s ſhall not exceed 21 ] 
mitting that — er expolition of then 
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he fame branch, may not be conditional, nor defeat the whole 
ſtate, but ſhall be taken by reaſon to abridge the eſtate unto 
21 years, But, (as I ſaid) the word ſaid ( any) declares and ex- 
lains the other words. And therefore it ſeems to me, that 
new leaſe in aur caſe ſhall be good for 21 years. And fo. 
7, all the juſtices agreed that the heaſe ſhould be good for 21 
ears in the principal cafe. notwithſtanding it was made for 


And nate that Dyer ſerjeant in his argument ſaid, if one hav- 
ng a leaſe for 10 years takes a new leaſe, within a year of the 
making of the ſtatute, for 40 years, to commence after the 
ther leaſe ended, that the leſſee ſhall hold the land until 21 
fers only, to be accounted from the time of the making of the 


i the ſtatute, which ſaith, /o that the ſame leaſe or leaſes do mot 
wed 21 years, which word (leaſes) being in the plural num- 
er warrants his ſaying, as he held. But there the firſt branch 
xould avoid the ſecond leaſe, and then the ſaid ſecond branch 
if the ſtatute would revive that in part, which the firſt branch 
fit had been made at another time) would extinguiſh. - But 
ure in the faid caſe put by Dyer, if the firſt leaſe had been 9... 
1 40 years, and the laſt alſo for 40 years, whether the ſaid * 
t branch of the ſtatute would abridge the firſt 40 years unto 
b1 years only. And note at the ſaid other day after the argu- 

nent of the juſtices, when they ſpoke of the matter of the in- 

ut, Portman ſaid, we have need of a philoſopher to explain 
And one who then ſtood at the bar ſaid, that an inſtant was 


E ER 


! temporis, cepulantun. 


& leaſe; for he ſ2id, that ſuch was the intent of the laſt branch | ©, 4. 
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' brief argued in the Court of Wards and Li. 

— Tess — 1 Kmght, Maſter of the 

ame Curt, and the Council thereof, and Portman and Saun- 

ders Fuſtices then being preſent at the ſame cauſe, in the Jem 

St. Michael in the and ſecond Years of the reign 

ing Philip and Queen Mary, upon an office found in th 

County of Suffolk, after the death of Amy Townſend, lat 

-wife I Townfend, returned into the Chancery, an 
from thence certified in the faid Gurt. 

Where z man, B an office taken at Beccles the 25th day of March, in 

ſcized of os the ſeventh of the rei of King Edward the ſixth, b 

A — gn 8 | J 

in right of his virtue of a writ of mandamus, after the death of the faid Am, 

2 directed to the eſcheator of the ſaid county, it was found, that 

the uſe of him. the ſaid Iny was ſeized in tail of the manor of Atenham, and 

telf and hiz other lands in the faid county, and being ſo ſeized took to 

_ — 141 hufband the ſaid Roger” Townſend, who the 28th day of Fuh, 

which come, in the 20th year of the reign of King Henry the Eighth 

back again to made thereof a feoffment in fre to divers perſons, to the uſe 

the wife by the of him and his ſaid wife for term of their lives, and for the 

un che ol © it life: of ſuch of them as ſhould longeſt live, and after their de- 

force of the Ceaſe \'to' the uſe of John Townſend" their ſon and heir 

Ratute of 27. apparent ſor term of his life, and aſter his deceaſe 

.. 1% ta the uſe of Richard 3 war ſon” and heir apparent 


arent of the fame John, and Catharine ihe wife" of "the (an 


ber. 8. C. Richard, and the heirs of the body of the ſaid Richard begotten 
rd and for default of ſuch iſſues, to divers other uſes © contained 
148. Noos in the faid office. By virtue of which feoffment, it was found 
171.3. Leon. 22. that the ſaid Roger and Amy were ſeized of the prenuſſes i 
E. Bolſt. 31. their demeſn as of fee tail, as in right of the ſaid Amy, and the 
Ar ſaid Amy as in her remitter and better right. And that after 
1. Lev. 49 Wards, viz. in the time of King Edward the fixth, they mas 
a leaſe for 21 years of part of the premiſes, which was foun 

by the ſaid office to be made according to the ſtatute of; 

. 8, cap. 28. in all points, which leaſe was come to Mt 
hands of one Thomas Townſen4, as executor of the firſt leſſer 
And it was alſo found, that the faid Richard hadifſue Ky 
Townſend, and died alſo, and that after their deaths the f. 
Amy died, and that afterwards the ſaid Roger huſband of 4 
died. And that the ſaid Roger ſon of Richard was within 8e 
and tnat the premiſſes were held of the 2 xni . 
vice. And now this preſent term of St. Michael 
was argued by the councel of Peter Seintgill who had 


Towifen®s Caſe, in Cut. Ward. © 


ried the ſaid Catharine, that the king was not entitled by the 
aid office, and that the ſaid leaſe was not good, but that the 
remainder to Catharine is good, and continues; for upon the 
matter the feoffment made by the huſband was a diſcontinuance, 
and by the eſtate which came by the limitation of the uſe Am 
was not remitted, but was in only as a . purchaſer of the 4 
ſeſſion executed by virtue of the laute of 27. H. 8. cap. 10. 

which makes no remitter in the wife. And this, as the prin- 
cipal point and matter, was debated among other points ariſing 
in the ſaid office. And it was argued on behalf of the faid 
Thomas Townſend, and of the king and queen, by Gilbert Wal- 
poll, Serjeant Catline, and Serjeant Dyer, that the was remit- 


= SS =. X-— 


ned. For the diſcontinuance made by the feoffment diveſted 
vs I poſſeſſion once out of the wife, and was a wrong to her; 
* and when the poſſeſſion came again to the wife during the co- 
WY Ore without wrong to be aſſigned in the wife, then by 
the rules of the common law the wife was preſently in her re- 
by mitter, and that as well when the poſſeſſion, after the wrong, 


done to her, came to her again by the limitation of the uſe, and 
the conjunction of the polfeffon thereto by the ſtatute, as if it 
had come to her again by a new feoffment ; for poſſeſſion at- 
tuned by a new e and by the execution of the uſe 
der by the ſtatute are of one ſame effect, for each of them is a new 
26M berchaſe to the wife, without wrong or folly in her, for in both 
ales the poſſeſſion is executed in her during the coverture 
zainſt her will, for the agreement of the huſband is an agree- 
ment for him and his wit during the coverture, and when 
the coverture is diſſolved by the death of the huſband, the poſ- 
ſeſſion is adjudged to be in the wife, whether ſhe will or no, 
and ſhe mal be tenant to the præcipe of every ſtranger, until 
be has diſclaimed or done ſome other act to the contrary ; 
nd beſides there is not any perſon againſt whom ſhe may 
bring her action of cui in vita to purge the firſt wrong, from 
whence it follows that ſhe is remitted. And the ſtatute of 27, 
H.8. is no hindrance hereto, for in the ſtatute are two clauſes 
wuching the execution of the uſe. The firſt is, that where 
a perſon or perſons fland or be ſeized, or that at any time after- 
wards ſhall happen to be ſeized of any tenements to the uſe, con- 
en or truſt of any perſon or rv i c. that in every ſuch 

(ſe every perſon or perſons, who have or afterwards ſhall have 
® ſuch uſe, confidence, or truft in fet ſimple, fee tail, for term 
e or years, or otherwiſe, ſhall from thenceforwards fland 

be ſeized, deemed, and adjudged in 7 zin, eftate, and 
Melon of and in fuch tenements, &c. ta all intents, conſtruc- 
. tions, 
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tions, and purpoſes in the law, of and in ſuch like eftates aj thy 


had or ſhall have in uſe, truſt, or confidence & or in the ſa, 
And the effe& of ek ON no other than to diveſt de 
poſſeſſion out of the feoffees, and to put it in the ceflay gu 
on and to give him the ſame quantity of eſtate in the land x 

e had before in the uſe. (of pong 72 is, that the efat 
title, right, and poſſeſſion, which was in ſuch perſon or N 
who were 67 afterwards ſhall be ſetzed of any lands, 8 


hereditaments, to the uſe, confidence, or truſt of 83 pern 
0 


or perſtns, or of any body politic, ſhall be from thenceforth clear 
deemed ab of $f to be in him or them, who have or 
wards ſhall have ſuch uſe, confidence, or truſt, according ts th 


fame quality, manner, form, and condition, as they had befor 


in or to the uſe, confidence, or truſt which was in them. The 
effect of +which branch is to put the poſſeſſion in him that hat 
the uſe, in ſuch quality, form, and condition as the uſe wa, 
So that the firſt branch ſerves to veſt the land in the fy 
que uſe according to the quantity of the eſtate, and the ſecond 
veſts it in him according to he quality of the eſtate. And 
none of the branches is any a mer to the remitter, for 
notwithſtanding the ſtatute puts 8 of the land in 
Am according to the quantity and quality of the uſe, yet when 
it is come to the wife, the poſſeſſion is afterwards changed an! 
altered by reaſon of her former right. For although the ft 
tute gives the poſſeſſion from the feoffees to the ce/tuy que uf 
according to the eſtate, quality, and form of the uſe, yet it 
does not tay that it ſhall continue ſo, for the ſtatute reaches 
to the firſt conveyance of the poſſeſſion, and not to the con- 
tinuance'of it afterwards. And if Amy had been enfeoffed 
by feoffment, the poſſeſſion would have paſſed by the feoffment 
and the-remitter have come afterwards; ſo here the poſleſhon 
is given by the ſtatute to the perſon who then had the right a 
the tail, andafterwards the remitter came, ſo that the remitte! 
takes place ſecondly in point of time. Wherefore the ſtatute 
which conveys the poſleffion according to the quantity and 
quality of the uſe ſhall not hinder the remitter which came 1. 
ter the poſſeſſion given and veſted by the ſtatute, but wil 
ſtand with the remitter very well; and eſpecially ſince there 
is in the ſtatute a ſaving to every perſon and perſons, {othe! 
than thoſe who were ſized to uſe) all ſuch right, title, ent!) 
intereſt, poſſeſſion, rents, and actions, as had before the 
making of the ſtatute z, in which branch the right of cf ge 
uſe, to whom. the poſſeſſion is conveyed by the ſtatute, is aved, 
and if it be faved by the ſlatute, and the poſſeſſion is conveyes 
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to him by the ſame ſtatute, then it cannot be ſaid but that the 
ſtatute contains and implies a remitter in them to whom the 
poſſeſſion is conveyed. by force of the ſtatute, and who had a 
right before, or elſe the right ſaved by the ſtatute ſhould not 
avail him to whom it is ſaved, for if it be ſaved by the words 
of the at, and he ſhould not take advantage of it any way, 
then is it no ſaving at all, and there was no way for Amy to 
take advantage of it, except it be by remitter, and therefore 
ſhe ought to be remitted, And if ſhe might not be remitted . 
2 well where the poſſeſſion came to her by execution of ir 
to the uſe, as by a feoffment to her, then the huſband might 
charge the land with a rent-charge to the value of it, or be 
bound in a ſtatute-merchant, or make other incumbrances, 
and afterwards make a feoffment to the uſe of the wife, and 
thereby bind the land of the wife after his death. Wherefore 
if ſhe ſhould not be remitted great inconvenience would enſue 
from hence, to avoid which reafon requires that ſhe ſhould be 


e. And it was allo aid on this part, that the words 
an be ſtatute are in the affirmative, viz. © the eſtate of the 
Tfeoffees ſhall be adjudged in them that had the uſe,” which 
as affirmatively a ſpoken are not properly put to exclude * Affirmative 
hen de operation of the common law in the remitter, but to do unten don t 


tat they ſhould be in the negative; as the ſtatute of Mart man he, Br 


5 Midge which faith, non ides puniatur dominus per redemptionem; 50. pl. 3. 2. 
uf ud the ſtatute of Magna Charta, nullus capiatur aut impriſone- — N 
tn preptur appellum feemine de morte alterius quam vir ſui, BY 8 


ad the like, But the words being ſpoken affirmatively here Palm. 495. 542. 

may not obſtruct the common law in its operation, eſpecially Hardr. 27. 

n bo bind femes covert, who are many times exempted out J"% 312: R. 

o the penalty of general ſtatutes which do not except them 31 Cie C17 
and that by 


Gon Pally the judgment of the common law upon Show. P.C.64. 
he of futures. For which reaſons it was here faid that Amy 4. Abf. N. 
itte Ns remitted. And it was faid by ſome of them before men- Vin. Abr. ct. 
aut ed, that altho* ſhe was not remitted in deed, yet it is found Statutes E. 6. 
he office that by virtue of the feoffment the huſband and pl 1. Poſt 113. 
560 were ſeized in tail, viz. the ſaid Au in her remitter and 

wil ter right, which words are ſpoken preciſely, ſo that if the 

there ter before found will not prove it, yet they ſhall ſtand as 

othet effect and ſubſtance of the matter, which ſhall put the 

atrys do traverſe it, if it is not true. And caſes were put here- 

: the juries give a verdict at large in actions, and alſo 


n, where 
clude to the point of the iſſue, that the concluſion ſhall be 
cual, and the W OY A" contrary to it is thereby 
$0 in thecaſe here ; fur which cauſes it was ſaid, that 
| | 25 the 
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the office is ſufficient to entitle the King to the wardſhip of the 
land not leaſed, and of the reverſion, and to the rent of the 
land leaſed, and that the leaſe was good. 
On the other fide it was argued by one of the Middle- Tem. | 
ple, and by Gerard, Prideaux, and Serjeant Daliſan; and 
they faid, it is to be conſidered that the feoffment made by the f 
huſband in July 29. Hen. 8. was a diſcontinuance to the wit, il * 
for the purging whereof ſhe was driven to her cui in vita, ai * 
could not avoid it by entry, as ſhe. may ſince the ſtatute d 2 
32. H. 8. cap. 28. And then when ſhe has an action give © 
her to recontinue the poſſeſſion, and ſhe does not uſe it, but 1 
comes to the poſſeſſion by other means, ſhe ought to tale it 
nin ſuch order and with ſuch appendances as the law limits w 
that means, and not otherwiſe, and here the means where 84 


the wife came to the poſſeſſion, which the huſband had tate wh 
from her by the feoffment, is the ſaid ſtatute of 27. N. H de 
And in what manner ſoever the ſtatute appoints and limits whi 
the poſſeſſion to her, in that manner we ought to adjudge he thin 
in poſſeſſion, and not otherwiſe, although the be a feme-c: We 
vert; for coverture or infancy is not material here, not being the t 
excepted by the ſtatute, And then the ſtatute is to be conl dmg 
dered. And the ſaid firſt branch of the ſtatute ſaith, that nil de 
| perſon, who afterwards ſhall have any uſe, confidence, or t a 
mm any tenements, c. ſhall be thenceforth adjudged in law bow 
feixin, gate, and poſſeſſion of and in uch tenements, u « hy 
intents, con/truftions, and purpoſes in the law, of and Tp 
ſuch like eftates as they had in the uſe, truſt, or confungi . * * 
of or in the ſame. And the ſecond branch faith, that thing." " 
gate of the tenant who had the land to uſe ſhall be adjup 4 I 
in the ceſtuy que uſe, according to ſuch quality, manner, jrait Jt 
and condition as they had before in or to the uſe, which was mt ek 
+ And then the eſtate limited in uſe to the wife is to be c 1 th 
ſidered, which was but an eſtate for life jointly with Her | 4 
nee lt 
for life, which is but a freehold, and the ſtatute ſaith that 5 
ceſtuy que uſe ſhall be adjudged in lawful ſeizin, eſtate, and p. Fa 
ſeſſion of the land, of and in the like eſtate as he had in the "oe 
from thence it follows that the wife ſhall be adjudged in (0m 
and poſſeſſion of the land of an eſtate of freehold jointly hy 
her huſband, and of no other eſtate ; and therefore the ma) nt . 
be ſeized in tail. And the clauſe which faith, that the c ot) 
and poſſeſſion of the land ſhall be adjudged in the <-/fuy i, 
according to ſuch quality, manner, form, and condition a 1 
before had in the uſe, will not ſuffer the wife to be renn f © { 
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for ſhe had the uſe as a ne purchaſe, and the ſtatute makes 

her to have the land in the like manner, ergo ſhe has the land as 

a purchaſer, and the eſtate tail ſhe had perhaps by deſcent, and 

if ſhe ſhould be adjudged in her remitter, ſhe ſhou dbeadjudged 

in the land by deſcent, whereas the ſtatute ſays, that ſhe ſhall 

have the land thereby as'a new purchaſe, and the other party 

ſays that ſhe ſhall have it by deſcent, which is meerly contrary 

to the ſtatute, ® For, it was ſaid, altho' the ſtatute is in the . ,, P. was, 
afirmative (as it has been recited) yet in ſenſe and ſubſtance it 461. 

contains in itſelf a negative, and theſe words (that the eflate and 

"WH 72/e/fon, which was in the tenant of the land, ſhall be adjudged in 

n t ceſtuy que uſes according fa fuch quality, manner, . and 

condition as he had before in the uſe) contain in themſelves a ne- 

gative, VIZ, in no other quality, manner, form, and condition, 

which is as ſtrongly contained in the affirmative words, as if it 

had been put in expreſs words. d And ſo do all other ſtatutes, » Hob. 298. 
which in affirmative words appoint or limit an order or form in 1. Sid. 56. 
things which were not at the common law. As the ſtatute of 323 = 

Weſiminſter 2, cap. 4+ which ordains that in a quad ei deforceat i — 49. ih 

the tenant pleads a recovery, and maintains the title theres, the Comb. 303. 

demandants ſhall vouch to warranty, as if they were tenants, ' „ rg 359. 
* there if the former action was ſuch wherein he might not 2. Show. —＋ 

vouch, as a ſcire facias, the demandant ſhall not vouch at all, z. P. Wms. 6. 

becauſe it is a new ordinance concerning a thing which was 460, 46. 

not at the common law, and the word (as if) is an adverb ſimi- 3 — 
tudinary, which has the ſenſe of ( in the ſame manner at if, Ec.) vin. Abr. tit 
\nd al:ho' theſe words are ſpoken affirmatively, yet they con- Statute E. 6 

kin in themſelves a negative, viz, and in no other manner, ſo P-9-Poſt.206 

at theſe words (Hall vouch to warranty as if they were ten- Þ wg, - n 

nt;) have the ſame effect of all theſe words, viz. ſhall vouch Ke Boo Pare 

warranty as if they were tenants, and in no other manner. liament. 41. 

nd the ſtatute of 11. H. 7. cap. 20. ordains, that if a woman pony 1 

b bath 4 E made by her huſband (in ſuch form — 1 — 

ke ſtatute limits) after the death of her huſband diſcontinue or 258. Vin. Abr. 

" with warranty or by covin 5 er a recovery, &c. that it tit. Voucher 
be lawful for him to whom the Inheritance of the tenements, — 7 F * 

the 4 the woman, jhall belong, to enter into the ſame * ** 

nts, and them to poſſeſs and enjoy in manner and form as he 

have done, if no. ſuch continuance, warranty or recovery 

been had or made, there if the woman makes a diſcontinu- 

with warranty, or ſuffers a recovery co to the in- 

t of the ſtatute, and the daughter and heir in tail of the huſ- 

U nberitable to the land enters, - wheze-the wife is then en- 

a ſon begotten by the buſband, and afterwards the fon is 

. te may enter and ouſt the daughter, (as it was ſaid by the 

Ar. ä opinion 
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opinion of Mountague, rhen chief juſtice of the common bench, 

A Ante (56)n, in his argument in Vimiſbs ae, which opinion, (it was 

faid) is good law ; for the ſtatute faith that i, hall be lawful for 

the perſon to whom the inheritance of the tenements, after the death 

of the woman, ſhall belong, to enter into the ſame tenements, and 

| them to poſſeſs and enjoy in manner and form as he ſhould have dine, 
B if na diſcontinuance, &c. had been made. Which words maki 

N a a new ordinance, (althoꝰ they are ſpoken affirmatively) contain 

in themſelves a negative alſo, and have the ſame meaning as if 

it had been thus expreſſed, viz. it ſhall be lawful for the perſon, 

to whom the inheritance, after the death of the woman, ſhall 

belong, to enter into the fame tenements, and them to poſſck 

and enjoy in manner and form as he ſhould do, if no diſcon- 

tinuance, &c. had been made, 'and in no other manner and 

form. In which caſe if the negative words had been fo ex- 

preſſed, the fon ſhould enter, fo he ſhall in the other caſe, 

for the affirmative words containing the manner of a new ordi- 

nance are of the fame effect as words ſpoken affirmatively and 

« Dyer 50.pl.3. negatively alſo. © But if a thing is at the common law, a ſtz- 

2. loſt, 200. tute cannot reſtrain it unleſs it be in negative words, as in the 

28.15 _ caſes of the ftatute of Marlbrigge, non ideo puniatur dominus per 
Hardr. 27, redemptianem, and the ſtatute of magna charta, nullus capiatu 

Hob. 173. aut impriſonetur propter appellum famine, &c. And ſo if: 
Palm. An ſtatute was made, that it Mou be lawſul for a tenant in fee 

50. Ce. Car, ſimple to make a leaſe for 21 years, and that ſuch leaſe ſhoul 

172-Ante 112. be good, the ſtatute ſo made in the affirmative might not re- 

Via. Abr. tit. ſtrain him from making a leaſe for 60 but a leaſe made 

= :-_ E. 6. for more than 21 years Thould be good, becauſe it was good by 

the common law, and therefore if the ſtatute would reſtran 4, 

him, it ought to have negative words, as, that it ſhall not be fi. 

lawful for him to make a for more than 21 years, or thi 

a leaſe made for a longer time ſhall not be good. And fo is tie 

diverſity, where a ſtatute makes an ordinance by affirmatn! 

words, touching a thing which was before at the common ia 

and which was not before at the common law. But in ol 

rincipal caſe, the words of the act which give the eſtate int 

and to the ceftuy que uſe, in the ſame quality, manner, form, © 

condition as he had before in the uſe, ordains and appoints © 
manner of a thing which was not before at the common - 

8 F 

13. P. Wms. ey contain a negative, viz. and in no other qualit) m 

461. N or condition. And then if the wife here ſhall ha 

it in no other manner or form, ſhe muſt of neceſſity bare 

new purchaſer, in which capacity ſhe had the uſe, and a! 
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muſt have it in the ſame eſtate, I viz. a freehold jointly with (+ 114) 

her huſband for their lives, and not in tail by the remitter, ſor x 8 14 

that would be contrary to the words of the act, and the ſenſe CST ITT 

the words, as it is ſaid before, And if the poſſeſſion is given to 

her in ſuch quality and order, then it cannot afterwards change 

in her, for if the firſt poſſeſſion does not work a remitter, it 

ſhall iever after work a remitter, where the entry of the party 

is taken away. ut if the diſſeizor makes a feoffment in fee, ORs" 

to the uſe of the difſeizee, and afterwards the diſſeizee-enters, * wy 

there he ſhall be remitted by his entry, but before his entry 

le ſhall not be remitted, but ſnall be adjudged in poſſeſſion by 

virtue of the ſtatute, cauſd qua ſupra; but when he enters, his 

entry ſhall not be adjudged in reſpect of the eſtate before exe- 

cuted by the limitation of the: uſe, but in reſpect of the firſt diſ- 

ſeizin, and therefore he ſhall be adjudged to be remitted, But 

in our principal caſe the entry was taken away by the diſcon- 

tinuance ; in which caſe if the firſt eſtate does not remit the 

wife, her entry or continuance” afterwards cannot remit her, 

And when the ſtatute of uſes was made, there were many that 

were ceſtuy que uſe in fee, who had a right of eſtate tail to the 

land, and had a title of formedon by reaſoa that their anceſtors, 6 

deing tenants in tail of the land, made feoffments to their own £ 

ules in fee, and when the ſtatute was made, the poſſeſſion of 

de land was thereby conveyed. to them; ® and yet it has been » 34, H. 8. 

held by the opinion of all the judges that they were not re- Bre, Remitter 

mitted, becauſe the ſtatute gives the poſſeſſion to them in ſuch 49. * 574 

form as they had the uſe ; and the name of the perſon, in whoſe * 75. Pl. 

al: (as it was faid) the judges were of that opinion, was men- 39. 2 Bullt. 31. 

Joned, Therefore in our caſe the remitter cannot happen after Hob 333. 

de firſt eſtate any more than in that caſe. And if the ſhould "ah 

© r:mitted, then the remainders here would be void, for the NM 

kt faith, that he 20ho hath any uſc in remainder, or 'reverter,, © 

all be adjudged in latoful ſei xin, eftate, and poſſeſſion of the 

us, tenements, remainders, ruerſiam, Oc. of the like e/tate as 

bad in the 10%, and ſo if the remaitter was here granted, 

m thence it would: follow that it happened fo ſoon that the re- 

under could not veſt, but it would deſtroy the remainder, 

ich being granted deſtroys the text of the ſtatute, which, 

wins, that they ſhall haus the remainders of the land as they 

the uſe, for: which reaſons the remitter cannot ſtahd with" 

© words'of the act. And as to the inconvenience which it 

ad would follow if ſhe could not be remitted; viz. that ſhe 

Wd hold the land charged with the „ made by ? 

a, this is no inconvenjence at all, e for. ſhe, might. w.4 0 

"the death of her huſband diſagree to the uſe and roſſeſion whe 
SS AS" * COnveyur* WE ens 
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conveyed by means thereof, and bring her action of cui in vita 

againſt him who is in the next d remainder, for the bringing of 

Less. 199. her action againſt him is a diſagreement in the wife, ij 

* Sce Po1.41 f. the poſſeſſion veſts © in the next in remainder as if the wife had 

not been named, or as if ſhe had been named, and had been 

a dead perſon in law. As if the uſe had been appointed to the 

wife, in fee, then the wife might bring her action of cui in vita 

againſt the feoffor, or his heir, and they ſhould be tenants to her 

action. For when a feoffment is made to t'1e uſe of one in fee, 

who refuſes, it is as if it had been appointed to the uſe of a friar 

or monk, or to the uſe of an inanimate thing, as Pauls ſteeple, 

and then the feoffment is without conſideration, and ſhall be to 

the uſe of the feoffor. And ſo the wife has a tenant for her cui in 

vita, and by the bringing of it ſhe might purge and avoid all in- 

cumbrances. And it was alſo argued, that the wife here, as the 

matter has now happened, might not be remitted by the com- 

mon law, if a re-feoffment had been made to her and her huſ- 

2 a7 "rug 3: band, becauſe the huſband has ſurvived the wife. f And in 

Bemicter Proof thereof, the caſe in T. 21. Ed. 3. was alledged, which is 

15. Bro. 41. & that the huſband made a feoffment, the feoffee re-infeofted the 

+ 21. Aſs. pl. 2. huſband and wife, the wife died, the heir of the wife entered, 

Bro, ibid. 45. and the huſband brought an affize, and becauſe the huſband 

ſurvived'the wife, ſo that the heir of the wife had one againſt 

whom he might bring his action, it was awarded that the aſhze 

28. P. Frerez. by the huſband was maintainable. & So here inaſmuch as the 

— RO huſband hath ſurvived, it might not be adjudged a remitter in 

© ary on the wife, if the eſtate had been made by an immediate feof 

per Caund. Fitz. ment according to the courſe of the common law, h And s U 

Remitrer 7- g to what has been ſaid, that the preciſe finding that the wife ws el, 

1 % Bun, remitted ſhall ſtand in force until it be traverſed, altho' the WW of o 

NI. 41. Ed. 3. matter before does not prove it, this is not fo. i For de ., 

18. 19. M. 4. office of 12 men is no other than to enquire. of matters of a the | 

= . 8. Per and not to adjudge what the law is, for that is the office of tit 

> Dy . pl. court, and not of the jury, and if they find the matter of f 

8 at large, and further ſay that thereupon the law is ſo, where u 

$ 4. Co. 42.2, truth the law is not ſo, the judges ſhall adjudge according u 
4. Co. 4 Jucg J 

8. Co. 155. 2. the matter of fact, and not according to the concluſion of the 

9. Co. 13-3. 25. jury; and ſo here the finding k of the remitter is void, if 
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1. Rol. R. 133. : a 5 the othe hy 

Bult. matter before does not prove it, which Dyer being on nd 
Vaugh. bees fide concefſit, and diſcharged the two, who laſt argued, tron bund, 
Where a jury this point. Wherefore upon the whole matter the wit n 4; 
finds the mat- not remitted, but the remainder to Catherine is good, and cu 5 
ter of fact at | e 4 
ter role gr the verdi& is good e aha TT MM 

conc » ve , on 5 
11, Co. 10. b. Dy. 361. pl. 15. Hob. 53. 242. Moor. 105, Litt. R. 110. 13. Eurer Tun, 


Heath's Max. 223. * 2. 75. . 
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tinues, and then ſhe and the ſaid Peter Seintgil her huſband 
ought to have the land; and thereupon it was prayed that fo 
they might without being impeached by the court, and whereas 
an order was before made by the court that the ſaid Peter 
$:intgil ſhould pay to the king the iſſues and profits of the land 
not Teaſed, if it was adjudged that the king was entitled, it 
was prayed that he might be diſcharged from thence. And up 
on this the court, after the arguments were had, adviſed upon 
the matter, and afterwards the court and the ſaid juſtices 

that the wife was not remitted. And the decree re- 
cited that the wife was not remitted by force of the uſe, and 
a the execution of the poſſeſſion by the ſtatute, 


+ Note, the ſaid ſaving in the ſtatute extends to rights, titles, Nua bene, by 
of. and actions which were before the ſtatute of 27. H. 8. and not to the reporter, 
rights, titles, or actions given ſince the flatute, F Hob. 256. 


The Decree containing the Judgment and the Cauſe 


II 
* „ 11151 


Whereby inquiſition taken at Beccles in the county of Suf- 
fait, the 25th day of March im the ſeventh year of the * 
n 


de «four late ſovereign lord King Edward the firth, before Jo 

vr dr Spencer eſquire then eſcheator of the ſaid county, by virtue of 
b ee King's writ of mandamus to the fame eſcheator directed, 
of the BW er the death of Townſend late wife of Sir Roger Town- 
of fat ſend knight, it was found that the ſaid Amy long before her 
ere WIN beach being ſeized in her demeſn as of fee tail, to her and to 
ng - tte heirs of her body lawfully begotten, of and in the manor 


of Atenbam with the appurtenances in the ſaid county, and of 
ud in twenty meſſi ages, four hundred acres of land, one 
hundred acres of m „, one hundred acres of paſture, two 
| acres of wood, and 10/. rent, with the appurtenances 
4 ben, Cleydon, and Heming ſton in the ſaid county of 
Mel, and of and in the advowſons of the churches of Alenbam, 
5 and Hemingſton aforeſaid, took to her huſband the ſaid 
7. Reger Townſe By force whereof the ſaid Sir Roger 
nunſend and Amy were ſeized of and in the premiſſes in 
| their 
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their demeſn as of fee tail, as in the right of the ſaid An. 
And ſo ſeized, the ſaid Sir Reger Townſend, the 28th day of 
July, in the 29 year of the reign of the late King Henry the 
eighth, infeoffed Sir John Shelton lenight, and divers others and 
their heirs and affigns of and in all the premiſſes, to the uſe 
of the ſame Sir Roger and Amy his wife for the term of their 
lives, and the longer liver of them, and aſter to the uſe of 
Jobn Townſend fon and heir apparent to the fame Sir Roger for 


term of life of the fame John, and after his deceaſe to the uſe 


of Richard Townſend ſon and heir apparent of the ſame Fobn, 
and to the uſe of Catherine wife of the ſame Richard, and the 
heirs of the body of the ſame Richard lawfully begotten ; and 
for lack of ſuch iſſue, to other uſes expreſſed in the ſame office. 
And further it was found by the ſame office, that the ſame Sir 
Roger and Amy, by virtue of the faid feoffment, and of the 
ſtatute lately made for the execution of the-poſſeſſion'of lands 
to ſuch perſon as had any uſe of or in the ſame, were ſeized 
in their demeſn as of fee tail in the right of the fame Any, 
and the fame Amy in her remitter and better right. And that 
they ſo being thereof ſeized did by their writing indented, 
dated the 26 day of October in the 4 year of the reign of the 


_ ſaid King Edward the fixth, demiſe and let the ſite of the faid 


manor of Akenham with divers parcels of the fame manor re- 
cited in the ſaid office according to the ſaid indenture, unto 
the ſaid Richard Townſend for term of 21 years, by virtue of 
which leaſe the ſaid Richard Townſend being poſſeſſed of the 
ſaid eſtate in the faid manor and other the premiſſes for term 
of the ſaid 21 years made hisdaſt will and teſtament, and by 
the ſame will did conſtitute and ordain his executor Thom: 
Townſent, and after the ſaid Rchard died, by and after the 
death of which ſaid Richard Townſend, the (aid Thomas as ex- 
ecutor of the ſaid Richard, by virtue of the ſaid leaſe for term 
of years grown to his hand by the faid laſt will and teſtament, 
did enter upon./the faid ſite of the ſaid manor and other the 
premiſſes, contained in the faid leaſe; before which time, 
that is to ſay, in the 35 7 of the reign of the ſaid King 
Henry the eighth, the faid John Townſend was deceaſed, and 
after the ſaid Amy, and likewiſe the faid Sir Roger Townſend 
died. By and after whoſe deaths, the 'faid manor and 'other 
the premiſes, being holden of the ſaid King Edward the 

by the moiety of one knights fee, did deſcend and come to 
Totogſend couſin and heir of the body of the ſaid Any lawfully 
begotten, that is to ſay, ſon and heir of the faid Richard nw 
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., fon and heir of the faid Jab Townſend, fon and heir of 
the 


ſaid Amy, which ſaid Roger Townſend was of the age of 
eight years at the taking of the ſuid inquĩſition, as by the ſame 
inqui — — | ery, nan 5 
uning more plainly may appear, ereupon ſinoe the re- 
turn of the faid 915 Gian he » the rents and profits of the faid 
manor, and other the premiſſes hath been demanded by the 
maſter and counſel of the King's and Queen's 'majeſties court 
of wards and liveries to their highneſs's uſe, as alſo the ſaid 
Thomas Townſend hath enjoyed the ſaid leaſe of 21 years before 
mentioned until in Fafter laſt paſt, that Peter Seintgil gentle- 
man and Catherine his wife before wife of the ſaid Richard 
Teumſend, claiming the poſſeſſion of the ſaid manor and other 
the premiſſes with the rents and profits thereof from the death 
of the ſaid Richard Townſend, alledged that the fame did to 
them juſtly appertain and belong in the right of the ſaid Ca- 
therine during her life, being next in remainder to the ſaiil ma- 
nor and other the premiſſes by virtue of the ſaid feoffment 
thereof conveyed by the ſaid Sir Roger Townſend, as is afore- 
ſaid. For the proof whereof, and to avid the title of the queen's 
majeſty the ſaid Peter Seintgil had further day until the guindena 
of the holy Trinity then next following, at which day the ſame 
Peter Seintgil with his learned counſel, and likewiſe the ſaid 
Thomai Townſend appeared in the ſaid court, perfiſting in their 
ſundry titles before ſet forth, which was had and debated at 
ſeveral days given in the fame Trinity term, And for the order 
of the ſaid parties for that time it was decreed by the counſel 
of the ſaid court, that either parties with the advice of their 
learned counſel ſhould reduce their ſaid matters into brief caſes 
to be delivered to the ſaid counſel of this court, to be adviſed 
therein until the quindecim of St, Michael then next following. 
And for the order in the ſaid manors and other the premiſſes 
in the mean time, the ſaid Peter Seintgil was admitted and li- 
cenſed by the maſter and counſel of the ſaid court to receive 
the rents of the free tenants and copyholders of the faid ma- 
nors, and became bound in 100% to repay the ſame as the faid 
maſter and counſel in the ſaid Michaelhmas term ſhould award 
and determine. And likewiſe it was ordered that the ſaid 
Thomas Townſend ſhould before the feaſt of All Saints then next 
following bring and deliver into this court as well the rents 


reſerved upon the ſaid leaſe with the pes thereof, and the 
arrearages of the increaſe and improvement of the ſame rent, 


to 
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to be | repaid over to them to whom the right thereof ſhould 
appertain by the judgment of the ſaid maſter and counſel. And 
fince, this preſent Michaelmas in the firſt and jus years of 
the King's and Queen's majeſties reign, upon the ſight of the 
caſes delivered to the ſaid maſter and counſel by both the ſaid 
parties, it hath been argued by the counſel on both ſides three 
ſeveral days for that matter appointed, in the preſence as well 
of two of the king's juſtices at the law, as of the' ſaid maſter 
and counſel, whether the ſaid Amy were remitted to the eſtate 
newly to her executed by the aforeſaid ſtatute, as is before re- 
cited, and whether the ſaid office were ſufficient to entitle the 
King's and Queen's highneſs to the wardſhip of the ſaid manor 
and other the premiſſes during the nonage of the faid Roger 
Townſend the younger, or not. And foraſmuch as upon thorough 
debating and arguing thereof it ſeemeth to this court, and to 
the ſaid juſtices, that the ſaid Amy by the ſaid eſtate conveyed 
3 to her of the ſaid lands, by force of the ſaid uſe, and the exe- 
* cution of the poſſeſſion thereof ta her by the ſaid ſtatute, was 
not remitted to the ſaid eſtate tail, but that the ſame remained 
diſcontinued, and by reaſon thereof the remainder limited to 
the ſaid Catharine 1s good, and continueth in her, until the 
ſaid eſtate tail be recontinued, and by means thereof the ſaid 
Peter and Catherine ought to have and onjoy the poſſeſſion of 
the ſaid manor and all and ſingular the premiſſes, and that the 
ſaid matter compriſed in the ſaid office is not ſufficient in the 
law to entitle the King's and Queen's highneſs to any the pre- 
miſſes, it is therefore ordered and decreed by the ſaid maſter 
and counſel of this court, the 26 day of November in the fof 
and ſecond years of the reigns of our lord and lady, that 
faid Peter Seintgil and Catherine his wife, in the right of the 
ſame Catherine, ſhall, notwithſtanding the ſaid title found by 
the ſaid office, as is aforeſaid, from henceforth have, hold, and 
enjoy the ſame manor and other the premiſſes, with the rents 
and profits thereof from the death of the ſaid Richard Town- 
ſend, during the minority of the ſaid heir, (if the ſaid Catherine 
do ſo long live) without lett of this court, or any other on the 
behalf of this court, And that likewiſe without lett of the 
ſame court the ſaid Peter Seintgil and Catharine and either of 
them ſhall have and take their remedy, as by their learned 
counſel ſhall be thought good, by the common law or other- 
wiſe againſt the ſaid Thomas Townſend his executors or aſſigns, 
as well for the poſſeſſion of the ſaid demeſns, and other the 
premiſſes contained in the faid leaſe, as for payment of the 
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arages.of the rents, and of the increaſe and improvements 
ereof ſince the death of the ſaid Richard Townſend. And 
is further ordered and decreed by the faid maſter and coun. 
|, that the auditor general of the ſaid court ſhall defalk and 
ow the arrearages of the rent of the ſaid manor and other 
e premiſſes, and this decree ſhall be his ſufficient warrant for 
e accompliſhment thereof, and to engroſs the account thereof 
cordingly, Provided always that if at any time hereafter any 
her ſufficient matter ſhall appear to the ſaid maſter and coun- 
| for the King and Queen's Majeſty's title, their heirs or ſuc- 
ſors, of and in the ſaid manor and other the premiſſes 
ring the minority of the ſaid heir, that then this preſent de- 
oe $0 be voi d. : i. . 1 
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5 | Newdigate verſus the Ea of Derby. in C. B. 


2 


Arepori 3 challenge talen in the Common Bench in the im 

of St, Michael in the firſt and ſecond years 4 the reign 

1 117] ing Philip and Ducen Mary, by the Fart 6 Derby, in « 
 _ allize brought before the Fuſtices of the ſame Bench by John 
Newdigate bin again him and John Anſell for land: i 

the county of Middleſex. The parties were at iſſue, and th 

aſſize was awarded, and the jury appeartd, and the challey, 

was taken as hereafter follows. And it appears in the Rull 

of the ſaid term, viz, Rot. 1454. 


Wa 

— the 

Mich. 1 & 2. ND thereupon the aforeſaid Earl challenges the arm 
Gs 3 A of the panel of the aſſize aforeſaid, becauſe he fays Wi © 


lenge that no that he the aforeſaid Earl is, and on the day of obtaining the 
knight is re- Writ of aſſize aforeſaid, and before, was one of the mobil 
turued, when a and peers of this kingdom, having a place and voice in ever 
1 parliament of the ſame kingdom; and becauſe the array of t « r 
8. C. Dyert07. panel of the aflize aforeſaid was ao br by Thomas Offley ani © i: 

Lap 0 Fragen er ſheriffs 07 the oreſaid county of Middl-Wi © < 
A. Abr. tt. (ex, no knight being named and returned in the ſame 1 
"beat Pong that array, = Pg ht to be according to the r 4 C 
pl. 18. But vet, realm, and this he is ready to verify; wherefore def p 


thelaw is row ſame Earl prays judgment, and that the panel may f w 


altered in th 
point of this duaſfied. « w 
caſe by the ſta- the « 


tute of 24- Geo. 2. cap. 18. 


And the aforeſaid Fohn Newdigate ſays, that the afore 
ſaid challenge of the aforeſaid Ear/ to the array of the ps 
nel of the aſſize aforeſaid by the ſaid Earl above alledgeh 
is inſufficient in law to quaſh the array of the ſaid pane, 


and that he has no necefhty, nor is by the law of the lan hs 
bound to anſwer that challenge in manner and form afor- 200d 
ſaid above alledged, and this he is ready to verify, whereſe they 
2 judgment, and that the array of the ſaid panel may l deny 
And the aforeſaid Earl, for that he has above alledged nent 
ficient challenge to quaſh the array of the panel aforelac | 
which he is ready to verify, which ſaid challenge the afor 
faid Jobn Newdigate does not deny, nor thereunto in 2 1 


wiſe anſwer, but altogether refuſes to admit the averment theres 
a ven 
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þ 
by _ . 
2 


may beiquaſhed. 

Upon this demurrer the court took good 0 advice, for the 
caſe was a rate caſe, and none of the juſtices or: ſerjeancs 
| could remember it to have been ever put in practice in their 
| time, but that it was deviſed and determined to be put in 


. ice in the affize brought by Wimbiſh againſt the lord i- 
a, 100 but it did not go forwards, And no book or caſe 


pps judgment, and that the ary of the yanel of the al 


*Fitz challenge 


* t Yards, | 
was found except one, which was in Mich. 13. Ed. g. * where 11g. Enquelta3, 
the caſe appears to be as follows, diz. “ In a guare impedit Bro 95- Jurors 


u © againſt the Biſhop of Exeter and others, "pn the plea of 
ſ WW © the Biſhop the inqueſt was taken at the bar. J Stouff 
the © You ſee how that the writ requires that he ſhould cauſe 


lit « knights and other good men to come, and he has not re- 


ven BH © turned a knight, for which reaſon we apprehend you will 
fte © not take this inqueſt, eſpecially ſeeing a peer of the realm 
ais party. Gein. The words of every venire facias are 
. © fo, and yet a man ſhall take the inqueſt although no knight 
el “ be returned, © Stone, We haye great regard to their 
' thi © coming the firſt day, and alſo when a peer of the realm is 
tie party the law is otherwiſe than between other perſons, 
y YI © wherefore ſince no knight is returned, we award that the 

« whole inqueſt go without day.” — Theſe are the words of 
the caſe, but in * books the caſe is differently expreſſed, 
tough the ſubſtance and effect of it is the ſame in all the 
books that I have ſeen. And the juſtices conſidered well the 
ſud book, and the uſual words in the writ of venire facias, 
which is, we command you that you cauſe ta come before c. 
12 as well knights, as other free and lawful men, &c. which 
words viz, (as well knights) were not (as it was ſaid) firſt put 
in the writ to no purpoſe. And they thought it well to take 
good deliberation upon the matter, it being a rare caſe, left 
they ſhould otherwiſe give judgment contrary to law, or ſhould 
deny the peers of the realm hat privilege which the common 
law gives them. And afterwards they agreed and gave judg- 
ment as follows. = 1 


challenge before they gi 


' 


48 Pa n el 14. 
Trials 142. B. 
N. C. $. 468. 

Dy. 207. pl. 27. 


And becauſe the juſtices here will adviſe of and upon the Thereft of the 
dgment thereon, day is given as record. | 


ve ju 
yell to the afor ohn — as to the aſoreſaid * 
} . | 

| 


"= 


x 8 


Newdigate verſus the Earl of Derby, in C. B. 
and 2 rh 2 John Anſell, and Re 
cognitors aforeſaid now here appearing, 1 next 
after the Ofave of St, Martin next coming, to hear "their 

— judgment thereupon. At which Thurjday here came as wel 
the aforeſaid John Newdigate, as the aforeſaid Earl and Job, 
Anſell by their attornies aforeſaid, and the aforeſaid recogni. 
tors being called in like manner came. And thereupon the a1 
aforeſaid challenge of the aforeſaid Earl to the array of the 
po of the aſſize aforeſaid being ſeen, and by the juſtice, 2 

ere more fully underſtood, it ſeems to the ſame juſtices here, 
that the array of the panel of the ſaid affize, in manner and to 
form aforeſaid by the aforeſaid late ſheriff of Middleſex ar. him 
rayed arid returned, is inſufficient and of no force or ef. Wl whe 
fect in the law. Therefore it is conſidered, that the ſaid ys 
panel be quaſhed, and wholly holden for none. the 


MARY ns 


* 


Report of a c of argued and ad adged in the Cottmon Bibi 
77 the Me, of theſe ſame Bench in 2 Trinity Term, in the firſt 5 1181 
and ſecond 1 the re ie Kin e Philip and Dt Queen M 
in an attion of id, t brought F4 Sir Richard Buckley knight 
pm ago Rice Thomas er Aud the wurd 
as fo N 
ICE Thomas of Lanvayr in the county of „ 
R Efquire, ſheriff of the county of Angleſea, was ſummoned. P. M.Re. 
to anſwer Richard Buckley knight of a plea that he render to 1373: Mid. 
him 100/. which he owes him and unjuſtly detains, &c. Anne Prone 
whereupon the ſame Richard by Robert Bedingfield his attorney 186. a. | 
ſays, that whereas in a * ſtatute made in 2 liament of *? "Hom the wel 
the lord Henry the fixth late King of England, holden in the? CE 
twenty-third year of his reign, amongſt other things it ĩs con- the | 
tained, whereas by authority of a parliament at Yeft- without touch- 
minfler in the fir/? year of the reign of the lord Henry late 
King of England the fifth from the 
things it was ordained, that citizens and bu 
and boroughs coming to the parliament ſhould be choſen men, Pig- lid. 20. 

citizens and burgeſſes reſident,” abiding; and free in the fame P. 28. 5 75. 
cities and boroughs, and none other, as in the ſame' ſtatute * 
the aforeſaid fi year of King Henry the ah more oo 
pears. Which ſaid citizens and burgeſſes have always in 25 
ties and boroughs been choſen by eitiaens and verges had 
no other, and to the ſheriff of the county returned, and upon 
their returns received and accepted by the parliament before 
then holden. And alſo whereas by authority of a parliament 
holden at W/tm . er the eighth year of the reign of the fame 
ate King Henry the ſixth, it was "ndainnd' in what manner and ; 
form the © knights of the ſhires coming to the parliaments from 
thenceforth to be holden ſhould be choſen, and how the ſheriffs 
of the ſame counties thereupon ſhould+ make their returns, as 
in the fame ſtatute more fully appears: by force of which ſta- 
tute elections of knights to oome to the parliaments ſometimes 
have been duly made, and Jawfully returned;/ until then of late 
time that 8 of the counties of the realm of Eng- 
{Re land, for their ſingular avail and luere, have not made row 

elections of the knights, nor in convenient time, nor 

men and true returned, and ſometimes no return of the knights, 

citizens, and ig lawfully choſen to come to the parlia- 


. r __— citizens, h have been 
7 returned 
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got: returned the writs. which they had to make election of 


. Writs, us that in your full county you: cauſe two knights tube 


ment and fn every boruugb in your county twa burgeſſes, And | 
Alo becauſe ſufficient penalty and convenient way. : the che 
| tes 
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The Pleadings: Buckley y verſus Rice Thomas. 


returned which were never duly. choſen, and other citizens 
and burgeſſes than thoſe which by the mayors. and bailiffs were 
ww the ſaid theriffs returned; and ſometimes the ſheriffs have 


knights to come to parliament; but the faid wits have embeziled 
and moreover made no precept to the mayor and: bailiff, or 
to the bailiffs or bailiff, where no mayor is of cities and bo. 
roughs, for the election of citizens and burgeſſes to come to 
parliament, by colour of theſe words contained in the ſame 


aladted far your county, and far every city in your county tius ci- 


party in ſuch caſe grieved was not ordained in the ſai 


ainſt the ſheriffs, mayors, and bailiffs, which do contrary mat 

do the ferm of the ſaid ſtatutes, the fame late King Henry Ml ther 

the foxthy, conſidering the premiſſes, by the aforeſaid authority I anne 

af th. aid; parliament holden the ſaid fwenty-third year of his Wl perf 

all Ui . > yg that the ſaid ſtatutes ſhould: be duly kept and Wh ty © 
ry 


ed in all points: and moreover, that every ſheriff, after A 


wht a} 20 the delivery of any ſueh-writ to him made, ſhould make and Wi laws 
1 - "deliver; without fraud à ſuſficient precept under his ſeal to every Wl + ot 
"mayor and. bailiffs, or to bailiffs or bailiff, where no mayor/is fl enjo 


of, the cities and boroughs. within his county, reciting the WW and 
ſaid. writz commanding by the ſame precept, if it bes men 
city,,;tq chuſe by citizens of the ſame city, citizens, and in men 
the ſame. manner and form if it be a borough, by the bur- 7a 
gelles of the ſame: to chuſe burgeſſes to come to the parlia- Ml ever 
ment. And that the ſane mayor and bailiffs, or bailiffs or. Den 
balift where no mayor is, ſhould return lawfully the Morey mini 
to the ſame ſherifts, by indentures betwixt the fame. ſheri 

and them to be made of the ſaid elections, and of the names ll this 
of the ſaid citiaens and burgeſſes by them. ſp choſen, and there - hear 
upon chat every ſheriff ſhould make a good and rightful return Ml :s i: 


ev 
inet 
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id ſheriff, or his executors or adminiſtrators, to de- 
mand and have the faid hundred pounds, with his coſts ſpen 
in that caſe. And that in ſuch action taken by virtue 3 
ame ſtatute made in the aforeſaid fwenty-third year, the de- 
fendant ſhould not wage his law of the demand aforeſaid in 
any wiſe; and that no defendant. in ſuch action ſhould have 


year amongſt other things more fully appears. And alſo 
whereas in a ſtatute made in aparliament of the lord Henry. the 
e7hth from the conqueſt, late king of England, holden at 22 
minſter upon prorogation there the fourth day of February in 
the 27th year of the ſaid late king, among other things. it is 
enacted and eſtabliſhed by the authority of the ſame parliament, 
that the country or dominion. of Wales ſhall for ever fro: 

thenceforth be, ſtand, and continue incorporated, united, Az 
annexed to and with this, realm of England, and that every 
perſon and perſons born and to be born in the ſaid, coun» 
ty or dominion of J/aizs ſhall have, enjoy, and inheri 
all and fingular freedoms, liberties, rights, privileges, 3 

laws within this realm, and other the king's dominions, 4 as 
+ other the king's ſubjects naturally born within the ſame have, 
enjoy, and inherit. And further then and there it was enacted 


Dr oo - & 
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ment holden the ſame 9 year, and all other paxlia- 
Lin wents thenceforth to be held and kept for this realm of Eng 
ur- ud, one knight ſhould be elected to the ſame parliaments = 
li- every of the ſhires of  Brecknock, Radnor, Montgomery, and 
3 of, Wl Denb:gh, and for every other ſhire within the ſaid country or do- 
= minion of Wales, and the election to be in like manner and 
{ form as knights of parliament be elected in other counties of 
mes Wl this realm, as in the ſame ſtatute made the ſame 2 
ere · ¶ year amongſt other things more fully appears. And allo where- 
3 in a ſtatute made in the parliament of the ſaid late king 
Henry the eighth holden at Pe upon prorogation the 
22d * of January in the 34th year of his reign, and aſter- 
wards continued to and until the 12th day of in the 35t 
year of the reign of the fame late king, and on the ſame 12th 
—_ May in the 35th year aboveſaid there holden, amongft 
ther other things it is enafted by the royal highneſs, and the 


any eſſoign, as in the fame ſtatute made the ſaid twenty-third 


and eſtabliſhed amongſt other things, that for the ſame parlia - 


'heir default will ſue, ſhould have his aRion of debt againſf the © 
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lament then afſembled, by authority of the ſame Fire | 


that all the king's ſubjects and reſiants in ales ſhall find at: all 


parliaments thereafter to be holden in England knights for the 


hires, and citizens and burgeſles for cities and towns to be 
named 


urn 

and 

ade. 

y to 

* 

ra 
— lords ſpiritual and temporal, and the commons in the par- 
— 

ed 

, Cl- 

chin 

their 


; 


| day of Auguft, iſſuing out of her 8 being at Jy. 
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named and choſen by authority of the king's writ under tu 
great ſeal of England, according to the act in that caſe pry, 
vided, as in the ſame ſtatute made the ſaid 34th and 35th yen 
amongſt other things more fully appears. And whereas the 
Mary now queen of England, the 14th day of Auguft in th 
firſt year of her reign, by her writ bearing date the fame 144 
minſter in the county of Middleſex under her great ſeal of Eng. 
land, directed to the then ſheriff of her county of Angleſea, re. 
citing by the ſame writ, whereas the ſame lady the queen noy, 
by the advice and aſſent of her council, for certain urgent aui 
important buſineſs concerning the ſame lady the queen nos, 
the ſtate and defence of her kingdom of England, and of the 
church of England, hath appointed and ordained a certain pu. 
liament of the ſaid lady the queen now to be held at Veſtminſli 
in the County of Middleſex the fifth day of Oftober then next to 
come, and there to have conference with the prelates and no- 
—_ of her ſaid realm, commanded the ſame ſheriff of Anglia 
by the ſame writ firmly enjoining him, that having madeprocl 


mation of the day and place aforeſaid in his next county to be 


and 
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holden after the receipt of the ſame writ, he ſhould cauſe one Wl acc 
knight wearing a ſword, the moſt fit and diſcreet of his county, WW we: 
and one burgeſs of the moſt diſcreet and ſufficient men of the Wl ſaid 
borough called Shiretown in the ſame county, to be freely and in- the 
differently elected by thoſe that ſhould be intereſted in ſuch pro- con 
clamation, according to the form of the ſtatute and ordinances WI the 
thereof made and provided, and the names of the ſame knight Wl the 
and burgeſs fo elected to be inſerted in certain indentures there- ¶ the 
of to be made between him the faid then ſheriff and thoſe who Wl of « 
ſhould be intereſted in ſuch election, although ſuch knight and WW fide 
burgeſs elected were preſent or abſent, and that he ſhould make WW An: 
them to come at the Gd day and place; ſo that the ſame knight Wl befe 
for himſelf and the commons of that county, and the ſaid bur- WW Bea 
geſs for himſelf and the commons of the borough aforeſaid, ſe-· BF bor, 
verally of themſelves ſhould have full and ſufficient power to do Wh 14t 
and conſent to thoſe things, which (by the favour of God) might WM duly 
then there happen to be ordained, touching the buſineſs afore- ¶ the 
faid, by the common council of the realm of the faid lady Wl part 
queen of England: to the end that her ſaid buſineſs might not I wit! 
in any wiſe remain unfiniſhed by reaſon of the defect of ſuch WM tim: 
wer, or of the and imperfe& election of the knight and Wl nid 
urges aforeſaid. Alſo the ſame lady the queen now enjoined I of f 
that neither the then ſheriff, nor any other ſheriff of her faid I whi 
no i 
to t 
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realm of England ſhould be in any wiſe elected. And that the 


fame ſheriff of the lady the queen ſh without dang QUIET 
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The Pleadings: Buckley venus Rice Thomas, 

and plainly under his ſeal and the ſeals of them who ſhould be 
preſent at that election certify into her chancery, at the ſaid day 
and place, the ſaid election made in his full county, remitting 
to the ſame lady the queen the other part of the indentures 
aforeſaid annexed to the ſame: writ, together with the vrit it- 
ſelf, as in the ſame writ is more fully contained. Which ſaid 
writ the tenth day of September, in the firft year of the reign of 
the ſaid lady the queen now, at Beaumaris in the aforeſaid 
county of Angleſea was delivered to the aforeſaid Rice (the ſame 
Rice then being ſheriff of the aforeſaid county of Angleſea) by 
the hands of one William Banion ; and that the aforeſaid Rice, 
at his next county, within the ſame county of Angleſea, after 
the receipt of the ſaid writ, and by virtue of the ſame, via. the 
14th day of September in the aforeſaid fir/t year of the reign of 
the ſaid lady the queen now, in his full county then holden at 
Beaumaris in the aforeſaid county of Angleſea, in the ſhire- 
houſe there, before the ſame Rice then ſheriff of the ſame 
county of Angleſea, cauſed the ſame writ to be read, and alſo 
public proclamation to be made of the faid day and place of the 
parliament aforeſaid afterwards to be held, and of the chuſing 
according to the form and purport of the ſame writ, one knight, 
wearing a ſword, the moſt fit and diſcreet of the county afore- 


aid, and one burgeſs of the moſt diſcreet and ſufficient men of 


the aforeſaid borough called Shiretown in the ſame county; to 
come to the ſame parliament, as he was commanded to do by 
the ſaid writ, and according to the form thereof, viz, between 
the hours of eight and nine ef the ſame 1 4th day, whereupon 
they proceeded then there in that full county to the election 
of one knight for the ſame county of Augleſea, by the men re- 
ſident in the ſaid county, and preſent at the ſaid proclamation. 
And although the ſame Richard Buckley, who then and long 
before was a knight wearing a ſword, abiding and dwelling at 
Beaumaris in the aforeſaid county of Angleſea in Wales, and 
born in the ſame county, was, in the ſame full county, the faid 


14th Cay between the hours of eight and nine, then and there . 


duly elected and-nominated to be a knight of the ſaid county for 
the ſaid parliament, to come for the ſame county to the ſaid 


parliament, by the * greater number of men then reſident + rag. Entr 
within the faid county of Angleſea, and there preſent at the ſaid 447. a. 


time of + the proclamation aforeſaid made, and intereſted in the 
laid proclamation there, each of whom could then diſpend 40s. 
of freehold and more by the year within the ſaid county, of 
which ſaid election by proteſting that the afqrefaid Rice made 
no indenture between him and the aforeſaid electors, according 


[ + 120] 


to the form and effect of the © 2 aforeſaid, nevertheleſs the 42 


PART I. 


Defendant de- 
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fame Richard in fact ſays, that the aforeſaid Nice the ſtatutes 
aforeſaid not weighing, and the penalties ordained in the ſame 
not fearing, at the aforefaid th day of October did not return 
to the ald dy the queen now, into her chancery at We/tminfter 
in the county of Middleſex, the ſaid Richard to be a knight of 
the ſaid county of Angleſea for the ſame parliament, accordi 
to the form and effect of the election and the ſtatute aforefail 
but returned the ſaid writ and a certain indenture thereunto an- 
nexed, ſpeciſying the ſame to be made between him the faid 
Rice, then ſerif? of the ſaid county of Angleſea, and Wilkan 
Mood eſquire, John Lewis eſquire, and other gentlemen, in- 
tereſted in the faid proclamation, and in the faid indenture 
named, and containing that the ſaid William _— and 
other freeholders of the county aforeſaid, in the ſaid full c 

of Angleſea holden before the ſaid ſheriff the aforeſaid 14th da 
at the faid town of Beaumaris elected one William Leuns l 
quire, between the hours aforeſaid, to be a knight for the ſaid 
parliament, to come to the ſame parliament for the ſaid county, 
contrary to the form of the aforeſaid ſtatute made the faid 23d year 
of the reign of the aforeſaid late king Henry the /ixth, whereby 
an action has accrued to the ſame Richard to demand and have 
of the aforeſaid Rice the aforeſaid 1007. Nevertheleſs the ſaid 
Rice al often requeſted. the aforeſaid 100/. to the ſame 
Richard hath not yet rendered, but the ſame to render to him 
hath hitherto refuſed, and yet doth refuſe, wherefore he fays 
that he is damaged, and hath damage to the value of 40/. And 
thereupon he produces ſuit, &c. And the ſame Richard fur- 
ther ſays, that the afortſaid county of Angleſea is and at the time 
of the making of the aforeſaid ſtatute in the ſaid 27th year of 
king Henry the eighth, and long before, was one of the coun- 
2 we ſaid country or dominion of Wales aforeſaid. And 

is, &c, X 
And the aforeſaid Rice by Thomas Carpenter his attorney 

comes and defends the force 5 injury, when, &c. And fays 
that the aforeſaid matter in the * aforeſaid above ſpe- 
cified is inſufficient in law for the aforeſaid Richard to have and 
maintain his action aforeſaid againſt the ſaid Rice, and that he 
has no neceſſity nor is by the law of the land bound to anſwer 
the ſaid matter in manner and form aforeſaid declared ; and this 
he is ready to verify, wherefore for want of ſufficient matter in 
the ſaid declaration ſpecified the ſame Rice prays judgment, and 
that the aforeſaid Richard may be precluded from Lining his 
action aforeſaid againſt him, &c. 

- And the aforeſaid Richard, for that he has above declared 


Joinder in de- ſufficient matter in law in his declaration aforeſaid to maintain 


his action aforeſaid, which he is ready to verify, which ſaid mat- 
| ter 
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The Pleadings : Buckley verſus Rice Thomas, 
ter the aforeſaid Rice does not deny, nor thereunto in any wiſe 

anſwer, but the Aid averment wholly refuſes to admit, prays | 
judgment, and his debt aforeſaid together with his damages, c. 

to 2 ed to him, &c. And becauſe the juſtices here 

will adviſe of and upon the premiſſes before they give judgment 

thereon, day is given to the parties aforeſaid here until the 

Odave of St. Hillary, to hear their judgments thereon, becauſe 

the juſtices here not yet, &c. At which day here came as 

well the aforeſaid Richard as the aforeſaid Rice by their attor- 

nies aforeſaid. And becauſe the juſtices here will further ad- Contiovances. 
viſe of and upon the premiſles before they give judgment there- 

on, day is therefore given to the parties here until from the day 

of Eaſter in fifteen days to hear their judgment thereon, be- 
cauſe the juſtices here thereof not yet, &c. At which day 
here came as well the aforeſaid Richard as the aforeſaid Rice b 

their attornies aforeſaid. And becauſe the juſtices here will 
further adviſe of and upon the premiſſes before they give judg- ' 
ment thereon, day is therefore given to the parties aforeſaid 
here until on the morrow of the Holy Trinity, to hear their 
judgment thereon, becauſe the juſtices here thereof not yet, c. 


The caſe was recited briefly as follows. Sir Richard Buck- The CASE. 
ley knight has brought an action of debt for 1000. againſt Rice 5 1 Un. P. 
Thomas, and in his declaration has recited a great part of the & M. 
ſtatute made in 23. H. 6. concerning the elections of bur- 8 
geſſes and knights to come to parliament, whereby (amongſt 6. = 2 
other things) it is ordained, that every ſheriff, at every time not returning 
that he doth contrary to the ſame ſtatute, or any other ſtatute bim = knight 
then before made for the election of knights, citizens, and bur- . 
geſſes to come to parliament, ſhould incur the penalty con- Wat: to the 
tained in the ſtatute of b 8. H. 6. and further ſhould fo eit and parliament of 


pay to my perſon thence afterwards choſen knight, citizen, or aa edges (1) 
burgeſs in his county to come to any parliament, and not duly count that lice 
returned, or to wy other perſon that in default of ſuch knight, he was cleQ- 


citizen, or burgeſs will ſue, 1007. and that every knight, citi- ed, isa full 
zen, 2 burgeſs ſo grieved, ſeverally, or any other perſon that — 


in their default will ſue, ſhall have his action of debt againſt the (2) count chat 
aid ſheriff, or his executors or adminiſtrators, to demand and be was elected 
have tfle ſaid 100/. with his coſts expended in ſuch caſe. And e 
aſo in his declaration has recited, that by the ſtatute of © 27, generally, 

H. 8. it was enacted and eſtabliſhed, that the country or do- without ſhews 
minion of Wales ſhould be, ſtand, and continue from thence- r "qa 
forth for ever incorporated, united, and annexed to and with good. (3) that 

U 2 this the f 


atute of 


. . + 27. H. 8. 
27, which annexes Hales to England, enables a perſon born in Wake to take bead of the K. 
tute of 23. H. 6. cap. 15. ſor not returning him a knight of « Web county to oy rene of 
Lr S. C. Dy. 113. pl. 57. 23. H. 6. cap. 13. 8. H.6.cap, 7, * 25, H. U. cap. 27. 
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this realm of England; and that every perſon born, or thence 
afterwards to be born in the ſaid country or dominion of Wale, 
ſhould have and inherit all and every liberties, franchiſes, 
rights, privileges, and laws within this realm, and other the 
king's dominions, as other the king's ſubjeQs naturally born 
within the ſame have and inherit. And that it was then or- 


dained, that for the ſame parliament of 27. H. 8. and all other 


[4221] 


parliaments thenceforth to be held for this realm of England, 
one knight ſhould be choſen + for the ſame parliaments for 
every of the counties within the country and dominion of 
Wales, and the election to be in ſuch manner and form as 
knights of parliament are elected in other counties of this realm, 
Apd alſo in his declaration he has recited, that in the act made 


in the 34 and 33 H. 8. (which was made concerning certain 
Va 


ordinances in Wales) it is enacted, that all the king's ſubjects 
and reſiants in Wales ſhould find at all parliaments thence after- 
wards to be holden in England, knights for the counties, and 
citizens and burgeſſes for cities and towns, to be named and 
choſen by authority of the king's writ under the great ſeal of 
England, according to the act in ſuch caſe provided. And he 
recites further in the ſaid declaration, that the queen the 14th 
day of Auguſt, in the firſt year of her reign, had ſent her writ 
to the ſheriff of Angleſea, to cauſe one knight of the ſame 
county to be choſen to come to parliament to be holden the 
h day of October then next to come. And he ſhews by the 
ame declaration that according to the form and purport of the 
ſame writ the ſaid ſheriff in his full county proceeded to the 
election of a knight for the ſame county: and that the plain- 
tiff himſelf was choſen and nominated a knight of the ſame 
county to come to parliament for the ſame county, by the 
greater number of men then reſiant within the ſame county of 
Angleſea, proteſting that the ſaid Rice made no indenture be- 
tween him and the electors concerned in the ſaid election, yet 
the ſame plaintiff ſays in fact, that the ſaid Rice did not return 
the ſaid line to be a knight of the ſaid county, according to 
the form and effect of the ſaid election and ſtatute, but re- 
turned the ſaid writ, and an indenture annexed to it, contain- 
ing that one William Lewis was choſen knight to come th par- 
liament for the ſame county, by which an dien has accrued to 
the plaintiff to demand of the defendant the faid 100/, And 
further the plaintiff avers that the ſaid county of Angleſea is, 
and at the time of the making the ſaid act of 27. H. 8. and long 
. before was one of the counties of the ſaid country or dominion 
of Wales. And upon this declaration the defendant has de- 
murred in j t. 5 
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| And three exceptions were taken to the declaration, | and ar- Exception 1. 


gued at the bar. The firſt was, that it was not declared pre- 
ciſely that the plaintiff was choſen knight for the county, but 
it is alledged that a/tho* he was choſen knight, &c. and the 
word in the record is (licet) he was choſen, which (it is faid) is 
not an allegation in fact that he was choſen, but is only an ar- 
gumentative allegation, which is not ſufficient for the other 
arty to traverſe, or to take ifſue upon, and therefore it was 
ſaid the declaration is not good. eee 


he was choſen by the greater number of men then reſiant within 
the ſame county, yet the defendant returned another, &c. 
which allegation (it was faid) is not good, inaſmuch as he does 
not ſhew the certainty of the number, as to ſay, that he was 
choſen by 200, which was the greater number, and thereupon 
a certain iſſue might ariſe whether he was elected by ſo many or 
not; but as it is alledged (it was faid) there is no certainty at 
all, for he ſhews the election by a confuſed multitude, the num- 
ber of which, if iſſue ſhould be joined, the jurors ought to take 
notice of, which would be unreaſonable, and it is more fit to 
be ſhewn by the plaintiff himſelf, ſince it lies in his conufance. 
he For (it was ſaid) by his affirming that he was choſen by the 
he E number, thereby he takes conuſance of the number; 

or he cannot take notice of the greater without taking notice of 
the he leſs, for the greater is in reſpect of the leſs; . rd in 


D TITS 7G 


in. dat be affirms his knowledge of the greater number, therein 


me be affirms his knowledge of the leſſer number, and conſe- 
the WY duently of the whole number, and becauſe he has not ſhewn the 
* certain number in the count, therefore (it was faid) the count 


ve. ö not good. 3 


yet The third exception was to the matter. For it was ſaid, that Exception 3· 


of Wales, altho' it was a long time under the government of the 
2 to kings of England, yet it was not > mire of the realm of England, 
0 


land, nor did 


th. ey come to the parliaments of England until 

„ tatute of 27. H. 8. by which it was ordained that one knight 
15 for every Welch county ſhall come to the parliament of Eng- 
A1 land; and the election of them is appointed to be in the ſame 
h nner, form, and order as knights of parliament are elected 
long . other counties of this realm; and that they ſhall have like 


dignity, preheminence, and privilege, and ſhall have ſuch fees 
4 other knights of parliament have and are allowed, and the fees 
of the knights to be levied of the commons of the county where 
And ley are elected. But the ſtatute does not make mention of 

| the return of the ſherif, nor of the penalty againft the ſheriff _ 


* 


The ſecond exception was, in that the plaintiff faith, altho* Exception 2. 


nor were the people of it bound or ruled by the laws of 9 2 ; 


2 
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a falſe return, but this (it was ſaid) remains as it was before the 
ſtatute of - aj 6. in which caſe the penalty of the ſtatute of 
23. H. 8. does not extend to officers of Fales, becauſe Wal: 
was not then parcel of the realm, as it is ſaid before. And for 
this cauſe (it was ſaid) the action of debt for the 100. is not 
maintainable againſt the defendant. And theſe matters were 
argued at the bar firſt by Gawdy and after 7 ey 24g ſerjeants 
being of counſel with the defendant : And on the other ſide 
firſt by Dyer, and afterwards by Catline, ſerjeants. But have 
omitted their arguments, becauſe I did not hear the whole of 
them. And now on Saturday the 22d day of une, in this pie. 
ſent Trinity term, it was argued by all the juſtices as follows, 
Staunſerd J. Staunford puiſn juſtice, It ſeems to me that the plaintif 
ſhall be barred. As to the firſt exception, it appears to me 
| that the allegation of the election, which comes under this 
o See the con - word (*licet) is not well nor effectually alledged. + For then 
trary reſolved, is a ground in law, that in declarations + certainty ought to he 
[ +122 ] alledged by apt words of affirmation, and if it is not, the dect 
_ died ration is not good. And therefore if a man will bring an . 
affirmative, tion of debt upon an obligation, and declare in this form, vi. 
Yelv. 21. Cro. it appears by the obligation that the defendant ſtood bound u 
122 the plaintiff in 20/, which he has not paid the plaintiff, this de. 
297. Comyns Claration is not good, becauſe it is not alledged by matter in fat 
633. Heath's that he was bound to him in the 20l. but the bond is alledget 
Mar.104-105- by way of recital only. And in 11. H. 6. a man broughta 
<Yand the action of debt againſt a goaler who had let one at large that ws 
books there in execution in his cuſtody for the ſum in demand, and & 
cited, clared that he had let him at large, i which means the plainti 
excluſus us debito ſuo, and this declaration was held not goo 
becauſe he did not ſay expreſly that he was not ſatisfied when k 

let him go at large, for that was the reaſon why he ſhould mai 
tain his action againſt the goaler, which he did not alledge bit 

by implication, and by implication it was alledged, for if 
goaler let him go at large, by which the plaintiff was barred 
bi debt againſt the priſoner, thereby it is implied that his 0 
was then unpaid ; but the count was holden not good, becai 

M. 38. H. 6. it was not affirmed preciſely as it is faid before. And 
13+ 14. _ 8. H. 6. where in an action of debt the plaintiff counted tis 
te 19: Br®- the-defendant retained him in his ſervice by the ſpace of cif 
years to ſerve him in all occupations, paying him 20s. yea!! 
and counted further that he ſerved him for the time, and {61 
action accrued for 804. being in arrear for his ſalary : and the d 

fendant waged his law, and notwithſtanding that he ſhould 
have had his law if he had retained him in huſbandry, and na 
withſtanding that the ſervice of huſbandry is contained in the 
+ RET oY . X 5 
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words (all ons), yet it is there adjudged that the de- 
fendant ſhould be received to his law, becauſe it was not fully 
exproſſed, but implicatively only, that he was retained in huf- 
bandry, which implication is nat ſufficient. And ſo in counts 
if the effectual point of them is not fully alledged by words in 
the affirmative, they are not altho? it is contained by way 
of recital or implication. Then it is to be ſeen how the plain- 
tiff has here alledged that he was choſen a knight to come to 
parliament. And it ſeems to me that he has not alledged it by 
a full affirmation; and thereupon the meaning of this word. 
1 ought to be weighed and diſcuſſed. And in order to un- 
d it truly, being a latin word, we ought to follow the 

ſteps of our predeceſſors judges of the law, who when they 
were in doubt about the meaning of any latin words enquired how 
thoſe that were 1killed in the ſtudy thereof took them, and pur- 
ſued their oonſtruction. b As in 9. H. 6. where the defend- . g. H. 6. 
ant in replevin avowed for damage feaſant in land let to him by 35. . 1 
an abbot and convent, and the plaintiff made title to common ,* 3 
in the land by grant; the defendant pleaded in bar a deed in- 403. L. pl. 2. 
dented, wherein it was contained that the father of the plain- 
tiff, by whom he claims common, renunciavit toti commune, 

m habere conſuevit averiorum ſuorum cum averiis of the ten- 
ant of the land, and exception was taken to the deed, becauſe 
the words had no meaning, et non allecatur, for that this word 
and verb renunciavit requires a dative caſe, and not an accuſa- 
tive after it, wherefore it is there held that it had a ſufficient 
meaning. And ſo it appears there that they purſued the ſenſe 
of the grammar in the conſtruction of the ſaid word, being a 
_— 2 Bie 7. H. 6. where an Ae was * ns 
or a treſpaſs die Jovis proximo em pentecoftes, 9 pl.4.Fits. 
there error was ſued i N the day, — dies _ 
pentecoſtes is every day of the week, and the penteceſt is thus de- ga J Hawk. 
hned, viz. pentecgſte, dicitur a penta, (quad eft quingue), et cofte, P. C. 236. 5 78. 
(quod eſt decem), et hoc eft quinquies decem dies poſt e and that _—_ 
that is, dies Dominicus. And therefore we may ſee that our ev i found 
predeceſſors have enquired and followed the ſenſe of the latiniſts 
in latin words. * And fo in 11. H. 6. in forgery of falſe deeds M. 11. H. 6. . 
the writ was, gued falſa confpiratione habita imaginavit, &c. and 2 pl. . N. 11. 


exception was taken to the writ, becauſe there is no ſuch latin = * 4 


word : for it is not imagine, -as, but it is imaginor, -aris, and ment 24. Bros 
therefore the writ ſhoufd be imagrnatus furt : and there foras- 1. 


much as by the grammar the latin was not good, the writ was 


holden bad, and therefore it was amended, © Soing. H. 7. it « H. 9. H. 3. 
appears that one was bound in an obligation upon this condition, 16, pl. 8, 
that ir be paid 5l. of fine gold, that then, Ke. and the obliga- 


tiog 


- + ficet is ſeldom put in the firſt part, but where the tamen is in 


why it is called a conjunction adverſative is, becauſe that which 
is contained in the firſt part is contrary to that which is con- 


(+ 123] 


| , Hardr, 3. 


« M. 11. H. 6 


2. pl. 5. Fitz, fore the recital of it by cum is there good. And fo the book 
{> gs. 4 8 | 
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tion was puri auri, and there the judges were in doubt what 
was latin for ſine gold, (and as it appears by the book) the maſ. 
ters of grammar were put to give their opinion what was latin 
for fine, and they could not t So that our predeceſſors have 
always conſulted about the meaning of latin words with gram- 
marians and others that beſt underſtand them, and ſuch ſenſe as 
the grammar warrants and allows they have admitted; where- 
fore I apprehend that the grammar is the moſt proper judge of 
the meaning of this word (/icet),: being a latin word. And as 
I take it, licet by the rules of ar is a conjunction adver- 
ſative, and it is rarely uſed but where there are two mat- 
ters alledged together, and neither of them is a perfect ſentence 
by itſelf without the other: and the firſt matter comes under 
the word (let ), and the laſt under this word (tamen), for the 
tamen) is the relative, and the /icet it its antecedent”; and the 


the laſt part, for it is ſubſequent to the licet. And the cauſe 


tained in the ſecond part, or in other words, that which comes 
under the licet is contrary to that which comes under the tamen, 
and therefore it is called adverſative, quia quod contrariatur, ad- 
verſatur. And that which is preciſely affirmed is the laſt part, 
viz. that which comes under the tamen, for that is the allega- 

tion in fact. And the firſt part is not a preciſe affirmation in 

fact, but is an affirmation contained by implication + under 

the licet, and is alſo an affirmation in anſwer to the adver- 

ſative, that is, the tamen, which has after it the negation, viz, 

that he did not return the plaintiff, &c, which affirmations 

are only argumentative affirmations, and therefore the defen- 

dant may not traverſe it. And for another cauſe alſo he may 

not traverſe it, for if he ſhould traverſe it, then would he tra- 

verſe an imperfect ſentence ; for, as I have faid, altho” that 

which comes under the licet is one matter, and that which comes 

under the tamen, another matter, yet neither of them by them- 

ſelyes is a perfect ſentence, but both of them make the ſentence, 

and it is not compleat until both the parts are put, and if he 

ſhould traverſe the firſt part, then ſhould he traverſe half the 

ſentence, and join iſſue upon it, which would be inconvenient, 

But if it was the uſual form to zlledge it by /icet, then [ 

would hold with it. As in debt upch obligations the form is 

to recite the ſame by this word (cm) viz. Cum Fohannes Stile 

or fſeriptum ſuum Sc. conceſſit ſe teneri, &c, as may be ſeen 
y all the records of debt remaining in this court, and there- 


is 


* Wo Pry 


„ 
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„ in forget of falſe deeds brought againſt one only, the writ 
5 od fell conſpiratione — 8 G and * was de- 
| inked of the writ, becauſe he could not conſpire with himſelf 
but for that the writ was according to the ſtatute, (which 
faiths. if any conſpire ts mate any falſe deed), and according to 
the uſual form, the writ was holden . Wherefore we 


ought to keep to the uſual form. But in this cafe it is not the 
uſual form to alledge the election under the word (Iicet) as you 
may fee in the book of entries. And then ſince he was not 
tied down to any uſual form, but was at liberty to take ſuch 
words as were proper for the matter, and he has not done fo, 
we ought not to hold with the words more than they will war- 
rant. And they will not prove an election in fact, as I have 
ſaid before. Therefore it ſeems to me that the election is not 
preciſely alledged To as it may be traverſed, and alſo it caringt 
be traverſed, auſe it js but half a ſentence. For which rea- 
ſons the declaration is not good, 8 | Ke e 
As to the ſecond point, it ſeems to me that he ſhall, not be * 5: F. _ 
compelled to ſhew the certain b number vf the electors. Fo n 
ſince he cannot be intended to have certain knowledge thereof, 9. 1. Finch 34. 
he ſnall not therefore be compelled to thew the certainty, And 2, Finch 48. 
TCC 
and not by the number of perſons in certain, in which caſe it Abr. go. 
is ealy to determine who hath the N of voices or hands, 2 
dy hearing or ſeeing, and yet v iMcult to know the cer- 1 11 & 
tain e er or Bs es of chem: And by the indenture he $. Flags ther 
could not know the number, for the ſheriff made no indenture 65. Noy Max. 
between him and the electors of the plaintiff, but he made the 13. Aale 4745 
indenture between him and the electors of the ſaid Milliam x 4 


„ * 


Leit, And fo the plaintiff could not have knowledge . 
the number of the electors by the indenture, nor by any other 267 a 
means, according to common intendment, and ſince he ma 

not be intended to have knowledge of the certainty, he ſhall 

not de compelled· td ſhew it. 4 As in debt againſt an execu- M. 21. H. 6. 
tor, if he ſays that he never was executor, nor ever adminifired 19. b. Fitz. Ex. 
05 executor, the plaintiff ſhall ſay that he adminiſtred at ſuch POP 
a place, and he needs not fhew what things he adminiſtred, a. Per Kingemil 
decauſe he cannot have knowledge of the things nor of the & Ce, Bro, 
3 


number of them which the other has adminiſtred, whereunto 95 Wine: Mas 


he is not privy. And ſo it is in things that are of an infinite reg. 151, pl. 24. 
ſumber, © as if a man is bound to diſcharge the ſheriff of all 3 
* , things 8. pl. * Fits, 
Bar. 88. Bro 


7 
o 
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things touching his office, he ſhal! generally that he by 
diſcharged him, without ſhewing the things in particular, be. 
_ cauſe they are of ſuch an infinite number that he cannot be 
intended to remember or know the certainty of them. An 
ſo it is held in one book, that if a man is bound to ſheer ar. 
nually the ſheep of the obligee going in ſuch a paſture, he ſhall 
ſay that he has ſhorn them annually, without mentioning; the 
number, for perhaps ſome years there are more, and ſome leſs 
and ſo he cannot be intended to remember the certain number 
annually, So here the plaintiff could not come at the knoy. 
ledge of the number of the electors, for which reaſon. he ſhall 
fay generally that he was elected by the greater number, and 
therefore the count is good enough notwithſtanding this ex. 
ception, 

| / 1p to the principal matter, it ſeems to me that the 
ſheriff, whois now defendant, is not within the penalty of the 
Fee 1, Freem, ſtatute of 23. H. 6. f For it is to be obſerved, that Wah 
147. . was not parcel of the realm of England until the ſtatute « 
27. H. 8. was made, by which ſtatute it is united and annexei 
to the realm of England, and made parcel of it. And alho 
by that ſtatute it is made parcel of this realm, yet (if the {i 
tute had ſtopped there) it does not follow that knights or bu- 
geſſes ſhould by virtue thereof come out of Wales to parlu- 
ment; for the county of Cheſter was always parcel of the realn 
p of England, and yet by the common law 8 burgeſſes or knight 

« But now by 
the ſtatute of ſhould not come from thence to parliament, nor ſhould th 
34. &. 35. 4.8. Jaws made concerning the election or return of knights v 
A parliament take effect there by the common law. So in ou 
have ſeats in Caſe, altho* the ſtatute makes Wales parcel of this realm, if i 
parliament for had not gone further it would not have followed thereby tin 
— burgeſſes or knights ſhould eome from thence to parliament, 
vd naor that the laws made before time touching burgeſſes « 
knights of parliament ſhould extend to them of Wals. An 
therefore the inakers of the ſtatute perceiving this ordainel 
further, that one knight ſhould be choſen for every county « 
Wales, and Saba the manner of election of ſuch knight 
and his dignity, preheminence, and privilege, and that his fer 
ſhould be levied and collected as they are in this realm of Ex. 
land, but the ſtatute ſays nothing of the return of the ſherih, 
nor of any penalty concerning the ſame. And the election i 
one thing, and the return and penalty another thing. And 
the ſtatute of 23. H. 6. makes them ſeveral, wherefore ſinct 
wy are ſeveral, and the ſtatute of 27. H. 8. does not ſpeak d 
| return nor of any penalty thereupon, then (as I apprehend 
( + 125] it ſtands as it was before 3 of 27. I. 2 for — 
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of the ſtatute which concern only the election, dignity, and 
the fees of knights of Wales for the parliament ſhall not be 
extended further. For it is a new ordinance touching certain 
points, beyond which the words ſhall not extend, and eſpecially, , K. 
to the pain or puniſhment of others, As the ſtatute which , 11 122 
inſlicts a penalty malefactoribus in parcis ſhall not extend male- Attion fur Tei- 
faftoribus in F » And the ſtatute which makes it penal tatute 16. a. 
for the ſheriff to leaſe out his county ſhall not extend to him ,* — 

if he leaſes but a hundred parcel of his county. In like man- 4. Bac. Abt. 
ner the ſtatute of 8. H. 6. which upon a forcible entry gives 647. See 
treble damages to the party that ſues an aſſize, or action of oC * 
treſpaſs, ſhall not be extended to give treble damages in a writ » g. P. debated 
of entry in nature of an aflize. And fo penal laws ſhall not be M. 11. H.7.36. 
extended beyond the words, Thus in the caſe here the ſtatute 7 5 rr 
of 27. H. 8. concerning the election, dignity, and fees of the Contra 1 
knights of Wales, ſhall not extend to a falſe return after the =e«x.2.Brownl. 
elechion, for that is another thing, and not mentioned in the pwr rag rh 
ſtatute, For when the ſtatute of 7. H. 4. was made, which — 
limits the order of the election of knights to parliament, yet 

it did not extend to the falſe return of the ſheriff, until the 

ſtatute of 11. H. 4. was made. And then what reaſon is there 

that the ſtatute of 27. H. 8. which limits the order of election 

of knights to parliament, ſhould be extended to a falſe return, 

any more than the ſtatute of 7. H. 4.? none certainly, for 

the caſes are alike. But it may be objected againſt me, that 

now ſince Wales is annexed and united to England, and be- 

come part of it, the ſtatutes which have been made for Eng- 

land ſhall extend to ales, being now a member of it; fo 

that the ſtatute of 8. H. 6. which ſays, that the electors of 

knights for the parliament ſhall diſpend 408. a year, and that 

every ſheriff of England ſhall have fpetwer to examine upon the 

Evangeliſis every elector how much land he may diſpend by the 

year, ſhall now extend to the ſheriffs of Wales, becauſe Wales 

is part of England, and ſo the ſheriffs of ales are included in 

the name of the ſheriffs of England. Sir, as to this I anſwer, 


chat altho* England is now enlarged, 2 the ſtatutes don't ex- 


tend beyond that which was England at the time ſuch ſtatute | 

was made, © As in 7. H. 6. it is ſaid, that London was an-ep,, 1.6.32, 
cient demeſn, and had a privilege that every villain who tar- 33.Bro.Cuſlom 
ried there a year and a day ſhould be privileged, ſo that the 23: 

lord might not ſeize him afterwards: And there it is ſaid, that 

London was enlarged further than it was in ancient time, and 

became more extenſive than it was when it was firſt ancient 

demeſn, and it appears there that the ancient privilege wo 


*. 


| 
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faid ſhould not extend to the new enlargement. 80 her, 
the ancient ſtatutes of England ſhall not extend to the lani ran 
newly added to England. And the claufe of 27, H. 8. recited Mien 
in the pleading, viz. every perſon or perſons born in the county Wilcicn 
or dominion of Wales ſhall have and inherit all and every law 
within this realm, and other the King's domintons, as other the 
King's fubjefts naturally born within the ſame have and inherit, Wk opr: 
ſhall not aid the plaintiff, nor make for him, For the clauſe ene 
ſaith, (Hall inherit all laws) and does not ſhew any law in pat. and 
ticular, and therefore it reſts in the conſtruction of the lay, 
what laws the words will enable them to have and inherit. Ment 
And it ſeems to me that the laws which this clauſe enables diſc 
them to have and inherit are ſuch as were in being before the ulfic 
ſtatute of 27. H. 8. and not thoſe which were made by that Whntr: 
ſtatute. For ſince the ſtatute makes them as it were purcha- MWhnaih 
ſers of thoſe laws, it behoveth that the laws, whereof they Neons 
were purchaſers, be in being at the time, So that the ſaid nd! 
clauſe has relation to ſuch laws as were in being before the 
ſtatute, and not to ſuch as were made by the ſtatute.—— Mugh 
For thoſe which were made by the ſtatute were not laws t end 
the time of making the ſtatute, but they were laws after. the 
ſtatute, made by the ſtatute. And then foraſmuch as thi ſo th 
clauſe reaches only to laws in being before the ſtatute, it can · Maid c 
not be of any ſervice to the plaintiff here, for before the ſta - ¶ lati 
tute there was not any law in England that knights ſhould come Ml adn 
from Vales to the parliament of England; but that is ordained pf it, 
by the ſtatute of 27. H. 8. as is ſhewn before, for which res- 
ſon the ſaid clauſe will not extend to charge the ſheriff of a Ws no 
Welſh county with a penalty. But yet there is a caſe where {Wntec 
it is taken, that the general words of, a ſtatute ſhall extend to her 
another thing made at the ſame parliament : as the ſtatute of Wen 
| Weſtminſter 2. cap. 12. ordains, that in an appeal of homicide be . 
and ot her * Satan if the deſendant be acquitted, it ſhall he in- We n 
quired who were the abettors, if the plaintiff be not ſufficient ; 
7 H. 12, da. before which ſtatute rape was not felony, but is made felony {atio 
Fitz. Corone by the ſame ſtatute of Weftmin er 2. cap. 34. d and yet if the me 
Wa Ed: defendant in an appeal of rape be acquitted, the abettors ſhall WF th 
» 355:2.- Hawk, be inquired of if the plaintiff is not ſufficient to render da- 
BC: 199. * mages; which is ſomewhat ſtrange, for when the ſtatute (aith 
$141. -- procure {aff appeals to be made of homicides and other felonies, {Moat | 
| &c, it ſeems to be intended of felonies before made, and not Mule 
of felonies made by the ſame ſtatute; however it is taken as | {Ware 
have ſaid before, But I have not ſeen the like conſtruction of 
words in any other caſe, and eſpecially where it is penal, 
Wherefore 


Buckley verſus Rice Thomas, in C. B. 
Vherefore it ſeems to me, that for the cauſes before ſnewn 
e plaintiff ſhall be barred. "Nt. * 
Saunders Juſtice. I am of a contrary opinion. And firſt I 
rant that if matters ariſe in our law which concern other 
-iences or faculties, we commonly apply for the aid of that 
cience or faculty which it concerns. Which is an honourable , J 
ind commendable thing in our law. For thereby it appears 7 
hat we don't deſpiſe all other ſciences but our own, but we 
zpprove of them and encourage them as things worthy of com- 
endation. © And therefore in 7 H. 6. in a caſe that | 
ame before the judges, which was determinable in our * Shar 
aw, and alſo touched upon the civil law, they were wellcon- eure de mar- 
ent to hear Huls, who was a batchelor of both laws, argue and riage 9. 
diſcourſe upon logic, and upon the difference between com- [+125] 
ulfiene preciſa et cauſativa, as men that were not above being 5 125 
nſtructed and made wiſer by him. And in an appeal of M. 2. H.. 
nihem the judges of our law have uſed to be informed by ſur- 33 $I 
eons whether it be a maihem or not, becauſe their knowledge Trial $7. Pe- 
and (kill can beſt diſcern it. d And in a caſe where excom- remptory 26. 
engement was Ae againſt one, and the party ſaid that he kg pl. g. 
pught not to be diſabled thereby, becauſe there was an appeal 20% bre. Tra 
pending thereof, there the judges enquired of them that were 135. 2. Rol. 
ell verſed in the canon law touching the force thereof. © And Abr. 3 78. pl. 3. 
0 they did in caſes which concern grammar, as appears in the 1 
aid caſe in 9. H. 7. as is ſaid before. And foraſmuch as cet is 2. Hawk. p C. 


» | FESPETSTSE THER 


S ET 


ſta- latin word, and the ſenſe of it is to be tried by the grammar, 160. Vin. Abr. 
me Bi admit that we ought toenquire of the grammar for the meaning "Trial P. pl. 
nel pt it, and purſue the ſame. And, fir, by the grammar it is ta- & P. % H. 6. 
rea- Ren to be a conjunction adverſative, as hath been ſaid, but it 25. pl. 12: Ficz. 
not always ſo. For it is alſo an adverb affirmative, and put Ex<ommenge- 
here Wantecedently, and it has its relatives tamen et attamen. And iy ” 
obere it and its relatives are put, there are two matters, as hath x6, pl. 8. Ante 
e of een ſaid, the one coming under the licet, and the other under 122. 

icide de tamen. And altho' there is no perfect ſentence until both 

in- Nie matters are put, yet when they are both put, they are two 


|| ſentences, both of which are affirmatives, and preciſe alle- 


ations. For the election here under the /icet is preciſely af- 
f the Nrmed, whereof the one or the other may well be traverſed, for 
(hall l that comes under the adverb affirmative (as licet is put by 
da- Ny of an adverb affirmative) is an affirmation; and it may be 


ere well tranſlated into Engliſb, viz. that he was elected, and 
tat the defendant did not return him. And therefore by the 
ule of the grammar the ſenſe of licet is a full affirmation, as I 


ave ſaid. And ſo it is uſed by all the good writers in the latin 
8 tongue. 


"- 
8 


Trinity Term, 1 & 2. Philip and Mary, in C. B. 


* Polid. Virg. tongue. d And therefore Polidore Virgil, who wrote the hif 
Id. 19. fo. 370. tory of this kingdom, making mention of the wars of Edu 
the third againſt the French, and ſpeaking of Robert de Arti 
faith of him, that he finds amongſt the Engliſb chronicles, tha 
he ruſhed upon the French with great violence, and at laſt pu 
them to flight, and made great ſlaughter of them, licet beneficy 
noctis Francis fugiendi ſpatium datum ſuiſſet, by which words he 
affirms preciſely that the night was come, for elſe it had been 
to no purpoſe to have ſpoken of the night. © And Forteſeue in 
e ee, de his book de laudibus lecum Angliæ, ſpeaking to the prince con. 
Angl. cap, 42. cerning the law of England with regard to the iſſue | 
by a villain upon a free woman, ſays, et licet jura ilia judiceu 
eum ſervum, quem ſervus in conjugio ex libera procreavit, non ta- 
men per hoc jura illa rigida crudeliave ſentrii poterunt; by which 
ſentence Forteſcue affirms preciſely the law of England to be, 
3 that ſuch iſſue is a villain, as every one who hears the ſentence 
Ibid. c3p, 31. will ſay. So in another place, where after that Forteſcue and 
the prince had debated the matter, whether the trial by 12 men 
according to the law of England be better than the trial by wit- 
neſſes in the civil law, the prince ſaithy ſed licet non infime (con- 
cellarie) nos delectet forma qua leges Angliæ in contentionibus rt- 
velant veritatem, tamen an modus ille ſacræ repugnet ſcripture, 
vel non paululum agitamur; in which ſpeech the prince de- 
clares preciſely and fully that he had taken delight in the me- 
thod of trial after the laws of England in matters of diſpute, 
But why need we alledge theſe to find out the meaning of lice, 
ſince our Calapine, that is, the regiſter is a ſufficient proof 
„ Regiſt. 66. hereof. 5 For in the writ of cautione admittenda, where the 
F. N. B63. e. biſnop refuſes to take ſufficient ſurety or caution of him who is 
taken by writ of excommunicato capiendo to obey the ordinance 
of holy church, the words are thus, viz. /cet idem A. vobi 
frequenter abtulerit idoncam cautionem de parendo mandatis eccl. 
ſiæ in forma juris, ut per hoc abjolutionis beneficium conſequi pil 
let, vos nihilominus cautionem hujuſmodi ab eo admittere hattenu 
recuſatis, &c. which offer of caution alledged under the Jicet is 
preciſely affirmed there, for without caution firſt offered the writ 
does not lie: So that that is the effect for which the writ i 
awarded, which effect ought to be fully recited by the writ; 
and fince it is recited under the licet, it is thereby proved that 
| licet is a word of full affirmation, which draws after it matter of 
+ Regiſt. 26% ſubſtance and effect. h And fo it appears in the regiſſer, that 
. 254. u. where one holds four oxgangs of land of the king by the rent dl 
135. ta be paid to the king by the hands of the ſheriff, and theſe 
ox22ngs come afterwards to divers hands by purchaſe, and the 
ſheriff diſtrains two or three of them for the whole rent, omit- 
| ting 
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g another who holds part of it, there the writ de deonerands 
o rata portione, which lies for them in ſuch caſe, has theſe - 
ords, Viz. licet they who ſue the writ duas bovatas terre inde 
ntummode teneant, tu tamen prædictos 13s. annuss a præſatis, 
2. thoſe that ſue the writ, omſſo prefata T. qui dictas duas bo- : | 
as terre refiduas tenet, exigis, &c. And ſo where four | Regiſt. 268, 


* des of land are held to repair a bridge, and one purchaſes 20 Wen 
s of them, and it is preſented before juſtices aſſigned that he 
= as all the four hides, the writ de deonerands pro rata portione, 


ich lies for him in ſuch caſe, has the like words as the other 
it has, viz. licet ipſi niſi tantum viginti acras terre de dittis 
atuor hidis terre, et quidam alii totum refiduiem earundum qua- 


> or hidarum teneant, vos tamen occaſione preſentations prædictaæ 
be, en libras, ad quas dictæ quatuor hide terre pro reparatione * 


tis prædictæ apportionat ſunt, de eodem, viz. him that ſues 
e 'writ, &c. miſſis aliis tenementts prædictis, levari nitimini, 
c. in both which writs the licet and that which comes under 
is the ground and cauſe of the writ, which may not be ſaid 
o be argumentatively alledged in tbe writ, but effectually and 
reciſely, it being the cauſe for which the writ is awarded. 
And the words of the writ de idemptitate nominis are, ac jam » Regiſt. 194: 


* x parte F. de R. de London Baker intelleximus, quod licet 'pſe 265. e. 
me. /t idem J. de R. qu? ad ſeftam de, &c. viz. the plaintiff, 
— tlagatus fuit, that the ſheriff intends to trouble him, &c. 


hich word (licet) is there a preciſe affirmation that he is not 
e ſame perſon who was outlawed, or elſe he ſhould not have 
e writ. + From all which beoks it ap „that by the rule t That licet is a 
grammar, and by the uſage of thoſe that are acquainted dee Affirms. 


vich the Latin Tongue, and by the regiſter, this word (licet) 2 


ook, $a word of preciſe affirmation, and that the ſentence coming N. Bend. 297. 
„err it is an allegation in fact. And ſo it is uſed in the civil Had. 3. 43. 
5 Comyns 633. 


w, for I got the queſtion to be propoſed to the doctors of Heath's Max. 
e archers at their table, and it was agreed by them all to be 164, 168. 

full affirmation, and that they frequently uſe it in the civil [ 126] 
win ſuch ſenſe, and that the matter which comes after the 

cet is as fully and preciſely alledged as it could be by any 

ther words. And therefore it ſeems to me that the election 

ff the plaintiff under the word (licet ) is ſufficiently alledged in 

t, and may be well enough traverſed. And it is not like « N. 41. Ed. 4. 
e Caſe in 21. Ed. 4. where an abbot was appointed collector 49. Bro. Plead- 
f a tithe granted to the king, and in diſcharge thereof the ug. 110. Vin. 


me abbot pleaded in the Exchequer, that inter recorda de termino oo os ra 
4 the . Cc. continetur, that King Richard 2. had granted to the Poſt, 143. 
— predeceſſors of the abbot, that neither he nor his ſucceſſors 


mould be collectors when any tithe ſhould be granted, ET 


M. 21. Ed . 


49-3, b. 


recovered, &c. and the allegation by way of recital is not fy. 
ficient. But in our caſe it is alledged in fact, for that whiz 


<L.P.Dav:«<48. 
a. Godb. 436. 
T. Raym. 9. 
2. Finch 34. 
2. Finch 48. 
Heath's Max. 
164. 4. Bac. 
Abr. 90. 


4 gee 3 Inſt. 35. 


Vet. Lib. Intr. 
149. b. Kaſt. 


Entr. 446. a. pl. 
x. Poſt. 129. 


' gued reddat he ſays, uod inter recorda tontinetur that he 5. 


Frinity Term, r & 2. Philip and Mary, in C, B, 
that was not well pleaded : Þ No more is it, if in a prey 


covered, for it may be contained amongſt the records, 2 
yet not be a record: and therefore he ought to ſay preciſch 
that the King granted that he ſhould be diſcharged, or that h 


comes after the licet is a preciſe allegation. So it ſeems v 
me that the count is good enough notwithſtanding the faid ex, 
ception. BY 

As to the ſecond exception, it ſeems to me © that the plain. 
tiff ſhall not be forced to ſhew the certain number of ch 
eleftors ; for perhaps he was elected by voices or hands, 3 
hath been ſaid, in which caſe he could have no certain knoy. 
ledge of the number, altho* by ſeeing the hands or hearin 
the voices it might be eaſily told who had the majority. Bu 
if the caſe was of an election of an abbot or biſhop, there the 
certain number may be known well enough, for the monks wh 
chuſe the abbot, or the chapter that chuſes the biſhop ar 
ſeverally numbered. As in parliament the majority of voica 
in the upper houſe may be eaſily known, becauſe they are de. 
manded ſeverally, and the 9 clerk of the houſe reckons them; 
but in the lower houſe of parliament it is otherwiſe, for ther 
the aſſent is tried by the voices ſounding all at one time, and 
therefore if the aſſent there was iſſuable, the party ſhould ſi 
generally by the greater number. And ſo it ſhall be in the 
election of a coroner, who is choſen by voices or hands, as 
thewn before: and fo likewiſe in the cafe here. © And fa 
the greater proof hereof there is a caſe in the book of entria 
where Richard Corbett ſued an action of debt againſt Sir Gi- 
bert Talbot knight for 1001, and declared that the defendant 
being ſheriff of Salop, returned Richard Ludlow and Thona 
Leighton knights for the parliament of King Henry the fevent 
holden wu year of his reign, whereas the ſaid Corbett wa 
elected and named to be one knight, and the ſaid Thomas Leigbin 
the other, per majorem numerum gentium tunc reſidentium 15 
diftum comtatum Salyp, and there it appears that the defe 
ſaid, quod idem Richardus non fuit electus et nominatus per majr 
rem numerum gentium &c, reſidentium infra dictum comitatu 
Salep; and thereupon iſſue was joined. Which iſſue being 
accepted, and appearing in manner and form aforeſaid prove 
that the declaration here is good notwithſtanding the ſecond ei- 
ception. And fo it ſeems to me that as to this point the de 
claration is ſufficient. 


As 


db 
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As to the matter in law, it ſeems that the action lies well for 

the plaintiff againſt the defendant being a Wl ſheriff.” And , N 
firſt f the dominion of Wales of ancient time has belonged to 23 
the crown of England, 8 and eſcuage was firſt invented by yaugh 4-4. 
them and by the Scots, againſt whom the Kings of England * Od te ures 
made war as againſt rebels, and not as againſt enemizs; be- _— * 
cauſe they were ſubject to England. h And King Henry 3. » polidere vue 
made Eatard 1. his eldeſt ſon prince of Wales, and gave him gil lib. 16. fo. 
the dominion and dignity thereof; and the eldeſt ſons of the 311. ö 
Kings of England have ever ſince been princes of Wales. 
Which act of Henry 3. was the firſt alteration of Wales that 
had been made for a long time, for thereby Wales, which be- 
fore was under the order and government of the King of Eng- 
land, became ſubject to the order and government of the 
prince of England. And the ſaid King Edward the firſt made 
the ſtatute of Snowden, by which it appears that he conſidered 
and peruſed all the laws of Wales, and ſome of them he ut- 
terly repealed, ſome he permitted to ſtand, ſome he correed; 
and ſome he made anew, and to others he made additions, as 
he well might, for thoſe under whom the government of Wales 
was had always authority to make laws among them, whether 
he were prince or king. Which ſtatute was the ſecond alter- 
ation of Wales. The third was the ſtatute of 27. H. 8. which 
ordains, that the country or dominion of Wales ſhall from thence- 
forth for ever be and continue incorporated, united, and annexed 
to and with this realm of England: and further ordains that 
the people of Wales ſhall have, enjoy, and inherit all and ſingu- 
lar rights, privileges, and laws within this realm, as other the 
King's ſubjects naturally born within the ſame have and inherit ; 
and from thence it follows that the plaintiff ſhall take benefit of 
the ſtatute of 23. H. 6. for a man born in England ſhall take 
advantage of it. And fo ſhall every man born in Wales, by 
the words of the ſtatute, for the general words thereof briefly 
ſpoken do make all the laws of England, as well common as 

atute laws, to take place and effect in Wales, and that a 
Welſhman ſhall have like benefit of the Engliſh laws in things 
done in Wales, as an Engliſhman ſhall have in things done in 
England. And by their guad ei deforcedt the Welſhnien ſhall 
take advantage of all actions real given as well by the common 
law as by the ſtatutes of this realm. And this is by reaſon of 
the words of the faid ſtatute of 27. H. 8. which ſtatute ex- 
tends to enable the plaintiff to an action for the penalty given 
1— ſtatute of 23. H. 6. for not returning him knight of a 
WVelfh county, altho' the lame ſtatute of 23. H. 6. did not ex- 
©; RSA, X tend 
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nd to Wales when it was made. And whereas it has been 
iſt argued, that if the ſtatute of 27. H. 8. had not ex- 
| pref ordained that one knight ſhould be choſen for eyery 
N Vellb county; the other words of the ſtatute would not have ex- 
f + 124 } tended to it, Sir, it is quite the contrary, for the faid former 
Ln N words {if the faid laſt branch had not been made) had been 
fufficient to make two knights to be choſen for every county 
of Malet. For (as I have ſaid) they were ſufficient to make 
all laws as well ſtatute as common laws to take effect in Wales, 
and if all laws ſhould take effect there, then this law con- 
cerning the election of two knights ſhould have taken effect 

there. And therefore as the makers of the act intended that 

there ſhould be only one knight there, for that reaſon the 

made the ſaid clauſe, which was not ſo neceſſary to be Bee 

that without it one knight of every Welſb county could not 

come to patliament, for the former words in the ſtatute were 

ſufficient to do that, as it has been ſaid before, and therefore 

the faid clauſe is no more than an affirmation of the firſt 

words. As it is commonly uſed to put a clauſe of diſtreſs for 

rent reſerved; and as the ſtatute of Merton cap. 2. which, pro- 
*8.P.T.4.H. their land, as well of their dotwers, as of their other lands and 
ag 2 1 tenements Qei is but an explanation 2 of the common law. But 

Perk.$ 524, there was a neceſſity to lay a reſtraint that there ſhould be o 

Vin. Abr. tit. one knight for every county; ſo that it had been fufficient if 
Deriſe J. 5. pl. the ſtatute had ſaid, provided that there ſhall be but one knight 
Brack. lib... for every county; and to ſuch purpoſe only the faid clauſe 
96. Fleta lib. a. ſerves, for — 5 the minds of the makers of the ſtatute are 
cap. 57. pl. 4. known. And therefore it enures as a reſtraint, that there ſhall 
come no more than one knight for every county, as I have 
| aid before. And as to that which was laſt ſaid, that a ſtatute 
2H. 4. H. 5. 1. made touching a certain thing cannot extend to another thing 
„ the fame degree, and made at the ſame parliament; Sir, 
n. 4 Cb. lineal warranty ſhall not be a bar to the iſſue in tail without 
4. b. 8. Co. aſſets, by equity of the ſtatute of + Glonce/ter made a long time 
Ja. b. Co. Litt. before. And fo the ſtatute of Acton Burnel cap. 2. ordains, 
$14 g. f. that if the appratzers of the godds of him that is bound in @ fa- 

„ Ph. . . * 4 8 
180.2. Brown), #ute merchant appraize them too high in favour of the debtor, 
8 and to the damage of the creditor, the thing appraized ſhall be 
Jones 18s W. delivered to them at the price they put upon it, and. they ſhall pre- 
1. Freem, 37. JontHy anfwer the creditor his debt; at which time the conulees 
Poſt. 138. ſhould not have execution of the land of the conuſor, but that 
+ Stat. Glouc. was ordained by a ſtatute afterwards, _ viz. /tatutum de merca- 
OP: Jo toribus, which ordains, that the lands of the conuſor Hall be 
delivered to the merchant by reaſonable extent, and does not — 


vides that all widows may from henceforth bequeath the corn of 
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that if they be extended too high, . they ſhall be delivered to 
the extenders, © yet it is taken by uf of the ſta 

Aion Burnel, notwithſtanding it is a pen 


. — 
. l 


high. Whereupon I fay, that if it is taken that the intent of 
thoſe who made the ſtatute of Glauce/ter, and of thoſe that 
made the ſtatute of Acton Burnel, was to aid things in like de- 

ree, which were not in being at that time, but. were made 
e years after, as eſtates tail were, and as the execution of 
the land to the creditors was; then @ fortrore may it be 7 
in our caſe, that the intent of the makers of the ſtatute of 27. 
H. 8. which ordains that the peable of Wales hall have and 
enjoy the laws of England, was that they ſhould have that be- 
neſt which the law of England 2 for the falſe return of a 
knight to parliament, who is ordained to be elected by a ſta. 
tute made not a long time after, but at the ſame ſeſſion, not 
by another bill, but by the ſame bill and chapter. And ſo if 
I ſhould adm it that the general words were not ſufficient to 
make knights come out of Wales to parliament but that it 
was ordained by the clauſe after, yet it cannot be otherwiſe 
intended but that the intent of the makers of the ſtatute. was, 
that the penalty of the law before that time ſhould extend to 
a ſheriff who makes a falſe. return upon the election of a 
knight choſen for a Welh county purſuant. to the ordinance 
of that ſtatute, But, as I ſaid before, the firſt words; are ſuf- 
ficient to cauſe ſuch knights to come to. parliament, and to 
make the penalty alſo extend to a falſe return of them. There- 
fore it ſeems to me that the plaintiff ſhall recover, 

Brown Juſtice to the ſame purpoſe. And he ſaid, in thi 


concerning grammar their predeceſſors had conſulted with Bree, p 


further he argued, that the general;words 


27, H. 8. enabled the. plaintiff to take be- 


X 2 


2 rl 32. 
” * (i) 2 

Afton | ; penal. ſtatute, that they books thare d. 
ſhall be delivered to the extenders, if they extend them toc ted. 
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Brock Chief Juſtice. I am of the ſame opinion. And az 
to the firſt point, declarations ought to contain a certain affir- 
maaation in the material part. And therefore I agree, that in 
-4- the faid cafe of debt upon an obligation if the plaintiff declare 

in this form, viz. it appears by the obligation that the defen- 

dant was bound, &c. the count is not good, becauſe it is not 

actually alledged that he was bound, for the ſaying that it 
appears is but a putting in mind of a thing apparent, for which 

reaſon the count is not good, becauſe he does not affirm that 

he was bound. But in our caſe it ſeems to me that the mat- 

ter coming after the licet is fully and preciſely affirmed. And 

this word word (licet) of itſelf without more matter is neither 

an affirmative nor a negative, but the matter governs it, and 

it does not govern the matter. As licet he be, is an affirma- 

tive and licet he be not is a negative. And ſo it is a negative 

of an affirmative according as the matter which comes after it 

is. But nevertheleſs the matter which follows the licet, whe- 

ther the ſame be affirmatively or negatively put, is preciſely 

alledged to be or not to be ; which is the point we are now to 

conſider. And as a preciſe allegation or affirmation of a thing 

| to be or not to be, it is uſed by writers. And the ſentence 

£4128] having the /icet and the tamen is more eloquent +than two ſingle 

affirmati ves without them, which is the reaſon that they are 

ſo much uſed. And Sir, our law does not 8 uire 

6 things to be alledged by one only preciſe order o s of 

affirmation, but there are inſtances where the law allows ſen- 

tences to be preciſe and affirmative, which come under other 

words as ſtrange as licet is, and not unlike licet, as this word 

{Vide Hardr.3. (4 cum). And therefore {cor in the book of entries, viz. 

3 e quod cum the defendant had aſſumed upon himſelf to ry? © 4 

509. 3. Keb. tithes of the plaintiff to his parſonage, he did not carry them, 

749 · &c. which matter coming under the word 2 is there pre- 

> Raſt Entr 2: ciſely alledged; and it may well be traverſed, for it is the ſub- 

Regiſt, 100 b. ſtance of the declaration. d And there is a writ in the re. 
' gifter as follows, viz, cum the plaintiff had waif and eſtra 

within his manor, the defendant took two horſes being eſtrayed: 

' which matter there following the cum may be traverſed. And 

the writ of eſcheat is, © tanguam eſchaeta ſua reverti debet, which 

word (tanguam) is there a word of affirmation in fact. And 

fo where one is vouched as heir, he ſhall enter into the war- 

ranty tanguam he that has nothing by deſcent; this is there ef- 

fectually alledged as a full denial that he has nothing by deſ- 

Co. Litt. 17. cent.“ e And fo the formedon in deſcender is, * which to the 

v. Hardr. 3. « plaintiff deſcendere debet ut filio et haredi, &c.“ which is 

an affirmation in deed. And in like manner are tam and guan 


Brook C. J. 
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uled as effectual affirmations.” And if the words cum, tanquam © 
ut, and tam, are words of effect, and traverſable, having after 


g them matter of ſubſtance, what reaſon is there why /icet d * Root avg 

n ſhould not be judged as full an affirmation here, and. that the gee N. Bendl. 

e matter after it is as preciſely alledged as after the ſaid other 297. Yelv.121, 

« words ? none certainly, but we may adjudge it ſo well enough Nana 2555. 

t and the nature and uſe of the word will warrant it. And Compns 5 . 

it to quit examples of words of the like nature, I ſhall prove it Heath's Mar. i 
h by os word itſelf. And there is a writ in the regiſter as fol- 164, 165. 

at lows, © licet the defendant aſſumed upon himſelf to cure the 

. plaintiff of his diſorder, yet he has not cured him,“ &c. there 

id the ſubſtance of the matter, viz. the aſſumption, which is tra 
er verſable, comes under the licet. © Alſo there is in the re- Regi 92. 
nd gifter an action u the caſe, wherein cum and licet are aas 
1 follows, viz. « the plaintiff. had pledged certain goods to 

ve « the defendant for a certain ſum. the ſame defendant, {cet the 

15 « plaintiff eidem, viz. the defendant, de predicl a pecuniæ ſum- 

4 « mis ſe ſepius obtulerit ſatisfacere, ſatisfattionem tamen hujuſmodi 

dy «Gabe viz. the plaintiff, TE et bona predifta ei red- 

3 « dere contradicit, Sc.“ there the matter coming after the 

ng cum, and the matter coming under the licet are both traverſable 


— and iſſuable. f And there is alſo another writ in the regiſter c Regiſt. 171. 
thus, « Whereas the plaintiff and defendant ſubmitted _ DT 
4 «ſelves to ſtand to the award of ſuch arbitrators, _ [cet they -- 

= .« awarded that the defendant ſhould pay the plaintiff ol. at 


55 « ſuch a day not yet come, tamen the plaintiff hath ſued him 

= 4 for the 10/.” in which caſe none can deny but the award is 
der traverfable. 6 Alſo it appears in the book of entries, that one, vt. Lb. 
be who was robbed at New-market, and had levied. bue and cry Intrat. 218. a. 


_ according to the ſtatute of Winche/ter, brought an action upon b. 

the the ſtatute of Winchefter againſt the inhabitants of the hundred 

em, of Chively for the . of 50l. whereof he was robbed, 

"hy within which hundred the faid town of New-market was: and 

bs, there after ſhewing the robbery he declared that hecet the plain-.  - 

1 tiff immediately after the robbery committed at New-market - + 

8 aforeſaid levied hue and cry, and gave notice there and elſe- 

od. WY dere through the whole hundred to the then inhabitants, Sec. 

And tamen the inhabitants have not yet made him amends for the 

Mich ſaid robbery, nor have anſwered for the body of the felon, 

And & c. which declaration ſo made, and being in the ſaid book as a 

1 good precedent ſettled by learned counſel, proves that the mat- 

\ of. ter after the licet is of ſubſtance and effect, for it is traverſable 

def. and iſſuable. And ſo in this caſe, and in all the other caſes 

the defore, 'the matter following the licet is preciſely alledged, and 
N is 
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„ 30 is traverſable as matter of ſubſtance, > But in debt-the.reafon 
. Why the . reguiſitus is not traverſable, is not becauſe 
©. + +. - tis not preciſely alledged, but becauſe it is not the effect nor 
- -2::12-1.  Tubſtance of the matter, nor is it traverſable altho';it were pre. 
.-- _* *- Ciſely alledged, by other words of preciſe allegation, for there 
mute defendant ought to anſwer to the debet, and not to the te- 
gqueſt, which is Aledged only in ordet to have recompence for 
dme damages; but here the Ze and the ſequel of it is matter of 
'” | Yubſtance and effect, which (2s it ſeems to me] is well enou 
 thewn in the declaration. Wherefore the declaration is good 
notwithſtanding the ſaid exception. 
As to the ſecond exception, it ſeems to, me that the decla. 
is. P. Davis 48. ration is good enough without ſhewing the | number of the 
Oase. electors. For the election might be made by voices, or by 
br nate hands, or ſuch other way, wherein it is eaſy to tell who haz 
2 Finch 48. the majority, and yet very difficult to know the certain nums 
Heath's Mar. ber of them. And in ſuch, manner there are divers electiom 
at: % in Leun. And I myſelf was elected in Londen by holding 
Ap of hands, but could not tell how many there wert that 
held up their hands. And fo if the election "Y in any ſuch 
manner ¶ as we, have no reaſon. to take it otherwiſe) the plain 
n, tiff could not poſlibly be intended to know the certain number 
Finch. z. of them. k And to put him to declare a ertainty where he 
7 34. 2 Ne n en 
2. Finch 45. cannot by any poſſibility be preſumed to know or remember 
ne. Max. the certainty, is not reaſomable nor requiſite in our law. | And 
= 3 therefore in 2 Ed. 4. in falſe impriſonment the plaintfff declared 
1 M. 2. £d. 4. that the defendant impriſoned 55 until he made ad obligation 
21. pl. 16. Fitz. by dures to the defendant et alits ignotis, and natwithſtanding 
tet br he alledged the making of the obligation in. order to recover 
10. 


beo. damages in proportion to the ſum thereof, yet the declaration 

was good without ſhewing the names of the others, becauſe it 

might be that he could not kaow their names, in which caſe 

the law will not force him to ſhew that which he cannot, and 

therefore the declaration ſegms by the book to be good in this 

T. 10. Fd. 4. point. m And in 10. Ed. 4. in debt upon an obligation which 


Bed Cengitten plaintiff for a year, and ſo for ſeven years following in all hjs 

'G plaintiff for a year, and ſo for ſeven years following in a 
NEO 436 lawful . Sc. the defendant fad that the ſaid J. P. 
1. Finch 3: ſerved the plaintiff + ebay until ſuch a day, on which he was 
don u iss 13. diſcharged, and there the plea is admitted good without ſhew- 
[ A 129 ] "ing what ſervice he did, or in what commandshe obeyed him, 
for no ſervant can remember every a Ma or that his maſ- 
ter required him to do, and therefore the. law will not com- 


nen . 


15,pl, J. Fitz, was endorſed upon condition that one J. P, ſbould ſerve the 
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know or remember., .» And ſo in 12 H. 

obligation endorſed upon condition that if Wa 0. BY 285 4 4 0 
and drink and ſufficient, a until he arriyed at age of rr 3 
21 years, that thei tHe obligatic in thould be void, and Tag 792 0 2 


fendant faid that he bad found him ſufflcient nb and dri 
and apparel all the time aforeſaid ; and the od was bed g 

notwithſtanding he, did not alledge e what bread, W - 

and apparel he found him, for to By particularly what bn ead, 

what 2 and what. drink he { 5 im ſuch and ſuch 2 2 day, 

and ſo. from time to time, would be too much for any one to 

remember, and for this reaſon the law will not mpel him 

to ſhew the 8 where he cannot be phy 

it. d And the writ of Mn nftraverunt i is monſtraverunt nabig 

homines, &c. without ſhewing their names, wen gr are Bro. Monſiraa-— 

2 great number of them, and if the manor be large and X- * * 

tenſive, it would be a difficult matter to reckon thew, 0 * And. . Ry 104. 

in the regiffer there is an action upon the caſe for hy 

is robbed againft the hoſtler out of whoſe Inn his g. 2 

taken, and the words of the writ are, quidam 22 nn took 

and carried away the goods, without naming their nam 

becauſe he cannot deb be intended to know them, 4 ry 08 4 See ante 8g. 

ſo an indictment for ſtealing the goods eujuſdam ignoti, qt for . — 

killing quendam ignotum, is good enough, cauſa ek And cited. | 


ſo in the caſe here it ſeems to me, that ſince the plaintiff can- 
not be intended to have any certain knowledge of the number 
he ſhall not be forced to ſhew the Se it. © And for Vet. Lib. . . 
proof hereof, ſee the book Lo entries before ci where ichard Rai Raſt. * 
Grbet, in the time 1 ing Henry 3% brought ion of 3. pl. 1. Ante 
debt upon the aid ſtatute of 2 againſt 9 n 
Tath Bat knight, who was ſheriff of the county 75 Salop, ſe 
he was elected knight to parliament, and 7 of Fa Woe 
the ſaid ſheriff had returned Richard Ludlnu as elected, and 
there the plaintiff declared as the plaintiff here has done, wiz. 
that he was elected per majorem numerum, Ge, and the defen- 
dant ſaid that he was not elected per majorem numerum, Ec. 
and upon this iſſue was joined, Which caſe I take fo be 
worthy of particular obſervati For the perſons concerned 
in it were fuch ſort of men (for I was born in the ſame coun- 
try, and have heard of their tempers) that if there had bee 
any defect in the pleadings on one ſide or other, they woul 
not not have 1 it over to ſave any expence, as every one that 
es would affirm, and at that time there were 

"= e wyers; and therefore the iſſue being taken as it 

caſe, it is greatly to be regarded, Bet | 
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. that the declaration here is good notwithſtanding the faid ſe- 
"cond exception. | : N 


e. Ae to the matter in law, firſt of all it is to be obſerved, 
| * that f Wales was not parcel of the body of England until the 


ſtatute of 27. H. 8. made it ſo, nor was it governed by the 
laws of England ; for (as it is contained in the annals of this 
realm) Brute the firſt King of England had iſſue three ſons, 
and held this realm, Wales, and Scotland, as one entire realm 
undivided, being one main land encompaſſed by the ſea. And 
after the Jeath of Brute, the three ſons made partition of the 
realm amongſt them, and after their deaths the law of dividing 
the inheritance deſcended was introduced amongſt the Britons, 
as it > by the annals that Bellinus and Brennus his bro- 
ther did, for they divided the realm between 5 and ſo did 
Ferrex and Porrex being brothers, as did alſo the other Britons 


- who were ſubjects. But afterwards the Saxon came into this 


realm and conquered the Britons, and ſuch of the latter as were 
not killed, fled into Wales, And becauſe it was a moun- 
tainous country, the Saxons having got the heart of the land 
did not purſus them there, nor conquer them whilſt they were 
there, but permitted them to ſettle there peaceably. And 
amongſt the Saxons the law was that the eldeſt only ſhould in- 
herit, which law they "obſerved afterwards, and it continued 
from that time until this day amongſt us their deſcendants. 
But in Wales the law amongſt the Britons continued otherwiſe 
for Gavelkind remained amongſt them until the time of Kin 

Henry 8. From whence it appears that England and Wales 
were ſeyeral, and poſſeſſed by ſeveral people, and had ſeveral 
laws. But afterwards the Welbmen became ſubject to the 
kings of England, who had the ſovereignty and government of 
them. 5 And becauſe they were often rebellious, eſcuage 
was invented when the King made a voyage royal againſt 
them, a it was when he made a voyage royal againſt the 
Scats, For being within the ſea they were accounted as 
rebels. And fo the people of Wales were ſubje& to the King 
of England, although Wales was not parcel of the body of the 
realm of England; and an action lay here in the Cortina 


M 35. H. 6. Pleas for any thing in Wales, but the proceſs ſhould not be 
V. pl. 35. Fitz. qirected into Wales. h And therefore in 
Qu re imped. J 


| $s H. 6. it appears 
that for an advowſon in Males a man ſhall have a quare im- 


pedit in the Common Pleas here, but the writ not be 
directed to the officers of Wales, but to the' ſheriff of the ad- 
{oining county. And foraſmuch as Wales was ſevered from the 

ody of Eng and the Velſbmen were ruled by different 
laws from the Engli/b, although the ſtatute unites Wales to 
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cland, i yet the laws uſed in England before ſhall not ex. | Vaugh 415. 
| to Wales which is newly added to it. For rights or pri- 

-oes within a certain precinct or dominion ſhall not be ex- 

150 further, gr ee 0 the precinct or dominion itſelf is en- 

ged. k And there | | 

- biſhop of Durham had many lands between the rivers of z0-Fitz.Grancs, 
12 and Teſe, and many liberties were granted to him in the 4 U1p. paces, 


ne, and afterwards he purchaſed other lands betu een the * ; Per Funk 


ara. 
e Tine and Tye it is there held that he ſhould not have Fitz Every 29. 
liberties in the Jands newly purchaſed, for the uſage or the ew lement 
nt of liberties ſhall not go beyond what the uſage has been T +1 30 J 7 
further than the grant extended at the time it was made. ** = 
d ſo it is held in 21. H. 6. that if a warren is granted to YT 
e in all his lands in Dale, if he purchaſes lands in Dale a. 
rwards, he ſhall not have a warren in them, cauſa qua ſupra. * 
if conuſance of pleas is granted to one of every parcel f 
manor of Dale, there if a tenancy afterwards eſcheats fe 
| not have conuſance thereof, - becauſe the grant extended err 
to his precinct and circuit at the time of the making of it, 4 
hich was not beyond that which was then parcel of the ma-. 
or, at which time ſervices were parcel of the manor, and not 
: demeſn now eſcheated. And there is a book, that where 
eck of the ſea was granted to a man in all his lands, this 
t ſhall not extend to the land whereof he was then diſ- 
ed, and into which he afterwards re-enters, becauſe at the 
e of the grant he had only a right in the land, and the 
t at the time of the making of it could not extend to the 
nd which then was not his own but another's, viz. the diſ- 
zor's. And fo although England is now enlarged by the 
dition and union of Wales thereunto, yet the laws, cuſtoms, 
d ſtatutes uſed therein ſhould not extend to Wales which is 
ly annexed to it, if there was no other matter to effect it. 
ut the ſaid words of the ſtatute of 27. H. 8. (which are alſo 
cited in the record) will put the matter out of doubt, and 
il make the ſtatute of 23. H. 6, to extend to Wales, the 
rds being that every perſon. or perſons horn in Wales ſhall 
we and inherit all and every Perth Jan rights, privi-. 
je, and laws within this realm, and other the King's domi-. 
uns, as other the king's ſubjet7s naturally born within the ſame. 
we and inherit. Each of which words will ſerve. the plain - 
f, for to be a knight to come from Wales to the parliament 
England, and to have the penalty for the undue execution 
it, may be ſaid to be a liberty, and a freedom, and a right 
nd a privilege, and alſo a law. 80 that every word would 
e very fitly (as it ſeems to me) tho” the Pe ns 


ore it is holden in one book, that where « M. 38. H. 6. 
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ted, if it was uſed in England. For theſe words, viz, ( 
ether the King's ſubjects naturally born within the ſame have ay 
inherit) are words to which all the reſt are refefred. 80 thy 
when they are acquainted and appriſed what thoſe liberties ar, 
they may uſe and enjoy the ſame, And fo always where c 
thing is referred to another, it ſhall be as the thing whereum 


7 it is referred, * As if one makes a leaſe for fo raany years x 
lags io J. F. hath in the manor of Dale, there he ſhall have as man r 
pl.1;. 1. Bulft, Years as 75 S. hath, and ſhall aver that J, 8. has fo mam a 
219. And ſo if one grants to another tale corrodium quale J. S. mW n 
3 per habuit, he ſhall aver that F. 8. had a corody of ſuch thingy op 
$6.5 Bro Coß and he ſhall have the ſame, d And it appears in 11. H. at 


tempt. 4. M. 20. 
H. 7. 8. b. Per 
Fineus, in fine. 


P. 20. Ed. 3, 
Fitz. Avowry 
129. e 
Bro. Patents 3 i. 
91. Moor 379. 
9. Co. 30. A. 


4 8. P. Moor 
379. 


* To 9. Ed. 4- 
8. Bro. Patents 
21. 


where the king granted to one ſuch an office, taking in the 
ſame office the like that R. S. (who occupied the fame offi 
before) took, there the grant is good, with an averment that 
K. S. had ſuch things in certainty, which by force of the grat 
with the averment he ſhall have. And in 20, Ed. 3. it appean 
that the King had granted to the bailiff and commonalty of J. 
all the franchiſes which the burgeſſes of N. had, and there i 
ſeems that if they ſhould aver that the burgeſſes of N. had ſud 
icular franchiſes, the charter and the averment would en 
e them to uſe the ſame. And when the court of augmen- 
tation ſtood, it was the common courſe of letters-patent 5 
king to grant 4 fot, tanta, talia, hujuſmadi & confimilia privi 
legia, libertates, &c. quantd, qualia, & gue ultimus prior, au 
abbas, aut aliguis alits e or ſuorum, in jure diet pn. 
oratus aut abbathiæ, unquam habuit, tenuit, vel Sete 
&c, which grant was good with an averment that they had « 
uſed fuch particula liberties, and ſuch the patentees might 
© And in 9. Ed. 4. in the affize of Swirenden and Bagot i 
appears that where the King made one a denizen by his le- 
ters-patent (as there he had made Baget) the words w 
quod ills in omnibus tractetur, reputetnr, habeatur, tentatur, & 
gubernetur tanguam ligius naſter infra diftum regnum naftru 
angle oriundus, & non aliter, nec alio modo; which words 
grant, that he ſhall be treated as a liege of the King, are, 
relation of the grantee to a liege ſubject of the King, effettul 
to make him as a liege of the king; and whereas before it 
might not take benefit of the laws of England in England, ni 
this 8 him, and makes him able to take benefit d 
them in England. So in the principal caſe, the ſtatute of 27 
H. 8, which ordains, that every perfor born in Wales ſpall b. 
and inherit all liberties and laws within this realm, as other ti 
King's ſubjefts naturally born within the ſame have and inberi 
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l relation of thoſe born in Wales to them that are born in 
Aland, makes the people of Wales to be as the people of 
— and incorporates them there wich, and enables them 
\ have and inherit in Males the laws uſed in England, in 
hich- caſe they ſhall take benefit of the penalty of the ſaid ſta- 
te of 23. H. 6. as a law in England, Wherefore 1 it feems 
me, that although the uniting and ann:xing of Mules to 


a r 

m. et the ſuid other words mall enable the people of Wales 

m. 85 Fence] in Wales of the laws: of England. And fol am 
opinion that the action is maintainable. 

. At which day here came as well the aforeſaid Richard Buck. The reſt of the 
we 2 the aforeſaid Rice Thomas by their attornies aforeſaid. 

ſhit 


ad thereupon” the premiſſes being ſeen and by the juſtices 2\s | 
re fully underſtbod, it js conſidered - thay the aforefaid Rickard „ 
uckley do recover againſt the aforefaid' Rice Thomus bis debt | 
rela1d; and his damages by reaſon of the detention of die Judgments. 
id debt to 60. 135. a to the ſame Richard Huctliy with his 43 
ſent. by the _ rp aGudged, And the aforeſaid Rice 
mat in mercy, & 
See (Reader J Hil. ro. H. 4. 6. pl. 1. Where the e, 14 K 4 
i tyrit to the biſhop of St. David's to have u clerk maintain £2 
1 / 45 was ao to 4 beneßce, d No it is touched PHY eee 
r the 2 Jha wy þ preregul jn the caſe ic. eben 
ales, at he ſbu in a biſhopric * Er of ee Aa 
e ant reite * Before uhi ro 80 the print». 
polity of Wales unt belu of the Kinyi of England, as of the 
roun, and whey by #+bbllion of #he pants the printipality tas. 
"rfeited and came to thr bing i En lund, after that time all 
the yt area's Wales Tere of the patronage of the king 
is EE ex#d t& the orvum. An afterwartlt, foraſ- 
b as the 25 had ſaud his Fuzry vut 6 = chancery, and th 


ur, e ought by virtus of his prerogative to eh ſuftendhce 
bi clerk, a writ [a 3 to the þ 15 55 him. 
ords c 3 the ſaying of * Tirwith touching the manner in tuhics 
* neipali nyo tothe king. Aud 4 in Hill. 5. H 1 


- Turilh ion. 34. that the La in which are 
fore Wh of the king immediately, are pleadabl e % in Bag land, by the 
5 ne W Hank. 4d the like per by the book "in | . 175 
nefit d itz. Juriſqiction 23. in @ writ of roufinaye ; from whic 
of . 25 the ſaid caſe of the corody it may be ſeen that for any 
in Wales a man "ay 1 writ here. And ſee Trin. 


her th Ed, i Wake pl. 13. Fitz. - Bri Ped 9 4orit rer 
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45 rt udged in the King's Bench by the Jul 
£2 ere ee Term in the 1 2 Mind ot 

the reign of King Philip and Queen Mary, "between Joy 
601 Browne hoint'f and William Beſton defendant, in a il 
| of treſpaſs ſued by the ſaid plaintiff againſt the faid defendant 


which was argued many times before. 
005 7. i - 7 * 1 amongſt the records of the Ki 's Bench d 
| Ee: 6. | - er Term 6. 6. Rot. 66. that ra en ſued 
—— 2 a 11 2 treſpaſs in the King's Bench againſt William Wi 
ture, py which for entring into his cloſes houſes at Southwark in Barmſy. 
the leflee coe ret and Hor/mgdown-lane in the c of Sur the 3 
nants and 7 of July in the fir, year of the reign of the. ſaid 11 E.. 
ants to piy © * 7 
— or ward 6. Oc. The defendant ſaith, that the place where, G. 
the tenements, was one garden and thirteen meſſuages in Barrons afore- 
duriog the ſaid, of which, long before the time of the-treſpaſs ſ 
2 ads, Owen Oglethorp preſident of the college of St. Mary Maydaln 
and that if the in the Uaivertty of Oxford, and the ſcholars of the ſame cd. 
rentor farm Þ© lege, were ſeized in their demeſn as of fee t and being ſo-ſtized 
ede not leaſed the ſame, the 24th day of Ju in the 38th year of the 
demanded, the reign of King Henry 8. by deed bearing the ſame date, to one 
leaſe ſhall — John Burges for the term of 20 years next following the ſeaſ 
— — re. of the Annunciation of our Lady then laſt paſt, by force whereof 
enter: the leſ- he entered, and died; and ſhews that Cutharine the wife of the 
4. OR ſaid Fohn Burges 2 25 — — 5 . 
Pefore en- Maynard, Who leaſed. the premiſſes to the for 
: — = — of 0 nn, and gives colour to the plaintiff, and ſo juſtißes 
ſame to dne. The plaintiff by his replication faith, that long before the (aid 
ther. Ui this leaſe one Thomas Knolls preſident. of the ſaid; college, and pre. 
On, deceſſor of the ſaid Oglethorpe, and the then ſcholars of the ſame 
> ereſervati- college, viz. the 10th day of September in the 24th . the 
on of rent, aod reign of King Henry 8. by indenture bearing the fame date, 
2 leaſed the premiſſes to the plaintiff, to have and to hold from 
leaſe before en- the feaſt of St. Michal the Archangel: then laſt paſt, for the 
ery be good. 5. term, of 20 years then next to come, by force whereof he en. 
C. Vin, Abr, bo $i eee „ ns ON dee 
tit. Rent P. 5980 | | | 
© pool t 1 ; Res | & 
to 4 98 13 a | Bp 1 L 
i on of rent; Althow v. H. 1. Rol. R. 81. Ow. 151, T. Leon 318. . 
9 344. Vide Dy. 275. pl. 49. L. Dacre's ale, © 4 
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A and was poſſeſſed until the defendant did the 
1 confeſſes the ſaid demiſe made by QOglethorp and the then 
jolars, and all the reſt of the bar. The defendant by rejoinder 


Jui nfeſſes the ſaid demiſe made by indenture to the plaintiff in 
ears nner and form as the plaintiff has alledged in the replication. 
" Joo ud further he faith, that the ſaid plaintiff had covenanted and 
„ nted by the ſaid indenture to render and pay for the ſaid 
ann tenements every year during the ſaid term to the ſaid preſident 


and ſcholars and their ſucceſſors or aſſigns 37. 38. 44. ferling, 

by equal portions at the two feaſts of the year, viz. at the 
feaſt of the Annunciation of our Lady the Virgin, or within 
two months next after the ſaid feaſt every year, 18/. 115, 8d. 

x oe at their meſſuage in Chancery-lane, and at the feaſt of St. 
im; 1/;:þae1, or within fix weeks next after the ſame feaſt, 18“. 
h. u 8d. to be paid at Oxford, in the ſaid college of St. Mary 

be 3B deln. And further in the faid indenture made to the 
Fog plaintiff it is contained, that if it ſhould happen the ſaid annual 
„ent and farm of 371. 3s. 44. or any part thereof be in arrear 


er- 1d unpaid i in whol ding to the times afore- 
paid in part or in whole, according to the times afore 

poſed, ſaid, that is to ſay, if the one moiety of the ſaid annual rent ( 4132] 

78 de unpaid after two months next following the ſaid feaſt of 


it. Mary the Virgin, and the other moiety of the ſaid annual 
del BY rent be unpaid after ſix weeks next following the ſaid feaſt of 
f the WY ,. Michael the Archangel, any year within the (aid term, to 
the aid preſident and ſcholars and their ſucceſſors, in manner 

"feaſt ind form aforeſaid, altho” it be not required or demanded at 
real ach time as it ought to be paid, as is aforeſaid, then the ſaid 
15 John Brawning covenanted and granted for himſelf his execu- 
7. 1 and aſſigns, that the ſaid demiſe ſhould be utterly extint 
and void, and of no effect, and that then and at all times after- 
| wards it ſhould be lawful for the ſaid preſident and ſcholars 
and their ſucceſſors again to enjoy and poſſeſs and have back 
* the ſaid tenements with the appurtenances, and every parcel 
thereof, as in their former eſtate, the ſaid indenture or demiſe 

— in any wiſe notwithſtanding. And he ſhews further that 
als died, and that Oglethorp was made preſident. And fur- 
the ther ſays, that becauſe 18. 115. 8d. of the rent or farm afore- 
| ſaid for the ſaid tenements to the ſaid Owen and ſcholars were 
uy in arrear at the feaſt of St. Michael, in the 37th year of the 
| reign of the ſaid late King Henry 8. and by the ſpace of ſix weeks 
next after the ſame feaſt of St. Michael, and to the ſaid Owen 

. and ſcholars, according to the form of the ſaid indenture ſo 
made to the ſaid plaintiff, unpaid, the intereſt and term of 
years which the ſaid plaintiff had by reaſon of the ſaid inden - 
ture became void, determined, and of no effect in law; by 
means 
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means whereof the fame Ouem and the ſcholars of the fit 

college afterwards and before the time when, &c. of the land 

aforeſaid were ſeized in their demeſn as of fee, in right dd 

their college, according to the purport of the indenture; and 

they being ſo ſeized made the leaſe to the faid Fobn Burg, 

in the bar was alledged. Wherefore, c. And upon this re. 

joinder the paint demurred in judgment. And in Triniy 

term in the /ixth year of the reign of King Edward b. thi Wiſicret 

| demurrer was argued by Ramſey of counſel with the plaintiff; 

Tin & Mich, and then Staunford 1 argued againſt him for the defen. Nove 
Termeb,Edww.b. dant. And in Michaelmas Term next following Ramſey ar 

again, and Walſh anſwered him. And the ſubſtance of 

the arguments of Ramſey was as follows. ter | 

For the plain It ſeems to me that the plaintiff ſhall recover. And firſt it is 

tiff, to be conſidered, when the preſident and ſcholars made the leaſe 

to the plaintiff by indenture, and the plaintiff covenanted and 

granted by the fame indenture to render and pay annually for 

the ſaid tenements to the leffors 371. 35.. 4d. whether this ſhall I on 

be a rent or farm, or not. And ſecondly whether or no, when ra. 

the plaintiff covenanted and granted that for nonpayment ofthe 

rent the leaſe ſhould be void, this be a good condition: and i 

it be, then whether or no the new leaſe made to the defendant ent 

be good before entry by the leſſors. And as to the firſt point 

it ſeems to me to be no rent. For if it ſhould be a rent. then Nn. 

it muſt be either a rent charge, rent-ſeck, or rent-ſervi.e. * 

For there are no more than three ſorts of rents. And a rent 

charge it is not, for there is no clauſe of diſtreſs, nor any land 

charged with it: and a rent-ſeck it is not, for it is not iſſuing 

out of any land: and a rent- ſervice it is not for the fame cauſe, 

b for a rent cannot be but where it iſſues out of land. And 

* Co. Lit. 142. here it is granted for the land, and not out of the land, and ſo 

1. Finch 109. this word (er) implies the cauſe or conſideration of the grant 

and is not a proper word to charge land. And therefore for- 

aſmuch as it does not iſſue out of land, it cannot be called a 

rent. And if it ſhould be any rent at all, it muſt be a rent- 

ſervice, which it cannot be -A another cauſe ; far there can 

be no rent-ſervice but ſuch as is reſerved by the donor or leſ- 

for, and by apt words for the ſame, as r7:ddends, reſervandb, or 

tenendo, &c. But here there is not any. word ſpoken by the 

8 teflors, but by the leſſee, © for the leſſee covenanted and granted 

3.47 Fi. 28. to pay ſuch à ſum annually for the land, which words can 

8. Ed. 3. 65. amount to no other effect than to the grant of a ſum in groß 

„b. Wich is not annexed to the reverſion, nar ſhall it deſcend 

with the reverſign.” For if a man has land by deſcent gn the 


» Littlet. $ 213, 


everſion ſhall deſce 
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it of his mother, and he makes ſuch a leaſe ut ſupra, and 


de leſſee covenants and grants to pay to the leſſor and his 
irs ſuch a ſum ut fugra, if the leſſor dies without iſſue, the 

to the heir on the part of the mother, 
ut the ſum ſhall be paid to the heirs on the part of the fa- 


her, becauſe it is not a rent, nor conjoined or incident to the 


verſion, but a ſum in groſs not iſſuing out of any land, and 
herefore it is no rent. And alſo it ſeems to me that it is not 
farm, for a farm and rent are all one in effect; and that is 


oved by the ſtatute of Gloucgſſer cap. 4. which faith, that if 


man let his land to farm, or to find eftevers in meat, Sc, and 
that has the land lets it lie freſh, &c. it is eſtabliſhed that 
ter two years paſſed the lefſor ſhal! have an action to demand 
e land, &c. ſo that by that ſtatute a ceſſavit is given for the 
unpaid, which action ſhall not be given without a tenure, 

d ſo if a tenure is annexed to ſuch a „ergo the farm is a 
nt, and therefore this ſtatute proves that a rent and farm are 
one. And a gift of land before the ſtatute of quia emptores 
rarum rendering 205. annual rent, or 20s. annual farm, had 
n all one. So that in our caſe it is neither a rent nor a 
for the cauſes aforeſaid, wherefore when the plaintiff co- 
enanted and granted that if the faid annual rent or farm ſhould 
behind, that then the demiſe ſhould be void, this is a void 
ant and covenant, or a void condition, (if it be a condition), 
uſe it is referred to a rent and farm, where there is not any 
nt and farm. As if a feoffment is made upon condition that 


e feoftee ſhall make a feoffment to the mayor and common- 


ty of S. where there is no ſuch mayor and commonalty, this 
void condition, becauſe it is referred to a thing which is 
tin being, And therefore it is impoſſible to be performed, + 
nd conditions - impoſſible or againſt law are void. b As if 
he condition be that I ſhall go to Paris within two hours, 
rthat I ſhall enfeoff my wife, the firſt, of theſe conditions is 


npoſible, and the other againſt law, and therefore they are 
nd. And ſo it is in the principal caſe. And then I ſay, that 
here an eftate is made, and ſuch condition impoſſible or 
nſt law is made in defeaſance of it, the eſtate ſhall ſtand 
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good fox ever, and ſhall never be defeated by ſuch conditi 

or grant; for which reaſon the eſtate ſhall not be avoid 

nor is the entry lawful by reaſon of this condition, if it is 

condition. But as to this (being the ſecond point) it ſeems u 

| me that it is not a condition; for as a rent may not be reſe. 

Dy. 6. b pl 2 ved without words of the leſſor or donor, no more may a con- 

faidto be a dition, 4 for a condition ought to be reſerved by the words 
principal Palm him who parts with the eſtate, and who ſhall take advan 

a 9 Polt of it by re-entry, if it be broken; which is the leſſor here, 

be ab. rs. and therefore it ought to be reſerved by his words. « F 

a. Wing. Mar. which reaſon if two make a leaſe or gift upon condition that 

reg. 24. pl. 20. if the leſſee or donee does not ſuch an act, that then the ons 

8 of the leſſors or donors ſhall enter, there if the condition is 

pl: 1. broken, he ſhall enter but into the one moiety, becauſe he di 

not part with more than a moiety, and the words make a cor 

dition to him only that ſpoke them, and he ſpoke the words f 

a moiety only, as the law faith, and the other for the othe 

moiety, and his own ſpeaking cannot make his companion 1 

re-enter or avoid the eſtate. So here the words are ſpoke 

by the leſſee who did not give the eſtate, but took the eſt; 

| which words cannot make a condition to another who d 

not ſpeak them, viz. the leſſor, nor enable him to enter; { 

which reaſon it ſeems to me'that the eſtate ſhall not ceale} 

force of the words. And alſo it is to be obſerved here, th 

the words of the covenant and grant of the leſſee, that . 

ſhould happen the rent be in arrear the leaſe ſhould be utim 

extmf and void, come after the leaſe made. For by the & 

miſe and the habendum the leaſe is made. And then th 

words of the leſſee are ſpoken after the leaſe is made, and 

although the words are contained in one indenture, yet incon 

ſideration of law there are two different times therein, that 

to ſay, a firſt time, viz. the time of making the leaſe, and 

laſt time, viz. the time of ſpeaking the words, which are ſpots 

Perk. $717. after the leaſe. f And therefore it is held in divers book 

Co. Litt-236.b. that an eſtate firſt made ſhall not be defeated by a defeaſand 

Hin. Abr. Il. after the eſtate. As in 5. Ed. 3. it is held that if a feoffme 

pl. 5. is made, and afterwards the feoffee at another time makes 

| defeaſance, viz. that if the feoffor does ſueh an act, tt 

„ 42, Ed. 3 then the livery and ſeizin and his eſtate ſhall be void, this h 

1 * rug not defeat the eſtate firſt veſted. 8 And fo in 42. £4. 3 ü 

Dower 40.Bro. Caſe is, that W. borrowed 400. of R. and in Surety of paym- 

11. Verdic 85. he enfeoffed R. of his land in fee upon condition that if he 

- the ſaid ſumata day limited, the feoffment ſhould loſe its tor 

at the day W. did not pay the moncy, but afterwards died, 2 

his wife took to huſband one B. who by agreement betv*: 
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kim and R. paid the money to R. by nicans whereof B. Rad the 
land, and afterwards R. died, and his wife brought a writ of 
dower; and it was adjudged that he fhould have Jower, be- 
cauſe the eſtate of R. was not avoided and defeated by the 
agreement made after the condition broken. So that agree- 
ments concerning the avoiding of eftates, made after the fame 
eſtates, are of no effect in law. Wherefore in our caſe inaſ- 
much as the eſtate was fitſt made, and the condition afterwards, 
and ſo they were made at divers times in the eye of the law, it 
ſeems to me that for this cauſe the eſtate ſhall never be de- 
feated or avoided, But admitting that the leſſors might enter, 
the leaſe made to Burgeſs is not good Þ before entry made See Dy. 7. p · 

b the leſſors. For before entry the firſt leaſe is not made 6 in Margiae 
void, but a title of avoiding it only is given to the leſſors for 
the leaſe continues until re-entry in deed is made, and before | 
entry the poſſeſſion continues in the lefſee. i And for proof ip, 23. Kd. « 
hereof there is a caſe in 22. Ed. 4. where a man made a leaſe 14, 14. Bro. 
for fix years, the term expired, and the leſſee kept himſelf in Trefpals 365. 
after the term, and took the profits, and. the leffor before any ab 4g 
entry brought an action of treſpaſs for the treſpaſs meſne done, * 
viz. after the term ended, and before the action brought; and 
the opinion of the juſtices was that the action of treſpaſs did 
not lie, for altho* the leſſor might enter, yet before entry the 
poſſeſſion was not in him. So in our caſe, altho? the leſſors 
might enter, yet before entry the poſſeſſion continues in the 

ee, and his term alſo continues. * For if the leſſors had g. p Co. Tit 
made an acquittance to the leſſee for rent in arrear after the 2 17.b. Cre. K. 
time when the condition is ſuppoſed to be broken, they ſhould 
never have re entered | So in 14. 45. it is adjudged that if a,,, el 10 
leaſe is made rendering rent, with a clauſe of re-entry for de- ge Lon 
fault of payment, if the rent is in arrear, and a title of re-entry geable 4, K 
given, and afterwards he in the reverſion diftrains for it, there 16. 53- Ae 
he ſhall not enter after, becauſe by the diftreſs he has affirmed ? 8 | 
the continuance of the term. 'So here, if the leſſors had diſ- 64. b. Cro. E. 3. 
trained for the rent, they ſhould never have entered afterwards, . Rol. Abr. 475 
From whence it ſeerns to tne, that if an acquittance or diſtreſs Poſt 1 2 es 
ſhall affirm the leaſe, 2rgo it was not determined before. mn = f. p. Co. it 
And if a reverſion be granted upon condition, if the condition 218. a. 
be broken it ſhall not be in the grantor before claim, for when 
there cannot be an entry, then a claim ſhall ſerve. u But if I. g. p. Co. Lit. 

t a rent charge out-of my land upon condition, there if 218. a. Vin. 

e condition is broken the rent ſhall be extinct in my land Abr. tit. Condi- 

without claim, for there cannot be any claim in that caſe, 5. Cf. 
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And theſe are principles of law, that if there may be an entry 
into the thing, then it ſhall not be in the party before entry; 
and if there cannot be any entry, but a claim, then it ſhall not 
be in him before claim; and if neither entry nor claim may be 
had, then it ſhall be in him by act of the law without any act 
done by the party. But in the caſe here an entry might have 
been made, for which reaſon it ſeems to me that before en 
the leaſe and the poſſeſſion continue in the leſſee ; and fo the 
| leaſe made to Burgeſs by the preſident and ſcholars before their 
re-entry upon Browning is not good. Wherefore the re. 
joinder is not good, and conſequently the plaintiff ſhall re. 
| Cover. 
N 1134] Staunford and M ulſb. argued to the contrary, as it is ſhewn 
3 che before, and the ſubſtance of both their arguments was as fol. 
Cetencant: lows. As to the firſt point, it ſeems that the covenant and 
*5, P, Accord- grant to render and pay the ſum ſhall be a reſervation ? of a 
— 025 gt rent. For firſt it is to be conſidered that the leaſe and alſo 
1. Kol. R. 8r. the covenant and grant to pay the ſum is made by indenture, 
r 2 and the words in an indenture are the words of both parties; 
22 * and altho” they are ſpoken as the words of one party only, 
doubt in the yet they are not his words alone, for there is the aſſent of the 
caſe here, and other party to each others words; and therefore when they are 
e written they ſhall be taken in ſuch manner as the intent of the 
len nil dxe- parties may be ſuppoſed to be. And they ſhall not be taken 
t. 1. Leon. moſt ſtrongly againſt one and beneficially for another, as the 
8 words of a K poll ſhall, b for there the words ſhall be taken 
28.5. 57.6 b. moſt ſtrongly againſt the grantor, and moſt available to the 
pl. 2. Dal 8. grantee. But it is not ſo in a deed indented, becauſe the law. 


5 

18 89. matter of ſubſtance, the law will make ſuch reference thereof 
578. 1. Finch.” 28 is moſt fit and reaſonable, and will ſay that the words are 
30. ſpoken by him who could moſt properly ſpeak them; and 
therefore where the plaintiff here as covenanted and granted 
to render and pay the ſaid ſum for the lands, the words are in 
fact the words of the leſſee, but in conſtruction of law th 

ſhall be taken the words of reſervation of the leſſors, inaſmu 

as they have the ſenſe and effect of a reſervation. For words 
of covenant and grant to render and pay ſuch a ſum for the land 
have the effect of reſerving or paying rent for the land; and 
ſo the law will take them to be ſpoken by the leſſors. As if 


© Litt. §. 217. 2 man 


114, 115. a 
pe: Fog Abr 336. in this caſc it is a rent · ſeck only. 
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2 man makes a feoftment in fee by deed indented rendring ſuch 
rent, there it ought tc be conſidered, that it cannot be reſerved 
25 a rent may upon an eftate for.years,, for life, or in tail, be, 
cauſe the reverſion is not in the feof r,, 2nd yet the feoffor ſhall: 
have it as a rent granted by the feoffeg. And by the ſame rea- 
ſon that the law there takes the words of the feoffor as the words 
of the feoffee, by the like reaſon, in our. caſe it will take the 
words of the leſſee as the words of the leflor,. for they-ſervemoſt: ans“ 
properly that way. And if the deed indented had ſpeciſied that 1 
the plaintiff ſhould have the land, and ſhould pay 20. yearly, 1 
that would be a rent. For the law refers the words in any 
writing indented to be ſpoken by him that can beſt ſpeak them, 
and that ſhould be the leſſor there. And, Sir, it is frequently 
to be ſeen that one word ſhall enure as another. As if a H. 10. Ed. 3. r. 
leaſe be made for life, the reverſion to J. S. in fee, this ſhall Pll 6. Fita. Fe- 
enure as a remainder, as it is held in our books. And if one . 
word ſhall be taken in the ſenſe of another, by like reaſon it vl.70-Bro. Falts 
ſeems that the words ſpoken by one ſhall be taken in law to be 26. Formedon 
ſpoken by another, eſpecially where it is in a deed indented, 33 Org. 35- 
And therefore in the caſe here it ſhall be a reſeryation of a 39. b. per *. 
rent, And as to what has been ſaid, viz, that it cannot be a,fa*et 57. a. 
rent, becauſe he hath covenanted and granted to render and © 8 * 
pay the ſaid ſum for the lands, and it is not covenanted nor Fan. "Fitz, 
granted to be paid out of the lands, and no rent may be but what Scire facias 57. 
is iſſuing out of land; as to this it ſeems clearly that the law 17, Done 38. 
ſhall take and conſtrue it to be iſſuing out of the land as ſtrongly ,.” . 
as if it had been expreſſed in plain terms. For it is to be o $45 a, per 
ſerved that the ſum is to be paid for the land as it is expreſſed, St. M. 14, 
and that is agreed at the time of the demiſe of the land, And go nt 08. 
ſo the one, viz. the rent, comes for the other, viz. the land, H. 8. 15. a; — 
and at one ſame time, and by one ſame contract, and the one C. Dy.22, 
is executory for the other. © For if the land is recovered upon pL ge 
eign title be ſhall be diſcharged of payment, becauſe he cannot per Fre 7 
have the thing for which he is to pay the money, f As in the 1. Rol. R. 319, 
caſe in 15. Ed. 4. where it is ſaid, if A, grants to B. all the an- f. 328 
cient pale, and in return for the fame B. grants that he would 137, 170 
make a new pale to the aforeſaid A, there if B. cannot have Sceante n. (f) 
the ancient pale he ſhall be excuſed from making the new pale, 4 the books 
becauſe he cannot have the one thing for which Fe is to do the 22 4 
other, 8 And if one grants to another an annuity pro conſilio a. put by caso 
d inpendindo, *"daffirmed by 


Littleton, T. 9 
Ed. 4. 20. b. 
| | Choke.Bro. Gon 
dition 61. Hob. 43 Pofh. 498. Gouldfb. 156. Go4b. 8, = T. 9. Ed. 4. 20. b. Per Choke Bro. 
Bar, 31. Condition 61. M. 15. Ed. 4, 4, * per Choke & Littleton, H. 41. Ed. 3. 6, BroExtinguiſh 
ment 36. 1. Rol. Abr. 445. pl. 9. Co. Litt. 204.2. Davis 1. b. x. Rol. R. 124 Hob, 4t. 1. 


1 167. 4. Leon. 70. Hardr. 360. Forteſc. Rep. 193. 1. Finch 43. 2, Finch. 60. Poſt, 141, 
459, 
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impendendo, if he will not give counſel tije other niay detaln the 
annuity, becauſe he cannot have the thing for which he 
us pennhey; Do-it the principal caſe, if the land Was recovered 
he ſhould be diſcharged of payment. Whetefore inaſmuch 28 
the one is executory for the other, and the one comes in return 
fot the other at one ſame time, and by one ſame contract, the 
3 law adjudges that it is iffuing out of the land as ſtrongly as if 
Ai. Br. it had been reſerved by expreſs words. h And therefore — 
Charge 26. Aft. pi. 25; there is this caſe, viz. the tenor of a purparty 
in the chancery between three coparceners of an inheritance, 
two of whom were covert-barons, was brought into the King's 
Bench, and by the record e e that one hufband 
and his wife had more in puparty than they ought to have, and 
it was ſuppoſed by the ſame record that the h and his 
wife pro prædibto reſiduo had granted to the other parerriers 1005. 
rent, and by the purparty it was not ſuppoſed that this rent was 
to be taken out of any certain land, but that the two copar- 
centers had bound themſelves and their heirs in the ſaid rent, 
and thereupon a ſcire facias iſſued againſt the ſaid huſband and 
wife who” had the moſt in puparty, and they came and de- 
manded judgment of the writ, becauſe this ſuit was brought 
againſt them as ter-tenants, and by the writ it was not ſuppo- 
ſed that any land was charged with the rent, but only the per- 
ſon i 1rwy" it, and his heirs, but yet the writ was awarded 
good, and the defendants put to anſwer over: for ſince the rent 
was granted for the land, and was executory for the land, the 
law adjudges it to iſſue out of the land; and ſo the law has 
8 reſpec to the ground of the matter, and to the conſideration 
M. 2. H. 7. upon which things are done. i For upon partition between 
8. a. Bro. Ef- e 
tates 


* . coparceners, if the one grants a rent to the other; this ſhall deſs 
Lit. 10. a. cend to the heirs of the grantee, altho' it was not granted to 
D . her and her heirs, becauſe it came to her in reſpect of the land 


* nr eee to the heir. And — _ + 
5 und of a thing appears, the law ſupplies the ency i 
at 4 the words. So in our caſe inafmuch > the cauſe of the pay- 

[+135] ment of the ſum appears to + be for the land, and it is to be paid 
. annually, it ſhall be adjudged in law a rent, and to iſſue out of 
| the land. And then when it is faid in the indenture, i it ſball 
happen the ſaid annual rent or farm be in arrear, that then th 
demiſe ſhall be extin#t and void, the words are proper enough, 
and ſhall make the leaſe to ceaſe. But admitting it is neither 
a rent nor farm, but a ſum in groſs, yet the leaſe ſhall be de- 
termined, For when it is ſaid, if it aul happen the ſaid rent 
be in arrear, and the ſum is recited certainly, it is of the ſame 
ſubſtance and effe in law- as if it was ſaid, Fubu, 


id ſum in ri five in arrear. Gs law is;ſa 2 
gore 229 25 in his bogk. neg x gf eſtates 1 

there he fays, © If a man,gnfeoffs another _— 

„ and bis heirs ſhall meh <= 8 


« ger and bis heirs, anannual rent of 207. and 1 EE Sende 
il of payment thereof, that ten it. ſhall be Jawfu 
« Baer and his heirs. to, enter, this ie a good cntion, and | 
yet in this caſe, alzbo*. ſuch angual payment is called in 
« indenture.2n annual, rent, it is nt pfaperly a rent, for.if it 
4 was arent it muſt be either a.rent-ſeryice, or a rent: 
« or a gentaſeck, and it, is not an af them. For if the bg. 
« ger was ſeized; thereof, 2nd afferwards it n Bo 
* he. ſhould never have an aſſize for it, der eee 2 1 190 
out of any tenements, and ſo the 6 | 
« Tok annual rent be in arrear in this: e 
« hjs heirs may enter. And yet if che Fate o wy pea 
« for default ef payment, then ſuch gent is gone for. ever. 
And fo ſuch: rent is but as a pain ſet & the tenant and his 
n „ pg nt 4 ing. to 11582 fe 
« indenture,, then 22 r 
« fegffor or his heirs for default of een d e 
orgs of Litileton in his ſaid bock, which 118 that the > 46 
Na a ſum in e 2 ſame e e h es e Kun 
a ſum in groſs. dae ee e A 
is. 0 great Matter if ſo be there are words of ſubſtance put r 
Rer. as it. is 5 And therefore it ſeems that if it ge 
a ſum in gras, yet n and, reciting-theiſum m 
phys ſhall be as: available tothe leſſors here as jt ſhould 
be to the feaffor in £Litt/oton's gaſe. Wherefore it ſcem cleacly 
whether this be 8, rent or a ſum in groſs, that yet the .oftace 
for. years ſhall. be determined, norwighſtagding: this axceptiop, 
if ſo be the other. words ave effeftual to determine it, Andas 
to that, the words ſeem to be effectual enough to make the 
lzaſe void. For it is not requiſite or Mould pho 
the words which ſhall defeat the „Mate, byt 2 it he hy inden- 
ture, and the words hear an intendment to avoid or determine 
the leaſe, it, is ſuffcient. As if the words - were, previſo dat 
the leſſee do ſuch ap act, or ii cantingat that he Joes not, ſuah 
an. act, that then, &c. there the. words preuiſe or ſcentingat aue 
not ſpoken hy one more than the other, but wet are put. in- 
differently, and the law conſttes them in the belt ſenſe, an 
therefore the wards ſhall be taken as a mutual agreement af 
the parties that che leaſe 3 be void, for which ceaſen the 


leſſor wn Fagets © oral as ſuch agreement mann 


1 
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FTERLY 


-Fitx-Afize" of the making the _ go in 25 4. pl. 72 leaſe was 

1. Bro. Cen- made by deed for eleven years, and in'turety of his term the 

— ns" bin a chatter * condition that if he was Gif. 

Co.91.b. Ants turbed of his term, he fliould hold the tenements in fee for ever 
34.(h)Poſt4B2: and livery and ſeizin was made upon the one charter and ups 

the other; and afterwards the leſſee was diſturbed, and there 

it is adjudged that he ſhould have the fee ; for the charters were 

delivered at one fame time, and fo the agreement had between 

them at the time of the firſt eſtate made ſhall make the eſtate 

| conditional, ſo that the fee ſhall paſs afterwards. ' And by the 

« M.9.1.6.3;. ſame reaſon an agreement between the parties at the time of 

W eſtate made ſhall be fufficient to defeat the eſtate,” © And 
39- Dal. SS. in g. H. G. a man made a leaſe abſque impetitione veſts, i 

eas 905 non pryſterneret damits 40 6 ne the leſſor Ret 

action of waft for waſt done in houſes, and the leſſee ſaid quad 

n proftravit domus voluntaris, and exception was taken to it, 

and it was ſaid that an action of waſt would not he for volun- 

tary waſt in houſes, for the elauſe abus impetitione vaſti ſhall 

be abſolute, and upon the proviſo the leſſor hall be put to his 

4 But foe contre; Writ of covenant; which was denied, for that it was all by one 

8. P. 2; Co. 44, deed, and the clauſe was à conditional, ſo that he ought to take 

a.:-Leon. 128. the Clauſe in ſuch form as it was made, and yet there the pro- 

—— Leon vie was not ſpoken by the leſſor more than by the leſſee, but 

71. Ea where us it is put it ſhall be taken as an agreement of both parties. 

it is ſaid, this So In our caſe; when the leuſe was made by indenture with the 

_ does not ſaĩd cauſe contained init; when the leaſe paſſed in ſuch form, 

> ag conch. and it was parcel of the contract, and made with the aſſent 

0 of both the parties, and at one ſame time, ſo chat whatever 

way it de taken, whether a condition, or à limitation of the 

eſtate, or a grant on the part of the leſſee, it is ſuch a thing 

as will determine the leaſe without queſtion. And as to what 

has been ſaid, that in intendment of law the ſaid clauſe ſhall 

de taken to be made after the leaſe, and ſo, as it were, ata 

different time, Sir, this cannot be, ſince the whole is made by 

| one deed indented, ſo that no word of it takes effect before 

the delivery of the deed, and the deed is delivered all at one 

inſtant, and therefore all the words ſhall take effect at one 

ſame inſtant, and there is no diſtinction of time therein. And 


Browning verſus Beſton, in B. R. 
ther or no the Teaſe Thall be determined and void before ; 
it ſeems that it ſhall, for the ſeaſe commenced by contract, 
that is, by words without other circumſtance, and was a good 
leaſe by the words before entry, and that which commences 
words and without entry may be determined by words 1 4 

without entry. © But if the leaſe had been for +life, then ſuch [+ 1 26} 2 
clauſe ut ſupra might not determine it before entry, for a leaſe 1 1. M. Fer 
for life cannot commence by words without other circumſtance, — — 
viz. 8 and ſeizin, and therefore it ſhall not be determined B. N. C. 5 465. 
by ſuch clauſe ur ſupra without entry. For the livery and ſei- Co. Litt. 234. 
zin which gives perfection to the eſtate an] entry ought to be 823 
avoided' by entry. Hut a leaſe for years commences by words þ; 10. Co b. 
without entry, and may be determined by words without entry, Moor 345,456. 
And ſo is the diverſity. And as to the caſes put, viz. in 14, !- Lan 360. 
Af. where a leaſe is made for ES RE rent, or a re- Heil. a3. 0 
entry for default of payment, if the rent be behind, and a title 1. Rol. Abr. 
of re-entry given, and afterwards he in the reverſion diſtrains 408. pl. 1 Poſt, 
for it, that he ſhall never enter or if he makes an acquittance 2 _ — 
for it, that he ſhall never enter afterwards, Sir, theſe caſes are 12. a. per Fro 
not like our caſe here. For when a man makes a leafe rendring . Poſt 413. 
rent, and if the rentis behind that he ſhall enter, there he — 2 os 
expreſſed how the leaſe ſhall be avoided, viz, by entry, 80 2. Leon. 139. 
— — he = not _ or if he does ſuch an act as 8 Pol. 143. 1 

im from his entry, re the leaſe is n becauſe * Ante 133. 
it continus good until an entry be made. © But in our caſe Co Lt. re? 
the words are, that the faid leafe ſball be utterly extinct, void, ; 
and of no elt, which words diſſolve the leaſe without entry, 
or other circumſtance, and then if it be utterly void it cannot 
be made good by any matter ex poff face; and ſo is the dif- 
ference between the ſaid caſes our own caſe here. And 
altho? in the caſe here it goes beyond the ſaid words, and faith, 
that it ſhall be —— for the preſident and ſcholars again to en- 

Joy, poſſeſs, and have the ſaid tenements, c. yet theſe don't 

take away the effect of the firſt words, but the latter words | 
are ſurpluſage, for if the leaſe was determined by the firſt | 
words, then was it in vain to put the latter words, And as , Ante x33.(i) 
to the caſe put in 22, Ed. 4. it is good law, for when the * 
leaſe was ended the leſſee then became tenant at ſufferance to 

the leſſor, and the leſſor could not puniſh him by writ of treſ- 

paſs, inaſmuch as his firſt entry was with his aſſent, and afterwards 

he was tenant by his ſufferance and aflent, as the law faith, 

and then he cannot "impeach him for a thing whereunto he 

has firſt aſſented; but in the faid caſe the leſſor might there 

make a leaſe for years to another, and that leaſe ſhould be 

good, for thereby he had determined his will and pleaſure. 

p | | Wherefore 


2 


E. . 


plaintiff. 


23 
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Wherefore the ſaid caſe: does nat prove . — b Wie. the 

ge) 2 and ſo. the rejoinder is good al not 

2 exceptions to coutraryi equently 

anti ſhall be bares, 2 15 . 

awd eant to contrary. ems to me 

| ſhall 4 82 rent, becauſe it 18 nat reſerved by the words 4 

the leſſors. And it is utterly againſt reaſon. to take the words 

of one perſonas the words of another, for Sar aaa 

ſuch conſtruction, nor will it refer what is 1 

that which is ſpoken by another, or take them to be of the he. like 


M. 35. H. 6, effect. © And Aker in.35 H. b. the caſe1 is, that Jahn Croke was 
33- b. 1 ſeized of the manor of BY 


in fee, and a deed indented was made 
between the ſaid Croke and the prior of B. as follows, cum Jo» 
hannes Croke tencat de 3 ut de jure eccleſue neſtre pradities 
manerium de B. per homag tatemy ſeulagium et reddir 
tum guatuordecim lhibrarum — . c. operiitis nas priorem 
et conventum ratifcaſe et c dict ohanni Patum ſuun, 
Sc. ſalus ſemper nobis. et 1 2 * neftris naftro antique 47 
minia, ſimul cum reddit. et ſervic. de manerjo, &c. In cujus rei, 
Sc. uni parti ei uſdem indenturæ penes "eel pa ne no ohannem - 


manenti prædicti prior et canpentus fi m 7 — commun appa- 
ſſigerunt, alters vero ports te priarem et r 
remanenti prædictus ti llum 7 — 
ſiaid Crale had iſſue 


d fue a e e 
one Venter, and a ſon, b by 2 — Venter, ang 

as heir of the whale blood to her brother had the manor by deſ- 
cent after the death of the ſaid Crate, and of H. and of ber 
brother, and the ſucceſſor of the prior ayowed don her, 
ſhe. pleaded hors de fon fee, and the opinion of the court thers 
was, that ſhe ſhould not be eſtopped by the indenture, hut 
that ſhe might well have ke hn Bn N — ne Was, 
becauſe the deed was no eſtoppel, for that * all th 


9. Co. 10. b. the deed are the words of the prior and convent, and ot the 


words of the ſaid Fohn Crate; the other reaſon was, for — 


if it was an eſtop g yet. the dau aner z. e der 
| Ho $& the oungeſt ſon. therefore if one xeaſon there was, be- 
1 e all the words were the words of the prior and convent, 


2 were ſo accounted in law notwithſtanding it was by deed 
indented, from thence we may ſee that the words of one perſon 
in an indenture ſhall not be taken as the words of another, nor 

ſhall the other be eſtopped thereby, notwithſtanding he is party 
to the ſame indenture. And fo @ fortiore in our caſe the law 
ſhall not ſay that they are the e * we nor 1 
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rorwiſe have a reaſonable eonſtruction and effect. And as 
o what has been (aid; that the leffors are parties to the words, 
4 agreed to them, it being by indenture, Sir, true it is that 


«2 rent. 80 that the effect of the agreement is 10 have it, 
ut bow they ſhall have it, viz. as a rent or not, is not part 
if their agreement. Wherefore it ſeems to me that fince the 


vid before. And alſs(as it has been faid) it may not be a 
ent, becauſe it is not iſſuing out of any land. And as to 
what is ſaid, that by the intent and agreement of the parties 
he law ſhall adjudge it to be iſſuing out of the land, Sir, it 


rior of Bingham in 22. Ed. 4. for there the caſe is that a fine 
levied between the prior of Martin complainant, and the 
ior of Bingham deforceant, di quingue -marcis et quingue ſo- 
dis redditus cum pertinentits in S. et X. unde placitum conven- 
onis ſumm. fuit inter eos, and the! fine was, bac ęſt finglis con- 
dia, c. inter priorem de Martin querentem, et Ar de 
Bingham deore. de 'quinque Marcis, et quinque ſolidis redditus 
un pertinentiis in &i ot K. unde placitum conventions ſuman. fuit 
mer eos; ſcilicet, quod prior de Bingham recognovit et 4 
1 ſe et ſucegſoribus furs, quod ipſf de extero redtant fingulis an- 
is prædicto priori de Martin et ſucceſſoribus ſuts, pro tenementis 
que de codem priore tenet, et que tenementa N. de N. de rodem 
ore de Martin aliguando tenuit in prædictis villis &c, quingque 
eas et quingue ſolidos ad duos anni terminos pro ennibr fer 
tis, ſectis, Se. Et pro bac conceſſione ci idem prior dg Martin 
enceſſit pro ſe et ſucceſſoribus ſuis guodipſi tuarrantixabunt py ediftis 
ori de B. et bus furs predifta tenementa contra omnès gen- 


to have execution of the arrears for 14 years, and there it 
was ſaid that che fcire facias was not maintainable, for the fine 
roves the rent granted to the predeceſſor of the plaintiff to 
e a rent ſervice, or other rent iffuing out of land, and not 


ot this writ which is in nature of a writ of annuity ; but yet 


ae 


iey agreed to have thie ſum, but it was not agreed to have it 


xds are ſpoken by the leſſee it may not be a rent, as I have 


nnot poſſibly be ſo taken without expreſs words. b And » Fits. Scire 
his will be proved by the caſe of the prior of Martin and the Facias 52. 


r. And afterwards the fucceſforof the prio rof Martin brought a 
ire facias againſt the fucceſſor of the ſaid prior of Pa 3 


n annuity, wherefore inaſmuch as he has acknowledged it to vi. * Fr 
executed; he ought to have had an affize or diſtreſs, © . 


the ſeire facias was adjudged maintainable, and that he ſhould 
ave execution, becauſe the fine was levied of a different thing 
from the original: for the original, that is to ſay, the writ-of 
ovenant, was of a rent, which ſhall be intended a rent-ſer- 
ice, and the fine does not ſay, prædictum redditum, but it was 


LY 


Bro. Condition 
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de quingue_marcis et guingue ſolidis, which is of à thi 
| 8 before the _ viz. of an annuity, rin, @ 4 
of Bingham was tenant of the land, who could not grant te der 
ſeigniory to another, wherefore it is but an annuity, and m . 
rent. And then, I ſay, it this is there holden an annuity, ay <a 
not a rent iſſuing out of land, by the ſame reaſon in our c ... 
it is a ſum. in groſs, and not a rent iſſuing out of the land, by de 
ſame reaſon in our caſe it is a ſum in groſs, and not a rent i. 2 
ſaing out of the land; for in the fine it was granted to be pa EY 
for the land, and ſo in our caſe it is granted to be paid for th pe 
land, which land is nothing more than a conſideration in the 15 
one caſe and in the other, and is not charged with the p. 
ment, and every word in the fine is as ſtrongly the word u 
both the parties, as the words in an indenture are, at ubi aa 
ft ratio, ibi idem jus. And therefore it is not a rent in ou mer 
caſe, but a ſum in groſs, and then the grant that the leaſe ſha 
be void for the nonpayment of the rent and farm is void, be. 
cauſe there is no ſuch rent or farm. As, if à man make; he 
| leaſe of land, upon condition that if the leſſee. does waſt in the Bil if 
houſes upon the land leaſed, that then the leaſe ſhall be vo, the 
where in fact there is no houſe at all on the land leaſed, thi 
is a void condition, becauſe it is referred to a thing which i 
nat in being. And if it was a rent and no farm, then alſo th *. 
term 1 9 be void, for it is in the copulative, vix. if ent 
rent aad farm be behind, but it is neither the one nor the pol 
other, for which reaſon it ſeems. to me that the clauſe is nail me 
ſufficient to make the leaſe void. Further, it ſeems that im. bor 
mamuch as it but the grant of the other party, the leaſe ſhall un leg 
„ 4 f. be void becauſe it was executed. But an obligation, recoy- 
Per Wich et Pen niance, or warranty, or ſuch things as are executory may be wh 
re--Fitz.Condi- defeated by a defeazance, but not things executed. And ben 
e erage it is to be conſidered that the grant of defeazance came aſte ſh: 
fne.Perk.$ 217. the leaſe, for if the leſſee firſt deliver his part to the leſſor, then 
Co. Litt. 236. b. is the defeazance void, for at that inſtant, he was not leller, 
2 8 and therefore we ought to take it according to order, and s 
48 Moor 573, it may ſtand together, and that is, that the leſſors firſt deli 
pl. 787. 811. pl. vered their part of the indenture, whereby. the leaſe was ex- 
2 r. ecuted, and that afterwards: the leſſee delivered his part of the 
D. vl, feaſance ; denture, and fo there is 3 meſne time, and the was firſt 
executed, and the defeazance came after, which may not de- 


das A. pl. 12, feat things executed, b And therefore in 43. Aſs. a 1 


. 
Deteaſance 11. | 
Rekales 39. Perk. $ 718. Co. Litt. 236. d. 2. Rol. Abr. 390. C. pl. 2. 


right- made by the diſſeizee to the tenant of the land may not 
be defeated by a defeazance afterwards, becauſe the right was 
extinct before, and the releafe executed. And fo was the leaſe 
here, which may not be defeated by the defeazance after. Fur- 
ther; admitting the defeazance good, it ſeems that although 
the words are, that the leafe Mall be utterly extinct, word, and 
of mo effect, yet the law will make an « ion hereof in what 
manner it ſhall be void. © As the ſtatute of JYe/imin/ter 2. *Seeantes;.(*) 
cap- I. which ſays, that if a fine be levied, iffo Tae nullus, and the books 
the law makes an expoſition thereof, viz. that it ſhall be Gam end. 
void as to binding the right, but yet that it is a diſcontinuance. ,pac.abr. 67. 
And fo ny POSE, H. 6. 3 * 0. 20 N 
lawries void upon indictments or appeals, if a capras is nat 2 * 
awarded againſt the party in the county wherein Wi indict- 26. Bow: . 
ment or appeal he is expreſſed to be dwelling, is expounded by 199. 
the common law, viz. that it ſhall be void by writ of error. 
lene * which grant that A orig be IN 5 — 
expou to be void by entry, not otherwiſe. © Andes, p. x. 
if a man makes à leaſe fie” Hagen BE his wife's land, and dies, R. 402. = 
the leaſe is not void before entry made by the wife; for pof- 1. Bac. Abr 3. 3. 
ſeſhon ought to be voided by poſſeſſion, and ſuch poſſeſſter | 
ought to be gained by entry. f But if my father dies, ind his 5 v. Peg d. 
land deſcends to me, à leaſe for years made by me before my L. P. 9. Ed. 4. 
entry is good, "becauſe T had poſſeſſion in law, and none had 29. a. b. er 
effion in deed.” But if a ſtranger abates, a leaſe made by Danby. | 
me after is void, for the ſtranger had the poſſeſſion in deed be- 
fore my entry. So here the poſſeſſion in deed is in the fi 
leſſee until entry be made; and then the ſecond leaſe is voi 
for he has not pleaded an entry in deed made by the Teffors, 
which ſhall not be intended without it be ſhewn. And there- 
bat wren de whole, matter it ſeems ds me that che plainrif 
recover. r 10773 ITE NEAR een mige 101 . 
And afterwards in Eaffer Term 7. Ed. 6. Ramſey argued 
again. And becauſe his en of much to ry lame ef- 2 8 
ect with his former arguments, I have here omitted the fe- 
port of it. And Morgan Serjeant then anſwered him, And Ze for the 
be argued that it was a rent. For, he faid, it is not 'ofiy” to defendant. 
be conſidered; ham ſpeaks the words of teſervatien of therent, 
but the chief matter to be conſidered ĩs the aſſent of the parties, 
vix. the leſſor and the leſſee, And therefore in the common 
words of reſervation, viz. tenendo by ſuch à rent, or ſolvends, 
or reddende ſuch a rent, although words are taken to be 
ſpoken by the leflors; yet they are not ſufficient +to make a rent, { +138] 
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without having the aſſent ofohe leſſee thereunto. For the 


leſſor ſhall not have an action debt + 


"Pp = 1 2 8 * yu _ — 
CO 2 DDU——aÜ,] - 2 ͤ%%,1 “ — q —_— . 
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fterv 

patty EXcCopt x it de ache A contract in law, and agony 
nat he. without an between two or more, . wherel = 
: ſes of ot parties is the perfection of the contradl, 1 .; 1 
Bet ſaith, that although the ary 2 out Ae 

mon M of the one only, yet they are the words of both in gseh 
and operation: of law. And by the ſame. * 25 that the (a 
words, diz. reddende, e. and the like, ſhall be takeny 
dome out. of the mg the leſſor, and thall be in gel 
> rage the monk of he ell a of che leſſor alſo, lo in dur caſed 
; LU ſhall be taken to come out of che mouth of ge 
leſſee ſhall, in effect, be the words of che Jelſors and the lea 
por 77 * 35 the ſubſtance of dhe matter is, that the ge 
e ſo much money annually. for the land, i Toad 
. ol 7 ay that the. wards, are. properly ſpoken, for the purpas, til; . 
| and. that they will make it a rent. And if it was not a rent, by 4. 
A ſum in 4 ai yet che words which call i tar ent may and ſhallhe che 
taken for a ſum in L inaſmuch as it js to continue, and ven 


. e ball be e eee 


determine the 'leaſe, 
. 1 by +4 other effect, for the Jeſiors might ox 
— of eoyenant. upon thjs,covenant and grant, kr WI. 
3 b does. pot lie but Where the thing. ſor wn theo Wi | 

n  yenant.is made, is gg be done at a time to me by the peil 
N .d = Ss OWE: e Fn a 40.4 +: 
thing which is not e by. . an yn 
ts is go he e in — . And if the the or 

ut 


ingt enure to a. neo 
terly.void Ip gr one Pont or 9c, au Wh 
ethem;void wauld be too difficult a matter to he pravel Mes 
| —— _ "x refore the ſeaſe was, 4 1 lved Ry Oe Nr 
s 310 | ur . ; 
143 _ 8 I of 5 ber ena er x 
Fort ee 2 rent was in arrear, t. they might enou 0 
* eaſe," foralnuch, as the, firſt leaſe een 
N Fr Fi ** C che f rit 1] Date tanant x Neioi 
e ch Kale the leaſe is good, and therefore the Mond 
pres * 1 a nd further he ſaid; that there,vs Wh. 
1 not he cuxred, and that is, 
"The en hach . al edged the treſpaſs 2 Southwark in m eo 
vis. in Barti Ariet, and in Hering dmun-Iant, 28d Be, 
che defendant fait th that the place where (fc. was one, garden, at 
nd thirteen meſſuagas . and as 15 that juſtibes, Wh... 
212 dar a eb for which reaſon it ſeemed Nat 
that the defendant's har was pad — that account, 
be that he rejoinder was good, as it is fad before Ec. AF 
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verwards for tig Faſt in te pfeaching it was held" bad; and 
Hp the Ee replexd&d. And thepleading was altered 
ſeveral poi is in the new roll thereof made, wiich** _u - m_ 8 
to be ſeen in Meß. K. an Not. 158.) viz. in theſe points, 1 
eres the trelpaſs in the” firſt plealing was aff — the third which has been 
yy of Ju in the ff year of the reign err King Eward'6. and e eee 
e Jedi the —— out of hu on mb rg r17th'dav PEG ID. 
Mvember in the Keen r of the reign of King, Bdward6., 5.30 ply. Bro. 
the treſpaſs was 7 d the ſkid! rg day of Fuly, and the Repleader 39. 
etalning the'plaintiff aut of 12 was alledged until the /⸗ 1 8 te 77¹ 
nl ay of Fo unt in the ſeventh year of the ah Ae ph b 
Iſo the defe pleaded the 00 in ber bn bech the places * Dal. 18. pl. 2, 
gned, and juſtified in both places; and whereas We firſt Poor wh pl. 
Fading the defertidant in the rejoinder had ſhewn thit the cauſe'* "2%; © ——8 
hy; the leaſe became void was for the rent in atrear at one day, 2 Buld. 33. Cro 
r. at the feaſt of St. Michael the Archangel in the 35th year'E- 318. pl. 4. 
fthe reign of King Henry g. and by the ſpace of ſix weeks 1 
dence next following, how fn the nem pleaditi he ſhewed that Mod. 4. 102. 
de rent was behind at two days, that is to ſay, 18/: 115. 84, wag all which and 
ast at the feat of the Amiinciation' of our Latly ans 36 27,5 uthori 
. and ne ce of two months next following the ſame 5, U on Vin. 
aſt, and other 1 2 111. 84, was iti atrear at the ſald feaſt of Abr. tit. Re- 
. Michael in the ſaid 37th year of King Henry g. and by the 1 
ce of fir. weeks next following the fame feaſt _—” 
ich means the leaſe became void: and whereas in the fl 
ecord the matter of the rent being in arrear was alledged 3 
: (for that) viz. Hr that the rent was in arrear, t 
de became void, now'in the new record it was pleaded that 
he refit was in artear, and fo it was alledged in fact to be in 
reir ut ſupra. And the new record varies from the old one 
few or none other material points except theſe. RS 
And aſterwards in Trinity Term 1. Maty. Robert Brook plaintiff. 
erjearit Recorder of Londen recited the cafe, as it was in the 

record, and as it is ſhewn above, and faid, it ſeems to me 
at the plaintiff hall recover; Four queſtions ariſe upon the 
oinder; firſt, whether there is a condition here or not: ſe- 
ah whether thete'is a rent or not; thirdly, if there is nei- 
her a condition nor rent, whether the covenant will make the 
aſe void without etitfy of not; fourth 1 whether or no the 

joinder be” double. 10 as to the firſt point _—_— is not 
y condition hete; b fot” no condition can be mad him 
wal eg with the eſtate, and by his words, And — if there » Palm, 49 12 L 

vukd-be-a condition, it would-be made by him that takes the 503. 42 7 
ate; -ahd by. his words, which is-contraty: to the nature o +: (4)e 
2 con⸗· 


Err 
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a condition. And beſides. the words here are not conditio 
nor E. to words conditional, for conditional words xx 
reſtrictive, as ita quod, or if the leſſee do ſuch an act, or þi an 
tingat, or proviſo ſemper, theſe are conditional words, \and ref. 
train or compel the perſon to do or not to do ſuch. a thing, 
pain of forfeiture of the eſtate or thing given. And yet jn, 
| viſe ſemper does not always make a condition, as in Dackrgj 
T. az. H. 8. caſe in 27. H. 8, where a leaſe was made by the prior of & 
14, is. Bro. John's to Dockray by indenture, in which it was containel 
[ 19 1] proviſo that if the prior or any of his brethren + will inhabs 
39 thereupon, that then the ſaid Dockray and bis. aſſigns bout 
1 themſelves by the ſame indenture upon one year's warning u 
remove and give place to the faid prior, there the caſe is ng 
adjudged, but as I take it, it is not a condition, for the work 
after the proviſe are not proper to make a condition, for the 
don't force the party to do or not to do any thing, but the leſſs 
without compulſatory words of the leſſor covenants and gra 
that he will remove. So in our caſe, neither in the premilk 
of the clauſe, nor in the words following are there any work 
conditional, or equivalent to ſuch, but ſimply a grant or o 
venant made by the leſſee, which does not contain any cov 
dition of the leſſors; for which reaſon it ſeems to me that th 
words are not conditional, nor ſufficient to determine the lei 
Further, admitting the words to be conditional, yet they at 
referred to a determination of the leaſe for rent in arrear, when 
there is no ſuch rent. For in the ſame manner as a conditia 
ought to be made by the words of the leſſor, ſo ought rent tot 
erved by words of the leſſor, or be granted our of the land! 
the other party; and here there is no rent reſeryed by the |: 
ſor, for the words of reſervation are, reddendo, folvendo, or ti 
like but here there is not any ſuch word, or words of the likeſen 
but only a covenant and grant to pay ſuch a ſum, and he dc 
not charge the land with it, for which reaſon there cannotbe 
rent reſerved, nor a rent granted, becauſe it js not granted d 
of the land, and no rent may be but what is granted out 
* Bro. Affe land. And therefore the caſe in 10, Af; pl. 4. may be w 
rr 18 agreed, which is, that in an aſſize of renta ſpecialty was ſhe! 
| 11. Fitz. Af. forth, which proved that the rent was not granted to be tak. 
2 157. Bro, of the tenements, but certain tenements were bound to diftra_y.. ”. 
436.26.AT. pl. and out of theſe tenements was the rent iſſuing, as it was they 
© Rent , adjudged ; and I will readily agree that it is a rent, becauſet 
3-AT.pl 3. Fita Pry 
b . AER f Pw ene N. f. u. 4.19 bh % N 
1 . pl. 3. Fer HA. 8. . F. 9. H. 
. fi. Fab 4 Per Mar M : 8 
24. 2. Ca. Litt. 147. a. Litt. $. 227. 


9 a. Per Cond, Fitz. Grant 6. 
r. 2 Rol. Abr. 424. pl. 5. 7. 
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ty may diſtrain in land for it, and ſo the land is charged. 
ut here no land is charged with it, and therefore it cannot be 


rent, and then the covenant and grant that if the rent be in 
rear the leaſe ſhall be extinct, is utterly void, for it is refer- 


Alto a thing where there is none ſuch, and it is as if the leſſee 
granted that if his homage ſhould be in arrear to the leſſor 
4 v the ſpace of a month, the leaſe ſhould be void, which clauſe 


ad been of no effect, becauſe the leſſee ſhall not do homage 
\ the leſſor, and therefore ths clauſe had been void; and fo 
all it be in our caſe. But admitting it to be a rent and a 


out «dition, yet the leaſe continues until entry is made. For 
ub en a man has an eſtate, or is in poſſeſſion, he ſhall be ſaid 
dug , to have the eſtate, or to be in poſſeſſion until another 
ron taken the eſtate or poſſeſſion from him. And ſuch eſtate 
* poſſeſſion ought to be taken away by entry. As if a man 


akes a feoffment in fee, and the feoffee at the ſame time 
akes a defeazance, which is afterwards performed, yet the 
offee remains tenant in fee-{imple until entry is made upon 
m; and fo ſhall it be of a particular eſtate in tail, for life, 
for years, for the caſes are all one, and are founded upon the 


* me reaſon. d And therefore in 18. Ed 4. where a formeden E. 18. 266, 
1 s brought againſt tenant pur auter vie, and e writ WT. 131. 
N ½ qe vie died, and the tenant continued in poſſeſſion, and 364. 


in the reverſion prayed to be received, yet there the better 
pinion is, that the writ is not abated until the leſſor hath en- 


yr ed. nor is the intereſt of the tenant pur auter vie determined 
db the death of ceftuy que vie; which proves that until entry 
be Ede © neither the eſtate nor the 13 is taken away. 

And in Yheeler's caſe in 14. H. 8. in ſecond deliverance, 


e Wheeler leſſee for years granted his eſtate to the plain- *vide Co. Lit. 

h upon condition that he we obtain the favour and good $7: b. 

il of the firſt leſſor, and the firſt leſſor afterwards told the de- fl b. 5er Cos. 
lant that he would rather caſt away the tiles of the houſe dition 67. But 

un that the defendant ſhould have the leaſe, there it is held, Note that this 


at upon this diſagreement the intereſt of the plaintiff was not 


be g 2 "ap" . was nat to the 
od, for it appears there that the plaintiff granted it to the him- 
= fendant, and the to the ant was there holden k If, and that 
Ii J becauſe the firſt eſtate was not void before entry. © And in not ſoffici- 
wel in the regiſter there is a writ called a writ of entry ad ter- . the- 


num qui præteriit, which lies in caſe where the termor holds firſt leffor 


uſe il when 
' * pleintiff 

6d came to hi 

5. . ele? might never enter, but the grant was , and not deſeafible, 80 that this 


reſted upon another point. L. b. 
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over his term, and this proves that the and int 


remains in him until an entry is made, for if he had no eg ſe 
in the land but at will or at ſufferance, then the writ would be 
lie againſt him. Which caſes argue ſtrotigly that in our di ©* 
although the covenant and grant had been ſufficient to e ** 
title of re-entry to the leſſors, yet until entry in deed is mal ba 
the term is not avoided or determined, conſequently ty ſu 
ſecond leaſe made during the firſt leaſe is void. Further, ad e. 
the form of the pleading, it ſeems that the rejoinder is dout 7 
for in the rejoinder it is ſhewn that the rent was in arrex 4 h 
two days, v:z. at the feaſt of the Aununciation of our lady, | 
at the feaſt of St. Michael, and it would have been ſufficien b 
to have ſhewn that it was in arrear at one of the days only, k | 
that avoids the leaſe as well as if it was in arrear at two c . 
and then the ſhewing it to be in arrear at two days makes il 
double, for each of the days is iſſuable; for if we ſhould I * 
that it was not in arrear at the feaſt of St. Michael, then he m ©” 
demand judgment, becauſe we don't anſwer to the rent ins 1 
rear at the feaſt of the Annunciation, for that makes the te h 
void, and if we ſhould anſwer to both, then we ſhould ja 
two iſſues, one of which might be found for us, and the othe 11 
againſt us, in which eaſe the court would be greatly inveii .. 
4 and at a loſs what to do; wherefore mee he has offered oil ih. 
M. 19. Ed.4. two f iſſues, one whereof had been ſufficient, the rejoinderi ſoc 
4. pl. 12, Fer this point is double. 6 As in 3. H. 6. where in a writ of wa 
L.. Finch brought hy the lord, a feoffment of the anceſtor of the in _. 
187, 2, Finch. as pleaded in bar, and the lord e averred i f. 
21. 3. H. 6. be upon condition that whereas the wife of the tenant was 
22. pl. 23. Fitz. ſeint, if ſhe was delivered of an iſſue male, that then he ſhe os 
2 PA enfeoff him; and afterwards ſhe was delivered of an iſſue m * 
br. kn Dbobie the wardſhip of whom is now demanded ; and by the opiti a 
F. Ar 15 of the whole court the plea was double, for the feoffment up a 
: condition was colluſion apparent, and was one matter, andi th. 


averment of che colluſion was another matter, and then! 
ſhewing of both (both being effectual and anſwerable) un in 
'+ 140] the-plea double. 80 in 40. H. 6. in avowry, the avon} fue 
5 7 io. H.b. alledged one ſeizin of the ſervices in his grandfather, and « 
71. Bro Doehle ther ſeizin in himſelf, and that is there clearly held to be doug 
Plea 14. Vin. becauſe each of them is traverſable, and one only would | the 
r.it. Double been ſufficient. Þ 80 in 22. H. b. 3 man alledged two cou \ 
N. 2. . nual claims to avoid a deſcent viz. that his predeceſſor and hin an. 
32: 15 22 Fitz. ſe 
im. fro. ble plea 51, P. 15. Ed. 4. 32. a. Per Lit lata. Bro, Ibid. 54. M. 9. H. 
Sn 2 Aa. A. de Dbuble pen 4 K. 25 5. 110. N 


* 
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ſelf-made continual claim, and that is there held to be double, 

becauſe. his own continual qlaim would have been' ſufficient 

to avoid the deſcent, if the dying ſeized was in his own time, 

and then the other was unneceſſary, 80 if one will plead 10 *Syprediverſity. 
bar two deſcents in fee, this makes the plea double, cauſa gua a 7 - i 
ſupra. : but to alledge two deſeents in tail does not make the % + Brian, 
plea double, for one anſwer, viz, ne dona pas, makes an end Doc. Pls, 14% 
of the whole; ſo that the deſcents there are not the moſt d. Dn 181. 
ſubſtantial part of tho matter, but the gift, and in ſhewing of 1e 393. 
the gift he muſt ſhew how: it came to the laſt iſſue, e and foraſ- I'M. 33H.6 
much as he is neceſſarily compelled to do that, it is not dou- 33-Bro. 

ble. f And fo in debt againſt an executor, to plead'fully ads pe Sent 
miniſt:red, and ſo nothing in his hands, does not make the plea qefende nt. 
double although they are two things, for the one * * Doc. Pla. 136. 
o the other, and the laſt is but a concluſion from the firſt, and Pan 294. (a 
one anſwer, viz. Aſſets in his hands, makes an end of the whole, 3 Don- 
and foraſmuch as the law compels him to take that concluſion, die Plea 29. Bre 
it ſhall not be double. But here he is not compelled to ſhew 3. P. I. H. vag 
that the rents were behind at both days, but the ſame advan- 2 4% Mr 
tage is given for the rent behind: at one day as for the rent be- Kew. 37. 4. 
hind at days, and then the ſhewing that the rent was be- Per Hingſmil. 
hind at two days makes the plea double, inaſmuch as each of * ot 736: 
them is anſwerable, as it is ſuid before. For which reaſon it pinch 204. 


% 


ſeems to me that ay rags {hall recover. FLY . | 
Catline: Serjeant. It ſeems to me to the contrary. And firſt, Double plea A- 


as I take it in our caſe, there is a good reſervation of a rent. 7 45: 
For although there are not here the uſual words of reſervation, 
0. there are words equivalent in Jaw thereunto. For in our 28. P. poph. 
aw if any perſons are agreed upon a thing, and words are ex- 182. Latch. 252. 
preſſed or written to make the agreement, although they are #73: 
not apt and uſual words, yet if they have ſubſtance in them 
tending to the effect poopeldd, the law will take them to be of 
the ſame effect as uſual words; for the law always regards the 
intention of the parties, and will apply the words to that which - 
in common preſumption; may be taken to be their intent. And 
ſuch laws are very commendable, For if the law ſhould be ſo 
preciſe as always to inſiſt upon a -peculiar form and order of 
words in agreements, and would not regard the intention of 
the parties when is was expreſſed in other words of ſubſtance, 
but would rather apply the intention of the parties to the order 
and form of words, than the words to the intention of the parties 
ſuch law would be more full of form than of ſubſtance. But 
our law, which is the moſt reaſonable law upon earth, regards 
the effect and ſubſtance of words more than the form of them, 
PART: 1: Z and 
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and takes the ſubſtance. of words to imply the, form thereof, 

rather than that the intent of the parties ſhould be void. And 

the law takes words of ſubſtance that are rarely uſed to be equi. 

nSceante59 (4) valent to words of ſubſtance that are uſual. Þ And therefore 

and the- books if tenant for life and his leſlor make a feoffment in fee by d 

therecited.Cro, this is the feoffment of the tenant for life, and the conficmation 
ped are 7s of the leſſor, although there is no word of confirmation in the 
died, and this is wrought by the reaſonable conſtruction of the 
law which inclines the words to the intention of the parties, as 

it may beſt ſtand with reaſon. Wherefore the words having 

ſubſtance in them ſhall be there taken to enure-as a confirma- 

tion of the leſſor. And fo if tenant for years and the leſſor 

make a feoffment in fee, this ſhall be taken for the livery and 

feoffment of the leſſor, and the ſurrender of the leſſee, and yet 

there is no word of a ſurrender, but it ſhall beſo takenin judg- 

Co. Litt. 197- ment of law for the reaſon above given. i So if two tenants 
8 bin common grant a rent-charge of 20s. to a man out of their 
Poph. 204. land, this ſhall enure as ſeveral grants of 20s. viz. as a grant of 
2.And.2.Latch 20s, by each of them, ſo that the grantee ſhall have 408. and 
es. 2 yet the words of the grant were joint and not ſeveral, but be- 
36.2. Finch 63, Cauſe the rent iſſues out of their eſtate which is ſeveral, it ſhall 
enure accordingly cauſa qua ſupra. So that always where there 

are words of ſubſtance, the law appoints how they ſhall enure. 

x M. 9. H. 6.* And ing. H. 6. it is held, that if a commoner makes a deed 
35-pl. 8. Fitz. to the tenant of the land, by which he renounces his common 
* m. et faits to him, this ſhall enure as a releaſe of the common, and ſo 
4 there is a releaſe without words of releaſe, but becauſe the 
words are equivalent in ſubſtance to words of releaſe, there- 

fore the law takes them as a releaſe. And fo in our caſe here, 

there are words of fubſtance of reſervation of a rent ; for the 

land is leaſed by indenture, and at the ſame time and by the 

ſame indenture the leſſee covenants and grants to render and 

pay for the tenements ſuch a ſum, which words have the effect 

and ſubſtance of a reſervation of rent. For what is the effect 

of a reſervation of rent upon a term of years ? as I apprehend 

it is nothing more than an agreement between the leſſor and 

the leſſee that the leſſor ſhall have an annual ſum for the land, 

and that the leſſee ſhall pay it during the term for the land. And 

that is the effect and ſubſtance of a reſervation, and alfo the ino 

tent of the parties, and there is no other effect or ſubſtance 

in the reſervation; and then if that be the ſubſtance of the mat- 

ter, what difference is there when the leſſor faith, & I will have 

20s. yearly for the land, and the leſſee agrees to it, and when 
the leſlee ſays, © I will give you 205. yearly for the land,” and 

the leſſor agrees to it? certainly there is no difference * 

or 


"Bo % hn. MS. iba, Fo 


= i 


SES 


. 0 


RAE 


8 


nce 
at- 
ave 
hen 
and 
all, 
For 


Browning verſus Beltcn, in B. R. 


For in contracts it is not material which of the parties ſpeaks 

the words, if the other agrees to them, for the agreement of 

the minds of the parties is the only thing the +law reſpects in | 
contracts, and ſuch words as expreſs the aſſent of the parties, (+141 ] 
and have ſubſtance in them, are ſufficient, And therefore in, 1. 1. H. 6 
21. H. 6. a man was bound in an obligation, which was en- 51. Fitz Bar. 
dorſed that the abligee vuſt et concedit quod ft infra obligatus ſte- 157- Bro. Con · 
terit arbitrio, ordinationi, et judicis A. et B. that then the obli- yam $8. 
zation ſhould be void, and there exception was taken to the — 2 1. 
condition, becauſe the words are the words of the obligee and 

not of the obligor, but it is there held by the better opinion 

to be a good condition, for there is the ſubſtance of a condition 

and the intent of the parties appears; and yet the words there 

are not the uſual words of conditions, for the words of condi- 

tions are the words of the obligor. From whence it appears 

that words ſpoken by one ſhall enure as if ſpoken by another, X 

and that one fort of expreſſion ſhall enure for another. b Soavge ante 124. 


| grant of an annuity to one pro confilto impendendo is a grant con- (g) and the 


ditional, for if the grantee will not give counſel the annuity books there eit · 
ſhall ceaſe ; and altho' there is not any word condition _ | 
that caſe, yet it is all one as if the grant of the annuity had 

been upon condition that he ſhould give him counſel. & So is, +, pq 

the caſe in 9. Ed. 4. where there was a. debate about tithes *. 2, Fits, 
between a prior and another, and a compoſition was made be- Aſſize 30. Bro, 
tween them that the prior ſhould have the tithes without chal- ek wal 
enge or contradiction of the other, and the prior granted to N 
the other 405. yearly, and there by the better opinion this grant Sed contra Dy, 
ſhall enure conditionally, ſo that if the other GiRurb the prior 33% Pl. 34. 

in taking the tithes, the 40s ſhallceaſe for the reaſon I have ſhewn oak 
before. And as in the caſes recited words of covenant or grant- 

ſhall enure as words of condition, ſo in our caſe words of co- 

venant and grant may enure as a reſervation, and eſpecially as 

they are made at one ſame time, and by deed indented. 4 And P. ar. H. 6. 
in one book it is ſaid if a man makes a leaſe for years by deed, 47-Bro Bar. 30 
and by the ſame deed covenants that the leſſee ſhall not be im- —j 9 2 
peached of waſt, this word (covenant) made at the ſame time 35, 36. es 
amounts to as much as if he had ſaid, habendum for years with- 

t impeachment of waſt. e And it ſeems by the book of * H. IG $ 
17. Ed. 3. that if à guardian by deed indented affigns to a wo- itz 13 
nan that is dowable, and to her ſecond huſband land of greater gs. 
ue than the dower amounts to and if the deed recites the ſame, 
nd in reſpect thereof the huſband and wife by the ſame deed 
rant an annual ſum to the value of the {wth to the guar- 
an with clauſe of diſtreſs, there the wife after the death of the 


2 2 huſband 
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huſband ſhall be bound by it, becauſe the grant to pay the rent 
for the overplus of the land, being made at the fame time that 
the dower is affigned, ſhall be a good reſervation. of rent, for 
otherwiſe the wite ſhould not be bound by it after the death of 
her huſband. So by like reafon in our cafe the covenant and 
to pay the ſum. yearly, being made at the time of the leaſe, 
all be a refervation of rent. But in the ſaid, cafe of 17. Za. 
33 alledged, the deed was that the guardian ed the 
id land to the ſaid huſband and wife as the reaſonable dower of 
the wife, and did not make mention that the land was of greater 
value than the dower, and for this. reaſon it is there adjudged 
that the faid grant ſhall not bind the wife, becauſe the grantis 
a collateral thing not granted upon any conſideration, for the 
deed expreſſed that * was aſſigned as the reaſonable dower 
and therefore the grant is there collateral; and fo ſhould it be 
in our caſe if the ſum was to be paid to a ſtranger, or if it was 
to be my for another thing than for the land. Wherefore 
| there ſeems to me to be a good diverſity between words enur- 
ing upon acts between the parties concerning the principal 
matter, and concerning a matter collateral. And fo (as I fad) 
the clauſe of the covenant and grant of the leſſee to pay the 
ſum for the land contains in itſelf the ſubſtance of a reſervation, 
and being by indenture between the ſame parties, and at the 
fame time with the leaſe itſelf, it ſhall be adjudged in law a 
good reſervation of rent, and to iſſue out of the land, and 
then it ſhall be a good condition. But admitting it is not 2 
rent but a ſum in groſs, yet the condition ſhall b | for 
thefe words, viz. F it ſhall happen the. faid annual rent aui 
farm of 771. Zt. Ad. be in arrear, &c. ſhall be taken in judg- 
ment of law to be of the ſame effect as if it had been ſaid, ib. 
faid annual fum of 371. 35. 44. be in arrear, for the certainty ol 
the ſum is expreſſed, and then to call a ſum certainly reciteda 
rent, when it is no rent but a ſum in groſs, ſhall not make the 
matter bad in itſelf, but this word (rent) ſhall be taken accord- 
ing as it was intended, and that is' a ſum, for if the word 
r -_ farm) had —_ omitted, and the reſt of the ſentence 
» Viz. if it all happen the ſaid 371. 3s. 4d. be in arreat 
that then, Cc. 5 clauſe would . La ates and perfect. 
And then when the certainty itſelf is plan". and it is called 
a rent where it is none in fact, the law will adjudge the wor 
ow void, rather than the certainty expreſſed. ſhould 
void, or it will conſtrue the word (rent) to be intended for 
(the faid fum), and fo will have regard to the intent of the par” 
x tien 
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zes, and adjudpe according to it. And therefore in 4. Ed. M. 9. Ed. 4. 
7.3. — to the obligee in 20l. and the obligation NN Tt. 
was thus nodrrint — preſentes me F. S. teneri et obli- gation 7. Bio, 
guri M. B. in 201. foly eidem J. c. yet the obligation Obligation 47. 
was there taken to be good, and the court d that the plain- 4. PE 4. 
tiff ſhould declare on 4 fel em to himſelf; for the intent of Var f, ro. 


the parties appears, and che certainty of the bond before ſhall 1bid. 58. Condi- 
not be taken away by the folendum after. © So if one has 4 1% fg 
remainder of land in him, and he grants it to another by the 8%. 108. 
name of a reverſion, this Thall be à good grant, for there the . Rol. R. 58. 
cettainty of the land appears, and chen notwithſtanding the 1. Sid. 295. 
m;ſnomer of the thing, the law the intent of the parties, . . 8. 
and adjudges according to it. b So f Lam bound to pay you 205. at LA Raym. 1043 
the feaſt of St. Michuel which ſhall be in the year of our Lord 1. Fisch 36. 
1755, and at the fame feaſt of dt Michael next following other +. Noe $3: 
205. there the law will adjudge the ſame feaſt to be. intended the f t. 142 
lite feaſt, for it cannot be the ſame feaſt if it comes afterwards, Obligzdon N. 
but it ſhall be taken for the te feaſt. Wherefore the lat will take pl. a, 3. 
. one word for another to ſupply the intent of the parties. And ſo Sec ante 134. 
ip incur cafe Where the words are, if it Pall happen that the faid mer: TY 
ad) annual rent and 22 o 371. 35. 44. be m-arvear, it be ted Poſt 1257 
the BN wkenfor the faid ſum 6f $7135. d. if it is nat à rent in fact. (h) 27 (). 
Aud ſo Lirtleton fays, 25 it Is before cited; which cafe and b See like | 
the BY eur caſe ure all one in effect. Anil it cannot be taken in any Quer.$ Lay f 
IW 2 other manner, for che 'certainty of he ſum is expreſſed, and ; Lirtle. 5 345. 
and WY then if it be not a rent in deed, either the clauſe muſt of ne- Ante 235 (a,, 
ot 2 BY ceſſty be void, or the one word ſhall enure for the other; and 
for Bi © make it void would be wnreafonable where there is ſuch a 
. . ef the ſum. Faded the words are 
generally, and don't particularty fpecify the matter, the 
if the lw will enure otherwiſe. Lein tec before put where one 
has a remainder of land in him, and he grants to another the re- 
ted: I verßons of all his lands, there the remainter fall not paſs, be- 
e the BY cauſe the grant is in general terms, and therefore it cannot be 
cori: ¶ taken that ĩt was his intent to grant the: remainder of the land, 
vort and allo there the grant may take effect otherwiſe, viz. as to 
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tence BY the remainder only; and e it all not make the remain- 
me der to pals. in our cafe if it had been containeſl in the 


: deetl thus, via. 1f it ſhall happen that ul or any of the rents 
called which the leſſer oughi to pay to the leſſor he in Fa: at the day 

worl Wh if poyment, ithat'then-the leaſe ſhall br void, there (admitting jt 

houll W's not a rent in fast) I would agree that the Clauſe might hot 

ed For W enure to make the leaſe void for the ſum in groſs, for there is 

e par” dot any ſpecialty or certainty, but all or any of the rents. But 
tien Were the words are, if it ſhall happen that the ſaid annual rent 
and 
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and farm J. 36. 4d. be in arrear, c. ſo that it expreſſes 

the ferro Te — 5 and therefore of neceſſity it ought to 

enure as if it had been ſaid, if it ſhall happen that the ſaid ſun 

of 371. 3s. 44. be in arrear, and in no other manner can it enure, 

| Wherefore there ſeems to me to be a good diverſity between 

general words which comprehend no ſort of certainty, and 

words that recite the ſpecialty and certainty of the matter, And 

ſo in our caſe the clauſe being ſpecial and containing certainty 

is good, and makes the leaſe void notwithſtanding the ſaid ex- 

» Vide 1. Leou. ception. b Further, it ſeems to me to be a condition here, not- 
246. 8. P. cited withſtanding it is not made by the words of the leſſors. Fot 

5 


— er Kad * (as I have ſaid before) the words ſhall be conſtrued according to 
tion. the intention of the parties, here it is directed to a ſpecial pur- 


poſe. And ſuch words as intimate and imply the intent of the 

9 parties to be conditional are ſufficient to make a condition as 
5 — 23. well as the uſual words. And therefore if a man makes a 
2 Finch 60. feoffment ad ſolvendum 205, at ſuch a time, this is a condition, 
for the matter ſhews that the intent of the feoffor was to have 

the 20s. for the land. 4 So if a man makes a feoffment in fee 

a Litt, R. 136. to one ad erudien dum his fon in ſuch an art, chis is a condition, 
1. Finch 43. becauſe the words purport ſuch intent, and therefore they are 
2, Finch 60. conditional altho' they are not the uſual words. So a proviſe that 
the leſſee or feoffee do ſuch an act is a condition, and yet it is 

not ſpoken by the leſſor or feoffor any more than by the leſſee 

or feoffee ; but becauſe the word purports the intent of the 

parties to be ſo, it ſhall enure as a condition. So in our caſe 

the covenant and grant by the leſſee that the demiſe ſhall be 
void being made by the leſſee, to which the leſſors agreed, ſhall 
enure by law as a condition, or in what manner ſoever it be 
termed it ſhall enure as a determination of the leaſe, inaſmuch 
as it was made at the ſame time when the leaſe commenced. 
Furhter, it ſeems to me that the leaſe is void without entry. 
For a leaſe for years may be made by parol without other cir- 
cumſtance, wk, by the ſame reaſon it may be diſſolved by para 
f See ante 135, Without entry or. other circumſtance, f But if it had been an 
e) and the eſtate that requires livery and ſeizin, then an entry ſhould be 
— ci- requiſite, becauſe an eſtate of freehold cannot commence by 
: po without i pax r and therefore ſhall _ 
efeated by parol without other circumſtance, via. entry. But 

prog heats» here in = caſe the leaſe made by parol is defeated . faid 
138. (a) agreement 5 ＋ without entry. 4 But yet without entry 
ee Aut the Jefſors ſhall not haye an action of treſpaſs; hawever his 
i. Ante 145 (f; does not prove but that they may make a leaſe before is 
| | 2 e 


Ante 136 (a). 
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For if land deſcends to the heir, before his entry he may make j pft. H . 
a leaſe; and yet he ſhall not have i an action of treſpaſs before 22 b. p-r E. 
entry. And if a man makes a leaſe to another to commence r. . pr 
at the feaſt of St. Michael, before the faid feaſt the leſſee may 3*%3* 7: 

t k the leaſe over, and yet he ſhall not have an action of « 11.42. Ed. 4. 
treſpaſs before entry. Therefore a man may grant or leaſe 37- pl. 20. Bro. 
land in ſuch caſes where he may not have an action of treſpaſs IN 
before his entry. So ſhall it be in our caſe, that is to ſay, the b. 5. Co. 124. b. 
ſecond leaſe made before entry ſhall be good, altho' the leſſors oro. E. 15. pl. 4. 
ſhould not have an action of treſpaſs. And as to the form of T 2 
the rejoinder, Sir, it is not double. For the record is, if it ſhall 309,310. 4 
happen the ſaid annual rent and farm of 371. 35. 4d. or. any part Abr. 436. Poſt, 
thereof be in arrear and unpaid in part or in all according to the 17 (t). 1. 6 
times aforeſaid, that is to ſay, if the mniety of the one annual rent 3 Bro. Sur- 
be in arrear and unpaid by the ſpace of two months next following render 21. 
the feaſt of Mary the Virgin, and the other moiety of the ſaid rent Kelw. A. 2. | 
be in arrear and unpaid by the ſpace of fix weeks next en a _ 2 | 
the feaf of St, Michael, that then, &c. So that if the clauſe Abr. 423. Vin | 
be well conſidered ir will appear that the leafe ſhall not be void Abr. tit. Entry 
for the rent behind at one day, as Mr, Recorder recited the caſe G 4. Pl. 7. 
to be, but if the rent be behind at both the days it ſhall be void, 
or elſe not. And therefore it is incumbent upon us to ſhew 
that the rent was behind at both the days in order to avoid the 
leaſe. As if one grants to me that if I pay him 20s. at Michael- 
mas, and 20s, at Chriſtmas, then an obligation made by me to 
him ſhall be void, there if I would avoid the obligation I ought 
to ſhew that I have paid 20s, at each of the days, and it ſhall 
not be double. No more ſhall it in the prineipal cafe, And [ +143] 
ſo the caſe is not as Mr. Recorder recited it to be, nor is it 
like any of the caſes put by him. Wherefore the plea is ſingle 
enough. But it ſeems to me that there is a fault in the plain- 
tifPs declaration, For the treſpaſs is aſſigned to be done the 
third day of Fuly anno 1. Edu, 6. and the detaining the plain- 
tiff out of poſſeſſion is aſſigned until the ſecond day of June, 

Anno 7. Edw. 6. and it appears by the plaintiff's own ſhew- 
ing in his replication that his leaſe was ended at Michaelmas 
Anno 5. Eqdvw. 6. For he has ſhewn that the leaſe was made for 
20 years to be accounted from the feaſt of St. Michael Anno 
23. H. 8. then next following; which leaſe ended Anno 5. 

dio. 6. and then to alledge the continuance of the treſpaſs 
until the —— day of June Anno 7. Edi. 6. cannot be good, 
for his eſtate by his own ſhewing was ended before. Where- 
fore it ſeems to me that the rejoinder is good, and the decla- 
ration bad. | 
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Michaelmas Term. 2 & g. Philip and Mary, in B. R. 
1... Afterwards in Michaelmas term 1 a. Philip and Mary 
Mich. . Fr * 29 N | 
Tab, TY > Ramey argued again, and Cutline ſerjeant anſwered him. And 
. in iNeryterm next follo ing Ramſey argued again, and Cathne 
then anſwered him a 8 — becauſe their arguments were 
much to the ſame 2 with their former arguments before xe. 
ported, for this reaſon as well as to avoid tiring the reader's pa- 
brany C. J. tience with the length of the arguments, I have omitted the 
| report of them here. And after this Jaſt argument, 4Bromly 
_ chief juſtice in the ſame Millary term ſaid. that there were two 
faults in the rejoinder, which -wete not moved by the counſal, 
and which he ſaid were incurable, and ſo; faid the other juſtices, 
The firſt was, in that the ſubſtance of the rejoinder is to ſhew 
the firſt Jeaſe to be void and determined; and the matter to 
prove it is in the clauſe by which it is coyenanted and grantei 
that i the rent Was behind, ut ſupra, I ws ſhould be yoidz 
5 which clauſe is not recited in fact to be à govenant or grant 
N ' but it is ſhewn only by way of recital. For it is :ſhewa in 
2. Rol. R. tro. this manner, viz. in the Ts indenture made to the-plainiff it 
Cro. © 188. is contained, that if it ſhall happen the ſaid rent be in arrean, 
= 2 KF, &c. the ſaid Browning covenanted and granted that the ſaid de- 
Lutwy. 1342. miſe ſhould be extindt, Se. which faying that it is contained in 
Heath's Max. the ſaid indenture is KG {dah i by way of :recital, For it is 
1125 not a preciſe allegation or affirmation that the -fajd Brotuni 
did covenant and grant that if che rent was in arxear the 
ſhould be void, but it is an aſfirmation that the — 
ſo, and the party himſelf ought to ſay that it is ſo, and not 
that the indenture ſays ſo, or that it is contained in the inden- 
ture that it is ſo, for ſuch allegation is but a report of the ſay- 
ing of another, viz. that the indenture ſays ſo. And it mi 
juſtly be ſaid to him, ( You ſay that the indenture ſays ſo, 
but what ſay you? for to ſay, it is contained in the indenture 
that it is covenanted and granted, and to ſay, that it is cove- 
nanted and granted by the indenture, are two things, For the 
ſaying that it is contained in the indenture is not an affirmation 
of the thing which is mentioned to be contained in the in- 
» M. 21. Ed. 4. denture. d As in 21. Ed. 4. where the abbot of Waltham was 
49- Bro. Plea” appointed collector of a tithe granted to the king, and in dif 
8 re thereof he pleaded in the exchequex, that inter records 
28. ante 126(a).. , 4 . p 
| de termino paſche anno 15. Ed. 4. inter alia continetur, that 
King Richard 2. granted to the predeceſſor of the abbot, -that 
neither he nor any of his ſucceſfors ſhould he collectors of any 
tithe afterwards: to be granted, and there it is adjudged that 
this plea pleaded by inter alia continetur was not ſuthcient to 
diſcharge him for the reaſon before ſhewn, So in- the caſe 


here 
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here, But in our caſe if the indenture hat -eavinretſel &- Heath bla. 
verbo in verbum, then it would have been ſufficient to have 163. 
ww pra, for by the inrollment it would have appeared to 
ices judicial y, and then the faying that it is combained in 
ö — them in mind of a which ap- 
pears to them of rec But as it is alledged here it is no 
good plea. The ſecond fault was in this, viz. where the 
clauſe is, that if the one "moiety of the rent he in arreur and un- 
paid after tius months next following the feaſt of St. Mary, and 
1 ether moiety be in urrrur and unpaid after ſir toe l ext 
fallwing the feaft of St. Michael, &c, that then, Qc. the de- 
ſendant in the rejoinder (in under uo make the leaſe vod) has 
pleaded that one moiety of the rent was in arrear at tie fuaſt of 
bt. Mary, and by the ſpace of two months next following the 
ame, and that the other moiety was in arrear at the feaſt of St. 
Michael, Ent ue oped ay next following; and fo 
he has not di affirmed the rent to be in ar rear for the time 
limited in the ee For the indenture is, if it he lMatrear 
ofter tro 'menths, and he ſays that it as in arrear by Ihe puer 
F nus months, d which-is not a direct affirmation that it was 
in arrear after two months, but by implication only, and fo ar- gl 8 
gumentatively, and not otherwi 6. Fot which reaſon'the; der 26 
joinder is inſufficient, | 2 Wat ni 10 
And now this Michnelmas term aue fecond me rea years Mich. | 

of the reign of King Philip and Queen Mary. won ed & 3. P. & AM. 
for the plaintiff, Richard — it For th 5 
x to theſe two laſt ex only. — id that the 
pleading of the condition by r e e. enough 
ſinee the indenture as recited by the plaintiff in the replica- 
tion, But if che defendant ad pfeaded by continetur in an in- 
denture 'whereof no mention was made before, it would not 
have been ſufficiently pleaded. As in the ſaid caſe of 21. EA. 
4 And as to the other exception he argued, that it is not 
. rent to be in arrear iy the ſpace of two* months, 

therein it muſt be in arrear uſder two montirs: for it cannot 
poſſibly be paĩtl between the laſt part of the twomonths, ant be- 
fore the gommencement of the time afterwards, for the times {+ 144 ] 
xe connected ſo cloſely that there is not time Far 
between 4 them for the pa ent uf the money, and then th 
ing that it was in arrear by the ſpace f, tu months proves 
itſelf preciſely and without implication that it was in atrear 
wo months, ſor there 22 bilny to the eontrary. 1 r. * 
lach pleas as don't fanſwer che words, bot cantata me H. 26. K. 5 


a ä are ſuſſicient in law, I: 4s a. per Read. 


Michaelmas Term. 2 & 3. Philip and Mary, in B. R. 


in debt upon arrearages of account it is a good plea to ſay] 
tiel account, for if there was no ſuch account, it nec 
folloys that he does not owe him the money thereupon. Ang 
he put ſeveral other cafes. on this head. But Portman now 
chief juſtice, and the other juſtices took the ſaid two excep- 
tions to be effectual for the cauſes ſhewn before, and that the 
rejoinder was vicious by reaſon thereof. Wherefore they ſail 
it was in vain for them to argue the other matters in law ariſ. 
ing upon the rejoinder, foraſmuch as the rejoinder ſeemed 
clearly to them to be bad for the ſaid two laſt reaſons. And 
therefore in regard of them only, without reſpect to the other 
matters ariſing upon the rejoinder and before debated, they 
gave judgment as appears by the reſt of the record hereunder 
written. 1 25 | 


FP % 


The reſt cſ\the At which day before the lord the King and lady the queen 
_—_ ſond e- at 


airy? came as well the aforeſaid Fohn Browning x 
the aforeſaid William Beſtan by their attornies aforeſaid. Where. 
upon all and ſingular the premiſſes being . ſeen, and by the 
court of the lord the King and lady the Queen here more 
ſully underſtood, and mature deliberation being thereupon had, 
it ſeems to the court of the lord the King and lady the Queen 
here, that the plea aforeſaid ' in manner and form aforeſaid 
pleaded is inſufficient in law to preclude the aforeſaid John 
Browning. from having his action aforeſaid againſt the faid 
_ William Beſton, by reaſon whereof the ſame John Browning 
Fo, al to recover his damages on account of the treſpaſs afore- 
ſaid: but becauſe it is unknown to the court of the lord the 
King and lady the Queen here what damages the aforeſaid 
Jahn Browning hath. ſuſtained as well by reaſon of the treſpal 
aforefaid as for his coſts and charges by him about his ſuit in 
this behalf laid out, it is commanded to the ſheriff that by 
the oath of good and lawſul men of his bailiwick he ſhould di- 
ligently : inquire what damages the aforeſaid John Browning 
hath ſuſtained as well by reaſon of the treſpaſs aforeſaid, as for 
his coſts and charges by him about his ſuit in this behalf 
laid out: and that inquiſition ſo by him diſtinctly and plainly 
taken under his ſeal, &c. and the ſeals, &c. he ſhould return 
to the lord the King at 2 on Monday the morrow of 
the Purification of 4 bleſſed Mary, together with the King's 
writ thereu to him directed. The ſame day is given to 
the aforeſai 2 Browning there, &c. At which day before 
the lord the King and lady the Queen at We/tminfter came the 
parties aforeſaid by their attornies aforeſaid : and the ſheriff, 


viz. William Saunders eſquire returned a 3 
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taken before him by virtue of the writ aforeſaid at Southwark 
the laſt day of January in the ſecond and third years of the 

ign of & ſaid lord the King and lady the queen now, by 
which it appears that the e ee ee has ſuſtained 
damages by reaſon of the treſpaſs aforeſaid, beſides his coſts and 
charges by him about his ſuit in this behalf laid out, to the 
amount of 604, and for his coſts, and charges 20s. "Therefore 
it is conſidered that the aforeſaid John Browning recover againſt 
the aforeſaid William Beſton his damages aforeſaid by the in- 
quiſition aforeſaid found. And that the ſame William Beſton 
be taken, &c. 


0 


I 11451 A Report e a caſs argued im the Common Bench before rb. 5, 
| tres — — ene opt 
third gears of the reign of King Philip and Queen Mary, apm 
à torit — — brought „ 

eſquire one the maſters of the court of Requeſts plamtiff, apai 
Richard =_ efquixe and — 1 Haben 
And it was debated in ſeueral terms afterwards, as is hereafter 
 ſhtwn. And the Record was as follows. 


RHD Tracy eſquire and William Nicholſon were at. 
A cb. Tre. & tached by writ of the lady the Queen of ſecond deliveranc 
3·P. M.Ret. to anſwer John Thractmerton of a plea, wherefore they took 
436. K the cattle of the ſaid John, and them unjuſtly detained * 
* 2 Gages and Pledges, c. And whereupon the ſame John by 
dent Raſt.Ent. William Underhill his attorney complains that the aforeſaid 
572-3.pl.6. Richard and William the 26th day of March in the 7th yea 
of the reign of lord Edward late King of England, the fixth 
from the conqueſt, at Beckford, in a certain place called Did- 
cote, took the cattle, viz. 400 ſheep of the ſaid John, and 
them unjuſtly detained againſt Gages and Pledges, until &.. 
wherefore he ſays that he is damnified and has damage to the 
value of 40. And thereupon he produces the ſuit, &c. 
And the aforeſaid Richard and William by Richard Lan 
Avowry. their attorney come and defend the force and injury when, &. 
And the ſame Richard in his own proper right well avows, and 
the ſame William as bailiff of the ſame Richard well acknow- 
ledged the taking of the cattle aforeſaid in the aforeſaid place 
where, Cc. and juſtly, &c. becauſe they ſay that the ſame 
place where the taking of the cattle aforeſaid is ſupyoſed to be 
done contains, and af the time aforeſaid when the taking of 
the ſaid cattle is ſuppoſed to be done, did contain in itſelf 100 
acres of land with the appurtenances in Beckford aforeſaid, 
whereof long before the time aforeſaid when, &c. and at the 
ſame time when, Cc. the ſame Richard was ſeized in his de- 
meſn as of fee. And becauſe the cattle aforeſaid at the ſame 
time when, c. were in the aforeſaid place where, Ec. eating 
up the Nr then 8 there, and doing damage there, the 
ſame Richard in his own proper right well avows, and the 
aſoreſaid William as bailiff of the fame Richard well acknow- 
5. the taking of the cattle aforeſaid in the place afore- 
= where, c. and juſtly, Ic. for the damage ſo done there, 
c. 


And 
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And the aforeſaid Joly ſays, thatneither the aforeſaid Richard Bas. 


for the reaſon before alledged. ought: to avow, nor the afore= 
ſaid William for the ſame reaſon, as bailift of the fame Richard, 
to acknowledge as juſt the taking of the cattle aforefaid 
in the aforefaid place where, c. becauſe: he fays, that | 
before the aforeſaid Richard had any thing in the aforeſaid' 100 
xcres of land, one Hewry late abbot of the late monuſtery of 
the bleſſed Virgin Mary of Tewkſbury. in the aforeſaid” county 
of Glouceſter, was ſeized of one meſſuage and of the aforeſaid 
100 acres of land with the appurtenances amongſt other things 
in Beckford agar in his demeſn as of fee, in right of his 
late monaſtery aforeſaid. And being fo ſeized:thereof, the ſame 
late abbot, dy the unanimous aſfent and conſent of the ſame 


late monaſtery and convent, before the aforeſaid time of the 


taking the cattle: aforeſaid, by his deed (fealed with the com- 
mon ſeal of the ſaid late abbot and convent) demiſed the tene- 
ments aforeſaid. with, the appurtenances amongſt other things 
to one John Gearge, Dorothy his wife, and un the daughter 
of the ſame John and. Dorothy, to have to them for term of 
their lives, and of the longeſt liver of them. By virtue of 
which demiſe the ſame Jahn George, Danothy, and: num were 
thereof ſeized in their eſa. as of freehold, the reverſion of 
the ſame belonging to the aforeſaid late abbot and his ſueceſſors; 
and the ſaid Jahn George, Dorothy, and Joan being fo ſeized 
of the tenements aforeſaid with the appurtenances amongſt 
other things, and the ſame: late abbot of the: reverſion thereof 
as of fee and right in form aforefaid;.. the fame late abbot, b 
the name of Henry abbot of the monaſtery of the bleſſed Virgin 
Mary of Tewkſbury, and, the convent: of the fame place, by the 
unanimous aſſent and conſent. of the: ſame late monaſtery and 
the then convent, afterwards and before the aſbreſuid time 
when, &c. viz. the 20t1, day of September in the 17th year of 
the reign of lord Hanny the eighth late King of England, at 
Tewkſbury aforeſaid, by his certain writing indented,” (one part 
whereof ſealed with the common ſeal of the ſuid late and 
convent, the fame. John, Thrucimentum brings. here into court, 
the date whereof is the ſame-dayand year,). delivered, granted, 
and to farm let to one hn Smith-citizen-and clothier'of Lon- 
din, and Margaret his wife, the tenements aforefaid with the 
appurtenances 2 other things by the name of the revor- 
ſion of all and ſingular the meſſunges, lands, tenements, mea- 
dows, and paſtures of the ſaid abbot and conuent in Dideove 


in the county of Glouceſter, with all andiſingular their appur- 


Jubn Gage a by his wife — 2d. wi 


then 


| 
ö 
b 
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held for term of their lives and of the longeſt liver of them) 
to have and to hold the aforefaid meſſuages, lands, tenement, 
meadows, and paſtures, together with the chapel, with their 
appurtenances to the ſame Fohn Smith and Margaret, and their 
aſſigns, from the feaſt of $f. Michael the Archangel next com- 


John George, Dorothy his wife, and Joan their daughter, or 
whenſoever by any other means the reverſion aforeſaid ſhoull 
fall, until the wb of the term of 21 years from thence next 
following, and fully to be compleat. By force whereof the ſame 
John Smith and Margaret were poſſeſſed of ſuch intereſt and 
term aforeſaid of and in the tenements aforeſaid with the ap- 
purtenances,. and the ſaid John Smith and Magaret being ſo 
thereof poſleſſed, the aforeſaid Dorothy and Joan died, the 
aforeſaid John George ſurvived them, and held himſelf in the 
tenements aforeſaid, and was thereof ſole ſeized in his demeſn 
tas of freehold by right of ſurvivorſhip. And afterwards the 
aforeſaid Fohn Sith and Margaret being ſo poſſeſſed of the 
intereſt and term aforeſaid of and in the tenements aforeſaid 
with the appurtenances aforeſaid amongſt other things, the 
ſame John Smith, before the aforeſaid time when, &c. viz. 
the 10th day of October in the 29th year of the reign of the 
aforeſaid lord Henry the eighth late King of England, at Tewi/- 
bury aforeſaid, granted amongſt other things Fis whole eſtate, 
term, and intereſt which he then had to come of and in the 
tenements aforeſaid with the appurtenances to one William 
Cartwright the younger, and to Henry Cartwright. By force 
whereof the ſame William and Henry were of the ſaid intereſt 
and term of and in the tenements aforeſaid with the appurte- 
nances poſſeſſed, and being ſo thereof poſſeſſed, and the faid 
John George being ſeized of the tenements aforeſaid with the 
appurtenances amongſt other things for term of his life, the re- 
verſion in fee- ſimple thereof belonging to the aforeſaid late ab- 
bot and his ſucceſſors, the ſame late abbot and the then con- 
vent of the ſame place, by their unanimous aſſent and conſent 
afterwards and before the aforeſaid time when, c. viz. the 
th day of January in the 31/ year of the reign of the afore- 
faid lord Henry the eighth late King of England, by their writ- 
ing ſealed with their common ſeal, and inrolled of record in the 
court of Chancery of the ſame late King Henry the eighth, gave 
granted, and freely ſurrendered the aforefai — of the 
tenements aforeſaid with the appurtenances — other Ie Gr 
things to the aforeſaid late King Henry the eighth, to have and ſe: ea 
to hold to the ſame late King Henry the eighth his heirs and reha, 
ſucceſſors for ever. By reaſon of which ſaid gift, grant, and 

ſurrender 3 
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urrender, the ſame late King Henry the eighth was of the afore - 
aid reverſion in fee-ſimple of the tenements aforeſaid with the 
ppurtenances amo { other things ſeized as of fee and right. 
And afterwards and before the aforeſaid time when, c. viz. 
he 6th day of June in the 34th of the reign of the afore- 
vid lord Henry the eighth late King of England, the aforeſaid 
vn George at Tewkſbury aforeſaid in the county aforeſaid: 
ied ; after whoſe death,-viz. on the morrow of St. Michael 
e Archangel, then next following, that is, the laſt day of 
zptember in the aboveſaid 2 of the reign of the ſaid 
rd Henry the eighth, the ſame William Cartwright and Henry 
to the tenements aforeſaid with the appurtenances entered, 
nd were thereof poſſeſſed for term of the aforeſaid 21 years to 
e aforeſaid John and Margaret in form aforeſaid granted, 
e reverſion thereof in form aforeſaid belonging to the afore- 
id late King Henry the eighth and his heirs, Kal afterwards 
he ſame late King Henry the eighth, being ſeized in form 
orefaid of the reverſion of the tenements aforeſaid: with the 
purtenances, by his letters patent, the date whereofis at Meſt- 
mnſter the 14th day of October in the 36th year of his reign, 
pve and granted the aforeſaid reverſion of the tenements afore- 
d with the appurtenances to the aforeſaid Richard Tracy, to 
pre to him and his heirs for ever. By reaſon of which ſaid 
tters-patent the ſame Richard was ſeized in his demeſn as of 
of the aforeſaid reverſion of the tenements aforeſaid with 
e appurtenances, and the ſame Richard being ſo ſeized in 
m aforeſaid of the reverſion aforeſaid, and the aforeſaid ' 
iam Cartwright and Henry being poſſeſſed. in form afore- 
d of the tenements aforeſaid with the appurtenances amongſt ' 
her things, the fame William Cartwright and Henry aſter- 
ards and before the aforeſaid time when, &c.vis, the 6th day of 
ay in the 6th year of the reign of lord Edward the ſirth late 
ing of England, at Coughtonin the county of Warwick, granted 


ab- their eſtate, term, and intereſt which they then had to 
125 me of and in the tenements aforeſaid with the appurtenances 
e 


ongſt other things to the aforeſaid John Throckmerton. By 
tue of which grant the ſame John into the tenements afore- 
d with the appurtenances before the aforeſaid time when, 


yrit- c. entered, and was thereof poſſeſſed, and being ſo. thereof 
1 the Wſeſſed, afterwards and before the aforeſaid time when, &Fc. 
gave c his cattle aforeſaid into the aforeſaid place where, &c, to 
= up the graſs then growing there; and the cattle aforeſaid 


lame time when, &c. were in the aforeſaid place called Dia- 


and WW eating up the graſs then growing | arg _ 2 Baby 
c. eckfor 
: aforeſaid, 


and Whard and William, the 


pray Oyer. 
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aforeſaid; took the cattle aforeſaid in the aforeſaie place hex 
c. and the ſame unjuſtly detained againſt Gages and Pledge, 
until, G&c. as the ſame John T brockmerton above complain 
againſt them. And this he is ready to verify, wherefor 
for that the ſame Richard and William have above confeſſed 
the taking-of the cattle aforeſaid in the aforeſaid place where 
ec. he prays. judgment, and his damages by reaſon of the 
taking and unjuſt detention of the ſaid cattle to be adjudged 
to him, Ar. | * 
And heaforeſaid Richard Tracy and malte Niall pr . 
Oyer of the aforeſaid writing indented by the aforeſaid late 
abbot with the unanimous aſſent and conſent of the covent Ri 
of the ſame late monaſtery to the aforeſaid John Smith and 
Margaret his wife of the tenements aforeſaid made. Andi 
is read to them in theſo worde. This indenture made 
« the 20th day of the month of September, in the 17th yea 10 
* of the reign of King Henry the eighth, between Henry by 


te divine pormiſſion abbot of the monaſtery of the bleſſed ity 
« Virgin Mary of: Tewh/bury, and the convent of the ſame rea 
6. place- of the one part, and Jobn Smith citizen and clothicr has 
« of London, and Margaret his wife of the other part, wit me 
6 nefſeth, that the aforeſaid abbot and convent by their un mag 
ec nimous-aſſent and conſent have delivered, granted, and R 


* to farm lot to the ſame John and Margaret the re vetſiot 
* ot all and ſingular the meſſuages, lands, tenements, mer p;. 
© dows, and paſtures of them the ſaid abbot and convent ry 3 
«in Didcote in the county of Glouceſter, with all and 
« fingular their appurtenances, together with the chr. 
«pet there being, all which John George, N bu ad 
wife, and Joan their daughter now hold for terms of thei 
0 hives, and'of the longeſtliverof them (the goods and chattch 
of felons, fugitives, felons of themſelves, and perſons pu il bec⸗ 
*< in-oxigent, condemned, outlawed, waifs and eſtrays, and lM iq 
*< +other eſchcars whatſoever happening to the aforeſaid. abba ff the 
« and convent and their ſucceffors, altogether excepted and ha, 
t reſerved) to have and to hold the aforeſaid meſſuage ther 
<« lands, tenements, meadows, and paſtures, together vf 7 
<< the chapel, with all their appurtenances, (except as befor ,;ir 
<<. excepted).to the aforeſaid John Smith, Margaret his wii, p 
and their affigns, from the feaſt of St. Mi.choel the Ar | 
«changel next to come after the death, ſurrender, or, fo 
«< feiture of the aforeſaid John George, Dorothy. his with 
and Joan their daughter, or whenſoever in any other mas- 
{© ner the reverſion aforciaid ſhall fall, unto the end of tht 
6 term, 
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« term of 21 yeats from | thence next. following, and fully 
« to be compleat. Vielding therefore -yearly to the afore- 
« ſaid abbot and convent and their ſucceſſors or aſſigns ſe- 
« yen pounds ſlerling, and two ſhillings for a pittanee of 
« the convent, to be paid at the uſual terms there by equal 
« portions, fc. In witneſs” whereof the parties aforeſaid 
«to theſe preſents have interchangeably. put their ſeals. 
Given in the chapter- houſe of the monaſtery aforeſaid the 
« day and year above written.“ Which being read and De fendants de- 
« heard, the ſame Richard Tracy and William Nicholſon ſay mur. | 
that the aforeſaid plea of the aforeſaid Jahn Trockmerton upon 
the aforeſaid writing indented to the avowry of the ſaid 
Richard, and cognizance of the aforeſaid Vi. am, in man- 
ner and form aforeſaid above in bar pleaded, is inſufficient 
in law to preclude them the ſaid: Richard and William from 
having their avowry and cognizance aforeſaid againſt the 
aforeſaid John Thrackmerton, and that they have no neceſ- 
ſity, nor are by the law of the land bound to anſwer that plea 
in manner and form aforeſaid pleaded. And this tbey are 
ready to verify, wherefore for want of a ſuſſicient plea in 
bar in this behalf, the ſame Richard and Milliam pay judg- 
ment, and a return of the cattle aforeſaid together with da- 
mages, &c. to he adjudged ta them, G. weft sd 

And the aforeſaid John Trocitmerton, for that he has above | 
alledged ſufficient matter in 1aw to preclude the aforeſaid Joinder in do- 
Richard Tracy and William Nicholſon from having their avaw-mureer. 
ry and cognizance aforeſaid againſt him, which he is ready 
to verify, which ſaid matter the aforefaid Richard and Mil- 
liam do not deny, nor thereunto in any wiſe anſwer, but the 
ſaid averment wholly refuſe to admit, as before prays judg- 
ment, and his damages by reaſon of the taking and unjuſt 
detention of the ſaid cattle to be adjudged to him, Oc. And 
becauſe the juſtices here will adviſe of and upon the pre- 
miſſes before they give judgment thereon, day is given to 
the parties aforeſaid here until the Odlave of St. Hillary to 
hear their judgment thereon, becauſe the ſame juſtices hete 


thereof not yet, 5 enen 
The caſe was recited thus. Jahn Trockmerton has ſued a The Cafe. 
writ of ſecond deliverance againſt Richurd Tracy and William An abbotleates 


oth, 2a big) 1s -Nicholſan, land for life, 
PART 1 5 A - 81 Ni elles, and afterwa ds 
| | A= ne: | 2.2 leaſes therevere 

12 971491 | WT ii : 227 9 ien chert of, Ju- 
leudum the land from Michdilmas. next aſter the firſt leaſe ended ſor zt hetre, this is a god 


eaſe of the land for ſo long. 9d the Halandum and the premiſſes ſtaud well te g ther. Aud 
Wtherefore although the tenas / for life dies before aitornment, . yet the grünt is good, the 
bebendim ſhewing that it was intended as a leaſe uf the land, and not a a Ern of the rever- 
don. 8. C. Dy. 124. pl. 49. Bro. Attoroment 61. Leaf: 73. B. V. C. 5 467. S. C. cited and 
agreed Poſt, 197, 198. Vide 10. Co. 107. b. 2. Bac. Abr. 498. 3. Bac, Abr. 423. 424, 438. 


by 


Anno 2 & 3. Philip and Mary, in C. B. 


Nicholſon for taking his cattle the 26th day of March inthe 
th year of the reign of King Edward 6. at Beckford in 3 
certain place called Didcote, Sc. And the defendants ſay, 
that the place in which the taking*was ſuppoſed to be, con. 
tains 100 acres of land with the appurtenances in Beckford, 
whereof the ſaid Richard Tracy at the time of the taking wa 
ſeized in fee. And he in his own right avows, and the ſaid 
Nicholſon as his bailiff acknowledges the taking of the cattle 
therein for damage feaſant, &c. And againſt this Throd- 
merton pleads in bar to the avowry, that long before the (aid 
Tracy had any thing in the ſaid land, one Henry late abbat 
of the late monaſtery of St. Mary the Virgin of Tewkſbury 
in the ſaid couity of Gloucefter, was ſeized of one mel 

and the ſaid 100 acres of land amongſt other things in Bed. 
ford aforeſaid in his demeſn as of fee, in right of his ſaid 
monaſtery. And being ſo ſeized, he with the aſſent of the 
convent, before the time when the taking is ſuppoſed to be, 
leaſed by deed the ſaid tenements to John George, Dorothy 
his wife, and Foan their daughter for term of their lives. 
And afterwards the ſaid abbot with the aſſent of the convent, 
| viz. the 20th day of September in the 17th year of the reign 
of King Henry 8. at Tewkſbury aforeſaid by their deed in- 
dented ſhewn forth, delivered, granted, and to farm-let to 
one John Smith and Margaret his wife the ſaid tenement; 
amongſt other things, by the name of the reverſion of al 
and fingular the meſſuages, lands, tenements, meadows, and 
paſtures of the ſaid abbot and convent in Didzote in the 
county of Gloucefler, with all and ſingular their appurtenan- 
ces, together with the chapel there being, (all which Jobr 
George, Dorothy his wife, and Joan their daughter then held 
for term of their lives, and of the longeſt liver of them) to 
have and to hold the ſaid meſſuages, lands, tenements, mer 
dows, and paſtures, together with the chapel, with the ap- 
purtenances, to the ſaid Jobn Smith and Margaret, and their 
aſſigns, from the feaſt of St. Michael the Archangel next 
following after the death, ſurrender, or forfeiture of the ſaid 
John George, Dorothy his wife, and Joan their daughter, ot 
whenſoever by any other means the reverſion aforeſaid ſhould 
fall, until the end of the term of 21 years thence next enſuing: 
By force whereof the ſaid John Smith and Margaret were 
poſſeſſed of ſuch intereſt and term aforeſaid of and in the 
ſaid tenements. And being ſo poſſeſſed, the ſaid Dorothy 
and n died, and the ſaid John George ſurvived them, and 
held himſelf in the ſaid tenements, and was thereof ſole ſeized 


in his demeſa as of frechold by right of OR 2 
* er 


* 
* 
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&c. in C. B. 


Throckinerton verſus Tracy, 


the reign of King Henry 8. at, Tel 
Smith granted his eſtate and term in the ſaid tenements to 
one William Cartwright and Henry Cartwright. And then 
be ſhews that the reverfjon of the ſaid tenements came to the 
faid King Henry 8. by ſurrender, And afterwards, vis. the 
6th day of June in the 34th year of the reign of the ſaid 
King Henry 8. the ſaid Jobn George died at Trap afore- 
aid, after whoſe death, wiz. the next day after the feaſt of 
t. Michael then next following, the ſaid W illiam Cartwright 
nd Henry Cartwright entered into the tenements. And he 
hews that afterwards the ſaid King Henry 8. granted the te- 
erfion of the ſaid tenements to the ſaid Richard Tracy in 
e. And afterwards the faid Villiam Cartwright and Hives 
granted their eſtate and term in the ſaid tenements io the 
plaintiff, by force whereof he entered into the ſaid ttene- 
ents, and was poſſeſſed. And being fo poſſeſſed, he 
ut his cattle in the ſaid place where, &c. which were there 
ntil the defendants took them. And the defendants demand 
er of the ſaid deed of demiſe made to the aforeſaid Smith 


verbum, and the words were a demiſe of the reverſion, 


om the feaſt of St. Michael next following after the death, 
render, or forfeiture of the ſaid Jobn George, Dorothy, 
nd Joan, or whenſoever by any other means the ſaid rever-. 
on ſhould fa!l, until the end of 21 years thence next fol- 
wing, as appears before by the record. And upon this the 
fendants demur in law. 5 f 3 
And this de.nurrer was argued by all the ſerjeants at the 
ar, viz. the new and ancient ſerjeants hereunder mentions, 
d. And Walpoe, Raftal, Rost, and Gawdy argued for. 
e defendants, and Prideaux, Bendlot, Robert Catline, Mor- 
In, Richard Catline, Anthony Brown, and Dyer for the. 


rims next following.. And firſt of all I ſhall ſet down the 
ceptions which were taken to the. pleading by. the counſel 
do argued for the defendants, ſome of which were taken 
one, and ſome by another of them; and afietwards I ſhall 
port the matter_in law. 
One exception taken was, 
dimſelf an intereſt in a leaſe made by an abbot with the aſ- 
it of the convent! to one Smith and his wife, which is . 
Aa 2 LG 49 #1 0 


afterwards, viz. the loth day of Ofber in the 29th year of 
aforeſaid, John 


d his wife, and it was read to them, and inrolled de verde 


[t148] , 


abendum the ſaid meſſuages, lands, and tenements, e. 


e plaintiff." And n was firſt arru'd in Michag/mas term Mich. and Hill 
the ſecand and third years of the reign. of King Philip and Mg 2 & 3. 
ucen Mary; and it was alſo debated in Hillary and Eafter © * 


4s. 


- 


' | 16G) 25 295 1 1471 * JO Ex 5 f. 
for that the plaintiff has con eyed f 9 he — 
c s to td 

— 


© 
* 


. by the name of a reverſion, and to commence after a former 


leaſe ended, viz, after the leaſe made to Gearge and his wife th 

and their daughter, which leaſe is alledged to be made by dee ca 
indented, in which caſe the 8 ought. to have ſhewn forth ad 

the deed indented, For if there was no deed thereof, there pl 

cou d be no leaſe, and if there was no leaſe, there could be ng A 
reverſion; and alſo the ſecond leaſe, which is to commenee of. cl 

ter the firſt leaſe, has no certain commencement ſhewn, ng be 

cam it he taken to continue until this day, for if there was 10 1 

former leaſe, but the latter commenced preſently, then is it non ch 

expired. And ſo the validity of the ſecond leaſe depends upon Li 

the validity of the firſt leaſe, in which caſe the plaintiff, ino. © 

der to make his ſecond leaſe good, ought to ſhew the firſt leak the 

to be good, and in order to wake that good, he ought toſhey il n 

that it was by deed; and alſo he ought to ſne the deed, becauſ al 

8 it is a means to make his own leaſe, viz. the ſecond leaſe, good il n 
and therefore he ought to ſhew it, notwithſtanding the deed dec 
was made to another, and alſo he ought to ſhew that the fir wy 


66. Vide "Poſt abbot of Crowland, and counted of the preſentment of his u. 


149. ceſtor, and afterwards ſhewed that his anceſtor granted to the fifth 
predeceſſor of the abbot the next avoidance, ma . where th 
the predeceſſor preſented to the next avoidance, and the pre- — 
ſtntee died, and ſo it belonged to the plaintiff to preſent, au alc 
there foraſmuch as he had confeſſed that the predeceſſor of the dis 
b N the laſt incumbent, which put his anceſtor cu "2 
of poſſeſſion (if it was not by reaſon of the grant by deed, wh 
he '6ught to ſhew) it was awarded that the abbot ſhould haye 
writ to the biſhop. And ſo here he ought to ſhew the dec 
of the leaſe, for as it was made to another here, ſo was it i 
the other cafe, and as the eſtate here is ended, ſo was it in 


other cafe! and as the grant in the ſaid cafe made the gran t 

tõ have the reverſion,” and to be as à privy to the preſentmen 0 

ſo in our caſe the firſt leaſe made the e to have the reit - 

ion, and Was the Cauſe of the certain commencement of ti * 

* © +. » .phintifF's term accordin to the limitation. © And ſo the'plan * 

tiff nere oughit to ſhewy the ded, as well as the plaintiff in ll . 

other Kaſe ought. "And many other caſes' were put to ener ," 

this'xxception. | 24 275 " ; 25 | 1 8 5 * 

» VideDy. 124. b In anſa er to this it was faid, that it is not neceſſary to ſhell - 

pl. 4:.Godb.112 the deed for three cauſes. The firſt was, becauſe the plaintiffbæ 
ee 2. Privy go the dead, tr it was "ial e 
tit.'F aits M. a. . . S 1 ner 8 

23. pl. 6. | 3 8 N. n OY a. 5 348 $5 1151 20 ; * Rep 

K. Dy. 174: pl 18. a. Show. 41857 Per Levius. J. 10. Co. 93. b. 94. a. Heath's a. 10 

137. Vin. Abr. tit. Faits M. a 29. per dutum. S 8 | OM, 


4 a! 
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tc B. 
Tc 
therefore the plaintiff is a Franger e „e And as to this, the . 37. Fd. 3 
caſe in 31. Fl 3. was alledged, where in a ſcire facias for an var, og im- 
advowſon againft the, patron and jacumbent,,. the, incumbent ran, de Las 
pleaded that the queen had granted the adyowſon to the earl of 175. P. 31. H. 


8 


. 


#rund:l, whoſe eſtate his patron had, and he had his plea by the 6. 14. pl. 3. 
clear opinion of the court, without ſhewing the letters-patent, rag, Mon 
becauſe he was not party to them, nar did they belong to)him. 92. M. 20. H. 
4 And alſo the caſe in 7. H. 6. was cited,. where a, parſon, of a 7: 6. a. 8. a. 
church avowed fox a rent-charge deviſed out of tenements ng Bs. 
Lindon to his predeceſſor and his ſucceſſors, and the plaintiff fats 125 dy. 
demanded Oyer of the teſtament, We there clearly held N | 
that he ſhould not have it, becauſ it 93 to the execurgrs, e a 
and not to the patſon,, e And allo the, caſe ia 10. Bd. 3, was 2; Ce 5 4. 
aledged, where one avowed upon a prior for fealty and rent, T. Raym. 129. 
and the prior pleaded in bar that the ayowant had granted by * . 136. 
deed the ſervices in tail to another, and that his predeceſſor at- * 7 H. 6, 
torned, and he had the plea by award without ſhewing the deed, zro.Moaltrans 
1,0 becauſe the deed ought to tarry with him to whom it Was made. de fait: 49. 
Ae * And alfo the cafe in 22. H. 6, was, cited, where the ſervant Hide Nat. 
of a collector of fifteenths juſtified the taking of cattle for the 18. 

tel Hfrenth, without ſhewing the commiſſion of his maſter, becauſe M. 10. Ed. 3. 


it belongs to his maſter. 8 And the gale in 35. H. b. was alſo 7-91-27: Wes. | 
aledged, where in treſspaſs for goods * onſtrans 


* 


LLS SSE SEK 


rein tre rried away the defendant fats 20. 
ſaid that he was mayor of the town of and that the King by H. 22. H. 6. 
dis letters patent e to him being mayor and to the com- 42. Pl. 19. Fitz, 
monalty all the goods of outlaws, and ſaid that the plaintiff was f. 78 e de 
outhawed, and 5 he (the defendant] then being mayor took I. 21. Ed. — 
the goods, and by the better opinion he Than not be forced to b. Per hole: Bro. 
ſhew the letters-patent, becauſe they tarry with the mayor and 4. 78 8. 
commonalty, and now he is not mayor, and therefore. he ſhall Fire, Ibis. * 
not be forced to ſhñe them. And ſeveral other good cafes were Dy. 29. pl. 200. 
ut on this head. And as in theſe caſes alledged the parties +149 ] 
6 


uld not be forced to tſhew deeds which did not belong to , Beem 
them, for the fame reaſon in our caſe, the plaintiff ſhall not be B , 6.0 
compelled to ſhew the deed which does not belong to-him.: {+ 92:3. 7. Keb. 
Ine ſecond cauſe was, for that the eſtate contained in the 98. T Rm. 
deed was ended and * determined by the death of the tenants ff P. Abr- 
for life, in which: caſe, foraſmuch as the plaintiff does not 25 pl3. Th 
*claim, nor can claim from them, but only ſhews the leaſe in/#M. 35: Ho. | 
order to convey the ſecond leaſe to himſelf, be ſhall-not be aue A 
forced to ſhew the deed of the intereſt that is determined: b 58. B. nes 
2 en IM, © | » 3141 And Aute S (Hand 
| thre e 
* Regula 3. Lev, 205, Vin. Abr. tit, Faits M. a. 10. pl 14. * 8. P. Dy. 174. pl. 18.6. CON. 


2. 10. Co. 93. b. g4+ 8. Yelv. 201, 2 Show'418. Per Levinz. Heath's Max,1'37, Poſt 23. (*9. 
M. 26. H. 8. * a, Mata bene by the reporter. 3 We 


Anno 2& 3. Philip and Mary, in C. B. 


And therefore it was ſaid, if one preſents to an advowſon, any 
afterwards grants the next avoidance to another by deed, why 
preſents, and after the church becomes void by the death d 
the ſecond preſentee, there if the grantor preſent and be dif. 
turbed by a ſtranger, he ſhall have a guare impedit, and ſhall 
ſhew the preſentment by the grantee of the next avoidanez, 
and ſnall not be forced to ſhew the deed of grant thereof, be- 
cauſe the eſtate is ended. And to warrant this one of the year 
| of H. 4. was alledged, but there is no ſuch caſe in the year cited, 
M. 14. H. 4. e But, note, that in M. 14. H. 4. be that had the nomanatin 
"Tis, Mog- in fee, that is, he that ought to preſent his clerk to the abbot, ul. 
b * Woo. 9-4 was to preſent him over, preſented his clerk to the abbot, why 
| | did pr #6 him over, and afterwards he granted the advowſen ty 
one for life,” and after that granted the reverſion in fee, and th 
heir of the grantee in fee, after the death of the tenant far bf, 
brought a quare impedit, and made his title ut ſupra, Andih 
defendant demanded oyer of the deed. of grant for term of bj, 
and alſo of the grant of the reverſion. And as to the deed of grant 
of the reverſim, it was ordered by the court to be ſhewn | ry 
and as to the deed of grant for term of life it was not, becauſe b. 
did not claim by it, and the eftate was determined; which perhay 
| was the caſe intended. However the = vouched. ſeems to be god 
Ante 148 (a) dato. And the difference between — caſe * of the abbot of Crow- 
| land and this caſe, is this, viz. the one caſe was againſt a privy 
and the other againſt a ſtranger. And it ſeems good reaſan, tba 
if one alledges a preſentment in himſelf or in his anceſtor or -preds- 
cefſor, I. ſhall not ſay that he who preſented had but the next a. 
voidlance, or a particular eftate whith is now, ended, withou 
ſhewing the deed thereof, for thereby I diminiſh the eftate. gained 
preſumptively by the 2 entment, and o deed is requiſite in ſuch 
cafe ; but againſt a ftranger, who is not privy to the preſentment 
it is oth-rwiſe, and this ſeems ts be the difference.  _ 
1 The third cauſe was, for that the ſecond leaſe was * executed 
A ih . And ſo it is pleaded by the plea in bar to the avowry,, viz. tha 
I. 194. Vin the plaintiff entered, which is confeſſed by the demurrer. And 
Abr. tir. faite then it was ſaid, that although in many caſes a deed ought to 
Ma 10. Fer he ſhewn when the thing is to be executed, yet when it is a. 
amen ready executed the party ſhall ſhew title to it, without ſhew- 
*M.rtH.4.in a deed. © And it _=_ ſaid that 11. H. 4. tends to thi 
39-2. Fitz Mon point wiz. that if a reverſion is granted in tail by deed, which 
— — ben the iſſue in tail ſhall have | abs in deſcende;, 
Formedon 23. and ſhall not ſhew the deed of grant, becauſe it was executed. 


Nygation 4.10. And the caſe in 40. Ed. 3. was alledged, where a prior brought 
Co. Litt. 37. | al 


and the other ; | | | ; 
books there cited. H. 40. Ed, 3. 10. pl. 19. Fitz. Monſtrans de faits 136. Bro. 13. 
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Throckmerton bein Tracy, &c. in C. B. 
an action of treſpaſs for a horſe, and counted that the King had 
granted to him all chattles waived in a certain place, and ſhewed 
thatthe ſaid horſe was a chattle waived there, and ſeized by the 
bailiff of the prior, and that the defendant took him and carried 
him away, and the defendant demanded Oyer of the King's 
charter, and there it is ſaid, that if the King grants a franchiſe 
or any thing by charter, and the party brings an action for 
the ſame thing, where he never had any eſſion, he ought 
to ſhew the charter, but if he brings an action for x car- 
ried away out of his poſſeſſion, although he recites the charter 
where it is not neceſſary, the charter for ſo much ought net to 
be ſhewn ; ſo that there it was the clear opinion that he ſhould 
not have Oyer of the charter becauſe the thing was executed. 
So here, although it ſhould be admitted for arguments fake, 
that in order to execute this ſecond" leaſe the deed of the firſt 
leaſe _ to be ſhewn, yet ſeeing that the ſecond leaſe is now 
executed, the deed of the firſt ſhall not be ſnewn. And after- 
wards by rule of the court this exception was diſallowed. 

—2 exception taken was, for that the plaintiff has not 
ſhewn that livery and ſeizin was made by letter of attorney to | 
the ſaid leſſees for life, for although livery ſhall not be pleaded Exception 
5 where a man makes a leaſe for life, or a gift in tail, or in « Bro. Pleading 
fee, but ſhall be intended to be made, becauſe the perſon who 145. in fine 
made the livery ſhall be intended to be upon the land and to n 5, 4- 15: 
execute the ſame; yet when a body politic of an abbot and g. Co. 84 b. Co. 
convent make ſuch eſtate, it cannot be intended that they were Lit. z03.b.Cro. 
upon the land, for the law ſuppoſes h them to be always in E 491. Cro. J. 
their houſe, - and therefore if their deed be denied it ſhall be 15. Pieras 
tried where the houſe is, becauſe it ſhall be intended to be made Doc. Pla. 48. 
there, and no where elſe. i — "_ was ſaid that in 3. H. 6. 239: 8 
in treſpaſs againſt che abbot of 7. and his canon, exception was 15. 10, U. 
taken to the writ, becauſe the plaintiff had not declared of men En ok. 
what town the canon was, and the exception was diſallowed, 28. 
becauſe he ſhall be intended to be canon of the ſame houſe of !-Leon. 184, 
which his ſovereign is ſuppoſed to be abbot. So that religious 7A 6. 33. 
perſons ſhall be intended always to abide in their houſe, and l. 21. Fitz. 
never to be elſewhere.” And therefore here they cannot be in- Brief 16. 
tended to make livery and ſeizin in proper perſon, nor other= 
wiſe than by warrant, which ought to be pleaded, ſor it is ne- 
ceſſary to ſhew that the leaſe for lives was good, becauſe the 
ſecond leaſe is made by the name of a reverſion, and was to 
commence after the end of the firſt leaſe, and fo foraſmuch as 
it is not ſhewn that livery was made by warrant, the bar to the 
avowry is not good. But this exception was diſallowed by 20 


* 


Anno 2 8.3. Philip and Vary, in C. B. 


neceſſary circumſtance, vi. 
k 5. P. Accord rule of the court, k becauſe the, _ in the caſe of ano- 
Stud. 395- the liyery ſhall be intended here as 5 before to ur ind t 
And ſee we ther pe ſon. And. it has never been — 5 
3 livery. «t ſupra, but always-to the e-plcb bande che 
ion was taken to the plea 
a'lowed. Another except alledged the place where the ſe- 
1 1. dl. vizi that the plaintiff bas. * 3 — — 
88 cond leaſe was made, for, it w 1d be — As if a- 
48. F Pot 197 u of the trial, if the leaſe ſhou where it whic 
d contra FIDV} 1 EY the place ought to be ſhewn + 
n ] tornment be ple And it was ſaid here, agile: 
£33 8; was made, cad qua ſupr — — 
yr H. tiff has alledged the! f ſhewn: before as a ri 
2 2. Bro. aforeſaid, where Tewkſbury was not N abbot and convent of the led 
Len 45. Pg H. xecited in this farm, viz. the fo that there and 
24. pl. 6. but it was St. Mary the Virgin Terußſburys fo ed 
Fitz. Bar, 196. (attinongfferyrof Stu Heavy: place, but as the name of a' mo- ley 
Bro Licu. 0. Tewwkſ0ury in:not recitediat'@ lace of making the ſecond: leaſe bie 
fre: - "nirary, naſtery, ſor 1 an is bad. And this exception — 
bur th. re; or: is omitted, a renore hen it is ſaid that me! 
. . 
bo ke. the ablot of the late monaſtery. place, for there can in ti 
„S. P. H: ath's ſhurys Ac, this is a recital of the —— » 3 of Dal, his 
And ſec poſt be no monaſtery without A — fo >. wan, the certaintyof Ine 
a We is the 9 axe nl d iis 2 of,” 
Rs ſuch a place. 22 E + een in tain 
. ee — bis rerm to Jil. Bi cou 
to the avowery, that. Fob > ht, which is not pleaded ther 
liam; Curtiuright and Henry 1 Go leaſe had not been vil 
— pwr 4 — — the. abbot and convent I bete 
if it had not been firſt m y e without deed, in! 
- bY deed, 4d that ubich man non commend 


Ca bs Bea, 2 _ advowſoti, a eee and; the like, and elpe- 2 
hens. 7. Mon- cially, in che caſe here, becauſe the term Was not commenced 
1 


of t 
or which 
ſirans de fairs and till then nothing but a right or — — 
1 rteaſun it, ouzht to be by deed... But this mo * 
Exception 4- uled by the court to be of no weight, _ : _ — 
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Another exception was taken, viz.” that in the count — 
aking is ſuppoſed to be at Beckfordin à place called Didcote, | 
ind the defendant has alſo affirmed the land to lie in Beckfo 
nd the leaſe for years by which the plaintiff claims is all 
o be made by the name of the reverſion of all and ſingula r 
e meſſuages, lands, c. in Hidrote in the county of Glouceſter, N e 194. - 
Ge. which Didcote” ſpecified in the per nomen ought to ad IQ 
de intended a town, for it is there limited as a place in 
which the lands lie, and that ſhall © be intended a town, 
nd then if it ſhall be ſo intended, it cannot ſtand with 
what the plaintiff has alledged in the count, for in the 
ount the town in which the taking is alledged to de ie ale 
Jed Beckford, and the place in the town is there called Diacotr, 
and now in the plea in bar to the avowry the plaintiff" has al: 87 
edged that the lands which he claims by the leaſe lie in Didtote, 
anch is as much as if he had ſaid, the town of Didcote; which 
leaſe would not be ſufficient to convey to him the lands lying in 
the town of Beck ard, for which reaſon the bar to the'avo 
is inſufficient. ' To which it was anſwered; that the plainti 5 
in the ſaid plea in bar to the avowry has ſaid, that the abbot win 
the aſſent of the convent leaſed to Smith and his wife the fac 
tenements amongſt other” things by the name of the reverſion 
ol, Ec. (which word) (ſaid) is an averment in itſelf, and con. 
tains that they are the ſame tenements which are ſpecified in che 
count and in the avowry. And if they are the ſame tenemen 3 

then they muſt 'meceffarily lie in Bastard, and the per mm 
— with it. For DIe in the per nomen may be aham- 1 
let of Beckford, or a place known in Beckford, and ſoit maybe 
in Didtot in Beckford without any contrariety. And ſo this | els 
exception was alſo diſallowed b checourt the —— 19 bar f 
© the avowry held good necwithdand ee 

Another exception taken was, vi. * leaſe fir frat... AA 
of the reverſion of, ci all which George and his wife and his Baception 6.) 
daughter then held for their lives, Sr. And it was ſald, tht , 
the plaintiff ought to aver that they three held the tenements MN 
for their lives.” But this exception was difallowed by the court. 
becauſe it was pleaded that the abbot" with the aſſent of the 
convent leaſed the ſaid tenements, &c. which word (ſaid) com- 
prehends that they three held them for life, for if they did not 
hold them for life, then they did not leaſe them, and ſo the pre- 
miſſes and the per nemen ſtand well together, the one contaiti.. 

* averment of the other. And by ſome the words (all 
h Fohn Geor ge, L hold for term of Ii are but words bf 
— mn ſubſtance. 
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Fzception . Another exception was taken as to the variance betwe 
* the words of pleading the demiſe, and the per namen eig 
the demiſe itſelf. For the words of the plea are a demiſe of te 
thing itſelf, and the per namen and the leaſe, as it is entered, 
is a demiſe of the reverſion, which don't agree in one, buta: 
our matgy'y in a manner contradictory. e As if a man will ſay that ſuch 
pL. 6, 2 one was ſeized of the manor of Dale, and of the manor 0 
f Sale, and infeoffed him of the manor of Dale by deed, by the 
name of the manor of Sale, this plea is not good, becauſe the 
per nomen does not agree with the premiſſes, and therefore wil 
Vin. Abr. tit. not warrant it. f So if a man pleads that J. S. was ſeized d 
2 A. 20 acres of land by deſcent on the part of the father, ani 
1. Rol. R.4 22. thereof infeoffed him by cred by the name of all his lands which 
pl. 11. | he had by deſcent on the part of the mother, this plea is not 
| good; for the per namen does not agree with the premiſſes, aul 
therefore will not warrant the premiſſes. So here the per us 
men in reverſion will not warrant the demiſe of the 
but for the variance the plea ſhall be bad. And many other 
cafes were put to enforce this point. To which it was anſwered 
r vin. Abr. tit. by thoſe that argued for the plaintiff, : that when a man plead 
Fer nomen A. by a per nomen a plea of any thing given by deed or other writ 
585 ing whatſoever, if the thing contained. in the per nomen agrees 
in effect and ſubſtance with the premiſſes beſore the per noma, 
then the plea is good, and the premiſſes and the per nomen ſhal 
ſtand as one fall and entire matter varying in words, and not 
H. 8. H. 4. in ſubſtance. Þ And therefore it was ſaid if one makes title u 
3 5 9 a rent of 20. and lays that J. S. was'ſeized of ſo much land, 
1. Frees, „ &c, and granted to him by the deed ſheun forth the rent by 
Fer Curiam. the name of 205. rent iſſuing out of all his lands and tenementz, 
{ +151 ] this plea with the per namen is-+good,' as it is held in 8. H. A 
* T. 46. Ed. 3. and the per nomen and the plea ſhall ſtand together. Ani in 
Gi 49. Bro. 4» Ed. 3. a man juſtified the taking of certain goods, forth 
21. Charge 5. ſuch a one was ſeized of the manor in which the taking ws, 
2. Rol. Abr. and granted by the deed ſhewn forth an annual rent in tail to: 
22 0 . i man and his wife, of whom the defendant made himſelf iſſue; and 
Bac. Abr. 115. the deed was thus, Obligo me tali et urori ejus filie mee et ben. 
Aibus de corpore eorum in uno annuali redditu de tali ſumma, perti- 
piendum annuatim de manerio meo de C. et obligo manerium mem 
prædictum, et omnia bona mea in ditto manerio meo exiſtentia diſtrin. 
genda per ballivum domini regis; and for the rent behind at a daybe 
juſtified the taking of the goods: and there the book is that the 
plea is good, and that there is no variance between the plea and 
the 


c 


M becauſe'the deed is in ſubſtance the ſame with what i 
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contained in the plea, viz. a grant of à tent · charge · And 

ſoa leaſe of 190 acres of land and ſo, many of meadow, by 

the name of a yard-land, ſtands well together, and may 

ſo impfeaded. And many caſes were put upon this head. 

b And it was ſaid that if the matter in law contained in the >» Vin. Abr. cr. 
per nomen will warrant the premiſſes of the plea, the plea is Fer Nomen A. 
good enough, otherwiſe nat. And-fo this cannot be made F. 9. 

an exception by itſelf diſtinct from the matter in; law, but 

the matter in law and it are all one. Wherefore this ex- 

ception was referred to the principal matter, vir. to the 

matter in la. Fine gl 2113, ein: 

And as to this, it was ſaid by the faid ſerjeants who ar- The argument 
gued for-the defendants, that the title which the plaintiff E 
has conveyed to: hit ſelf is not, good, becauſe the leaſe made 3 
to Smith and his wife is not a good: lea e for years. For it A © 
is to be obſerved, that by the premiſſes of the deed made to 
Snith and his wife, the demiſe is of the reverſion of all and 
ſingular the meſſuages,. lands, tenements, Ec. to Smith 
and his wife from the feaſt of St. Michael next after the 
death, Wc. ut ſupra, in which, caſe the premiſſes [andthe 
habendum do not ſtand. together, for the reverſion; of the - +: 1 
land, and the lang uſelf are not the ſame. thing, but vary 
not only in words but in ſubſtance alſo. For the .reverfion 
of land is a compound word, which conſiſts of two things, 
the one is, that. it is the reſidue. or remnant of an eſtate, the 
other is, that it is of or in land, and ſo it is part of an eſ- 
tate in land. And as a manor, is a compound word, viz. 
conſiſting of the demeſn and ſervices, e and the word (/lag- · Vaugh. 108. 
num) 25 word ge dunded of land and water, and on. Co.Litt. 5.2. b 
tains both, © and as the words aqua et piſcaria conſiſt o a 
the water and the land, which Lans 1 e. rant 7 wy *. 5 
of the ſaid words, as it is adjudged in the eire of, Derby in Fe: 79. 
4. Ed. 3. fo in the ſame manner a reverſion. of land is a 
compoſition of the land and of the eſtate therein, and con- 
tains the land itſelf and an eſtate in it, which eſtate; is al- 
ways in one degree only removed from the poſſeſſion, and 
it 1s that which is left in the perſon of him wha makes a 
particular eſtate, So that he who has the particular. eſtate 
in demeſn is he that is poſſeſſed of the land, and he who 
made the eſtate, or his heirs or aſſigns, is he that has the 
reverſian, So that there is never a reverſion, but where 
there is a particular eſtate in poſſeſſion, © and if, the poſſeſs * Polt 163 (a), 
fon comes to the reverſion,. then there is noreverſion at all; 
and if the reverſion comes to the poſſetſionꝭ then alſo there 
is no reyerſion ;; for there cannot be a reverſion! of nen 

t 
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but where the poſſeſſion of it is divided from it, for the 


uniting of them deſtroys the reverſion, and the ſeparation ba, 

of part of the eſtate of him that has the land, referving the ” 
reſidue, makes it a reverſion ; ſo that a reverfion cannot be ho 

but where there is a particular eſtate in poſſeſſion, and 1 
where there is a diviſion and ſeparation of the reverſion ; 1 
from the poſſeſſion ; wherefore the poſſeſſion and the revez. 1 

ſion are in degree merely contradictory, but yet the ub. 0 

ſtance ot them both is the thing of which they conſiſt, ax if - 

it is of land, then the land is the ſubſtance, and if it is d v3 

rent, the rent is the ſubſtance, et fic de . ſimilibus. And f 
therefore if the reverſion of land which J. S. holds for lite & 

” is granted in fee, and attornment is had, there if J. S. dies, le 
Ak ed the grantee ſhall have the land in poſſeſſion, becauſe. the Fe 
reverſion was compounded both of the land and of the eſtate _ 
therein, from which the poſſeſſion was ſeparated, and then tt 

when the reverſion is granted, all that which the reverſion ſy 
comains paſſes by the grant, as by the grant of a manor all le 

that which the manor contains ſhall paſs. And ſo it is of a it 


f Co Litt. 5. ant de f fagno, s aqua, or h piſcaria; all that the words 
a. b. Poſt 157. ST WA 2 by the grant, 0 they contain what i 7 
vide Poſt 154 ſaid above.” And fo by the grant of a reverfion of land, 
vide Poſt x54 and by 'a mean ſhall paſs, that is to ay, to be had in pol h 
ſeſſion after the particular eſtate ended, and therefore for. li 
aſmuch as it was granted as a reverſion, and in ſuch degre: 
ſhall paſs, it carries with it the land to be afterwards exc- k 
cuted in poſſeſſion. And this being admitted, it is next to 
de ſeen how it ſtands in the principal caſe. And as to this, 1 
the reverſion of the lands is granted, habendum the lands 
themſelves from the feaſt of St. Michael after the determi- t 
nation of the eſtate ut ſupra, until the end of ſuch a term; 
and, fir, this habendum is not purſuant to the grant prece- 
dent, for the grant was of the reverſion of the land, which 
in its true definition is an eſtate in the land ſeparated from 
| the poſſeſſion, habendum the land, which is as much as to 
l ſay, the poſſeſſion of the land. For this word (land) is in- 
| tended to be in poſſeſſion, and ſimply without any degree, 
| and if it be taken in that light it is contrary to the premiſſes, 
it for although a reverſion does by a certain mean contain 
| land, yet it is land in a different degree, and therefore the 
degrees are diſtin and ſeveral, for which reaſon that in the 
| habendum is not purſuant to that in the grant. And there- 
fore it was faid if J. S. holds of a maner by fealty and 20%. 
rent, and he that has the manor gives the manor by deed to 
J. K. babendum the rent of 205. which is iſſuing out of the 


land 


, — + 5 
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ung ofthe ſaid J. 6, to. the did 1. N. and his heire, Able 


hobendum is not purſuant to the premiſſes, and yet the pre- 
miſſes of the deed before the Hhabendum, that is to ſay, the 
word (manor) contains the rent which is expreſſed in the 
habendum, but nevertheleſs the habendum is not purſuant 
thereto, becauſe in the + word (manor) the rent was grant- 
ed as a rent- ſervice parcel of the manor, and by the haben- 
Jum it is limited as a rent-ſeck, and ſo it is in another de - 
gree. In the ſame manner if 4. B. holds of me certain 
land by homage, fealty, and 124. rent, and I grant the ſer- 


vices to another, habendum the rent to him in tee, this ha- 


bendum is void, becauſe in the grant the rent was contain- 
ed as a rent-ſervice, and now by the | habendum it is a rent- 
ſeck, as in the other. caſe before, and ſo not purſuant be- 
cauſe it is in another degree. And as a rent-ſervice and 
tent ſeck are of ſeveral degrees and of ſeveral natures, and 
the grant of the one and the habendum the other is not. pur- 


[+252] 


ſuant, ſo a reverſion. of land and the poſſeſſion of land are of 


ſeveral degrees and qualities, inſomuch that by the grant of 


- 


the one the other ſhall not paſs. * And therefore the caſe . T. 8. H. 3. 


in 8. H. 7. was cited, where the abbot of Tewk/bury avowed 1. Bro. Leet 23. 


for an ameccement in a lect, for that king Edward 4. was 
ſcized of a hundred, of which a leet: for time immemorial 
had been parcel; and granted the ſame. hundred to one for 


life, and afterwards, the king died, and after that king 


Richard 3. by his-letters-patent reciting the ſaid grant of 
king Edward 4.. granted the reverſion of the ſaid hundred 
to the aforeſaid abbot, and his ſucceſſors, together with. the 
leet within the ſame hundred, and for an amercement. af- 
terwards in the leet. the abbot avowed, and there it is de- 
bated, whether the leet might be parcel of the hundred, 
and it ſeems by the better opinion, that if the leet might 
not be parcel of the, hundred, then the leet ſhould not paſs, 
tor by the ſaid grant the reverſion of the leet is granted, and 
ſo are the words of the grant to be taken, and king Richard 
+ had no reverſion thereof, becauſe the leet did not ; pals 

r life by the grant of king Edward 4. and it might not be 
granted as a thing in poſſeſſion from a day to come, that is 


. b. er . 
to ſay, after the death of the tenant for- life. And ſo the 2 Pr 01 
grant of a rever ſion cannot make a thing in poſſeſſion to Pro. Grant. 86. 


paſs,. becauſe it is of another nature and degree. And ãt 


for the nature. of the grant is, that the thing ought; to paſs 


preſently, and that it cannot do, for it is granted a8 a fe- 5 z0a.Polt 155, 
8. ver ſion 156, 197. 


T. 8. K 7. 


8. Co. 74. b. 
4 : a M . 
was ſaid, that it was held in the ſame: book, » that, if I have Vaugh. 28.154 
2 rent in fee, and I grant it pf mertem F. S. this is void, Hetl.21, 4 Bac. 
— you 

d. . 
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verſion where there was no'reverfion of it, but the thing 

was in poſſeſſion. So that by the grant of à reverſion the 

poſſoſſion cannot paſs, being a thing of another degree 

And as the reverſion of a thing granted cannot make th; 

poſſeſſion to paſs, ſo, it was ſaid, if a thing is granted 38 4 
« Vide Contra thing in poſſeſſion, it eannot paſs the reverfſion. © As if | 
254 (m). am ſeized of an acre in fee, and make a leaſe for yean 
j thereof, and afterwards I make a feoffment in fee of the 

ſame acre by deed, if livery-is not made thereupon, the re. 

verſion with attornment ſhall' not pafs, becauſe the thin 

was granted in poſſeſſion, by which grant the reverſion be- 
ing of another nature ſhall not paſs. And this cafe va 
put the other way by ſome who argued on this ſide, *for by 
them it was ſaid that when a thing is granted, all the pran- 
tor's intereſt therein ſhall paſs, and therefore the grant of a 
thing is a general grant, and will make the reverſion to 
paſs ; but the reverſion will not make the poſſeſſion to paſs; 
es. P. 2 Rol. wherefore they could not agree as to this eaſe. And ſo 
uy they ſaidThat the habendumt here is of a ting which wa 
2 Bac. Abr 495. not granted in the premiſſes of the deed, and therefore it is 
; void. © And thereupon the cafe of 38. H. 6. in a guar 
T. 38. H. 6. impedit brought by the king againſt the abbeſs 'of Sion was 
34-Fitz.Grauis cited, where the king being ſeized of a manor in fee to 
1 which an advowſon was appendant, granted the ſame ma- 
15 ogy not to two for their lives, and afterwards the king reciting 
the grant for life granted that the ſaid manor, after their 

deaths, ſhould remain to two biſhops, hubendum et tenendum 

emnia pricdifta terras et tenementa, una cum advocatione etcle- 

e pramictæ, &c. and there it is held by all the juſtices 

© that by theleaſe of the manor the advowſon did not paſs 

_# becauſe nothing was ſpoken of in the grant, but it remain- 

ed in the king as in groſs, and not appendant in right, nor 

in poſſeſſion: And there it 18 alſo cheurly held, that the ad- 

vowſon ſhould not paſs to the biſhops, becauſe nothing wis 

ſpoken of the advowſon in the grant, but in the habendum, 

and that nothing ſhall paſs in the habrndum it it be not ſpoken 

of in the grant, except it be a thing appendant or appurte- 

nant ; and beſides the advowſon being in groſs and ſevered 

from the reverfion could not paſs by the reverſion, as it was 

there 3 (for it was granted aſter the death of the te- 

nants for life) decauſe there was no treverſion of it. And 

the advow ſon in poſſeſſion there was not included in this 

word (reverſion) nor ſhould paſs by the grant of the rever- 
fion, and as the thing which was not there compriſed in the 
premiſſes could not paſs by the habendum, fo in the — 

. ©; ere 
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dete this word (reverſion) ſhall not include the poſſeſſian, 
or ſhall the thing which is not compriſed in the premiſſes 
aſs by the habengum. Thea it is to be ſeen of what effect 
he grant made to Smith and his wife is. And as to this, it 
;s a good grant of the reverſion to them for their lives, if at- 
ornment had been had, and not. otherwiſe. f And there- 3 

ore it is taken in the ex poſition of deeds, that the nature, 3 4. 
if every labendum in deeds is to declare and limit the cer - 9 Co. 4. 4. 

ainty of the eſtate which ſhall paſs by the deed, and if the Ce. xy IR 
ertainty is declared in the habendum, which ſtands - wich lr. Moor 868. | 
he premiſſes of the deed, the law will adjudge the haben 2 Brownl. 318. 
un to be of force and effectual. & And therefore if a man Cro. E 9. 
rants to another 205. rent by deed, if the deed ſtop, there 23 Cha. 


his ſhall be adjudged an eſtate for life, becauſe the dead is 4 5 


herefore he ſhall have an eſtate for life, as hath been ſaid; hog md 


ut if the deed goes further and ſays,  habendum the rent for Co. Litt. 183.2. 


; day, or for a year, then he ſhall not have it longer, be- 2 £2243 £5- 
zuſe the babendum has limited ſuch certain eſtate, which 8 _ 


ts office, and ſuch eſtate ſhall ſtand. * But it is a kind of Dal. 30. pl. 10. 


principle in the law, that if the Habendum is not purſuant to: 8 >, 
he eſtate before, but is leſſer than ĩtʒ or contrary to it, or p Cole CO. 


epugnant, and the like, then the eſtate before the Haben 3 Bullt. 122, 
lum ſhall ſtand, and the habendum + ſhall be void. As if. (+ 153] 
he grant is to one and his heirs, habendum for life, the ha- 


endum is void becauſe it gives a leſſer b eſtate; © or Habe fle 2.1. 
grant or gift is to two, habendum to the one for life, the te- 2 Rol. Abr. 6g. 


ainder to the other for life, this is a void habendum, be- K. pl. 2. Perk. 
auſe the premiſſes make them jointenants, and the baben- K f. 2 Bac. 

— 2 Abr. 495, 496. 
lum would ſevere the jointure, and make the one to have Vin. Abr tir. 
he whole during his life, and the other to have the whole Grants J a. 
after him. d And if two acres are given to two, habendum pl a. 
he one acre to the one, and the other acre to the other, * Peck. 5 16x. 
his is a void babendum, becauſe it excludes the intereſt of ** to * 2 

| | EY = the E. 255. Bridgm 

01, Jenk. 96. pl. 86. 1 Freem. 501. 12 Mod. 1 1. 2 Bac. Abr. 495. Vin. Abr. tit. Grants L. 
2. P. 13. H. 2. 23. b. per Fintux. M. 1 4. H. 8, 14. b. per Pollard. Perk. $1562. 
23. b. 24. a, Davis 46. a. Lit. R. 134. Bridgm. 101. T. Jones 4. O. Bendl. 183. i Freem. 
551. 2 Bac. Abr. 496. Wich the Aabenduw may not do when an expreſs eſtate is 
wen in the ifles, but if no expreſs eſtate is given in the premiſſes but by implication of 
aw only, there the habenduw may well abridge the ſame, or even ftuſtrate it, as in the caſe 
Pu! ante 152 (f) Hob. 170, 171. 2 Rol, Abr 65. K. pl. 2. 2 Bac, Abr. 495, 496. Show. 
'. C. 204. The law is clearly otherwiſe, as appears by the books cited in the mar- 
ja. Poſt 60 (e). 4 Dal. . 10. 79. pl. 17. Hob. 172. T Mod. 8, 302. Salk. 
* Ld. Raym, 423, 628. 1 P. Wms. 19. 1 Finch 30. 2 Finch 53. Perk. $ 175, 2 Bac. 
497. 
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the one in the one acre, and the intereſt of the other in e 


other acre, whereas the premiſſes of the deed has matt 

them jointenants of each parcel. And if a man grants 1 

another an annual rent of 208. payable yearly at the ſeaſh 

of the Annunciation of our Lady and of St. Michael, haben 

dum for a day, this is a void habendum becauſe the pre. 

miſſes of the deed grant an annual rent and payable at 105 

| days, and now by the habendum it (hall not be annual ay 

8. p. Plowd. payable at any day, and therefore it is repugnant. e Ant 

Quar. § 223. where a man makes a leaſe of two 2cres, EXCepting one, 

pre. Referya, Or reſerving all the profits, as this exception or refervai. 
ro. Relerva- , "= ; 

tion 46. Dr. & on ſhall be void hecauſe it is expreſly contrary to what go 


- $ ul. lib.2.cap, before, ſo the habendum which is contrary to what goes be. 


75 — 182. fore it is void. In our principal caſe then the revcrſion of 
In. abr te the land was granted to Smith and his wife, and if the deed 
Re ervation'B, had ſtopp'd there this would have been an eſtate for their 
2. pl. 4. But ſives in the reverſion; and when the habendum ſays, 10 bay 
* Fate the ſaid meſſuages, lands, c. this is a limitation of an eſtate 
man leaſed in another thing, and ſo not purſuant to the premiſſes d 
mulls in Kent, the grant, and therefore void. And altho' there is in tir 
— 5 habendum this word (tenements) which ineludes and con- 
las for her prehends the reverſion, yet this word will not make the he. 
bie, and held bendum purſuant to what goes before, for the clauſe is v 
good an law. za and to hold the ſaid meſſuages, lands, tenements, &c. f 
8 the aforeſaid Smith and his wife from the ſeaſi of St. Michat 
the archangel next followihg af er the death, ſurrender, or fir 

friture of the ſaid (leſſees for lives) or whenſoever by any otter 

means the reverſion ſhall fall, until the end of the term of 11 

years thence next enſuing ; in which caſe if a man will tak: 

the word (fenements) to contain the reverſion, and then 

will inter the clauſe in this manner, viz. habendum th 

reverſion from the feaſt of St. Michael after the firſt eſtat 

_ ended for- ai years thence next enſuing, yet cannot he 
A make this habendum effeQtual, becauſe when the particulz 
eſtate ends the reverſion is no longer a reverſion, for then 

1+; 1 - the-land-is'in demeſn, and the reverſion is gone; and when 

a man grants a reverſion the nature of it is to veſt and tak: 

effect preſently whilſt it is a reverſion, and not at a day to 


Two come, but the habendum if taken that way would make the 
rreverſion to take effect when it was not a reverſion, and? 
el. thing to veſt when it was no longer in being, and therefore 
x 0 94 4 2 1 as *; 2 , * 

„the time being material would deſtroy the habendum if taken 


- that way\ + So that guarungque via data the habendum (hall be 
ee void, aud the eſtate granted ſhall be à reyes ſion for lives, 
and ſo is the grant to be ezpounded, as ſome of them 
1 A 41 peas 1 : $80 16h ve thought, 


2 + 3 x \ * 7 5 — 4 4. - — 
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thought, and then the intereſt of S muh and his wife ſhould 


be for lives if attornment had been had, which is not plead- 
; th ed. And others of them thought that rhe whole grant 


ſhould be void, and conſequently that the plaintiff had no 
* intereſt at all, and therefore that the defendants ſhould have 
a return. 

On the other ſide it was argued by Prideaux, Bendloe, _. FOI 
Robert Catline, Morgan, and Richard Catline, and amongit yjuinit, 
An them it was ſaid that the intereſt which paſſed by the deed 
indented to Smith and his wife ſhall be a good leaſe for 21 
years after the eſtates for hves determined. And in order 
to prove or diſprove this we muſt have recourſe to the words 
he of the demiſe and of the habendum, which are to be weigh» 
ed and diſcuſſed. And as to this (it was ſaid) the reverſion 
deed of any hereditament conſiſts of two things, as it has been 
heir before defined. The chief or principal thing is the here- 
un dtament from whence it ſprings, as if it is a reverſion of 
ſlate rent, then the rent is the principal ingredient ; if a reverſi- 
= I of land, then the land, for that is the foundation of it ; 
tete other is no more than the degree of it, for the reverſion 
com. of land is land which is in a degree of reverter, for if there 
e . is no poſſibility of a reverter, then it is not a reverſion, and 
j i cannot revert but where there are two eſtates in the land, 

„ „a where a leaſe for years, for life, or in tail is made, there 
chal WY be that has the particular eſtate has one eſtate, and he that 
- fir made the particular eſtate has another eſtate left in him, 
itt, and his eſtate is called a reverſion, becauſe the particular 
n <ffate may be ended, and then the land ſhall come back 

tak: again to him, which coming back again is called a reverter. 

then WI So that a reverſion derives its name from reverter, and the 
m t ſubſtance of which it conſiſts is the thing itſelf from whence 
eſta it ſprings, for a reverſion of land and land in reverſion is 
wt heal one, fo that land is the ſubſtance. And when a reverſi- 
ico! on of land is granted, true it is that 8 attornment ought to t See now the 
then be had, and that it ought to veſt preſently by the attorn- ftatute of 45 
when ment and not at a day to come, but this is always to be un- N 
tate derſtood when it is granted and paffes as a reverfion, that is remony is 9 
jay 00 lay, when the ſubſtance and the degree are joined toge- taken away. 
e the Wl tber. But in our principal caſe it is quite otherwiſe, for | 
and i bere the reverſion of the land is granted, habendum the land 
reſote MI (elf after the particular eſtate ended, which Habendum, in 
taken be expoſition of the deed, ought to be compared with the 
all de fremiſſes of the deed, for the premiſſes is one part of the 
lives, deed, and the hobondum is another part, both which do but 
them make one deed. And by comparing them together it ap- 
pught, PART 1, B b pears 
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pears that the intent of the demiſe of the reverſion of the 

land here is not to be taken as a demiſe thereof, 

as of the reverſion of the land, but as a demiſe gf 

the land itſelf ;3 but foraſmuch as the demiſe is of the rever. 

ſion of the land, habendum the land, and a reverſion conſiſts 

of the land itſelf and of the degree, and here they cannat 

paſs together in ſuch fort, it is to be ſeen whether the one 

may paſs without the other by words of a reverſion, that iz 

to ſay, whether the ſubſtance, viz. the land, will past 

without the degree, or whether the degree will deſtroy the 

grant of the ſubſtance. And as to this it is to be conſidered 

+ that cvery deed ſhall be taken moſt ſtrongly againſt the 

[ +154 ] grantor, and if by any reaſonable intendment it can be 
taken to be good and effeQual, it ſhall be ſo taken rather 

than be void, and if the intent of the parties appears, the 

law, will conſtrue the words in ſuch ſenſe as to perform that 

intent rather than in any other ſenſe. And here altho' the 

premiſſes of the deed has the words, viz. the reverſion of the 

land, yet the leſſors intended therein to paſs the land which 

they had in reverſion, for the habendum and the limitation 

of the commencement of the term after the eſtate ended 

argue and prove their intent to be ſuch, and the at of the 

Kſfces in taking the eſtate by ſuch words by indenture 

proves that the intention of the leſſees alſo was ſuch, and 

that both of .them intended here to exclude and ſever the 

one ingredient of a reverſion, viz. the degree, and to ule 

the word (rever/ion) not in its proper fignification, but a 

_ deſcriptive of and confined to the land itſelf, that is to ſay, 

all their lands which they had in reverſion in Didcote, &c. 

and that they would not have the land to paſs in a degree of 

reverſion, but in degree of demeſn. And that the law will 

oftentimes draw the words from their proper and uſual fig- 

nificaiion to fulfil the intention of the parties when the ſame 
appears, is eaſily proved by many caſes. And therefore 
« Littlet. $531, if a diſſeizee agrees with the heir of the diſſeizor who is in 
2 by deſcent to confirm his eſtate, and he makes him a deed 
by theſe words dedi et concgſſi the land to him, this cannot 
My 37460. 3. enure in its natural ſenſe, for the nature of ded: is to give 
« $4, Fitze One a thing which he had not before, but fince it canndt 
Feoffments et enure ſo, it ſhall enure as a confirmation, and the law will 
Faits 59.2 Rol. apply the word out of its proper fignification to fulfil the 
27 Loan. . intent. » So in 17. Ed. 3. it is held that a manor may 
3 Leon. 166. Paſs by the name of a knight's-fee, for if it was the intent 
4 Leon. 76. of the parties to paſs the manor, the law adjudges it beſt to 
1 Bulſt. 54- app 
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apply the word { knight's-fee) to the i 5 
is proper en d. ä 
4 , p 2 opinion that a man may plead a demiſe 8 hi G P. 7 
of land for a year, by force of the words of a licen r 
to 2 1 or a year: So that he ma = — 2 : Pro.Leaſe 36 
8 os - its proper ſignification, and uſe i ge 1 19. 
order to perform the intent of the matte v. 2 Rot — 2 
ſame manner this word {reverſion of land) ma — In the 1 Leon. RG 
- of its common and natural acceptation ang 5 — 2 Bulſt. 18. 
ſelf, when the intent of the parties is ſuch, and „ 
cation is not very ſtra rtics is ſuch, and this appli- eb. 561. 
hich a> bn 8 . 8 5 contains the thing to a ja", 
, everſion incl 14. 
kae ee a , e thu There d. l 
aug a thing in ie, the thing included ſhall paſs by the W e 
another ee ſuam, the piſcary hos 2 dens grants = ren ok 
ee - auſe it is included in the word (a — 4 4 * 3 — 
40. Bd 2 piſcary the ſoil ſhall paſs, 5 it ſeem 55 r 
40 Bd. 3. for there a monflraverunt lay of e piſear RY ER 
1 1 32 that it contains land and 0. bf 7 law, vis. a0. 
be taken in . . ron —_ held good, nor could tdifireſs 
eee . . — * 3: . . Re if a lord © T. 11. R. 2 
ca . ain pia not i n x 
we _— his pleaſure, the property of = yg _ 2 
90 » 2 yo included in ſuch a grant of turbar LA 1 Litt. 4. 0 Davis 
paſs ts * by the grant of a pool the ſoil N ha 3 
„ os included in the word: i for h — — op yy 32 
A bbs ies de gurgite. k And ſo 100 acres of land ma (8). 
r name of una acra cornubienſis, for Corniſh a 8 
any word 2 Therefore where a grant is — 33 F 
80 in 2 _ included in the word ſhall always paſ: Monſtraverunt 
itſelf is incl by y the grant of a reverſion of land th | 1 Sb. 
ee U 75 and then the habendum the land 8 ien wy ante 151, 
contained = ch another thing, but of the ſame thin W i 
acceptation of cot th altho” according to the — 
mentioned i _ thing in the premiſſes it is the 110. 2 Finch 
one ſame han. another degree, nevertheleſs they are ay p 
purſuant to 4 4 in ſubſtance, and as ſuch the habendum | 
As if one m == grant, altho' it varics ſomewhat in 3 22 
1 % — a leaſe for life of an acre, remainder inf . W cb 
name of h as the remainder grants it to another b ae. Grants 140, 
the remainder of the acre, habendum th er by the 5 Avs. pl. 9. 
e reverſion 7 Aſs. pl. 9. 


of the ſai j f 
e ſaid acre to him and his heirs tor ever, this habendum Put Bro-Grants 
B b 2 10 2% Pute 
N.ere, And 


vg. p. itt. 5. 
Co, Lit. 8, bh. IM. 14. Ed. 3. Fitz. For- 
M. 6. Ed. 3. 42. 3. Fitz. Brief. 730. 


f S. P. 1 Finch 


ſee Co. Litt. 4. b. comns. 
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is good, and ſhall make the remainder to paſs in fee, and 
yet there the habendum varies in words from the premiſſes, 
and alſo in the degree of the thing, which variance in the 
degree is as great as in the principal caſe, for a remainder i 
that which paſſes from the leſſor at the time of 
the particular eſtate made, and a reverſion is that 
which is left in him who makes the particular eſtate, {6 
that it varies both in terms and degree, but inaſmuch as the 
ſubſtance is one, that is, the acre, the habendum is purſy- 
ant enough to the grant in judgment of law, which regards 
the intent of the matter, and applies the words to fulfil the 
ſame. Saif a man makes a gift in tail, reſerving the three 
firſt years a roſe, and afterwards a rent of 20s. and he te- 
citing the gift and reſervation by deed grants the roſe to 
another, habendum the ſaid rent of 20s. to him and his heirs, 
this habendum, altho' it varies in terms, yet is purſuant 
i Plowd.Quzr. enough to the premiſes, and good, becauſe it is the ſame 
$ 302, And ſee thing in ſubſtance, for the roſe and the 20s. are but one 

- 15. Ed. 3. | rent in ſubſtance, and not ſeveral. And fo the ſubſtance 


1 of the reverſion in our caſe is the land, and the ſubſtance 


2 = wang of ig the ſum and ſcope of the matter, in the limitation whert- 
have aflize, Of by the habendum it cannot be ſaid that the habendum v- 


admitted. 7+ Ed. 4. was cited. * And alſo it was ſaid that where the 
2 Rol. Abr.z6. heir had endowed the wife of the third part of a mill, and 
pl. 14. Co. Litt. afterwards gave to a ſtranger totum molendinum ſuum, the re- 
+ 2 4. Verſion of the ſaid third part of the mill ſhould paſs thereby; 
contra ante 152 and this caſe was cited to be ſo adjudged in 30. Ed. 1. inthe 
(c). eire of Cornwall. d Which caſes prove that a gift of land 

ſhall make the reverſion of the ſame land to paſs, and yet 


> 8 the land is in another degree than the reverſion of the land. 


From whence it that th fion of the land and 

Fitz. ; e appears e rever 

Dy. omg rn the land itſelf are not two diſtinct things, as before hati 
ee. N. 18 been 


Palm. 320, Poſt x6x. M. 38. Fd. 3. 26. a, per Bae. Bro. Grants 30. Dy. 126. pl 
is; wr marg. 4 Co. 36. a. 10. Co. 107. a. b. Cro. C. 400. 4 Leon. 77. Litt. R. 18. Vaugh. 5; 


32. Poll 161, x62, 422, 433. Vide Contra 35. N. 8. Bro. Grants 1 50. B. N. C. f 267 
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deen alledged, but they are one ſame thing in ſubſtance. 
And then when the reverſion of the land is granted, ha- 
lendum the land itſelf, this explains what was the meaning 
of the party in the word (reverſion) and is purſuant enough 
to the grant. And there are many caſes where words of ex- 
planation of the premiſſes of a deed ſhall correct the words 
that go before much more ſtrongly than they do in our caſe. 4 
e And therefore in 7. Ed. 3. it is held that if I grant to one 10 "Tins 
10). rent out of my manor, to be taken out of one acre of ſize 132. 
meadow in the ſame manor, nothing ſhall be charged but 
that acre of meadow. And if the law be ſo that the words 
of the grant out of the manor ſhall be corrected and explain- 
ed by the limitation of the à prender afterwards, and no- 
thing but one acre charged, and that by the judgment of 
law in order to perform the intent of the parties, à fortiore 
in our caſe the words ( rever ſion of the land) may be corrected 
and explained by the habendum to mean the land itſelf being 
the ſame in ſubſtance. And it was admitted that the word 
(tenements) in the babendum, which is a general word, 36. pl. 
containing the reverſion, would never help the matter for LN wel 
the reaſon given by the counſel on the other fide, but that On the ſame 
the law will well enough warrant the habendym in the words ſde. 
(lands, meadows, paſtures, Cc.) And therefore the title of 
the plaintiff is good, and he ſhall recover his damages. 
nthony Brown. The matter which we are to conſider 
here is how the firſt part of the deed and the habendum 
ſtand together. And, fir, the firſt part contains a demiſe 
and grant of a reverſion, and the habendum is of meſſuages, . Mor 36. pl. 
lands, tenements, &c. which words (tenements) com- 118, per Dyer. 
priſes the reverſion. f For it appears in 33. Ed. 3. that f M. 3 Ed. 
where the king had granted licenſe to an abbot to purchaſe e Linn 
lands and tenements in mortmain, and he purchaſed a re- Bro. Alienation 
verſion, there this purchaſe was purſuant enough to the li- 35: 
cenſe ; which proves that the word (zenements) compriſes 
areverfion, But altho' it does compriſe it, yet for two 
cauſes the word ſo taken in the habendum cannot agree with 
the premiſes by the rule of law. The firſt cauſe (if it ſhonld 
de ſo taken, and then the clauſe to ſtand thus, viz. the ba- 
bendum the reverſion from the feaſt of St. Michael after the 
firſt leaſe ended for 21 years thence next enſuing) is, for 
hat then it is no reverſion. For in the mean time, viz. 


after the eſtate for lives ended, and before the ſaid feaſt of 


Sit. Michael, the land is in poſſeſſion, which the lefſors 
ought to have and occupy, and the reverſion is gone, for 
here cannot be a reverſion but when there is a particular 
ſtate continuing, whereas there the particular eſtate by its 

determination 
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determination is become no particular eſtate, and conſe. 
quently the reverſion is become no reverſion, and to appoint 
the reverſion to commence and veſt as a reverſion at a time 
when it is no reverſion, but when the land is in 'poſſefſion 


e H. 21. H. 7, is repugnant and contradictory. s As in the caſe in 
12.3.2 And. 21. H. 7. where a man made a gift in tail upon condition 
| 609 Ante 25 that if the donee alien'd in fee, then his eſtate ſhould ceaſe, 


and the land ſhould remain to a ſtranger, there this remain- 
der cannot be good, for a remainder cannot veſt but durin 
the particular eſtate, and when his eſtate ceaſes, and all the 
articular eſtates are determined, and the land is become 
and in poſſeſſion, then there cannot be a remainder, for 
it is then in another degree ; and as a remainder in land 
cannot veſt in a ſtranger, as a remainder, when the land iz 
become in poſſeſſion after the particular eſtate ended, no 
more can a reverſion of land veſt in a ſtranger, as a rever. 
ſion, when the land is become in poſſeſſion after the parti- 
cular eſtate ended. h And upon this reaſon the caſe in 


v S. P. 20. Ed. g. Ed. 3. is founded, where it is put, that if a man make 


3. 27.2. 


Avowry 159. 


per Parn 


Fitz. 2 gift in tail rendring rent, and atterwards the donor takes 


which a wife, his wife ſhall be endowed of the rent, but if the do- 


ſeems to be the nee is a woman, who dies, and her huſband is tenant by 
caſe here the curteſy of the land, and afterwards the iſſue jn tail dies 


meant. 


| IThat a rever- cauſe is, for that if i a reverſion might be granted at a day 
— Pe to come, from thence it would follow that the grantor would 
commience i= have a particular eſtate in it in the mean time of his omn 
Futuro. 8 Co. 74 „ 
b. Cro E. 450, 


585. Pa 


verſioa for years, Palmer v. Therp. Cro. E. 152. 1 Leon. 171. 


without iſſue, now the wife of the donor ſhall not hare 
dower of the rent; for her title of dower was to be endow: 
ed of the rent of inheritance, and there cannot be an inhe- 
ritance in the rent longer than the inheritance of the land 
endures, and ſo the one is in reſpe of the other; and 
fince her title was to be endowed of the rent of inheritance, 
and now the rent is changed into a rent for life only, and { 
is in another degree before the execution of her eſtate, i 
ſhall neyer be executed, for it would be repugnant in itſelf 
So in our caſe, foraſmuch as the reverſion of the land wa 
granted, and the habendum appoints the commencement 
and execution of jt to be at a time when it ſhall not be a fe- 
verſion, but in poſſeſſion, and conſequently in another de 
gree, it cannot ſo veſt or be executed, for it is a contra 
diction in itſelf, and therefore it ſhall be void. The other 


creation 
Im. 30. Bridzm. 109. Vin. Abr. tit. Eſtate B. pl. 9. Poſt, 197, 483, unleſs it be a . 
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creation, which cannot be by the rule of law that a man 
ſhould be k leſſor to himſelf, or that he ſhould diminiſh his 
own eſtate, reſerving a | leffer eſtate, and giving the great- * T. 1. H.$.10. 
er out of him without alteration of his leſſer eſtate. = And — b. per Hall, 
therefore it is truly ſaid in 8. H. 7. that if one has a rent in — 8 — 
fee, and grants it to another after the death of F. 8. this is, : 
void, for if it ſhould be good, then until J. S. was dead he OE 4 
ſnould have a freehold of his own grant, and the grantee bo 
ſhould have the fee, for if the fee ſhall ever paſs, it ſhall 29. T. I. H. 5. 
paſs preſently ; but the law will not ſuffer him to have 1 hams 
icular eſtate in the rent by ſuch means, nor will it ſuf- $104. Vie ale. 
fer the eſtate to be ſo ſeparated and divided without an alte- tit.Reſervation 
ration of the whole eſtate. Nevertheleſs + the caſe in 12. Ed. B.2, pl. 3. 
3. may ſtand well enough with law and good reaſon, * for (+ 156] 
there it is held that if one grants to another a rent out of his * T. 8. H. 7.3. 
land in fee, upon condition that if the grantee or any of Nene. 
his heirs die, his or their heir being within age, then dur- 2 
ing ſuch nonage the rent ſhall ceaſe, there if the grantee n 
dies, his heir being within age, his wife ſhall have dower, other books 
but execution ſhall ceaſe during the nonage of the heir; but . 
there it is put, that if the heir dies during his nonage, his 
wife ſhall not have dower of the rent, for there the rent was 3 — — 45 
never leviable in the ſon as it was in the father, and the 11. M23. Ed. 


rent would have been in % at the full age of the heir, if 29 Pl. 86. Fits. 
Ibid. 12, P. 5. 


theſe cauſes it feems that tho? one ſhquld take the word (- 2 Bac. Abr. 14 


nements) to contain the reverſion, yet this does not agree Vin. Abr. tie. 
with the premiſſes of the deed. And as to what has been 88 
P. 41. 


ſaid, that foraſmuch as the habendum is not purſuant to or 

agreeable with the premiſſes, the habendum ſhall be void, 27. 8 
and the demiſe before the hebendum ſhall be good, in which B. Cue, 
caſe Smith and his wife ſhould have had the reverſion for wg mo po 
their lives if attornment had been made, and ſo the deed Palm. — * 


ſhall not be utterly void, but ſhall take effe d for their lives; 2 Vent. 204. 
| | Show, 300. 


fir, 4 Mal. 
11 Mod. 80. 1 Bac. Abr. 117. 4 Bac. Abr. 348, Vin. Abr. tit. Eſtate 7 way 
Plowd. Quar. $308: 7 «ridge, my Abr. tit. e B. pl. 17. Poſt 197 (e) 


„ 
= 


* Ante I52(m) time limited it ſhall be utterly void. 4 As in the caſe tha 


$ (m). 


n. 109. 


tent of the party, and material, and therefore if it cannat 


* Littlet. 9 60. 
Viv, Abr. tit. 
Feoffment L. 


ö pl. 38. 


Co. Litt. 217. 
a. Wing. Max. 
„ pl. 4 | 
4 Bac.Abr.438. 
Vin, Ahr. tit. 
Feoffment E. 


2. pl. 5. 


| Anno 2 & 2 Philip-and Mary, in C B. 


- 


firs this is not ſo, for the limitation of the time in "IX 
grants is material, and if it cannot paſs according to the 


L have put before, viz. if I have a rent in fee, and 1 

it to another, if | ſtop there the grant ſhall be for life, by 
if I go further and ſay, habendum after the death of J. S 
there the whole ſhall be void, for the time 4s part of the in- 


paſs as he intended it, the wholeſhall be void. 80 if I have 
land for years, and I grant to another all my intereſt there. 
in, if I ſtop there he ſhall have the whole, but if I ſay fur. pat 
ther, ** habendum after my death, there the whole ſhall be 

void, for the time is material, and the eſtate by ſuch words 
ought to paſs preſently or never, and to take the whole in- obl 
tereſt to paſs preſently, contrary to the intent of the party, 
would be very unreaſonable. And if a man makes a lea Will the 
for years the remainder in fee, if the tenant for years enter 


he 
before inf his term is good, but the remainder is void by the 
Littleton. f But if the leſſor appoints the leaſe to commence the 


at Michaelmas next, the remainder over in fee, there althe 
he makes livery and ſeizin to the leſſee, yet the livery and BY ple 


ſeizin and remainder ſhall be void, becauſe there is no pie- Wl or 
ſent eſtate to which the livery may he annexed, or on which 4 


it can reſt in the mean time. And if livery and ſeizin ſhall BN the 
be there void, becauſe the time of the commencement « an 
the leaſe is poſtponed, and the livery ſhall not deſtroy the hi. 
time, but the time ſhall deſtroy the livery and the whole e. be 
tate in fee, a fortiore in our caſe when the reverſion is d bre 


miſed, habendum the tenements, that is, the reverſion aſter lif 


the particular eſtate ended, the grantee ſhall not have it he- va 
fore, and if he cannot take it then it ſhall-be void. So that ha 
the time ſhall deſtroy the livery of ſeizin or grants, -rather Wl th 
than livery of ſeizin or grants ſhall deſtroy, the time limited WW th 
by the party. From whence it appears that the argument Wh m 
made on the other ſide, which would have the premiſſes of Mt + 
the deed to ſtand, and the habendum to be void, is net of 

recable to law, but an truth tends to the utter de ſtruction th 

th whole grant and demiſe, and to make the deed meer fo 
ly void. And ſuch expoſitions of deeds are by no means Wl th 
reaſonable, if by law or reaſon they may be taken otherwiſe; Wl is 
for every deed is made to ſome purpoſe, and therefote it 1 | 
reaſonable that it ſhould be conſtrued to ſome purpoſe, and 
not to be void. And every act ſhail be taken moſt ſtrongly 
againſt him that does it, and moſt beneficially for __ 

* 


+ . i" i 


* 7. 
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fore a man may plead a loaſe for 
an m years and releaſe . P. 
ment. iSo in 8. H. 6. a deed — was — ——of 3. H. 6 


tenant ſhall plead i : 
2 oo 9 of his companion as à con- tin et Ralf, 
_— 9. H. J. it is faid that where the ki . 
y aQ © parliament (reciting that he had granted the Eb ber 
Chas = ) 3 and confirms the eſtate of — A 3 
; ther adds damus et you Feoffments 
to the party, there the party — — * — ſame land M. 1 * By 
or as a confirmation. m And ſo in 21. H. 7 ES ibid. 10-1 Finch 
2 granted by deed to the defendant that he ſh — 4b. Finch 67 
. — 1 vexed by force of the faid obligation befo — 
* bould — he was impleaded, that chen 1 
aid e ſaid grant as an 1 K 
the obligation ſhould be Kel void — — — _ > 3 os 
there held that if an action of debt was « br e 
— $t. Adtichael, the defendant might — — 3 
or 3 3 to ſay, he might plead it in bar of the 00 1 4. 22. H.6 
” an action of covenant upon it. * And in 2 - 4Z-a+ r News 
3 2 was tenant for life, the remainder for — 1 4 
_ _ er to the right heirs of the firſt renant fo ?  11-BroConſi 
hi tne firſt tenant-for life afterwards granted b th "ts mation ts, 
_ = 3 for life that he might do waſt be by 10 Aud. pos 
wane = \might plead this in bar of an —— n 4 Mod. 150 | 
rude ein hit alerted te rt eto i 
| | juris + he! n Y 
_— rom which ciſes we may ſee hal wink pi 
= ; facie one ſenſe may be uſed in another ſenſe — iT | 
er, party to whom they are made has liberty 10 4 n 2 
_> contrary to the ſenſe they bear at firſt ehe, * PPIy er to — 
t the deed primd Jak for his own benefit. In our fe — 3 
need. facis is a demiſe and gran | | TE 
of 6 grant of the 
the land; burthe party haneſed i Ba denier Na of Lt 157 1 
n elt, and not as a grant of the reverſion. A - where it is 
rene * is beſt for his advantage, he men ute ke cited to be 
5 . as I apprehend. 3 For a teverſion of la 0 Rene 
arm ayes the land "which is left in him that makes th 3 
. 
8 "6 | com in thi , m P. 21. 
on of land) ; b for if a man rileaſes all bis Hotels the 246. Bro. 
"M und 1s. — 
. 24. Ed. 3. 32. b. Fitz. Grant 66. | Sb i 
1%. Cart 14.1 Finch 03 3 Fin r 
DN 


Anno 2 & 3 Philip and Mary, in C. B. 


land to him in the reverſion, the releaſe ſhall be good, an 
his right ſball be extin&, ergo the land is compriſed in the 
reverhon, But it has been ſaid that the reverfion com 
hends the land where it is granted as a reverſion, and yeſ 
as a reverſion by attornment, as to this, fir, if the land un 
„H. f. H. 5.8, not included in it before attornment, the attornment coul 
. 20, Fitz. not make the land to paſs. And it appears by 5. H g. ta 
4. Bro, if a man makes a leaſe for years, and afterwards the leſſa 


Dy ad. pl 55 grants à rent-charge out of the land, this ſhall charge the 


reverfion, which proves that the land and the reverſion ar 3 

| not two diſtin& things, but that the land is contained in the the 

Lit. 5674. reverſion. 4 For if a man recovers the land againſt tenan oth 
for life, this ſhall deveſt the reverſion. And if I make ac WW ..; 

venant to aſſure the reverſion of two acres of land by fin BY. 

to one, and he brings a writ of covenant guod teneat conver. the 

tionem of two acres of land, I ought to levy a fine upon thi dep 


„H. 19, Ed. 4. writ, tor when a man levies a fine of the reverſion of land, 

Spb foe Brie the writ of covenant is of the land itſelf. And the concord d lun 
Bro. Fines Le- a fine for the reverſion of land is, viz. that the aforeſaid (the 

vies 97. conuſor) hath achnowledged the tenements 3 with th 

appurtenances fo be the right of the ſaid R. and hath granti rev 

- for himſelf and his beirs, that the tenements afareſaid with th 

appurtenances, which H. the day when this agreement wa 

> made held for term of his life by the law of England of th Will tn 

inheritance of the 2 (the conuſot), and which after th 

death of the ſaid H. ought to revert to the aforeſaid (the conv 

ſor) and bis heirs, "hall immediately after the death of the ſaid by 

H. remain to the aforeſaid R. and his beirs ; and this is the il 1 | 

uſual form of the grant of a reverſion by fine. And if the 

uſual form in ſuch caſe is according to the matter, as we 

ought to intend it, then to have the reverſion of the land is Pa 

to have the land itſelf. For the party grants that the loud Wl cf 

| ſhall remain after the death, &c. and ſuch grant is called a BY gt 

grant of the reverſion of land, ſo that the reverſion of land BY pr 

comprehends the land itſelf, And when the conuſee of the 

reverſion of land by fine brings a quid juris clamat again WI ſh 

the particular tenant for life, the writ is, that the ſheriff Ml if 

ſhall diſtrain him, Cc. and ſhall have his body at ſuch 4 

day, to ſhew what right he claims in one meſſuage, one garden, fo 

and 14 acres of land with the appurtenances in &. which T. i 

the court of the king here hath granted to (the plaintiff) by fin Ml « 

| bettween them made, fc and ſo it recites that the land was 

granted, whereas in fact nothing was granted but the re 

ver ſion. But foraſmuch as by the grant of the reverfion the 

land in ſubſtance and effect was granted, the words of the 

writ 


Throckmerton verſus Tracy, .&c. in C. B. 


writ of quid juris clamat are true in effect. f And ſoit was f N. B 418 0. 
held in 4. Ed. 3. where the reverſion of tenant for life was poſt 159 (h), 
granted in tail, __ b5 49 in — ſho _— 22 . 

one meſſuage, which J. S. granted after the death of the 
1 7 life, Ce. 8 And 7 400 in his book 4 if Lit. 5 
there is tenant for years, and the reverſion of the land 1s : 
granted to him in fee, he has the land in poſſeſſion in fce- 
imple preſently. By which caſe, and by the others before 
put it is evident that the reverſion of land and the land itſelf 
are not two diſtin@ things, but the one in the premiſſes and 
the other in the habendum are purſuant enough to each 
other, for in the grant of the reverſion the land was grant» 
ed, and then habendum the land atter the eſtate for lives de- 
termined is the ſame in ſubſtance with what is contained in 
the premiſſes. And although the habendum is not in the 
degree of a reverſion as the premiſſes ot the deed is, yet in- 
aſmuch as the words reverſion of the land) compriſe the 
land in ſubſtance, it ſhall be good enough to make the con- 
tract here valid; as we may ſee in other like caſes where a 
word contains another thing in ſenſe, b As a grant of the, 
reverſion of land ſhall enure as a remainder ; and ſo a grant (4) and the 
of a remainder, where he has a reverſion, is good enough books there 
to make the reverſion paſs. i And ſo in 3. H. 6. it is beld © 
that if a man makes his will, and commits the adminiſtra- M. 3. Hd. 5. a. 
tion to one, thereby he ſhall be executor, for the word (ad- Bio. Executors 
niniration) compriſes executorſhip in ſubſtance. k And ” 
by 7. Ed. 3. an advowſon ſhall paſs by the grant of a church. « H.. EA... 
| And if one grants ta me that I ſhall name to him a clerk Fits. Quareins 
for his church when it becomes void, and that he ſhall pre- p<4it 19. 
ſent him over to the hiſhop, hereby the preſentment ſhall i H. 4; Ed. 4. 
paſs to me, and I ſhall have a guære impedit, by the opinion 3.b.Bro.Grants 
of al the juſtices in 14. Ed. 4. But it is there ſaid, if I — 
grant to one that he ſhall name to me two clerks, and I ſhall F 33 
preſent the one, &c. in this caſe the preſentment is not 
given to the grantee, for it is in my cleQion which of them 
ſhall have the benefice. m And in 8. Ed. 3. it is held that 
if one makes a gift in tail reſerving rent, and if the rent be — LES 
in arrear that the land ſhall return, this is a good condition, 3 
for by r#urning it is intended that he ſhall have the land 11 a. Py. as. pi. 


again, and therefore in ſenſe it includes another word. 140,123. Pl. 48. 
Rol. R. 330. 


80 by a grant d molendini the ſoil where the water! 
1s ſha] ol hos it gow a pond without ſoil, nor with ſoil — 
without water. From which caſes it appears that where a Poſt 159 (o). 
word comprehends another thing, the thing comprehended * Ante 151 2 
ſhall paſs by ſuch word, although it has not the ſame _ ne — 

nd cited. 


* 


{ 
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Vin. Abr. tit. And ſo if the thing is comprehended in the premiſſeb, ad 
Grants J. a. 4. has another name in the abendum, which contains che 
pl. 3. thing, the habendum is good. P As if the nomination of a, 
 »Dy.126.p1.48 advowſon is granted, habendum the advowſon, the hoben. 
2 81. tit. Zum is good, although it varies in name, for it is the ſame 
L.3.N. 4 pi. x, thing. So a giſt of a manor, babenium the ſervices, is 1 
olt 160 (f). good habendum, cauſd qua ſupra. So if a manor be grant 
ed or rendered by fine, habendum an acre parcel of the ma- 

nor to him and his heirs, thereby he ſhall have the manor 

for life, and the acre in fe-, becauſe there wants a limitati. 

on of eſtate for the reſt of the manor. S0 if an acre pared 

of a manor is let to one for life, and afterwards the manor him 

is given, habendum the reverſion of the acre in fee, this i m 

a good habendum for the acre, can a a, + and he __ 
[+158] ſhall have the manor only for life, ad ah eſtate was WW) 
expreſsly given in it. And if I give to a man all my land era 

in Dale, habendum Black-acre in fee, if Black-acre lies mill 

; there it is a good habendum, for it was compriſed in the pres exp! 

1 5 534. miſſes. ® And Littleton in his book ſays that where a man Wil"®" 
. 54, 5 confirms the eſtate of his tenant for life, habendum the land een 
Vis, Abr. tit. to him and to his heirs, the fee ſhall paſs thereby, and this be 
Confirmation habendum is good, and yet the land was not given in the Wc: 
A. 2. Pl. 1. premiſſes, not was any thing given, but only his eſtate in {6 
: \the land was confirmed, nevertheleſs foraſmuch as the land . 
was contained in the eſtate, for this reaſon the habendum the e 

land is purſuant to the premiſſes. > And fo Littleton allo br 

» Lit. $ 523. puts the cafe where there are two jointenants, and the one 4 
Tan. Treat. confirms the eſtate of the other, habendum the land to him ed. 
and to his heirs, that the fee ſhall paſs thereby. By which ue 
caſe, and by the others before cited it appears, that where z; 

there are words in deeds which comprehend other things in 

ſenſe, the thing comprehended ſhall paſs by the words, and 7. 

if it is contained in the premiſſes of the deed, and is nam- I 

ed in the habendum by another name, which contains the | 

ſame in ſubſtance, the habendum 1s good. And ſuch is our 

preſent cafe, for in the premiſſes of the deed, which is a Wh il 

demiſe of the reverſion of the land, the land is contained b 

and compriſed as the effc& and ſubſtance of the gran and 64 

demife : and the habendum the land after the eſtate for lives Bt ”" 

ended, as of land in poſſeſſion, is purſuant enough to the hi 
contents of the premiſſes. For if the reverſion of the land t 

had been granted for 20 years after the purticular eſtate ent- ne 

ed, he ſhould have had the land in poſfeſſion by ſuch grant. 

And this proves that the limitation of the land in poſſeſſion 


is not a limitation of a tliing not eompriſed in the premiſſes, 
but 
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but it is a limitation agreeable and purſuant enough thereto, 

ing and ſufficient in law to fulfil the intent of the parties in ma- 

ring good 2 contract. For the law does many times allow 

an of a more ſtrange habendum than this is. For if a man de- Er 
rn 

me 


viles land to one, habendum to him and to his heirs after the 15. pl. 22. Bro. 
death of the wife of the deviſor, there although the wife is Devise 52. M. 
not named before the habendum, yet ſhe ſhall take an eſtate 29: 7. 5. Bro. 


„ble thereby. 80 it is held in 4. Ed. 3. where 3 tan 5 65. gs 
na. gave land to another, habendum with Jean the daughter of this caſe, as it 
nor the donor in frankmarriage, there the wife not named be- a mm put, is 
11. fore the habendum ſhall take a joint eſtate with her huſband ;, to a7" "ui 


el by the habendum. And l if I leaſe land to F. S. habendum to tied rule of 
him for 20 years, the remainder to J. K. in fee, he ſhall lan at this di 


take the fee · ſimple, and yet he is not named before tlie Ba- — he. 


he bendum, for ſuch was the intent of the parties. And then I book of 132.5; 


lay, if the habendum is of ſuch efficacy” in law that it ſhall here cited, tho 
enable another petſon to take who is not named in the pre- Mg a= 


miſſes of the deed, a fortiore in our caſe the habendum may thereof in Bro. 
re. WY explain the intent of the premiſes in ſhewing the ſenſe of one 52, 
word, and eſpecially where the ſubſtance of the habendum is mn... 
nd Icon priſed in the premiſſes. Whetefore it ſeems to me that abridgmene of 
tis ce plaintiff ought to recover his damages, * 2 
the For the caſe in 13. H. 7. is of a deviſe to the heir at law afier the death of the wiſe, which 
in ij univerſally agreed to be good law, and to carry an eſtate for lite to the wiſe by neceſl, 
implication, for if ſhe ſhould nat take it, nobody elſe could, becauſe the heir is expreſsly ex- 
cluded by the deviſe from taking it until after her death. But here the caſe is put of a deviſe 
the to a ſtranger aſter. the death of the wife, which varies _— and. cannot carry an eſtate 
[fo for life to the wife by neceſſary implication, becauſe during her life it ſhall goto the heir, who 
_ ought to have it immediately on the death of his arceſtor, and from whom the law will never 
; give away the land by a poſſible implication only of the deviſor's intent (as here), but by z ne- * 
Mm c:ſ5ry implication. Aud therefore in this caſe it is only a demonſtration when the eſlate of 
ich tte ſtranger ſhall commence. So note a diverſity between a poſſible and a neceſſary implica i- 
ore on, wherewith agree all the later books of authority. And therefore 29. H. 8. Bro. Deviſe 
4 48. is not law. See accord Cro. J. 75. Vaugh. 263, &c. I Freem. 11. 2 Lev. 209, 208. Vent. 
in 323, 373, 376. 2 Keb. 782. T. Raym. 45 3, 454. 1 P. Wms. 38, 473. 1 Vern. 22. 2 Vern. 
ind $71, 572. 2 Bac. Abr. 66. 4 See Poſt 160, (e), and the books there cited. 
* 2 Bac, Abr. 495. Vin. Abr. tit. Faits C. a. pl. 3. 
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m- 

the | | 
Dur Afterwards in Eaſter term 2 & 3 Philip and Mary, the Eafter Term 2 
2 (ae was argued again by Gawady for the defendants, and © 3 T. U 4. 
ied by Dyer for the plaintiff. But 1 have not here reported 

nd Wl Gawdy's argument, becauſe it was much to the ſame effect 

ves WW ith that before reported on the part of the defendants, for 

the this argument was in a great meaſure a repetition of what he 

nd laid in his firſt, and I only heard part of his former argu- 

1d- ment as well as of this, and therefore I have not here re- 

nt. oO it, though what I heard was very well argued by 

on Im, 

os, 

ut 


Dyer, 


1 0 *. , 
4 5 
; 5a. h % F. 


Faſter Term 2 & 3 Philip and Mary, in C. B. 


28 lame Dyer, f This word (reverfion of land) has a double meay, 
i ing; the one is the eſtate left in him that makes the pan 

| r cular eſtate, (as before hath been truly defined) and is ju 
tho (ih Fo ,evertendi, for the land ſhall revert to the eſtate left : The 
other is the land itſelf when it is reverting, and that is the 
proper definition of the word. For reverſio is a Lata 

word, and in Latin it is called a noun- verbal, which is a 

much as to ſay, a noun derived from a verb, and ſo it is, for 

it is derived from this verb (revertor } and in Engliſh it u 

called (returning). So that reverſis terre is in Engliſh, th 

returning of the land, which is as much as to ſay, the land 

returning. Which ſenſe is warranted by the Latin, by con- 

verting the noun-verbal into the participle of the verb fron 

which it is derived. And ſo the returning of the land, and th 

land returning, is all one. And in this ſenſe of /and returnin, 

a reverſion is oftentimes taken by ſtatutes, and alſo by the 

writsin the Regiſter. For the ſtatute of Meſiminſter 2. cy. 

5. concerning advowſons of churches ſays, it' is provide 

that ſuch preſentments ſhall not be ſo prejudicial to the righ 

heirs, or to them unto whom ſuch advowſons ought to revert af. 

ter the death of any perſons, &c. ſo that the 1 calls the 

reverſion of an advowſon, the advowſon itſelf which after the 

death of the particular tenant ought to revert, and there. 

fore by this ſtatute a reverſion is of a thing which is in ſuch 

eſtate as _ revert, and it does not call it a right, or 1 

poſſibility of reverſion, but it calls it the thing itſelf which 

eDy. 125. pl. ought to revert after the particular eſtate ended. 5 And the 


43. Vin. Abr. form of entry for him that prays to be received upon default 
3 5 of tenant for life is, and ſo ſays,” that T. S. (the en for 
life) holds the aforeſaid tenements with the appurtenances wh 
term of his life, the rever ſion thereof after the — of the ws gra 
ſaid 7 S. belonging to the ſame (him that prays to be received) {for 
and his heirs, &c. which form of entry terming this a rever- Wa © 


ſion after death, proves that by a reverſion is meant the thing Wfor 

itſelf after the particular eſtate ended, and it is not only tha rev. 

which a man has during the particular eſtate, for it is a re-Wthe 

verſion after death. And therefore it is the thing which {tute 
immediately after the particular eſtate ended, and that is thut! 

returning of the land, or the land returning. Which ſpeech 

is moſt properly applied to living things, and by uſage it 

] transferred from animate things to things inanimate. 

11 Is + And ſo in 14. Kd. 2. the rever ſion of the tenant for le eas. 
« F. N. H. 144. Was granted to one and to his heirs ; ſi ſupervixerit the ie ſtatt 
Dyer 128. pl. a3. nant for life, and he had an action of waſt againſt the te. m 
* —_— nant for life, which is grounded upon the reaſon above. the 
Dy.125. pl.az. * And, fir, the writ of eſcheat is, gue ad ipſum reverti ii 
am bet tanguam eſchata ſua. d And ſo the writ of ceſavit is, u 

. 125+ pl. 43 · | | 


Fat ö 7 


Throckmerton verſur Tracy, &e. in C B. 


ad ipfum reverti debet per formam flatuti, &c. And the 

writ of Contra formam Collationis is, ad prefatum (the de- 

mandant) reverti debet, &c. a And the like words are in the T. N. B. arg. 

writs of Formedon in reverter ; and the writs of ad terminum 128. Pla. 

qui præteriit, intruſion, in caſu proviſo, and confimili caſu, | 

doexpreſs that the land ought to revert to the demandant, 

which writs at the ſame time that they declare that the land 

ought to revert to them, do alſo declare that there is a re- | 

verſion of the land when the particular eſtates are ended. — 

For in the very reverting of the land, there is a reverſion, 

that is, a returning» And a remainder and reverſion have . 5 

a great reſemblance. For the fine by which a reverſion is eli 258. 

granted after the death of the tenant for life ſays, that the Ante 157. 

land after the death of the particular tenant ſhall remain, 

and does not ſay, revert. And if a reverfion-is granted in fF-N-B.218.d. 

ail dependant upon an eſtate for life, the grantee ſhall have 24. pl. 5j. By. 

a formedon in remainder, and not a formedon in reverter, by 125. pl. 43. 
itzberbert's Natura Brevium. The reaſon, (as I appre- 

hend) is, becauſe the whole eſtate is not given, but the fee Dy · 125. pl. a3 

is reſerved ; x and the writ demands the land which the do- * Ante 135 (5 

nor, after the death of the tenant for life, granted to the 

demandant, habendum after the death of the tenant for life, 

Vc. And ſo there the writ is alſo the uſual form of every 

fine, as hath been recited, viz. that .the land ſhall remain 

after the particular eſtate ended. And therefore it declares 

that the remainder of the land is the land itſelf which ſhall ; Dy.125.pl.46, 

remain after the particular eſtate. i And in 10. Ed. 2. where M. 38. Ed. 3.26 

cfault WJ z woman was endowed of the third part of a houſe, the heir 2 . 


it for granted the two other parts together with the third part 5 
v7 which the wife held in dower cum acciderit, and by ſuch Reverſion G. 


afort- N cerant the reverſion of the third part ſhall pafs: for the rever- Pl 3- 

eived) WW ion is nothing elſe but the land itſelf when it falls, and it is 

rever a common phraſe of ſpeech, that he who has taken a leaſe 

thing ſor years to commence after a former leaſe, has taken the 

y tha {reverſion of the land which the leſſor held, and the ſenſe of gt. 33 H. 8, 
a re-Wſthe word is proper enough for the matter. k And-the ſta- cap 39.Dy.12g 
ich ü ute of erection of the court of Surveyors, which gave them P. 44- 
authority to demiſe the lands of the king for 21 years, has 

a proviſo in it, that they ſhall not make any leaſe of the re- 

verſion of any of the ſaid lands, and it was expounded that 


imate. they might not make a leaſe to commence after any other 
or le leaſe, for that in effect was a leaſe of the reverſion, which 
he te · ſtatute does therein declare that the reverſion of the land 
he te may be taken for the land itſelf after the determination of 
above. the firſt eſtate. And to ſay that ſuch a one demiſed rever/- 


nlerre, ot terram cum revertetur, or reverſionem cum ac- 
SY l cederit 
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eidrrit, is all one in common ſpeech, and of the ſame efeg, 
And therefore rævero terræ lis rather poſſeſſio- revertendi, tha 
jus reuertendi. And foraſmuch then as this word (r 
has two intendments, the one being that eſtate which 
man has during the particular eſtate, the other that which 
is immediately after the particular eſtate ended, and accors. 
ing to this laſt intendment is its proper fignification and de 
finition, and forafmuch as it is the intent of the parties u 
have the demiſe enure according thereto, why therefore ſhal 
it not enure ſo? Indeed I know no reaſon to the contrary, 
And that the intent of the parties is ſuch, is very apparent, 
for if it ſhould be taken as a grant of the reverſion, then the 
rent which the abbot reſerved upon the firſt leaſe ſhould pak 
with it, which was not the intent of the abbot, as every ma 
may diſcover. And the appointment of the term to cons 
mencee aſter the firſt eſtate ended declares alſo the intent d 
the parties to be that it ſhould enure as a leaſe, and not 21 
grant of the reverſion. Alſo the words have delivered, gran 
ed, and to farm let, imply the intent of the parties to be 
that it ſhould enure as a leaſe of the demeſn, and not as 1 
grant of the reverſion. For one cannot properly be farme 
of a reverfion, not ſhall a man have an ejection⸗ r of 4 
reverſion, and therefore theſe words (ts farm- lat) declan 
that it was the intent of the parties that it ſhould: enure 1 
leaſe after the eſtates for lives ended. And therefore ind 
much as the intent was ſuch, and the words are capable d 
performing the intent, it ſeems to me that the demiſe ſhal 
1 pynag pl cnure accordingly. I But if the habendum here had been is 
life, or in fee, then it might not be good, nor comment 
after the particular eſtate ended; for when a frechold is « 
paſs it ought to have livery or attornment, but that is nd 
neeeſſary in cafe of a leaſe for years which is but a contrad; 
and therefore it ſeems to me that the intent appearing 2 
is here ought to be favoured. And the words here incl 
to make the thing enure accordingly, as — well (a 
2 as © quod carte et munimenta benigne inter pretanda ſunt, ut n 
8 ja — . of | 
Nets ben. ton, as Dyer ſbewed me afterwards in his book, are thus, v 
benign faciende ſunt interpretationes inflrumanti proprer j 
phicitatem laicorum, ut res magis valeat quam pereat : And 
cavil about the propriety of words, when the intent of 
parties appears, is not commendable, nor has it been 
tiſed by the judges in former times, but on the contra 
they have applied the words to fulfil the intent, rather th 
have deſtroyed the intent by reaſon of the inſufficiency « 
k 
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the one or the other, there is nothing granted by the pre. 

miſſes of the deed, for the eſtate of the tenant for life is not 

N þ enlarged, but the laſt words of the deed do only give the 
703. P.5.Ed.z eſtate. © So a gift to a man, habendum to him with a wo. 
17 a. Dy. 125. man in frankmarriage, ſhall enable the woman to take tho 
pl. 1 not named before the habendum. 4 And Littleton puts 
* ol 15 the cafe, that where land is given jointly to two, habendun 
Poph-126,182. the one moiety to the one, and the other moiety- to the 
2 Bac. Abr-494 other, this ſhall ſever the jointure, and make them tenants 
Ante 158 (an in common. © So by the better opinion in 8. Ed. 3. wheie 
oe” FH a man gives land to two, habendum to the one for life, and 
7 re after his death to the other and his heirs, the one ſhall hare 
746. pl. 49. the whole for life only, notwithſtanding the jointenancy 
2 pl. 10. given in the premiſſes, although it has been put contrary 
3 . fo: 153. And if the habendum ſhall give an eſtate in a thing 
Hob. 192.- Co, not given before, and to a perſon not named before, and 
Litt. 183. b. ſhall alter an eſtate given before, then may it beſt declate 
Salk. 391. — the ſenſe of the words of the premiſſes in our cafe ; eſpecial. 
Nach 39 ly where the pre miſſes comprehends the thing in the Habu. 
Finch 99. dum, as it does in our caſe.” f As a grant de'diſpeſitione Et. 
erk. $275 - clefſie, habendum advocationem, or a grant of the ſoil of x 
3 wood, habendum the wood, or a grant de funde domus, bo. 
Plowd. Quar. bendum domum, or a grant of a manor, halendum the ad- 
5 370. vowſon which is appendant to it, is good, for the thing in 
| the habendum is contained in the former part of the grant, 
* ont. as it is in our caſe. 5 But a grant of common out of land, 
1 ROE Ns habendum' the land, or of the herbage of a park, habendun 
Þy. 10. pl. 37. the park, and ſuch like, is not a good habendum,' becauſe i 
126. pl. 06 is 9 thing which is not compriſed in the premiſſes 
mos 11.19. of the deed. But ours is quite a different caſe, as I have 
2 Kol. Abr. 65, ſhewn before, wherefore it ſeems to me that the plaintif 


K.pt.1.Co.Litt. ſhall recover his damages. 

183.b.2.Co 55. | > i gp | 

b. Cro. E. 25. pl. 2. 89. pl. 13. Hetl. 22. Palm. 34. Hob. 172. 1 Freem. 51. 12 Mod. 400- 
Per«. $ 174. Batnard. Cha. Rep. 48. 2 Bac. Abr. 497. Vin. Abr. tit. Grants J. a. pl. Ir 
3. pl. 1. K. a. pl. . f Py. 126: pl. 48. ee ante 15) (p-) D. 126. pl 
Vin. Abr. tit. Grants J. a. 4. pl. 1. eo i: natal e 


Aſterwards at another day in the ſame term all the jub 

— tices argued. But becauſe a great part of their argument 
9150 tended to the ſame effect with thoſe before reported, and 
alſo becauſe the learned and ingenious. arguments already 

reported. were very long, I have here but briefly touched 

upon what they ſaid, and have rather ſhewn their opinions 

upon'the matter, than reported their arguments at large. 

For if I ſhould report their arguments as well as thoſe of # 

N | ag 
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the ſaid ſerjeants in full, it would make too large a volume, 
and would tire the reader's patience. | | rt +] 
$taunford puiſne jultice laid down three rules for the un- Sind. 
d:rſtanding of deeds. Firſt, that they ſhall be taken moſt 
beneficially for the party to whom they are made ; ſecondly, 
that a deed ſhall never be void, where the words may be 
zpplied to any intent to make it good; and upon this he 
cited Prafton, who faith, benigne faciende ſunt interpretati- 
ones inſtrumenti, ut res magts valeat quam pereat, and in an- 
other place he ſaith, in re dubiq ; thirdly, h that the words 
ſhall be conſtrued according to the intent of the parties, and 2 Abr. tit. 
not otherwiſe; and here he cited what Braten faith, carta ee 
wn oft niſi veſtimentum donationts ; and the intent directs 
giſts more than the words. | As if an annuity is granted pro. Ed 7 
confilio impendendo, and the grantee has divers faculties, yet 10, Pita. Au- 
the counſel ſhall be given in ſuch faculty as was intended. nuity 19. Ero. 
k And ſo it is held in g. Ed. 4. that if a receiver is bound in |: e 
an obligation to his maſter to pay him emnia recepta et reci- weak 4 
pienda in his office, he is not thereby bound to pay all Bac. Max. reg, 
that he might receive, but only what he ſhall receive in fad, ““. 
ſo that the intent ſhall be purſued rather than the words. T. ka 
And where a man makes a. leaſe of a houſe, ſo that the 26s 
lelſee may make his profit of the houſe, he may not throw poſitivu 12. 
down the houſe, nor commit waſt therein, by the opinion H. 17. Ed. 4. 
of the book, for the intent was otherwiſe, altho' the words 5. pl. 21. Fus. 
ny ſeem to favour that conſtruction, And upon this laſt Walt 101, 
and the other two rules he put ſeveral caſes. And he ſaid see ante 158 
that to purſue the words is ſummum jus, which judges ought (f) and the 
to avoid, and rather purſue the intent. And as to the prin- ery en 
cipal matter, he ſaid ® that a reverſion has two intendmeats, 
the one is an eſtate left continuing during the particular ei- 
tate, which is the moſt common ſenſe, the other is the re- 
turning of the land after the particular eſtate ended, which 
is the natural ſenſe of the word, according to the definition 
of the Latin-tongue, ſo that the reverſion of the land, and 
the land when it reverts, is all one. And the ftatute of 
Weftminfler 2. cap. I. which ſays, that they, to whom the land 
was given under ſuch condition, ſhall have nz power to alien 
the ſame, but that it ſball revert unto the giver, if iſſue fail, 
Ic. intending to put a ſtop to the power of the donee from 
barring the donor of the reverſion of the land, prohibits his 
alienation, and direQs that the land ſhall revert to the do- 
nor, ſo that the reverſion of the land, and the land reverting, 
is all one. And in ſuch ſenſe the deed here is uſed ; but if 
it had ſtopped ip the firſt 4 viz. in the premiſſes, then 
2 2 ($4 


: 
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it ſhould have been taken meerly as a grant of the reyerſon, 
[ + 161] but the Haben dum, which is the other part, + is ſuch an ad. 
ö dition as makes the clauſe but one in effech. As if I releaſe 
all actions, and ſtop there, all actions are gone; but if 
lay further, which I have as executor to J. 8.” there 
M. „Ed. 4 the generality is reſtrained. So in the cafe of 9. Bd. 
22. b. Fitz du. where the king had granted to Garter king of Heralds 1g, 
nuity 12. H. 5. for term of his life, if he had ſtopp'd there he ſhould hav 
. GEM 1. had it abſolutely for term of his lite 3 but when he ſays fur. 
Ffates 44. Pa. ther, by reaſon of bis effi, thereby the generality of the 
tent Go. Dy, grant is reſtrained, ſo that if he were removed from his of. 
6. pl. 34. fice he ſhould loſe the annuity, So is it in the caſe here, if 
8 the deed had ſtopp'd when the reverſion was granted, it had 
2 Finch B. been meerly a reverſion in the nature of a reverſion. com- 
Kitch-287. monly taken; but when it is ſaid, habendum the land from 
2 15 Folk the feaſt, &c. this is become annexed to the firſt part, and 
381. 9:2 makes it but one entire deed, which ought to agree in i. 
ſelf, nam turpis eff pars gue cum ſuo lots non conuenit. And 
then foraſmuch as every part of the deed ought to be con- 
pared with the other, and one entire ſenſe ought to be made 
thereof, to this end the three rules aboyeſaid are to be rt 
membered, by the one of which the deed ought not to be 
made void, if any ſenſe can be made of it, u 
there may here; by the ſecond rule it ſhall be talen 
molt beneficially 4 Smith and his wiſe; and by 
the third rule it ſhall he taken according to the intent of the 
parties: And in order to accompliſh theſe three rules the 
deed here ought to be taken as a good leale for 21 years ab 
ter the firſt eſtate ended, for ſuch way the deed takes effed, 
and ſhall: be moſt beneficial for him to whom it n 
made, and ſhall enure according to the intent of the par- 
ies 3 and in taking it in this ſenſe the three rules are ful 
v Dy. 126. pl. filled. b And he ſaid that where the party demifes and 
47- grants reverfionem terræ, halendum terram, here is an be 
7 bendumot the ſame thing which is mentioned before, altho 
it is in another caſe, tor (terre) is in the genitive caſe, and 
(terram) is in the accuſative, and it is not neceſſary tha 
they ſhould: both be in the ſame caſe. For if a man grant! 
to another all his eſtate in une acra terre, habendum pro- 
diftam acram fibi el hæredibus ſuis, this is a good hqhendun, 
altho' the acre was mentioned before in the ablative calc, 
and in the habendum it is in the accuſative, for the acre was 
mentioned before notwithſtanding it was in another caſe. 


So is it in our caſe here. Wherefore it ſeemed to him to be 
2 good leaſe, and that the plaintiff ſhould recover his de- 
mages. And this was the ſubſtance of his argument, altho' 


it was much more amplificd with many caſes, 


mages. 
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Saunders juſtice to the ſame purpoſe. He ſaid that deeds- 
ought to have a reaſonable expoſition, which fhall be with- 
out wrong to the grantor, and with the greateſt advantage Sender: }. 
to the grantee. © As if an abbot grants a corody to eile Re A e 
him and his ſervant to fit at his mefs, he may not bring one Ws 
that has a noiſom diſeaſe. d So if one grants eſtovers to 


c 1 Finch 43. 
2 Finch 56. 


cattle, yet be ſhall not have common for -_ — Eile e 
crore the 


tail. h So a 8 of 20s. by two tenants in common out of Perk. 5 08. 
their land ſha 


ſhall have 208. each. i So in 34. — where a man 2 Finch 36. 
775 


ſue ſe extendunt, ſalus tamen ſlagns molendini, there it is held 546. 
that the Ge e ef ; 4 


the land it ſhall be good. And he admitted the aid caſes of aRol Abrags. 
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intents may be gathered. And to cavil about the words in 
* Tully de Offi fubverſion of the plain intent of the parties, as Tully o fay, 
ciis lib. 1. fo. in his bock of Offices, Eſi calumnia quedam et nimis callids 
| fed malitisſd juris inter pretatis, ex que illud, ſummum ju, 
ſumma injuria; as he puts an example of one who had taken 
— 130 days with his enemy, and in the night he 
_ deſtroyed A; depopulated their poſſeſſions, becauſe (as he 
© © - * ſaid) the truce was for days and not for nights, which Tulh 
n accounted meer injury and injuſtice. And ſuch interprets- 
- +. . tion of the law he has 1 4. men to avoid, and to ob- 
ſerve and follow the intent of the words. And certainly the 
| words ate no other than the teſtimony of the contract. 
And in the caſe here (as he apprehended) there are all the 
five garments, which Brafqn ſays. are neceſſary for the 
: dloathing of contracts, as they are expreſſed in theſe verſe, 
7 Brad. lib . Ke, verbis, ſcripto, conſenſu, traditione, 
e Jundſura, veſies ſumere pala ſolent. 
36. a, for here there is mattet of ſubſtance, words, writing, con- 
_ ſent and delivery, and then it ſhall be a perfeQ contrad, 
; and conſequently a leaſe, And therefore he was of opinion 
[+162] that the leaſe + was good, and that the plaintiff ſhould reco- 
ver. And he put much other matter, and many other caſe 
? | in maintenance of his opinion.. 
Brown J. Sir Humphry Brown juſtice tothe ſame purpoſe. He ſaid 
| that the intent of the abbot and convent, and of Smith and 
his wiſe was to have the land pals as a leaſe after the part» 
cular eſtate ended, and not otherwiſe ; and foraſmuch as it 
was their intent that the word (rever/jon) ſhould enure ſuch 
way, it ſeemedRo him that the law would warrant' it, For 
| the land is inffuded in the reverſion, which if it was not, a 
þ man by a grant of the reverſon could not have the land in 
poſſeſſion aſter the particular eſtate ended. And a teoffment 
of a carve, habendum the manor of D is good, if the carve 
3 conſtitutes the- manor, 2 And if land is parcel of an ofiice 
2 Rol Abs 1. it ſhall paſs by a grant of the office, becauſe it is included 
B. pl. 3. 1 Keb, in the grant. 90 is it in the caſc of a grant cf a reverſion, 
331, and much more, he ſaid, when it has a tendency to makt 
the leaſe good. And therefore he was of opinion that the 
plaintiff ſhould recover. © N 
Brook C. J. Robert Brook chief juſtice to the contrary, There ſeems 
to me to be a diverſity between the caſes: put and our ease 
here. For where a releaſe of the right in the land is made 
by him in the reverſion to the termor, habendum the land, 
this a ood habendum, altho? he did not give the land before, 
for the*termor had the land, and ſo was in poſſeſſion of i, 


4 
* ” 


and 
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and therefore it was not neceſſary to give him the land, but 
the habendum enuring by way of enlargement of his eſtate is 

But in our caſe Smith and his wife had nothing in 
the land before the deed of demiſe, ſo that it commences de 
vo, in which caſe the premiſſes ot the deed ought to give 
an eſtate before the habendum can enlarge it, for which 
reaſon the caſes are not alike. And as to the ciſe where a 
man gives all his eſtate in the land, habendum the land in 
fee, fr, this is a geod habendum, for this word (eflate in 
land) is a general word, which comprehends the land and 
all the degree which the party has in it, and therefore the 
habendum is there purſuant to the former part. But a re- 
verſion of land is not a general word, but a ſpecial word, 
and does not contain all the degrees, or all eſtates in the 
land, but one degree, or one eſtate only: And then when 
a man grants the reverſion, which is in one degree, haben- 
dum the land, which is in another degree, and the word is 
general, it is not alike, for in the one caſe the general word 
goes before, and in the other the ſpecial, and fo the caſes 
ate not alike. d And as to the caſe of an office, by the grant 


whereof land ſhall paſs, fir, this is true, and the caſe is in v T. 1. H. 7. 


1. H. 7. but there the land is © appurtenant and appendant 
tothe office, which the land is not to the reverſion, 


reverſion is a ſpecial eſtate in the land; and therefore the 


caſes do not agree. And as to what has been ſaid, « that *Sce Poſt 169. 


by the grant or feoffment of the land the reverſion ſhall paſs 


with attornment, and fo by the grant of the reverſion the“ Ante 165 (b) 


land ſhall paſs, fir, I admit that a reverſion ſhall paſs by a 


grant of the land, for the word (land) is a general word * Ante 161 (m) 


which contains all eſtates that the grantor or feoffor has in 
u, and therefore it is able to convey to another all eſtates 
which the grantor or feoffor has in it. Bur a reverſion is a 
particular eſtate made out of the general'land, which parti- 
cular is not able to conyey to another the general, and ſo 
the caſes are not alike. ' And as to the caſes where 'a thing 
may paſs by another name, as a manor by the name of a 
carve, and an advowſon by the nam- - nomination or 
diſpoſition and'the like, fir, there the thing itſelf paſſes, for 
he that has an advowſon has no other profit or thing but the 
nomination or diſpoſition, and the manor is made of the 
carve, and ſo it is one ſame thing. But the poſſeſſion and 
the reverſion are two things, the one whereof is not known 
by the name of the other, but they are diſtinct things, and 
therefore the caſes are not alike. And as to what is 
laid that the intent of the partics appears here, which we 

| | | | ought 


but the incident 13. 


Eaſter Term a & 3 Philip and Mary, in C, B. 


ught always to purſue, and for that purpoſe. the rule of 

Waden is * fir, to this it may Lo anſwered, an 

| et reguls guin fallit, and there ought to be apt words ta ex. 

B. N. C. $60 preſs the meaning, or elſe the meaning ſhall be void. f Fe 
the party ought to direct his meaning according to the lay, 

and not the law according to his meaning, for if a man 

ſhould bend the law to the intent of the party, rather than 

the intent of the party to the law, this would be the way to 

introduce barbarouſneſs and ignorance, and to deſtroy al 

learning and diligence. For if a man was aſſured that 

whatever words he made uſe of his meaning only ſhould be 

conſidered, he would be very careleſs about the choice of his 

words, and it would be the ſource of infinite confuſion and 

«Dr. & Stud. incertainty to explain what was his meaning. # And there- 
Jib. x. cap. 24, fore a great number of caſes might be produced where the 
fo.71-lid.3.caP--intent ſhall be ſet afide, if it does not agree with the law. 
Vin. Abl tit. h As in the cafe of 9. H. 6. where an abbot and convent by 
latent A. pl. z. deed indented gave a croft to W. in fee, and in return for 
this gift the ſaid W. renunciavit toti communia quam haber: 

oe Mg. F-6-35- conſuevit averiorum ſuorum cum averiis of the abbot and con. 
cofmeats 5. vent, and this releaſe of the common was there taken to be 
Bro.Expofition void, becauſc it did not ſhew to whom he renounced the 
8. Pai I common, yet there the intent was plain, for he had com- 
— — 4. mon in the land of the abbot, and his meaning was to te- 
Sed contra leaſe it to the abbot, but becauſe of the incertainty it wa 
1 Rol. R. 330. void. | And where a leaſe was made to huſband and wife, 
og 1.5 Bulk: and the reverſion of the land which the huſband held wa 
154 per Hargl- granted, this was held void notwithſtanding the intent, be- 
tn ]- Perk. 5 cauſe it miſtakes the certainty of the particular eſtate 
79. 4vbitatur« æ And ſo where there was lord and tenant of 3 acres, and 
H. 23. Ed. 3.the lord granted the ſeigniory which he had in one acre, 
Pope ny this was holden void in 17. Eg. 3. notwithſtanding the in- 
ITS tent, becauſe his intent did not agree with the law. 80 
2 Co. 67. b. where one holds of a man by caltle-gyard, homage, and 
por 96. tealty, and he grants to another all the ſervices, it is held 
Ero. E. 80 in 31. Ed. 1. that the caltle-guard cannot paſs becauſe he does 
2 Brownl. 334. not grant the caſtle but reſerves it, and therefore he that 
Gouldſb. 26. has not the caſtle cannot have the caſlle- guard ; whereforc 
1 his intent to grant all the ſervices could not make them all 
Gon E. pl. 1. 2. to paſs, becauſe it was not according to law, fo that the 


x M. 7. Ed. 4. law rules the iatent, and not the intent the law. But 


25. a, per Litt, ; 3 in 
Fitz. Grants 19, 2 Co. 67. b. UM. 31. Fd. 1 Fitz. Afſize 44 t. Bro. Grants 162. Te. 
nutes 58. 4 Co. 86. b. 1 Finch 12. 2 Finch 15. Wing. Max. reg. 41. pl. 59 T. 19 


H. 8. 9. b. per Norwich, Fuab. et More. 3 Co. 20. b. 27. b. 3 Leon. 166. « Bulſt. 62, 19 
2 Bulſt. 129. 2 Brownl. zog. 1 Freem. 143. 4 Mod. 68. Ld, Raym. 630. 1 P. WME # 
Perk. 5 562.1 Finch 151, 2 Finch 172. Polt 41;, 62, 40. re bf 


Throckmerton verſus Tracy, &c. in C. . 


in teſtaments the intent only ſhall be obſerved and confidee- 

ed, becauſe it is preſumed that the teſtator has not time to 

ſettle every thing according to the + rules of law, and wills [ + 163] 
are moſt commonly made on a ſudden, and in the teſtator's 

aſt moments; and ſo is the difference between them and 

acts executed in the party's lifetime. And, fir, here the 

reverſion of the land, as it is uſed and taken in our law, and 

the land itſelf are of two different natures, and the one will 

extinguiſh the other, * for if the reverſion comes to the poſ- 

ſeſſion it is no longer a reverſion, no more is it where the Ante 151 (e). 
poſſeſſion comes to the reverſion, ergo it is a diſtinQ eſtate 

tom his eſtate. And for theſe reaſons the habendum the 

land is not purſuant to the reverſion granted in the pre- 

miſſes, and ſo the intent is not framed according to law. 

And it is moſt certain that the cloifterers in making their 

leaſes and deeds had commonly a peculiar form thereof 

which they ſhould ſtick to ſo preciſely, that rather than de- 

viate from their cuſtom they would mar the whole; and 

therefore becauſe they would not direct their form according 

to the rule of law, but would have the law bend to their 

uſage, they have deſtroyed the force of many deeds, as they 

have done here; for which reaſon the plea in bar to the 

wowry is not good. | + mat 

And note, he and alſo Brown juſtice ſaid that the avowry neceſſary in 

was not good, becauſe the avowant had not averred his —_— 
plea, But afterwards the prothonotaries ſearched their pre- A erment 81. 
cedents, and told the juſtices that the common uſage in ſuch B. N. C.$ 458. 
avowry was to make the avowry wt 22 without aver- 3 303. 
ment, with which the juſtices were ſatisſied. And after- 161. 4. Hardr. 
wards Brook ſaid to juſtice Saunders (as I was informed by 79. Bridgm. 21. 
Saunders himſelf) that he was content that judgment ſhould Doc. Pla. 49,30. 
de given for the plaintiff, and accordingly the ſame term; finch — 
judgment was given for the plaintiff by award of the court, Heath's Max. 


45 hereafter appears by the reſt of the record. 35 Cm 
: , 3. 1 - * 1 
tit. Averment B. pl, 24. 26, Poſt. 34a. Sge ſtatute 4 & $ 4, cap. 16. q 


At which day here came as well the aforeſaid Jobs Throck- The reſt of the 
nerton as the aforeſaid Richard Tracy and William Nichols recerd . 
/-n by their attornies aforeſaid; whereupon the premiſſes 
being ſeen, and by the juſtices here more fully underſtood, 
it ſeems to the ſame juſtices that the aforeſaid plea of the 
aforeſaid Jobn Throckmerton upon the aforeſaid writing in- 
cented to the avowry of the aforeſaid Richard, and to the 
cognizance of the aforeſaid William in manner and form 
aforeſaid above in bar pleaded, is ſufficiert in law to 
maintain the action of the aforeſaid John Throckmerton for — 
the 


Judgment. 


Eaſter. Term 2 & 3 Philip and in C. B. 


* 


the taking the cattle aforeſaid againſt the aforeſaid Richer 


| Tracy and William, and to preclude the ſaid Richard Tray 


and William from their avowry and cognizance aforeſail 
againſt the aforeſaid . John Throckmerton, as the aforeſaid 
John hath above alledged. Therefore it is conſidered tha 
the aforeſaid John do recover againſt the aforeſaid Richary 


and William his damages by reaſon of the taking and unjul 


detention of the cattle aforeſaid. But becauſe it is unknown 
what damages the ſame Fohn has ſuſtained by reaſon of the 
taking and unjuſt detention of the cattle aforeſaid, it is com- 
manded to the ſheriff that by the oaths of good and lawfil 
men of the county aforeſaid he diligently enquire what da. 
mages the aforeſaid John has ſuſtained as well by reaſon a 
the taking and unjuſt detention of the ſaid cattles, as for hi; 
coſts and charges by him about his ſuit in this behalf lait 
out; and the inquiſition which, &c. the ſheriff ſhould make 
appear here from the day of the holy Trinity in fifteen days, 
under his ſeal and the ſeals &c. At which day here came 
the aforeſaid Fohn Throckmorton by his attorney aforeſaid. 
And the ſheriff, viz. Walter Dennis knight now returne 
a certain inquiſition taken before him at Vinchcomb in the 
county aforeſaid the ſeventh day of June laſt paſt by the oath, 
of twelve &c. by which it is found that the aforeſaid Jh 
has ſuſtained damages by reaſon of the premiſſes, beſides hi 
coſts and charges by him about his ſuit in this behalf laid 
out, to the amount of 301. and for his coſts and charges d. 
Whereupon it ſeems to the jyſtices here that the aforeſaid 
John ſhall mitigate the damages aforeſaid for coſts &c. in : 
reaſonable manner to be releaſed before they give judgment 
thereon, whereſore it is ordered to the ſaid Fobn that he do 
ſo. And thereupon the ſame John remits here in court to 
the aforeſaid Richard Tracy 60s. of the ſaid damages; and 
prays judgment of the reſidue of the damages aforeſaid to be 
rendered to him; whereupon the ſaid 608. heing deduQed 
and taken off, it is conſidered that the aforeſaid John do te. 
cover againſt the aforeſaid Richard and William the reſidut 
of his damages aforeſaid to the amount of 35. by the in- 
quiſition aforeſaid above found. And the aforeſaid Richard 
in mercy, &c. 


Nite, 


24 
The Pleadings: Hill verſus Grange. : 


Fe ST 4 
Note, That fifteen days after St. Michael in the ſecond and 
g third years 2 the reign of King Philip and Queen Mary, [+164] 
wen new ſerjeants were made, viz. out of the Inner-Tem- 
ple, John Prideaux, who was of the county of Devon ; out 
of the Middle-Temple, Francis Morgan, who was of the 
county of Northampton, Robert Catline, who was born at 
Thrapſton in the county of Northampton, and dwells in the 
county of Bedford, and Anthony Brown, who twas of the 
county of Eſſex 3 out of Lincoln's Inn, William Raſtal, 
who was born at the city of Coventry, but for the mol part 
dwells in London and Kent, and W. Bendloe, of the 
county of Eſſex ; and out of Gray's-Inn, John Walpole, 
of the county of Norfolk. And they argued their caſe, called 
the ſerjeant's caſe, in Eaſter and Trinity terms in the ſaid 
ſecond and third years of the reign of the ſame king and 
queen. And the juſtices argued the ſaid caſe in the term of 
St. Michael "then next following, viz. in the third and 
fourth years of the reign of the ſaid king and queen. And 
the caſe was depending in the Common Bench between 
William Hill plaintiff in an action of treſpaſs, and John 
Grange defendant, a brief report whereof here follows. And 
the record was read thus. 


youe Grange late of Great-Efton in the county aforeſaid 
yeoman was attached to anſwer William Hill of a plea, Hill. Term 3&3 
in: whcrefore with force and arms the cloſes and houſe of the F. = __ 
men a {2'd William at Great-Dunmow he broke, and his graſs to gen 

he co the value of 100. there lately growing with certain cattle Same prece - 


eat up, trod down, and conſumed, and other wrongs to dent. 


urt to 

and bim did, to the great damage of the ſaid William, and 1 
to be againſt the peace of the lord the king and lady the queen 

uacd now, &c. And whereupon the ſame William by Fohn Bill 

Jo re- his attorney complains that the aforeſaid John the tenth day 


he in- 
ichard 


Nite, 


of November, in the ſecond and third years of the reign of 
the lord the king and lady the queen now, with force and 
arms the cloſes and houſe of the laid William at Great-Dun- 
mow broke, and his graſs to the value, &c. there lately 
growing with certain cattle, viz. horſes, oxen, cows, hogs, 
and ſheep eat up, trod down, and conſumed, and other 
wrongs, &c, to the great damage, &c. and againſt the 
peace, &c. wherefore he ſays that he is damnified, and has 
damage to the value of 20/. and thereupon he brings ſuit 


&c. : 
PART 1. D d And 


comes and defends the force and injury when, &c. and a 


| The Pleadings : Hill verſus Gravge: 
Bar s to fart. And the aforeſaid John by Robert Bedingfield his attorney 


to the coming with force and arms ſays that he is not guilty 
thereof, and of this he puts himſelf upon the country; and 
the aforeſaid William likewiſe. And as to the reſt of the 
treſpaſs aforeſaid above ſuppoſed to be done, the ſame Job 
ſays that the cloſes and houſe aforeſaid, and alſo the places 
in which the treſpaſs aforeſaid is ſuppoſed to be done, are, 
and at the time aforeſaid when the treſpaſs aforeſaid is ſup- 
poſed to be done were, one meſſuage, 100 acres of land to 
the ſame meſſuage appertaining from time beyond the me- 
mory of man, and 100 acres of meadow with the appurte- 
nances in Great-Dunmow aforeſaid. And as to any treſpaſz 
in the aforeſaid meſſuage and 100 acres of land with the ap- 
purtenances of the tenements aforeſaid, the fame John 
ſays that the aforeſaid William his action aforeſaid thereof 
againſt him ought not to have, becauſe he ſays that before 
the aforeſaid time when the treſpaſs aforeſaid is ſuppoſed to 
done, one Henry Pate was ſeized of the ſame meſſuage and 
ICO acres of land in his demeſn as of fee, and being ſo ſeiz- 
ed thereof before the aforeſaid time when &c. viz. the fixth 
day of Auguſt in the ſecond and third years of the reign of 
the lord the king and lady the queen now, at Great-Dur- 
mow aforeſaid, by a certain indenture made between the 
aforeſaid Henry of the one part, and the aforeſaid Jobn of 
the other part, (one part whereof ſealed with the ſeal of the 
ſaid Henry the ſame John here brings into court, the date 
whereof is the ſame day and year) demiſed the aforeſaid 
meſſuage with all the lands to the ſame meſſuage appertain- 
ing to the aforeſaid John, to have to him and his afligns 
from the ſame ſiæth day of Auguſt until the end and term of 
20 years from thence next following, and fully to be com- 
leat, yielding therefore yearly to-the aforeſaid Henry and 
is heirs forty ſhillings at two terms of the year, that is to 
ſay, at the feaſts of the Annunciation of the bleſſed Virgin 
Mary, and of St. Michael the archangel to be paid by equal 
portions, by virtue of which demiſe the ſame 2 was and 
yet is poſſeſſed of the ſame meſſuage and too acres of land. 
And the aforeſaid William, claiming the aforeſaid meſſuage 
and 100 acres of land by colour of a certain deed of demiſe 
thereof made to him for term of his life by the aforeſaid 
Henry Pate long before the demiſe aforeſaid made to the ſaid 
ohn (where nothing of the ſaid meſſuage and 100 acres of 
nd ever paſſed into the poſſeſſion of the aforeſaid William 
by that deed) into the ſame meſſuage and 100 acres of land 
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before the aforeſaid time when, &c. entered, upon the pot- 
ſeſlon of which faid William thereof the ſame John after- 
wards, viz. the fame time when, &c. claiming his term 
aforeſaid, into the ſaid meſſuage and 100 acres of land re- 
entered, and the graſs in the ſame 100 acres of land then 
growing with the cattle aforeſaid eat up, trod down, and 
conſumed, as it was lawful for him to do; and this he is 
ready to verify, wherefore he prays judgment if the afore- 
laid William his action aforeſaid thereof againſt him ought to 


2ppuftenances, the ſame John ſays that the aforeſaid Milli- 
an his action aforeſaid thereof againſt him ought not to 
have, becauſe he ſays that before the aforeſaid time when 
the treſpaſs aforeſaid is ſuppoſed to be done, one John Pal- 
mer late abbot of the late monaſtery of the bleſſed Virgin 
Mary of Tultey in the aforeſaid county of Eſex was lately 
ſeized of the ſame 100 acres of meadow with the appurte- 
nances in his demeſn as of fee, in right of his late monaſte- 
ry aforeſaid, and being ſo ſeized thereof, the ſame late ab- 
bot with the conſent of the then convent of the ſame late 
monaſtery, before the aforeſaid time when, &c. viz. the 
ixth day of November in the 24th year of the reign of lord 


„ 


— 
— 


=, 7 K © no 


> 2. N * 


the father of the lady the queen now + by his certain wri- 
ting indented, one part whereof ſcaled with the common 
al of the ſame late abbot and the then convent the ſame 
John produces here in court, the date whereof is in the 
hapter-houſe of the ſame late abbot and convent, at the 
ptoreſaid late monaſtery of Tiltey aforeſaid, the ſame da 

and year, demiſed the ſame 100 acres of meadow with the 
dppurtenances to the aforeſaid Fohn Grange, to have and 
ccupy to him and his aſſigns from the fame Pr day of 
November until the end and term of fixty years from thence 
ext following fully to be compleat, yielding therefore 
early to the aforeſaid late abbot and his ſucceſſors forty 
lings to be paid by equal portions at the feaſt of the An- 
unciation of the bleſſed gin Mary, and of St. Michael 
de archangel, by virrue of which'demiſe the ſame Jobn was 


aiming the fame Too acres of meadow with the apputte- 
ances by colour of a certain deed of demiſe thereof made to 
im for term of his fe by the aforeſaid late abbot, long be- 
"re the aforeſaid ſixth day of November, (where nothing of 
he fame od acres of meadow cver paſſed into the poſſe ff 


Henry late king of England the eighth from the conqueſt, 


D d 2 on 


have, &c. And as to any treſpaſs in the aforeſaid 100 acres Bar as to the 
of meadow the reſidue of the tenements aforeſaid with the reſt. 


[ tf 165] 


nd yet is thereof poſſeſſed.” And the aforeſaid "William, Colour, 


ſaid time when, &c. entered, upon the poſſeſſion of which 


year, viz. at the aforeſaid feaſts of the Annunciation of the 


The Pleadings: Hill verſus Grange. 


on of the aforeſaid William by that deed,) into the ſame 109 
acres of meadow with the appurtenances before the afore. 


ſaid William thereof the ſame Fohn afterwards, viz. the 
ſame time when, Cc. into the ſame 200 acres of meadoy 
with the appurtenances re-entered, and the graſs aforeſaid 
in the ſame 100 acres of meadow with the appurtenance, 
then growing with the cattle aforeſaid eat up, trod down, 
and conſumed, as it was lawful for him to do; and this he 
is ready to verify, wherefore he prays judgment if the afore- 
— William his action aforeſaid againſt him ought to hay, 

e. 

And the aforeſaid William, as to the aforeſaid plea of the 
aforeſaid Fobn te the treſpaſs aforeſaid done in the aforeſaid 
meſſuage and 100 acres. of land above in bar pleaded, (ay; 
that by any thing before alledged in the ſame plea he ought 
not to be precluded from having his action aforeſaid theredf, 
becauſe he ſays that true it is that before the aforeſaid time i 
of the treſpaſs aforeſaid done the aforeſaid Henry Pate vu 1: 
ſeized of the ſame meſſuage and 100 acres of land in hu * 
demeſn as of fee, and being ſo ſeized thereof, before the BW =: 
ſame time when, c. viz. the aforeſaid ſixth day of Aug Wil © 
in the ſecond and third years aboveſaid, at Great- Dunn or 
aforeſaid, demiſed the ſaid tenements by the name of o 0: 
meſſuage, and all the lands to the ſame meſſuage apper Wi f. 
taining, to the aforeſaid John, to have to him and to h . 
aſſigns from the ſame ſixth day of Auguſt until the aforcluliſ be 
end and term of the aforeſaid 20 years from thence ner 
following, and fully to be compleat; yielding therefor 

early to the aforeſaid Henry and his heirs 40 ſhillings, t 
be paid by equal portions at the aforeſaid two terms of the 


,,, . e RE ER 


— © 


leſſed Virgin Mary, and of St. Michael the archang 
And the aforeſaid William Hill further ſays, that the afort 
ſaid demiſe was made upon the condition following, u 
that if and whenſoever the rent aforeſaid ſhould be in are 
in part or in all after any of the aforeſaid feaſts on which! 
ought to be paid, as is aforeſaid, by the ſpace of ten d 
during the term aforeſaid, that then and ſo often it ſhou 
be lawful for the aforeſaid Henry and his heirs into the ft 


tenements with the appurtenances to re-enter, and the ſan ator 
as in his former eſtate to have again, the aforeſaid demi the 
in any wiſe notwithſtanding ; by virtue of which dem faid 
the ſame John was poſſeſſed of the ſame meſſuage and 1% Pra) 


acres of land, and being ſo poſſeſſed thereof, and the afor 
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(aid Henry Pate being ſeized of the reverſion of the ſame te- 


: nements in his demeſn as of fee, the ſame Henry afterwards, 
fy viz. the y day of September, in the ſecond and third years 
he aboveſaid, at Great- Dunmow aforeſaid, by his certain wri- 
* ting, (which the ſame William produces here in court ſeal- 
* ed with the ſeal of the aforeſaid Henry, the date whereof is 
cer the ſame day and year), granted his reverſion and intereſt 
n. of and in the ſame meſſuage and 100 acres of land to the 
be ſame William, to have to him and his heirs for ever, to 
e- which ſaid grant of the reverſion aforeſaid the aforeſaid Fohn 
ne, at Great -Dunmotu aforeſaid attorned himſelf to the aforeſaid 

William, whereby the ſame William became ſeized of the 
the reverſion of the ſame meſſuage and 100 acres of land in his 
(aid demeſn as of fee and right, And the ſaid William being ſo 
ſap ſeized of the reverſion of the-ſame meſſuage and 100 acres 


ug of land, for that twenty ſhillings of the rent aforeſaid for 
rech, half a year ending at the feaſt of Sr. Michael the archangel 
time in the aboveſaid ſecond and third years of the reign of the 
wa lord the king and lady the queen now to the ſame William 
1 hu then due were in arrear and unpaid, the ſame William the 
ie ninth day of October in the ſecond and third years aboveſaid, 
e came to the meſſuage aforeſaid, and into the ſame entered 
nn one whole hour next before the ſetting of the ſun the ſame 
day, and remained there all the ſame hour, to demand the 
aforeſaid twenty ſhillings, until the ſetting of the ſun the 
ſame day, and no one came on behalf of the aforeſaid John, 


orelal before the ſetting of the fun the ſame day, then there to pay 
e neuf the aforeſaid twenty ſhillings to the ſame William; by rea- 
ereſun on whereof the ſame William the ravelfth day of October, in 


the ſecond and third years aboveſaid, ihto the ſame meſſuage 
and 100 acres of land entered, and was thereof ſeized in 
his demeſn as of fee, until the aforeſaid John the aforeſaid 
tenth day of November in the ſecond and third years above- 
ſaid, the cloſes and houſe of the ſaid William, in the afore- 
laid meſſuage and 100 acres of land in the aforeſaid firſt 
pica ſpecified, broke, and his graſs to the value, &c. there 
lately growing with his' cattle aforeſaid cat up, trod down, 
and conſumed, againſt the peace of the lord the king and 
lady the queen now, as he above complains thereof againſt 
bim: and this he is ready to verify, wherefore for that the 
aforeſaid Fobn above conteſſes the treſpaſs aforeſaid done in 
the aforeſaid tenements with the appurtenarices in the afore- - 
aid firſt plea of the ſaid John ſpecified, the ſame William 
prays judgment and his damages by reaſon of the ſaid treſ- 
paſs to be adjudged to him, &c. And as to the more 

8 aſt 


and 10 
he afore 
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laſt plea of the aforeſaid. Zobn. to the aforeſaid treſpaſs in the 


aforeſaid 100 acres of meadow with the appurtenances above 
in bar pleaded, the ſame William ſays that by any thing be- 
fore alledged in the ſame plea he ought not to be precluded 
from having his aQion. aforeſaid thereof, becauſe he. ſay; 
that true it is that before the aforeſaid time of the treſpaß 
aforeſaid done, the aforeſaid late + abbot of the ſaid late mo- 
naſtery of Tiltey was ſeized of the aforeſaid 100 acres of mea. 
dow with the appurtenances in his demeſn as of fee, inright 
of the late monaſtery aforeſaid, and being ſo ſeized thereof, 
the ſame late abbot with the conſent of the then convent of 
the ſame late monaſtery, before the aforeſaid time when, 
Sc. viz. the aforeſaid fixth day of November. in the above. 
ſaid twerty-fourth year of the reign of the aforeſaid late king 
Henry the eighth, by the aforcſaid writing / indented ſealed 
with the common cal of the ſame late abbot and the then 
convent, the date whereof is in the chapter-houſe of the 


- ſame late abbot and the then convent at the aforeſaid late 


monaſtery of Ti/tey aforeſaid, the ſame day and year, de. 
miſcd the fame 100 acres of meadow with the appurtenances 
to the aforeſaid John Grange, to have and occupy to him 
and his aſſigns from the ſame ſixth day of November umi 
the aforeſaid end and term of the aforeſaid /ixty years from 
thence next following, and fully to be compleat; yielding 
therefore yearly to the aforeſaid late abbot and his ſucceſſor 
forty ſhillings, to be paid by equal portions at the aforeſaid 
feaſt of the Annunciation of the bleſſed Virgin Mary, and ef 
St. Michael the archangel. And the ſame William further 
ſays, that the aforeſaid demiſe by the aforeſaid late abbot in 
form aforeſaid made was upon the condition following, viz. 
that if it ſhould happen the aforeſaid rent be in arrear and 
unpaid in part or in all by the ſpace of ten days after any 
of the feaſts aforcſaid on which it ought to be paid, as 1s 
aforeſaid, that then it ſhould be lawful for the aforeſaid ab- 
bot and his ſucceſſors into the ſame 100 acres of meadov 
with the appurtenances to re-enter, and the ſame as in his 
former eſtate to have again, and the aforeſaid John Grange 
and his executors therefrom wholly to expel and remove, the 
aforcſaid demiſe thereof notwithſtanding, as by the ſame 
writing more fully appears. By virtue of which demiſe the 
ſame John Grange was poſſeſſed ot the ſame 100 acres of 
meadow with the appurtenances, and being ſo poſſeſſed 
thereof, and the aforeſaid late abbot being ſeized of the te- 
verſion of the ſame 100 acres of meadow with the appurte- 
nances in his demeſn as of fee, in right of his late monaſtc- 


ſ) 
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;y aforeſaid, the ſame late abbot with the aſſent of bis con- 


vent aforeſaid, afterwards and before the aforeſaid time 
when, &c. viz. the e e day of May in the twenty-eighth 
a 


year of the reign of the ſaid late king Henry the eighth, at 
Wifiminfler in the county of Middleſex, by his certain wri- 
ting ſealed with the common ſeal of the ſame late abbot and 
convent, the date whereof is the ſame day and year, and 
inrolled in the court of chancery of the ſaid late king before 
Thomas Audley, knight of the moſt noble order of the garter, 
lord Audley of Walden, then chancellor of England to th 
ſame late king, by the aſſent of his convent aforeſaid gav 
and ſurrendered the ſame 100 acres of meadow with the ap- 
purtenances amongſt other things to the aforeſaid late king 
Henry the eighth, to have to him his heirs and ſucceſſors for 
ever; by which the ſame late king was ſeized of the rever- 
fon of the fame 100 acres of meadow with the appurte- 
nances ju his demeſn as of fee, in right of his crown of 
England, and being ſo ſeized of ſuch eſtate therein he died 
ſeized, after whoſe death the reverſion of the ſame 100 acres 
of meadow with the appurtenances deſcended to the lord 
Edward the fixth late king of England, as ſon and heir of the 
ſame late king Henry the eighth, by which the ſame late 
king Edward the fixth was ſeized of the reverſion of the ſame 
100 acres of meadow with the appurtenances in his demeſn 
as of fee, in right of his crown of England, and being fo 
ſeized thereof, the ſame late king Edward the fixth, after- 
wards and hefore the aforeſaid time when, Sc. viz. the 
third day of May in the ſecond year of his reign, by his let- 
ters-patent, (which the ſame William Hill here produces 
in court, the date whereof is at VMefiminſter the ſame day 
and year), gave the ſaid reverſion of the ſaid 100 acres of 
meadow with the appurtenances to the aforeſaid William 
Hill, to have to him and his heirs for ever. By reaſon of 
which faid letters-patent the ſame William was ſeized of the 
reverſion of the ſame 100 acres of meadow with the appur- 
tenances in his demeſn as of fee, and the ſaid William Hill 
being ſeized in form aforeſaid of the reverfion of the ſame 
100 acres. of meadow with the appurtenances, for that 
twenty ſhillings of the ſaid rent for half a year ending at the 
feaſt of St. Michael the archangel in the ſixth year of the 
reign of the ſaid late king Edward the fixth to the ſame 
William then due were in arrear and unpaid,' the ſame Wil. 
liam the ninth day of O#ober in the fixth year aboveſaid 
came to the aforeſaid 100 acres of meadow with the appur- 
tenances by the ſpace of one hour next before the ſetting — 
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the ſun the ſame day, and there- remained, to demand the 
aforeſaid twenty ſhillings, until the _— of the ſun the 
a 


ſame day, and no one on behalf of the aforeſaid John, be- 
fore the ſetting of the ſun the ſame day, then there came to 
pay the aforeſaid twenty ſhillings to the ſame William, 

reaſon whereof the ſame William, the twelfth day of Oftber 
in the ſaxth year of the late king Edward the ſixth aboveſaid 
into the ſame 100 acres of meadow with the appurtenances 
re-entered, and was thereof ſeized in his demeſn as of fee, 
until the aforeſaid John, the aforeſaid tenth day of November 
in the ſecond and third years aboveſaid, the cloſe of the (aid 
William in the aforeſaid 100 acres of meadow with the ap- 
purtenances in the aforeſaid ſecond plea ſpecified broke, and 
his graſs to the value, Cc. there lately growing with the 
cattle aforeſaid eat up, trod down, and conſumed, againſt 
the peace of the lord the king and lady the queen now, as 
he above complains againſt him. And this he is teady to 
verify. Wherefore for that the aforeſaid John above con- 
feſſes the treſpaſs done in the aforeſaid 100 acres of meadow 
with the appurtenances. the ſame William prays judgment, 


and his damages by reaſon of the ſaid treſpaſs to be adjudged 
to him, &c. 


R j 3 And the aforeſaid John, as to the aforeſaid firſt plea of the 
Defendant de- aforeſaid William to the aforeſaid treſpaſs in the aforeſaid 
* tenements with the appurtenances in the ſame plea ſpecified 
plaintiff's re- above by replying pleaded, ſays that the ſaid plea. is inſuſ- 
plication. ficient in law for the ſaid William to have or maintain his 


action aforeſaid thereof againſt him, and that he has no 
neceſſity, nor is by the law of the land bound to anſwer that 
plea ſo pleaded, and this he is ready to verify, wherefore 
for want of a ſufficient replication of the aforeſaid William 
in this behalf, the ſame Jobn prays judgment, and that the 
aforeſaid William may be precluded from having his action 
aforeſaid + thereof againſt him. And as to the aforeſaid ſe- 
cond plea of the aforeſaid William to the treſpaſs aforeſaid 
done in the aforeſaid 100 acres of meadow with the appur- 
tenances in the ſame plea ſpecified above by replying plead- 
ed, the ſame Fobn ſays that the aforeſaid ninth bay of Odlo 
ber in the fixth year aboveſaid he came upon the aforeſaid 
100 acres of mcadow with the appurtenances by the ſpace of 


one hour next betore the ſetting of the ſun the ſame. day, 


and there remained all the ſame hour, ready to offer the 
ſaid rent, and no one on behalf of the afareſaid William dur- 
ing that ſpace of time came there to receive the ſaid rent of 
the ſame John, and of this he puts. himſelf upon the coun- 


try. | 
And 


= 
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And the aforeſaid William, as to the aforeſaid firſt plea... 
the ſaid John above by replying pleaded to the aforeſaid Plaintiff joins | 
eſpaſs in the aforeſaid tenements with the appurtenances in demurrer on 
the ſame plea ſpecified ſays, for that he has ahove pleaded 13 
ſufficient replication to the bar of the aforeſaid Jehn, and E 

ready tO verify the matter contained in the ſame replica- 

on, which ſaid matter the aforeſaid Fobn does not deny, 

or thereunto in any wiſe anſwer, but wholly refuſes to ad- 

it that averment, as before prays judgment and his da- 

ages by reaſon of the ſaid treſpaſs done in the ſame tene- 


id ents with the appurtenances in the ſame plea ſpecified to 

p- 2djudged to him, &c. And as to the. aforeſaid ſecond, mats to FO, 
nd lea of the aforeſaid Joby above by rejoining pleaded to the geſendant's re- 
he .rcſaid treſpaſs in the aforeſaid 100 acres of meadow with joinder. 


e appurtenances, the ſame William ſays, that the ſaid 

lea in manner and form aforeſaid by rejoining pleaded is 
ſufficient in law to preclude the ſaid William from having 

is action aforeſaid thereof againſt the aforeſaid Jobn, and 

hat he has no neceſſity, nor is by the law of the land 

und to anſwer the ſaid plea in manner and form aforeſaid 

leaded, and this he is ready to verify, wherefore for want 

{a ſufficient rejoinder of the aforeſaid John in that behalf, 

he ſame William as before prays judgment, and his da- 

ages by reaſon of the treſpais in the ſame 100 acres of 

eadow with the appurtenances to be adjudged to him, c. 

And the aforeſaid. John, for that he has above pleaded a Defendant 
ficient rejoinder/in bar to the replication of the aforeſaid joins in de- 
Vi/liam to the treſpaſs aforeſaid done in the aforeſaid 100 Murrer. 
eres of meadow with the appurtenances, and is ready to 

erify the matter contained in the ſame rejoinder, which 

aid matter the aforeſaid William does not deny, nor there- 

nto in any wiſe anſwer, but wholly refuſes to admit the 

aid averment, as before prays judgment, and that the 
foreſaid William may be precluded from having his action 
ſoreſaid thereof againſt him, c. And becauſe the juſtices 

ere will adviſe of and upon the premiſſes before they give 
udgment thereon, day is given to the parties aforeſaid here 

ntil from the day of Zafer in fifteen days, to hear their 
ugment thereon, becauſe the juſtices here thereof not yet, 

0. ' ' en, w+insi4 7 


It appears hy the record before recited, that Williom Hill The CASE. 
as ſucd an action of treſpaſs againſt John Grange for break- The grantee of 
| r E ing * reverſion of 
ev 


common 
on may enter for conditions broken by the expreſs words of the ſtatute of 38. H.8. cap. 34. 
nd ſo mey the patentees of a reverſion of king Rd. 6. and of all other heirs of king H. 8. 
dot by the expreſs words, yet by the equity of the ſtatute. 8. C. Dy, 130. pl. 69. Bro, Entry 
wgeable 139. B. N. C. £ 483. S. P. Co. Litt, 215. a. Ante 34 (d). 
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ing of his cloſes and houſe, and ſpoiling his graſs at Grey. 
Dunmow in the county of Eſſex, the 10th day of Mus 
in the 2d and 3d years of the reign of the ſaid king au 
queen. Grange ſays, that the cloſes, houſe, and Place 
where, &c. were one meſſuage and 100 acres of land u 
the ſame houſe appertaining from time beyond the memory 
of man, and 100 acres of meadow with the appurtenances 
in Great Dunmow aforeſaid. And as to the treſpaſs in the 
meſſuage and land, he pleads in bar, that long before tie 
treſpaſs ſuppoſed one Henry Pate was thereof ſeized in his 
demeſn as of fee, and being fo ſeized, the 6th day of Augif 
in the 2d and 3d years of the reign of the king and queen 
that now are, by an indenture bearing the ſame date, lea. 
ed the ſaid meſſuage with all the lands to the ſame meſſuage 
appertaining, to the ſaid John Grange, to have and to hol 
from the ſame 6th day of fuguſt until the end and term a 
20 years thence next enſuing, yielding for the ſane 
annually to the ſaid Henry Pate and his heirs 4cs. to be 
paid by equal portions at two terms of the year, viz. at the 
feaſts of the Annunciation of our Lady, and of St. Mithul 
the archange! ; by force of which leaſe he entered into the 
ſaid meſſuage and 100 acres of land, and fo as to this pan 
juſtifies the treſpaſs, We. and gives colour to the plaintiff, 
Sc. And as to the treſpaſs in the ſaid 100 acres of meadon, 
he pleads in bar thereof a leaſe for 60 years made to him the 
6th day of Nevember in the 24th year of the reign of king WW ng 
Henry 8. by deed indented by the abbot of Tiltey'in the! d 
county of Ef with the aſſent of the convent, yielding ſo eib 
the ſame yearly to the ſaid abbot and his ſaccffors Aos. toi 0c (c: 
be paid by equal portions at the feaſts of the Annunciation ok. 
our Lady, and of St. Michael the archangel, by force d a 
which he juſtifies, and gives colour to the plaintiff. The Wl bec⸗ 
plaintiff by his replication as to the meſſuage and the 10 feat 
acres of land, confefling that Plate was thereof ſeized, an* 
leaſed ut ſupra, yielding ut ſupra, further ſays, that the Uh "*"t 
leaſe was made upon condition that if and whenſoever the ®) 
ſaid rent was in arrear in part or in all after either of the (aid n 
feaſts at which it ought to be paid by the ſpace of ten dan and 
during the ſaid term, that then and ſo often it ſhould be for 
lawful for the ſaid Henry Pate and his heirs into the ſaid te- ea 
nements to re-enter, and them to have again as in his for- be. 
mer eſtate, by force of which the defendant entered; and Ml An 
| he ſhews that after this, viz. the fr/t day of September nen Il Plc 
following the leaſe, the ſaid Pate by deed granted to the the 
plaintiff his reverſion and intereſt of and in the laid on 
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ſyage and 100 acres of land, to which the defendant at- 
oed · And ſays further, that becauſe 20s. of the ſaid rent 
for halfa year ending at the feaſt of St. Michael the archan- 
gel in the 2d and 3d years of the reign of the faid king and 
queen due to the ſaid plaintiff were in arrear and unpaid, 
the (ame plaintiff the gth day of Odlober in the laid ad and 
d years came to the ſaid meſſuage, and entered into the 
= one whole hour next before the ſetting of the ſun the 
ame day, and there remained all that hour demanding the 
fame 205. until the ſetting of the ſun the ſame day, and none 
on behalf of the ſaid John Grange, before the ſetting of the 
ſun the ſame 1 then there came to pay the ſaid 20. to 
lea bim the ſaid William Hill, wherefcre the ſaid plaintiff the 
baer 12th day of the ſame Oclober entered into the faid + meſ- 
bea bo⸗ge and land, and was thereof ſeized in his demeſu as of 
m eee until the defendant did the treſpaſs. And as to the laſt 
ſame plex in bar, the plaintiff confeſſing the leaſe of the meadow 
o bel nade to the defendant vt ſupra, further ſays by replication 
- the chat the leaſe was upon condition that if the rent was in ar- 
cha rear in part or in all by the ſpace of ten days aſter either of 
the e ſaid feaſts on which (as is ſaid before) it ought to be 
pan aid, that then it ſhould be lawtul for the ſaid abbot and 
"tif, bis ſucceſſors into the ſaid 100 acres of meadow to re- enter, 
40% WC: And he ſhews further, that by force of the leaſe 
the WY Grange entered, and that in the 28th year of the reign of 
king WY king Henry 8. the ſaid abbot with the aſſent of the convent 
the by deed enrolled ſurrendered the ſaid 100 acres of meadow 
z for 0 the laid king Henry 8. in fee, and that the reverſion thereof 
vw deſcended from him to king Edward 6. who in the 2d year 
1 of BY of his reign granted the reverſion of the ſaid 100 acres of 
e of WI meadow to the plaintiff and his heirs ; and he ſhews that 


The WY becauſe 205. of the ſaid rent for half a year ending at the - 


100 Wi fealt of St. Michael the archangel in the 6th year of the 
and teign of the ſaid king Edward 6. being due to the plaintiff 
the vere in arrear and unpaid, he came to the meadow the gth 
the day of O&ober in the ſaid 6th year, and demanded the ſame 
(aid I in manner and form as be fore is pleaded for the other tent, 


Jays and none came on behalf of the ſaid Grange to pay it, &c. _ 


be for which reaſon on the 12th day of Odlober in the ſaid 6th 
te- year he entered into the ſaid 100 acres of meadow; and was 
for- thereof ſeized. until the defendant did the treſpaſs, Cc. 
and And the defendant by his rejoinder as to the firſt of the 
ext WY pleas demurs in law, and as to the ſecond plea he ſays, that 
the the ſaid gth day of Ocfaber in the ſaid 6th. year he came up- 
ne- on the ſaid 100 acres of meadow by the ſpace of one hour 
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next before the ſctting of the ſun the ſame day, and tarig 
there all the ſame hour ready to offer the ſaid rent, ay 
none came on behalf of the plaintiff during the ſame ſpas 
of time to receive the ſaid rent of him the ſaid John Gran, 
And upon this plca the plaintiff by his ſurrejoinder haz d 

murred in law. 
And upon theſe demurrers Prideaux, Bendloe, Catia, 
and Brown ſerjeants argued on the part of the defenday, 
And Walpole, Raflal, and Morgan argued on the part of ty 
x Point. plaintiff, , And upon theſe two demurrers five points weg 
Whether land moved and debated as well at the bench as at the bar. Th 
1 firſt was if land might be appurtenant to a meſſuage, d 
meſſuage. not. For the defendant as to the land has pleaded in bert 
For the plain Jeaſe of the meſſuage with all the lands appertaining to the 
* meſſuage, intending thereby that land may be appu- 
tenant to a inciſuage, and that ſo it ſhall paſs to him. Au 
it the law be ſo that land may not be appurtenant to a mel 
ſuage, then, it was ſaid, his plea in bar was not ſufficien 


An 
to convey the land by the leaſe to him. And hereupon m 
was debated whether or no land might be appurtenant to 5. 
meſſuage. And by thoſe who argued for the plaintiff | ” a 
was ſaid that it might not; for a meſſuage and land tec 
two diſtinct and ſeveral things, and of diftin& and ſeven ban 
natures, for 2 meſſuage is a place to dwell in, and land i apf 
place to plow and ſow, and therefore they ſerve to ſeven pa 


purpoſes, and are in ſeveral degrees, in which caſe the o (ai; 
may not be appurtenant to the other, no more than one ( 
berty may he -appurtenant to another liberty of another fen 
ture. For a warren cannot be appurtenant to a lei nc 
33 1 nor a leet to a hundred, and the like, becauſe they are oil no 
ſeveral natures, © nor ean one office be appurtenant to ano per 
wid. But fee ther, 4 nor one land to another. e But things which ate oil de: 
that a leet may a compound nature may have divers things appurtenant u yh 
be appendant them, or parccl of them. f As a manor is componnded oil 0 
"yg 3 ſeveral things, and may contain land, meadow, paſture fer 
Per Red. Moor wood, and rent, and divers other things, all of Which be 
426. pl.595 ad- contained in the groſs name. And fo a knight's- fee con to 
2 prin tains divers things, and land and meadow may be parcel a ma 
ones J. it. 8 And ſo a foreſt may be parcel of an honour, h and i 
ö monaſtery contains the houſe and the lands and poſſeſſion 
Contra Poſt thereof. i In like manner a caſtle contains land, for in tht 
69 (b). e WS 9 Oe | ba caſtle — 


4 x Rol. Abr. 230 B. pl. 10. „Vin. Abr. tit. Appendant B. pl. 38. Þ 
TP. 10. H. 3. 19. a. Per Keble. Dy. 207. b. pl. 14. Poſt 772800 * "a Rol. Ar 5 
pl. 2. V Poſt 17 (!). MI. 53. H. 7. 9. pl. 20. Per Brin. | 

18. Pracipe quod reddat 23. Theol. Dig. lib, 8. cap. 2. f. 15. Co, Litt. 5. 2. 
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-aftle of Dover, and in ſome other caſtles there are four or 
cve acres of land, and land may be parcel of the caſtle. 
And a town may contain land and paſture, for the houſes 
may be decayed, and land or paſture be where the houſes 
food 3 and other like compound words may contain land, 
meadow, paſture, and divers other fimple things. And fo 
may general words, k as an oxgang of land, or a yard * Co.Litt. 5. 4. 
land, or a bovate of land may contain in them land, mea- 1 Theol. Digs 
dow, paſture, wood, and divers other ſimple things. But lib.8.cap.14.4. 
z meſſuage is not a compound word, nor a general word, 

but it is a ſimple word conſiſting of a ſpecial thing, and 

containing nothing but one particular, and therefore it | 
cannot have land parcel of or appurtenant to it. ® And - M. 2). H 6. 
therefore in 27. H. 6. where one pleaded a deed of feoff- 2. pl. 14. Fitz. 
ment of a meſſuage, and ſaid that an acre of land paſſed as nr 
parcel thereof, this was not received, becauſe (as it is there 7. Theal. Dig. 
held) land cannot be parcel of or appurtenant to a meſſuage. lib.$.cap.1. £.7 
And, fir, no more ſhall paſs by the grant of a meſſuage than | 
ſhall be recovered by demand of a meſſuage. And in a pre- 

ide quod reddat nothing ſhall be recovered by the demand 

ij a meſſuage but the meſſuage itſelf, and no land ſhall be 

recovered by ſuch demand; and therefore it was ſaid that 

land which is a diſtinct thing from a meſſuage cannot be 

appurtenant to a meſſuage, and conſequently might not 

paſs by the leaſe, ut ſupra. And ſeveral other things were 

aid to enforce this point, 

On the other hand it was argued at the bar for the de- x dns for the 
fendant, and admitted ® that by a feoffment or grant of a defendant, 
meſſuage with the appurtenances land might not paſs, for - 23. H. 8. Bro. 
no more ſhall paſs thereby than the edifices adjoining or ap- Feoffments «3. 
pertaining to the houſe, and all other things that are inci- L. R 
dent or belonging to it; but land is another ſort of a thing c. f. zi. 160. 
which cannot paſs by ſuch words, for it cannot be intended 2 Co.31.a,Lirt. 
to appertain to a meſſuage. But in the caſe here the de- — 4 
ſendant in his bar has averred o that the 100 acres of land jaw has deter- 
bave from time beyond the memory of man + been appurtenant [ + 169 
to the ſaid meſſuage, and has pleaded that the leaſe was mined in w 
made to him of the meſſuage, and of all the * lands apper- poriicular ſpace. 
taining to the ſame meſſuage, by which averment and de- 22 


miſe been uſually oc- 
| cupied with a 
houſe may obtain the reputation of being appurtenant to ft, ſo asto paſs by that name in a 
grant of the houſe : Or does not the reputation of appurtenancy rather ariſe from the circum- 
lances of the caſe. See Godb. 352, 2 Rol. R. 347. Palm. 376. Cro. E. 16. Cro. C. = 
8. P. 31. H. 8. Bro. Leaſes 55. 8. P. 23. H. 8. Bro. Feoffments 53. 31. H. 8. 
Bro. Leaſes 55. Litt. R. 6. | 
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miſe the land may well paſs by the leaſe, for the avermey 
ſhews to the court the perpetual continuance of the land i, 
the meſſuage, and if it has been always uſed and continue; n. 
with the meſſuage, it may well paſs by the ſaid words with ah 
the meſſuage. For a manor and the things that appertain and 
to it is conſtituted by continuance of time, for when the in. 
habitants in a certain meſſuage have always occupied ſuch Wi 4 
particular land, meadow, and paſture, and have had ſuch 
rents and ſervices paid to them, and have preſented to the 
advowſon of a church, and ſuch particular men have always jake 
done ſervice to the inhabitants of ſuch meſſuage, and have 
always demeaned themſelves as their villains, this continu- 
ance is what conſtitutes it a manor, and makes the advow. 
| ſon to be appurtenant, and the villains to be regardant to 
T. 1. 8.9.29. the ſame. And ſo it is held in 1. H. 7. that land may be 
4. Bro. Incidents appurtenant to an office of foreſterſhip, and it is there held 
13: . f. . by all the juſtices that land may appertain to an office, as to 
| 8 the office of warden of the Heet, and the like, and the rea. 
B. pl. 8. ſon is, becauſe they who have had the office have al 
„ ee ways had the land, fo that continuance is the cauſe thereof, 
Godb.3:2.Jeck And the maſter of the rolls has a houſe appertaining to hi 
170. pl. 33. 1 office. And ſeveral farms are appurtenant to the office of 
_—_ 3 warden of the caſtle of Colchefler, by reaſon of uſage and 
ee of inher;. continuance. b And ſo one office may be appurtenant to 
tance, and not another, as here in this court the cu/fos brevium gives one 
for life only. of the offices of the prothonotaries, © and fo the judges, in Wil... 
— > 6g reſpect of their offices, have the diſpoſal of certain offices by or 
| virtue of uſe and continuance. And if uſage and continu- 
> r Rol. Abr. ance can make one office of one degree to be appurtenant 
[wed hg to another office of another degree, and if it can make land 
168 (ce). Of one condition to be appurtenant to an office which is of 
another condition, as well may it mike land which is of one 
1 in degree to be appurtenant to a meſſuage which is of another 
XJ ter is in / x 

the git "ofthe o_ But perhaps it may be ſaid that in the caſes alledged 
chiefjaſtice of the office is greater than the land, or the one office is more wor- 
ene. dh than the other, and as ſuch the leſſer may be appurtenant 
pla. Sg; v. to the greater ; fir, ſo it is in our caſe, * for the meſſuage is 
Colgfhil. more worthy than the land. for in the writs in the regifer it 
4 Theol: Dig. is demanded before land, e and every thing is placed in writs 
lib. B. cap. 20. by the rule of the regifter according to its dignity, for which 
1e Ses vn reaſon a meſſuage 1s placed before land, and land f before 
'Abr. ele De. meadow, and meadow before paſture, 4 fic de fimilibu. 
mand D. pl. 2. ao | 8 And 
» Regiſt. 2. b. E. N. B. 2. c. Theol. lib. 8. cap. 20. f. 1. 11 Co. 55, b. 1 Finch 7 
1 ——— Dad D. pi. Nan 1 ; 


2 * 
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ad every thing is ranked and diſtinguiſhed in dignity ac- 


en ording to its neceſſary uſe in life, for to have a houſe for a 
I to nan to dwell in, and to defend his body againſt the coldneſs 
ved d inclemency of the air is more neceſſary than to have 
ud and to plow for bread; and to have land for bread is again 


nore neceſſary than to have meadow for hay for cattle; and 
o have meadow for hay which will ſerve the whole year is 
nore neceſſary than paſture, et fic de ſimilibus; wherefore 


2 Rol. Abr. 428. 


ſuch meſſuage is more worthy than land. 8 And if a man 
the tes a leaſe of a meſſuage and land together, rendring ? 49 A6s. pl. 5. 
Ka ent, and for default of payment a re-entry, he ought to 


:mand the rent at the meſſuage, and not upon the land 


bat the land being the leſs may appertain to the meſſuage 
ing greater, and the leſs worthy may be appendant to the 
ore worthy. b And in 3 Ed. 3. in the eite of Northamp- 


re. reaſe as to three acres of land, and three rods of meadow, Sed contra M. 

a: id the deed was read, which was, three acres of land cum £78 8 __ 
co inentiis, and the demandant prayed judgment and ſeizin 3 

hi the meadow, becauſe the tenant had confeſſed his action Theol.Dig. lib. 
by his anſwer, for that the deed was no bar as to the mea» *: cap. 21. f. 3. 


u, and it was there awarded that he ſhould anſwer over, 
uſe meadow may be appurtenant to land. And if mea- 
pw may be appurtenant to land, @ fortiore land may be 


K. pl. 2. Perk. 
A : » ſ. 8 38. Co. Lice. 
cauſe the meſſuage is more worthy, And if the meſſuage 201.b.2.Co.3r. 


more worthy than the land, then is it conſonant to reaſon Þ 


x in aſſize of mort-danceſtor, the tenant pleaded in bar a « pits Bar.298. 


' 5 purtenant to a meſſuage, for as land is more worthy than 
dow, ſo is a meſſuage more worthy than land. i And 
— H. 7. in treſpaſs a recovery was pleaded of a caſtle, . 5. H. 9.9. 


urd eſcheats, it ſhall be parcel of the caſtle. And as 
kd may be parcel of a caſtle, which is but a ſtronger kind 
i houſe, ſo may it be parcel of or appurtenant to a meſ- 
ge. And, fir, it is the common courſe throughout the 
um, when a man has a mind to make a leaſe of a meſ- 
wee and of all the land uſcd with it or lying to it, to 
leit by the name of the meſſuage and of al the lands ap- 
aining to the ſame, and if in ſuch caſes it has always 
the intent of the partics in every country that the land 
Iwith a meſſuage wage pf by a contract made in ſuch 
ds. K It is the office of the judges to know the common 


language 


hereof an acre, part of the land where the treſpaſs was pl. 20. Fitz. Bar. 


poſed to be done, was parcel, and exception was taken 148 Bro. Com- 
t, for that land cannot be parcel of a caſtle, et non allo- * 5 
ur, and it is there ſaid that if land which is held by caſtle- dat 23. 


* Palm. 103. 


ba. 
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language of the people, and their common method of ſpe 

ing, and to adjudge upon them according to the coma 

Co. Lit. 5. a. courſe and underſtanding of the country. Fot he ts 

takes a leaſe for years of a farm in the North calls it © 

and in Lancaſbire it is called fermbolt, and in Eſer, ul 

and if he takes it by the ſaid words uſed in ſuch particy 

country, it would be unreaſonable that he ſhould loſe þ 

farm becauſe he has not made uſe of a language which is e 

uſed in his own country, but the judge ought to enquire I 

know the ſenſe of words, and adjudge upon the ſame ac 

ing to common uſage, for elſe he would create great conl 

fion and diſturbance in the public-weal. So here foraſma 

as it is in a manner a univerſal order and form to m 

" leaſes by ſuch words, and the intent of the leſſor and 

leſſee is to have all the lands paſs which were uſed to be 

cupicd with the meſſuage, and to that purpoſe they uſedt 

words, and fo are they vulgarly uſed by the com 

people of every country, for this reaſon the judges ought 

adjudge accordingly, and that the lands ſhall paſs by} 

leaſe. And Brown ſaid, if any one will ſay that land a 

not be appurtenant to a meſſuage, and that the word 

purtenant) in our caſe cannot have any ſenſe in the 

from thence it follows that for the repugnancy it is uti 

(+ 1701 void, and then it is all one as if theſe words (to the + 

| meſſuage appertaining ) had been left out, in which ciſe 

ſentence is thus, viz. that Pate had demiſed to Strange 

ſaid meſſuage with all the lands, and then the leſſee . 

have all the lands of the leſſor in any place within | 

realm, and the bar ſhall be good to convey the lands to Wi” * 

leſſee, for there is a difference where a man limits a thi 

which is void and does not appear, and where he limit 

8. P. Godb. thing which is void and does appear. As if a man m 

237.per Curiam, a leaſe to one of all his lands in Dale which he has by 

Poſt 39; (a). ſcent on the part of his mother, and he has no lands in! 

by deſcent on the part of his mother, if the leſſor has d 

»s.P. Godb. lands in Dale the leſſee ſhall not have them. b But it 

236. per War had leaſed to him all his lands in Dale which he has by 
. ſcent from his fon, there the leſſee ſhall have all his 

in Dale by whatſoever title he has them, becauſe then 

appears that he could not have lands by deſcent from hu 


q 


by the courſe of law, but in the other caſe it might be | * 
he had lands by deſcent on the part of his mother, in u, 

caſe he was deceived in fact, whereas in the other he * 
deceived in law, And fo in our caſe if land cannot be .de 


« purtenant to a meſſuage the party is deceived in the 


T 898 er {Gran 3A ty "ee Beft{36 055: dv 
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nd the words (appertaining to tht meſſuage) are void, from 
hens 23 the land ſhall Jeng ſo the-bar is 
ood. And many other caſes were mentioned at the bar nn d 
is head. L134 DT 6 » 31 err 72 Gy 84 . 
"And afterwards all the four juftices'ar ved, all whoſe at- cruris. 
ments I heard except the beginning of Sraunfords's argu- 
nents, and what 1 here affirm touchiog the beginning 8 
hereof, K report upon the credible information * of othets. 
nd they all argued to the fame intent, and agreed tnani- 37s 
ouſly © that land could not be appurtenant to a meſfuage cx. p. agreed 
the true ſenſe of the word ah pertaining. For a meſſuage per Curien, An- 
pnfiſts of two things, viz. the land and the edifice, and. 8 N 
fore it was built upon it was but land, e and then land that cz 
annot be appurtenant to land. For a thing of one ſub- 88 
ance cannot be appurtenant tö à thing of the ſame ſubz: 205. 
ance, and when it is built upon then it is a meſſuage, and : 6 P. 2 Rol. 
nſiſts in a great meaſure of the ſame ſubſtance that it did 1 
fore, But the name is changed entirely, ſo that if the stEd A2 


alt ding afterwards'falls to decay, yet it ſhall not have the pl-15. per Han- 
7 re of land, altho' there be nothing in ſubſtance left bürgt d. * 
, bor it ſhall be called a tft, which is a name ſupe | 


vr to land, and inferior to meſſuage, and thig name it 
i have in reſpe& of thedignity which it once bore. But 
e chief ſubſtance of a meſſuage is the ſoil, altho* the ſu- 


of 'irufure and the foil are one entire thing; and then no- 
- ng can'be appurtenant to another but where it is of ano- 
l= nature and fubſtance. & And therefore it was ſaid there : Bracton lib. 2 


bereditas corporata and hæreditas incorporata. Hæradita, . p png 
rata is ſuch as meſſuage, land, meadow, paſture, , c —— 
its, and the like, which have ſubſtance in them, and gt. Britton fo. 
continue always. But hereditas incor porata is ſuch as 84. 3294 b. 
owſons, villains, ways, commons, couits, piſcaries, Co. —— 
I the like, 'which are or may be appendant or appurtenant 
inheritances corporate; and ſuch things are and may be 
med appurtenances. And Brafon calls the things which 
inheritances corporate things corporeal ; and after he 
treated of corporeal things he has a chapter concerning 
urtenances, wherein he treats of ſuch things corporeal, 
pra, which are belonging, appendant, or appurtenant , 


i 


Vin. Abr tit. 


ings incotporeal. h But a groſs name may contain di- p,cg, J. pl. 3. 
things corporeal, as'a i manor, * monaſtery, reQory, Ante 168 (e) 
le, honour, and the like, are things compound, and i ante x68 0. 
contain all together meſſuages, lands, meadows, wood, and the 

ſuch like, and à thing 221 may be parcel of a ere cited. 


- Srols * Ante16B(ky. 
LIE SARS , 
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4 Ce. 36. b. orofs name, and of a thi mpound, l but 

grois name, and ot a thing compound, but one 
8 = thing corporcal cannot be — cel 4 or appurtenant 1 
B. pl. 3. ther ſimple thing corporeal. As land cannot be parcel of a 
appurtenant to meadow, nor meadow parcel of or appune- 
nant to paſture, nor. paſture, parcel of or appurtenant io 
wood, nor can land be parcel of or appuctenant to ; 
| meſſuage, nor to any other thing corporeal, tor theſe thing 
= Vide 1 Rol. arc but ſimple things, which of themſelves cannot receing 
Abr.231.pl.17. or include other Rv, corporeal. But an w advopſon, 
» x Finch 97, way, * eſtovers, and ſuch like things incorporeal may wel 
Sed contra enough be appurtenant to a meſſuage, and ſo is the diſe- . 
1 359, ler rence. And altho' it is here pleaded that the land has berg 
. appurtenant to the meſſuage from time immemorial, th 
and not an in- pleading or averment is to no purpoſe or effect. For a m 
tereſt. Hardr. cannot aver that to be appurtenant which the law will ut 
97· ſuffer to be appurtenant, tho? uſage and continuance m 
* Co, Litt. 121. make a law in ſuch things as ſtand with and are conſonat 
— to reaſon. But in things which are againſt law and teaſo 
pl, 39. there uſage and continuance is to no purpoſe, as here tt 
' pleading or averment that the land has been always appu 
tenant to the meſſuage is an averment that that is law whi 
is not law. And all the four juſtices agreed unanimoul 
that the averment or pleading that the land has been alwy 
appurtenant to the meſſuage is not good here, and alſo the 
agreed that land might not he appurtenant to a meſſuage | 
the true and proper definition of an appurtenance. Bu] 
Y all of them (except Brown juſtice, who did not ſpeak to th 
» Dy.130.pl.70. point) agreed that the word (appertaining to the meſſuag 
Moor 221. ſhall be here taken in the ſenſe of P wſuelly occupied with i 
O. Bendl. 126. meſſuage, or hing to the meſſuage, for when appertai 
7 is placed with the ſaid other words, it cannot have its | 
Via. Abr. tie. per fignification, as it is ſaid before, and therefore it f 
Appendant B. have ſuch fignification as was intended between the parti 
37- or elſe it ſhall be void, which it muſt not be by any meat 
for it is commonly uſed in the ſenſe of occupied with, ot 
ing to, ut ſupra, and being placed with the ſaid other nc 
it cannot be taken in any other ſenſe, nor can it have 
*$.P.6Co. other mefning than is agreeable with law, and foraſm 
64. b. as it is commonly uſed in that ſenſe, it is the d office 
judges. to take and expound the words, which common þ 
le uſe to expreſs their meaning, according to their me 
ing, and therefore it ſhall be here taken not according 
the true definition of it, becauſe that does not ſtand with 
matter, but in ſuch ſenſe as the party intended it. 
where a leaſe was made for life, and after his death that 


lands redibunt to a ſtranger, it was taken as remanebun' 


— 
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* Sec ante 134, 


le hat porpoſe ilic party there uſed it, and therefore by (d), and the 
" 5 24 2 ban be taken by way of 4 remainder. 059 on ons, : 
* a [cafe for life, the reverſion to a ſtranger, ſhall be + ta- [ + 71] 
e. n for a remainder, rauſa qua ſupra. And many other 7 IJ. 
.es were put where a word ſhall be taken out of its natu- . 
1. ſenſe, according to the fenſe intended by the party. 80 

unde word (appertaining) ſhall be here taken as occupied, uſed, 


hing with or to the meſſuage, and in fuch fenſe the aver- 

ent may ſerve to declare that the land has been always oc- 

wied with, or has lain to the 1 and the demiſe. 

il ſerve to convey the ſame to the defendant, and fo the 

is good notwithſtanding the faid exception. And that 

u the opinion of the ſaid three juſtices. And afterwards 

nas adjudged accordingly, as appears hereafter by the 

dement. And in this argument Brown and Saunders juſ- 

es held a that a garden and curtilage are parcel of a meſ-* T: 34 H. 6. 
we: And Saunders ſaid that a dove-houſe, a mill, and 1 
pps may be parcel of a meſſuage, and ſhall paſs by the ofments SOA 


ne of a meſſuage. B. N. C. I 37. 

j Co. Litt. ae 
þ. 2 Co. 32. 2. 2 Saund. 401. 2 Bulſt. 103, 3 Leon. 214. Cro. E. $9. Litt. R. 6. Theol. 
lid. 8. cap. I. . 8. Vin. Abr. tit. Grants V. pl. 15. But for the — ſee Kelw. 57. a 
29. pl. 5, Moor 24. pl. 82. Contra. See 2 Chat, Cal. 27. 


he ſecond point moved and argued was touching that, 2 Pofdt. 
of the plaintiff's replication, where he ſhews matter to N Rere rent is. 


But e leaſe made to the defendant by Pate, by reaſon of bie _ . of 
u entry given him for the rent not paid at Michaelmas. yearly, and the 
TY In was ſaid by thoſe who argued for the defendant, that r | 


rent was due to him, or payable at Michaeſmas. For the it ſhall be paid. 
is reſerved at two terms, viz. at the feaſts of the An- 

ation of our Lady, and of St. Michael the arch- angel, Fer thedefen- 
paid by equal portions. And foraſmuch as it is re- dann. 

ed to be paid at the Annunciation, &c. and at Michael- 

the Annunciation ought to be the firſt day of payment, 

tis firſt named, and when he has reſerved it at two 

s, viz. ut antea, this, viz- is a demonſtration how he 

tave it, and he ſhall not have it in any other manner, 


ora(m the (viz, ) he has explained his intent. And fince it 
office e paid at the Annunciation, and at Michaelmas, the 
mon "ia yment ought to be made at the Annunciation, b for Dy. 377, pl. | 


ations ſhall always be taken moſt ſtrongly againſt the 3 
ots, becaulc it is their words and act, and therefore g. d 76 
ſhall not be extended beyond the words. © As if two 368. Latch.44, 


Ee 2 - tenants 265. Velv. 139. 
| | | Hardr, 8g. 
„o. 2 Mod. 93. 3 Mod. 230. * Perk, ſ. 107. Co. Lit. 793. 8. 10 Co. 


\Yelv-1 . x Brownl, 209. 1 Finch 46. 2 Finch 63. 


Michaclmas Term 3 & 4 Philip and Mary, in C. B 


tenants in common make a. leaſe reſerving a rent of 41 
and a horſe, they ſhall have hut 20s. and one horſe, 4% 


® See ante 140, if two tenants in common grant a rent of 204. and a er 
tener out of their land, the grantee ſhall have of each of hen = 
horſe and 208. for it ſhall be taken. moſt ſtrongly againſt Me 

grantors, and therefore ſhall enure as ſeveral grants ; aiſo 

in the other caſe it thall be taken moſt ſtrongly againk be 

reſcrvors, and therefore they ſhall have but one rent of x; or 

and one horſe ; ſo that a reſervation ſhall not be taken M 

. M. 10 Ed. 4. ©xtended beyond the words. And in 10 Ed. 4. it is effiſe® 


x8.b. per Meile. that if a man makes a leaſe of two acres for life, yielding ip"! 
P.11 Ed. 3, him and his heirs 12d. for the one, and yielding to M* 
morn 5 12d. for the other, his heir ſhall not have the 12d. lat u 
r ſerved, becauſe it was not reſerved to him and his be 
Dy.19- pl.115.f And yet if he had reſerved the rent without ſaying mae 
pa ns the law would have given it to him and his heirs, but bert 
69 47. a. 12. he ſays reſerving to him, the law will not aid him beyond or h 
Co. 36. 2 Rol. extent of the words. So here he has expreſſed by the ef 
ago: I how he would have the rent, and he has appointed the ert 
J Bull. mk of the Annunciation to be the firſt feaſt, and therefore he f 
| 528. Owen 9. ſhall not have Michaelmas rent. And, fir, there is of 

Gouldib. 148. reaſon to ſay that he ſhall not have Michaelmas rent, Cd, 

1 Hon cauſe the leaſe commenced but in Auguſt before, andi 

368. x Vent. ſhould pay the Michaelmas rent, he ſhould pay rent for iſ"; 

748, 62. Herdr a year when had only occupation of it for eight vel 
| Pfinch . which would be unreaſonable, for which cauſe he ſhall . ! 


Piowd. Quer. have the rent at Michaelmat, and conſequently he (hall , 


88 contra enter for the non-payment of it. And ſo the replicatoſf * | 
Kelw. 88. b. pl. not ſufficient in this point. And of this opinion was { 1 
5 ders juſtice alſo. | ws 


T. 21. H. ) ag. b. per Kin ſoil, T. 27. H.8. 15. a. per Chomley, Dy. 45. pl. 2. ent f 
other books next — cd. 


E contra forthe 5 On the other hand it was argued by the counſel for 
Pres plaintiff, and by Srawnferd juſtice, and Brook chief jul, V 
TM. 4. M. a., (for Brown juſtice did not argue upon this point, but« 
6. K N. C. ted it entirely in his argument) that the rent was pays nene 
£483. Co Lit. the firſt Michaelmas. For the words of the reſervation, , 
217.b.5Co-112 yjelding annually to the ſaid Pate, Ec. which word (ame ly 
2008, pl 78. ought to te fulfilled. And if the rent ſhould not be pal. 
0. Bendl 182, the firſt Michae/mas, then it would not be paid ang . 


183. Hob. 272. for the firſt year he would only have rent for half 2 he 
2 Rol. R. 213. | 


„ dunte 
» Lrownl 287; fer 91. 3 K b. 405 fl 10. Caſe of Uſes, Bac. fo, 4 Bac. Abt. y 
Abr. tit. Rent Y. 3. pl. 2. 
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4 cauſe the firſt year commences in Auguſ and ends in . 
hen oft; and if he ſhould have no more than rent for half a 
> hear at the feaſt of the Annunciation 'of our Lady, then he 
; „ ould not have annually 408. for he would only have 208. 
aa he firſt year, and therefore in the conſtruction of the ſaid 


ords of reſervation a man ought to conſider the firſt part 
ad the laſt, and every word, and tõ make every word ef- 
gual, and none to loſe its force, and herr this word (an- 
ually ) would not have its effect and operation if it ſhould be 
zen in ſuch manner as the counſel for the defendant have 


last gued. And as-to the reaſon that has been given Why he 
« de ould not have the tent at Michnelmas,-viz. becauſe the 


iſe only commenced eight weeks before Michaelmas, and 
herefore it ſeems to be intended that he ſhould not pay rent 
or half a year at Michaelmas, becauſe he could not have 
alf a year's profit before Michaelmat, fir,” this is cafily'an- 
wered, for altho' he has not a whole half year's profit before 
he firſt day of payment, 'yet the laſt year he ſhall have the 
rofit of the land from the feaſt of the Annunciation of our 
ady until the ih day of Auguft without paying any thing, 
o that what he wants in the firſt year he ſhall have in the 
| ; but according to the argument for the defendant he 
hall have half a yeat's profit without paying any thing for 
t, For by that argument he ſhall pay nothing for the oc- 


or the laſt ' year from the fea 
ady until the end of the leaſe, viz. the fxthday of Aug, 
o that he ſhould have half a year's profit without paying any 
nt for it ; and there'is no fort of reaſon to induce us to be- 


z at the feaſts of the Annunciation of our Lady, and of 
* Michael the archangel, this (via.) which is (that is to 
(5) is of no other effe4 but to ſhew what terms, and it is 
ended to expreſs and point out the days of payment ra- 
her than the commencement of the reſervation ;. ſo that 
ie (viz. ) and the intent of the parties to make the payment 
mmence at Michaelmas ſtand well together. And the 
F caſe in 10 Ed. 3. was often cited upon this point, 
where one brought a writ of annuity bearing date the 15th 


"nted upon a deed bearing date in February anno 1. Ed. 


eve that the intent of the parties was ſuch. And as to the 
tir.) Sir, when it is reſerved at two terms of the year, 


ay of July anno 9. Ed. 3. againſt the abbot of Oſuey, and api 4 Bro. 


pation of the land from the commencement of the leaſe, 
iz from the fixth day of ee until the firſt Micbhaelmat, 
of the Annunciation of our 


Ca 
M. 0 Ed. 3. 
7 


. by which 40s. a year were granted to him for his life, Old N. B. 36. 
nyable at two terms of the year, viz. the one moiety - _ Co.Litt.217. b. 


* 
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| feaſt of St. Michael, and the other, moiety at the Anni, 
tion of our Lady, of which annuity he: was ſeized, and &, 
manded 16/. far the arteats of eight years, and the deleg 
dant took exception to the count, becauſe, he had dec 
that he was ſeized, and further had ſhewed that the anguy 
was in arrear for eight years before the date of the writ, 3 
there was but eight years in all, to which it is there anne, 
ed that between the date of the deed of grant and the day 
of the writ there axe eight years and one day of paymem, 
accounting the firſt day of payment at the feaſt of the 4 
nunciation of our Lady next after the grant, and it is they 
debated whether or no the firſt payment ſhould commeng 
at the feaſt of the Annunciation of our Lady, inaſmuch adh 
feaſt of St. Michael is there firlk named after the viz; ad 
after it, was debated it was ſaid to the defendant by, Stent i 
the court, . Anſwer if you will, we wilt not abate the 
count,” Which caſe, it was ſaid, is all one with our cal, 
ſaving that the calc there. is by grant, and in our caſe. ut ö 
by reſervation, but that makes no difference, for they ar 
both the ſame as to the; miſplacing of the feaſt, and that is 
after the viz and ſo in effect and ſubſtance there is no db 
ference between them ; whercfore in our caſe he ſhall ha 
che rent at Michaamas, and then the replication is good! 
Curia, avoid the leaſe not withiſtanding thig,cxeqpiion. , And at lit 
the court agreed to this, and it was, ruled accordingh, 
appears hereafter by the judgment. 
a; 3 Point. | The third point, which, was argued was touching thetin 
rent ought to Of the demand ot the rent by the plaintiff, being the perlon 
be demanded reverſion, and the time of the attendance of the leſſee up! 
AB _ the land. For as to the, u Free and land 
and le. the plaintiff, in order to avoid the leaſe. thereof, has ſhes 
that the rent was in, artear, and, that he came to the mel 
ſuage the laſt day an hour before, ſun ſet, and, tarried then 
that whole hour demanding the rent, and none was gta 
there to pay it, and he has not ſhewn that he was there be 
fore that time. Ang that he was there at the time alledgi 
by him, and tartied there until ſun ſet, is confeſſed by 
defcndant by his demurrer upon the plea, by which demu 

» See ante 1 ji) Ter he à confeſſes. all matters of fact well and materially 
and the books ledged to be true. And as to the., meadow, whereas ti 
there cited. | plaintiff has alledged a demand of the rent ut ſupra, 2 
that none came on behalf of the defengapt to. pay it, the de 
fendant has alledged that he was upon the meadow, an hou 
next before ſun ſet the laſt day, and tarried there that whol 
hour ready to offer the ſaid rent, and none came on bebe 


Hill verfu7 Grange; in C. B. | 

of the plaintiff during the ſame ſpace of time to receive it, 
by which pleading it is confeſſed that the defendant ' was 
there the laſt hour, for the plaintiff has ſaid that he was 
there, and that none came on behalf of the defendant, and 
the defendant has faid that he was there, and that none 
came on behalf of the plaintiff, which pleas are ſufficient Pray 
3 to make two iſſues without d a traverſe ; for there are two r 8. P. 36 H. 6;: 
"HY ;firmatives'\and two negatives, the firſt affirmative is in 15. pl. 9. Bro. 
that the plaintiff ſays he was there; and the negative to that * 
(ia tbat the defendant ſays none eame on behalf of the per Kr. 283, 
then defendant} and the other affirmative is in the defendant's 31 
anſwer thereto, ' viz. that he was there, and ſo the defen= 
uk ant has offered him two iſſues which are but one matter in 
effect, and when the plaintiff does not maintain theſe iſſues, 
but demurs, by which he confeſſes what the defendant ſays 
to be true, therein he confeſſes that the defendant was'there 
the laſt inſtant, and alſo he confeſſes that he himſelf was 
not there; and therefore whether or no the defendant's be- 
ing there the ſaid laſt hour of the laſt day, and continuing 
there until the laſt inſtant of the ſame day be ſufficient for 
hum being the leſſee, without ſaying that he was there from 
the riſing of the ſun until the ſetting thereof the ſame day, 
or for a greater time than the laſt hour, and whether the 
faid laſt in ſtant of the laſt day be ſufficient for the plaintiff 
being in the reverfion to make both the demands or not, was 
debated, and both theſe matters were made one point and 
ſo argued, © | 4 

And as to this, all the juſtices unanimouſly held and 
agreed © that the laſt inſtant of the haſt of the faid ten days C 
only was effectual enough as well for the leſſee to be ready · Bro. Conditl 
to pay it, as for the plaintiff being in the reverſion” to de- 1 60. ances 
mand it. | And it is ſufficient for him to demand it the laſt fa) 404 the” 
inſtant, 'without making any demand the firſt day when it other books 
was due ; tho', they ſaid, formerly ſome were of opinion — — 
that the demand ought to be made both the laſt inſtant of T. 24 H.. gy 
the firſt day when it was due, and the laſt inſtant of the b. P. 36. H'B. 
time limited after it alſo, but that, they ſaid, is not requiſite Bro. Condition 
for the laſt inſtant of the laſt'time is ſufficient for the leſſor 9* - - 
and the leſfee'alſs. © And the condition is, that if the rent be 
in arrear after either of the ſaid feaſts on which' it ought to be | 
paid by the ſpace of ten days, that then he ſhall enter, fc. in 
which caſe the leſſee has liberty during all the ten days to 
pay the tent, ſo that if it is in arrear nine days and à half 

is: in no danger, for nine days and à half are not ten 
days, and if it is in arrear nine days and three parts of — 

* tent 
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17; : | ſpace of ten da 
tenth day, yet it is not in kings 2 iy 3 *** > 
And therefore the leſſee is 2 e 
18. P. 1 Finch t jme to come to pay it, nn and the day continues until 
26. 2 Finch 38. long as the tenth day continues, and the ee 
er f and when the night is come then his time 
the legal time the night comes, his time to pay it continues until the 
for the demand is elapſed. 4 So, that bis ti whi h # thetime when the day 
or tender of ration of day and night, wWnicn is nid 
ſepa * fore the leſſee is no 
ps + ni ends and the night begins. And mo * f: the, laſt time 
0 a 2 Se 
condition of bound to be there before the laſt "held in 6-5, f. d 
gcgen and ſo (it was ſaid) the opinion is held. . 
ſaves kh. h as the leſſec is not bound to pay the rent unii 
ture, yet che- foraſmuch as th laſt day, the leſſor is not bound to be 
ther it is com- laſt inſtant of the la 4 he laſt inſtant, of the. laſt; day, 
pleatly due there to demand it before t | * til che, other u 
then or not un- . bound to demand the ren n 35 
e for if the law ſhould force him to demand 
nute of the na · bound to pay it, for it t forced to pay it,. it would: be con- 
tural day (mid- it ſooner than the other ig foren tg eh for it will not com- 
n-ght) ſo as to to all reaſon, which our la is not, f * 11 
go to the heir traf) ain demand or requeſt for a t ing 
cr executor up · pel a man to make a mo pom pay. * Vet the law mil 
[+173 ] which the other is 1 Fave g. or elſe he: ſhall meyer, enter 
en the death compel him to make a And if the leſſor does not come to 
al er hn fer it is held in 20. H. G. Andi day tordemand the rent, 
«roofs et the land the laſt inſtant of the laſt * oo for. hall never 
n ſ-e and the leſſee be not there pA 4 * 40. ie. Hl hy 
1 Savud. 287. enter, becauſe he ought to ſhall not be until the other is 
1 P.Wms.178, demand. And ſuch demand! ſha dent laſt inen 
8 it, and that he is not before the laſt 
A 3+ bs eneerial for ara 
9 Mod. 21, 22. the laſt day, which SIT br led, as appears hereafter by 
p. 6. H. 5.3- And according to this it was rule ner 1a, „ 
pl. 6. Fitz. En- the judgment. And in 3 A 
nen 
2 men mine on, 33 jent lime before ſun ſet in 
P. 20. H. 6. ready to pay it ſuch a conven 6 alder js nat 
30. pl. 24. Fits, 7 mi ht be counted, or the * 
Entry congea- Which the money mig he night afier ſun ſet, for if ſo, he 
ble 6. Bro. 2. bound to count it in the night 7 q I ambulat in tenebrit 
nch 28. might be deceived, for Brook ſaid, qui _amby N 
a. 1 Finch 26. . dit. | IF naw NED 
Finch 38. neſcit qua vadit. rers was, whether or 
r 
Whether the no the emry the 1671 | ful by. virtue of the flatute of 
grantee of a re- the condition broken . len did not come to the 
verſion of a 32. H. 8. cap. 34. fine Wn int is no other than this, 
fon may enter Hands of king Henry B. 0 g of common perſon may 
ah 967 Ae VIZ. if the grantee of a revernon or A 


47 
broken by the enter for a condition broken, or not. And as to this mat 
ſtatute of 32 


f i 0 for the dcfendan', that 
H. 8. cap. 34. ter 6 was ſaid by thoſe who argued for 127 1 


— 
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the cauſe of making the ſtatute ought firſt»to be con ſideted, 

and then the words of the ſtatute. - And if the words fully 

anſwer. the cauſe of making the ſtatute, and remedy the For the deſen- 
miſchief intended, and have a direct tendency thereto: in ®** 

their ſenſe and meaning, then in ſuch ſenſe they ought to 

etaken, and in no other. And (it was: ſaid) both the 

vords and the cauſe of making the act agree in the ſame 

hing, viz. that the grantees of common perſons ſnall not 


„„ ” x wc TT 


— 
c—_—_ 


y ke advantage of conditions hy the ſtatute. For the ſtatute 
4 as made in the 32d year of Henry 8. and before that time 
. dy reaſon of the ſtatute of 2) H. 8. and of 31 H. 8. con- 


erning the diſſolution of monaſteries, and by the ſurrender 
nd ſuppreſſion of abbies or otherwiſe, à great part of the 
ands of this realm was come into the hands of king Hen 


nd . who by free gift, exchange, bargain'and ſale, or other- 
ic, had parted with, and was very likely afterwards: to 
n with, a great part thereof. And by the ſtatute of 
H. 8. the king himſelf might take advantage of conditi- 
, but not his patentees. And that was conſidered by the 
&, {Wcliament of 32 H. 8. and taken as a general miſchief, ſee- 


g that by the gifts, , exchanges, and (ales of the ſaid king 1 

e cauſe was become and likely to become in a manner 

neral, and to touch all the king's ſuhjects, for remedy 

ereof only the ſtatute of 32 H. 8. was made. Sa that 

's particular cauſe, | viz. where à common perſon had 

de a particular eſtate upon condition, and afterwards 

d granted the reverſion to another, was not the cauſe off 

ing this ſtatute, for that was not a common (caſe, but a 

nicular one which happened very rarely, and which the 

lam ent at no time has gone about to amend; but the 

etal cauſe which Jaſt happened by the diſſolution of ab- 

$ was the great, grief, and the only cauſe of making this 

ute, and not the particular cauſe above mentioned; 

d the.intent of the makets of the act was only to redreſs 

great miſchief, and according to ſuch intent they hae 

i the words in the, adt. Fot in the preamble of the act 

' it is recited: that divers leaſes have been made upon 

qu jon, and that no ſtranger mayitake advantage of them 

de common law, it is ſaid furthers by reaſon whertof as 

the % grantees. of, reverſiant, as alſa.all: grantees and paten- 

this, / the king af ſundry manors, lerdſbips,. &c. late belong» 

may WW monaſteries, and other religious bouſes-coms to the hands 

mate We ting /ince tbe fnnihdy of Fehruary in the 27th 72 

that gn, be excluded te have any entry or ation again t 
the , which the art before that time might-have had again 

2 the 


5 


which words in the preamble it is to be noted that the makers 
df the adt did not intend to make a general act for all gran- h 
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the fame leſſies for the breach of any condition or covenant, &.. 
And the act Aan further, be it there forsa enactad, Or. 5 


tees of reverſions, becauſe they have reſtrained the general n 
words by the words after, for the general words, viz. a a 
well all grantees of rever ſions are reſtrained: by the limitation 

of the thing afterwards, viz. of ſundry: manors, lordſbipi, Et. 
late belonging to monafleries and other religious houſes "tome 1 ci 
the hands of the king, &c. and by putting theſe together, Wl » 
the words are, all grantees of reverſions of ſundry manors, ü 
tordſhips, &c. late belonging to monaſteries and other rell. Wl ;; 
gious houſes come to the hands of the king.” 'So that theſe te 
words ( ſundry manors, lordſhips, c.) come aftet the ge. v 
neral words, and after the ſpecial” words alfo, that is, after I; 
as well all grantees of reuenſions) and. alſo after (all grantees is 
ind patentees of the ling). And ſo the ſentence is, 'viz. 0 
well alt gtantees of reverſions of ſundry manors, lordſhips, h 
&c. late belonging to monaſteries and other religious houſes cc 
comic, to the hands of the king, as all grantees and patente :} 


of the king of ſundry manors, lordſhips, &c. late beſong- t: 


[+174] 


ing to monaſteries and other religious honſes come to hell 0 
hands of the king, &. So that the generality of the f 2 


words ĩs ſtraitned by the thing.to which it has relation; 1M th 


ifs man'wmiligiveor leaſe to one all his lands, if he ft . 
there the grantce ſhall have all his lands which he has gi 
England, but if he ſays further, lying in Dale, there the ge or 
nerality is ſtraitned by the other words added after, and . < 
he ſays ſtill further, parcel of his manor ef Dale, there h he 
has reſtrained the general words ſtill more, fo that the gran ill be 
tee ſhall have no lands but fuch as lie in Daſe and are parcel d 
of his manor of Dale. Therefore this word (all) contain 21 
perhaps but little, and is determined by the things to ]. {i 
it is referred. So here the general words (as well ail gra p 
ters F reverſiont) f art referred to lands belonging to reſig 1 
ous honſes, and yet not to all of them, but to ſuch only 2 tþ 
came to the hands of the king after the 4th day of Febrw l 
in-the'27th year of his reigu. But perhaps it may be of a 
jected to the contrary that the words cannot be fo referreqſſ o 
ſor there are two clauſes, viz. as well all granters of rr 8 
ens, and as all granteer amd patentees the king, and if the i: 
ſhould both be referred to the words aſter, viz. of h, ee 
longing te mona erier, then one part of the fentence vou fo 
contain as much as both the parts of the ſentence, and Wil «: 


courſe the one would be void 3 ſir, in anfwer to this it m: 
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oc, be laid that it is not ſo, for the one clauſe contains the pa- 
By tentees of the king, that is, them to whom the patents are 
den made, and the other contains their grantees. As if the king 
ran- had granted by his letters patent to J. S. the. reverſion of 
eral ſuck. lands ut ſupra, J. S. is contained in the ſaid laſt part 
„ 4. of the ſentence..; And if J. S. had granted it over to J. K. 
tion K. ſhould be contained in the fitſt part of the ſentence. 
E.. o that the one part contains that which the other does not 
6 1 contain, and it is all one ſame land. Wherefore. by the 
ther, preamble the generality of the words is reſtrained, as it is 
nors, ſhewn before. And the words declare that it was not the 
reli- intent of the legiſlature to make a general act for all gran- 
theſe tees of all reverfions : And this is allo declared by the 
ge. words (be it therefore enactd] which word (therefore) is a re- 
atter WW lative word, and has relation to the matter preceding, which, 
one is the miſchief: recited, viz, that the grantees and patentees 
2. a of the king of the teverſions of lands belonging to religious 
hips, houſes, and their, grantees or aſſigns might not enter. for, 
conditions broken. So that it gives us juſt cauſe to affirm 
that they intended only to make the act particular for cer- 
tain revetſionts, that is, thoſe recited in the ſtatute, and not 
for all. Then as to the purview it goes ia like manner, 
and is divided into two parts. The cit part comes under 
the word (as well) and the ſecond comes under the word (as 
aſo), And the firſt part which comes under the (ar well) 
gives remedy to thoſe who had or ſhould have any gift or 
or grant of king Henry 8. by his letters patent ot any lord- 
ſhips, manors, &c. or of any reverſions of the ſame which 
telonged to any of the ſaid monaſterics or ather religious 
hauſes come to- the hands of the ſaid king after the ſaid .qth 
day of February, or which at any time before belonged to 
any perſons, and afterwards came to the hands of the ſaid 
king. So that this part of the purview extends only to the 
patentees of the king, that is, thoſe named in the patents 
and who, had patents of the reverſions of land in one of 
theſe two degrees, viz. of land which was ing to re- 
ligious houſes,” and which came to the hands of the king 
ter the ſaid 4th. day of February, or which belonged to 
other perſons, and afterwards came to the hands of the faid; 
ting. And in ſuch degree the plaintiff here is not, for he 
u not the patentee of king Henry 8. nor did this land or the 
reverſion thereof ever come to the hands of the, ſaid king, 
for Pate made the leaſe, and afterwards granted the. rever- 
ſon to the plaintiff, and ſo that part of the purview does not 
give remedy. to the plaintiff, but the plaintiff is quite left 


out 
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out of it. Then as to the ſecond part of the purview, viz, 
that which comes under the (as alſo), it extends to two 
manner of perſons. The firſt ſorr of perſons are other pa. 
tentees of the king not named before, for the patentees of 
the king ſpecified in the firſt part of the ſentence were pa. 
tentees of the land which helonged to religious houſes, and 
after the ſaid 4th day of February came to the hands of king 
Henry 8. or they were patentees of land which belonged to 
others, and afterwards came to the hands of the ſaid king, 
But if the land did not come from others to the king, then 
was it out of the words, as the land which was the ancient 
land of the crown, and the land 'which he had by deſcent, 
as the land of the dutchy of Lancaſter, and ſuch other lands, 
the patentees whereof are now contained in this ſecond part 
of the ſentence, who were not contained in the firſt part, 
The ſecond ſort of perſons contained in the ſecond part of 
the purview are all other perſons being grantees or aſſignees 
to or by any other perſon or perſons than the faid king; 
and it is to be obſerved that the act does not ſpeak nor ſhey 
of what lands, and therefore they ſhall be intended grantees 
or aſſignees of the lands ſpoken of before, and not of any 
cther land, for if it ſhould be of any other land, then it 
ought to he ex preſly ſaid fo, or elſe it ſhall not be intended 
of any other land not mentioned in the act, eſpecially where 
the ſentence is good and perfect in meaning the ſame land 
before mentioned, as it is here. For the firſt part of the 
purview contains only the perſons named in the letters po. 
tent of the lands ſpoken of in the ſaid firſt branch. And it 
they that are named in the letters patent Have granted over 
the reverſions, theſe ſecond grantees are not contained in 
the firſt part of the purview, and therefore this ſaſt part of 
the purview was inſerted, in whieh caſe the grantees or 2. 
ſignees of the patentees are contained. And ſo the firſt 
part contains tho e named in the patents, and this laſt part 
of the ſecond part contains their grantees, and the grantees 
of thoſe grantees, but the whole is intended of the lands be- 
fore ſpecified, vz. of the lands which belonged to religious 
houſes, and after the faid 'qth day of February came to the 
hands of the ſaid king, or which belonged to ſome other, 
and afterwards came to the king's hands. And the ſentence 
ſo taken agrees with the preamble, and as a further proc 
hereof the concluſion of the purview may 'be' conſidered 
which ordains that the grantees of reverſions ſhall enter fo 
conditions broker; at the leſſors might, in like manner and form 
as if the reverſion of ſuch tenements had not come to the hand 
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of the ſaid king, or as the ſaid king his heirs or ſucceſſors might 

had or enjoyed in certain caſes by virtue of an att made at 
the firſt ſeſſion of this parliament, if no ſuch leſters patent 
+ had been made by his highneſs. . Which words (if there had 
been any great doubt in the conſtruQtion of the ſenſe of the 
ſaid former words) would have cleared up the ſame. For 
if the grantees ſhall enter for conditions broken, as the 
leſſors might, in like manner as if the reverſion had not 
come to the hands of the king, and no otherwiſe, from 
thence it follows that the makers of the act intended ſuch 
lands as once came to the king's hands, and no other, for 
the ſaid words are part of the ſentence, and the whole ſen- 
tence is protracted and continued unto them, and they are 
added as the concluſion of both the parts of the ſentence, 
and make all the reſt of the ſentence to be clearly taken as it 


(+2175] 


is ſhewn before. * And hereupon the caſe in 4 H. 7. was « TIA. H 3. 10. 
alledged, where a man was attainted by parliameat of high- pl. 6. Fitz. Bar. 
treaſon, and the king granted his lands to another, and this 734: Bro. Far- 


attainder was afterwards repealed by parliameut, and the 


lement 41. 
Relation 44. 


perſon attainted was reſtored, and the words of the a& were TROOPS 250. 


that the attainder ſhould be void as if no act had been made, 
and afterwards the patentee brought an action of treſpaſs 


againſt him that was reſtored for treſpaſs done upon the 


land before the reſtitution, and by the better opinion the 
action does not lie, for the firſt act was repealcd as if it had 
not been made, and if the a had not been made the party 
had not been a treſpaſſor, and therefore the (as if there 
being the concluſion of the at declares the manner of the 
repeal, and the manifeſt intent of the makers of the aR. 
So in our caſe the words (in like manner and form) being the 
concluſion of the act, declare fully how he ſhall enter, and 
manifeſtly ſne the intent of the makers of the ad to be, 
to provide for ſuch reverſions as came to the hands of king 
Henry 8. And as to the laſt branch of the act, it was ſaid, 
perhaps it will be ſaid that it is a general branch, and pro- 


vides that all farmers and leſſees of lands whatſoever ſhall 


have their advantage and remedy for any covenant broken, 
or other agreement expreſſed in the indenture of, lea'e 
againſt the grantees of reverſions whatever, as they might 
againſt the leſſors, in which caſe. perhaps it will be ſaid that 
the makers of the a& would not have been ſo-unreaſonable 
as to give leſſees their remedy for the covenants and agree- 


ments of the leſſors to be performed by them in the reverſion, 
if they had not intended that they in the reverſion ſhould. 


have their remedy and advantage againſt the leſſees for con- 
ditions 


37- 


; 


_—_ 
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ditions broken, for to give remedy to the lefſees againſt the 
grantees of the reverſion, and not to the grantees of the re. 
. the leſſees, would be great injuſtice, which 
is not to be preſumed in a' parliament : To this; fir, it ma 
de anſwered that none ought to preſume any ſuch thing, 
and therefore we ought to intend the remedy as large for 
the grantees of the reverſion againſt the leſſees, as for the 
leſſces againſt the grantees. But in taking it ſo we ought 
not to conſtrue the laſt'clauſe to extend to all leſſees againſt 
all grantees of reverſions, but only againſt thoſe grantees 
who came in by the king, and againſt their grantees and 
aſſignees, for the remedy is given againſt thoſe perſons why 
have or ſhall have any gift or grant of the king, or of any other 
82 or perſons of any rever ſions of the ſame lands. And the 
nds recited in the clauſe are general, viz. all farmers of 
lordſbips and manors, &c. and therefore it ſhall be intended 
of ſuch lands whereof mention is made in the reſt of the 
ſtatute before, and theſe words in the faid clauſe, viz, (, 
any other perſon or perſons) may well be taken as before, viz. 
thoſe who come under the letters-patent, and not named in 
the letters-patent. And fo every part of the ſtatute ſtands 
ether, and this laſt clauſe aids them whom the firſt part 
of the act puniſhes, and therein it is agreeable with reaſon, 
And fo the plaintiff being the grantee of Pate is not within 
the purview of the ad, and conſequently his entry upon the 
defendant for the condition broken is not lawful. | 
Z contra fox the On the contrary it was argued by the ſaid ſerjeants who 
plaintiff. ere of counſel for the plaintiff, and alſo by all the juſtices. 
And they faid that altho' a great part of the lands in this 
kingdom within the time limited came into the king's hands, 
anda great part thereof was granted over, and it was very likely 
that the fame would be afterwards granted over to the kings 
ſobjeQs, yet the impediment which hindered their entry 
was in the law in ſuffering the miſchief. And altho* the 
miſchieſ was greater where a greater quantity of land came, 
yet it was a miſchief before, and the miſchief was but one 
_ "altho” many happened in it. For altho' a miſchief is great- 
er dy the multitude of things that happen under that miſ- 
chief, or by the multitude of people that are affected by it, 
it is a miſchief in each of the things divided by itſelf 
rom the other, and to each perſon diſtin from the other; 
and it is the part of them that took it in hand to reform the 
miſchicf,” and to reform it in every part, and utterly to ex- 
tirpate and root it out, ſo that neither many nor any indi- 
3 4-21 | | ' yi | 


= 
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the idual ſhould he gtieved by it. And accordingly the par- 

ay — have done here, b for they intended to deliver all | 

ich other grantees of reverſions of lands from this miſehief, as 3 8 
well as the grantees of ſuch te ver ſions as came to the king's 1 95 
1 hands. And to this purpoſe they have ordered their werde, B. N. C. A;. 
485 which {altho* they are obſcure) yet they tend moſt plainly Co. List. 215.2. 


+ to illuſtrate this point. And therefore in the beginning the 
ot ad recites, whereas befare ibis time divers as well temporal 


; eccleſiaſtical and religious perſons have made ſundry 2 
158 95 1 word (temporal) implies that they did Bux th 


"7 the miſchief to be only in reverfions of lands of religious 
hy houſes, (for ſuch are included in eceleſiaſtical perſons) but 
hy they took the miſchief alſo to be in leaſes made by temporal 
* perſons whatever, who are the others whom the counſel for 
of the defendant here conſidered in the preamble. And in the 
Q ſame light the preamble goes. on, and after reciting the 
bs miſchief in that ſtrangers to conditions ſhould not take ad- 


f vantage of them by + the common law, ſays further, by rea- [+196] 
4 ſon whereof as we all grantees of reverſions, as alſo all gran- 7 

n tees and patentees of the ting of ſundry manors, lordſhips, Oc. 

5 late belonging to monaſteries, and other religious houſes come to 

t the hands of the king after the 4th day of February, Cc. have 

been excluded of their entry againſt the lefſees, c. Which 


Y words (grantees of rever/ions) are general and abſolute, and 
n not referred to manars and lands after mentioned; but 

grantees and patentees of the king are referred to manors 
; and lands after mentioned, and the other words, viz. all 


grantees of reverfeons are ſpoken abſolutely, and contain thoſe 
that are ſpecified in the argument for the defendant, as 
alſo all others, for they contain all grantees of reverſions ot 
all other lands not named in the act. And ſo this word 
(all). is a general word, than which there is none more 
large and extenſive, and it is not reſtrained by relation to 
the ſentence after. And where the words are further, be it 
therefore enacted, this word (therefore) has relation to the 
cauſcs. before written, and that is, to the miſchief which 
reſtrained all grantces of reverſions, as well as grantees and 
patentees of the king and their aſſignees. And then as"to 
the purview, the laſt part of the ſentence coming under the 


/ a5 alſo) that is to ſay, all other perſons being granters'or aſ- 497 
fignees to or by our ſovereign lord the king, or to or by any other 50 
perſon or perſons, than the king's higbneſt, contains generally 2 
all grantees of reverſions of all lands. For when it ſays all 9 2 
tiber perſont being grantees or aſſignecs, there is no word more * 


large or general:;than. Call) to expreſs the generality.” And 
| * 


8 
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77 
28 to the concluſion of the ſentence, viz. in like manner. 
Ac. theſe are not words of neceſſity, for the ſentence is full "= 
and perfect before them, and they are but words of abun. Wl k 
dance afficmaiively put-without any effect. And if they Is, 
were of effect, yet may they well be referred to grantem exten 
or patentees of the king only; for ſince it gives the beneft it wa; 
of re-entry as well to all grantees of reverſions' as to paten- the k 
tees of the king, in like manner and form as if the rever ſun F bots. 
ſuch lands had not come to the hands of the king, the word Will (ays, 
(in like manner and form) cannot be referred to all, but to Wl inc 
parcel, that is, to ſuch parcel with which it agrees, viz; 10 nem! 
grantees of reverſions of lands which are come to the king' ſtatu 
hands, and ſo the concluſion and the premiſſes of the at . 
ſtand together without, contradiction. And that the reſt of ſtatu 
the act before is general to all grantees of reverſions, it is Wl tute, 
ſtrongly proved by the laſt branch which gives to all farmer: &. 
and leſſees of lordſhips, manors, c. their remedy againſt all Wl ys 
perſons who have any gift or grant of the ting, or of any other Wl oide 
pow or perſons of the reverſion of the ſame manors, lands, Wl (pea! 
c. Which branch may not be expounded to be particular, Wl his | 
tor it gives remedy to all farmers of lordſhips, manors, &c. Wl then 


againſt thoſe who have any grant of the reverſion of them, an 
and does not ſpeak of any particular lands. But when the book 
act gives the remedy to all farmers of lands, that is to be Wal, 
underſtood of all lands whatſoever, and may not be applied tion 
to any particular ones. And foraſmuch as remedy is given the. 
to all leſſces of all lands againſt the grantees of the reverſi- big 
on, thereby it is to be collected that the legiſlature intended lia 
to give remedy to all that are in the reverſion againſt the Wh #94 
leflees, for clic there would not be any equity or reaſon in the 
the act. And fo this branch explains the reſt of the act, and Wh ih! 
it is as reaſonable to 11ke the laſt part of the act to explain Wl fire 
the firſt, as the farſt part to explain the laſt. And therefore n 
the plaintiff being the grantee of the reverfion of Pate ſhall Hin 
take benefit of the ad, and may enter upon the defendant Hef 


Curia, for the condition broken. To which the whole court agreed, n 
and it was afterwards ruled accordingly, as hereafter appears WW 
by the judgment. LRN wh 


ung The. fifth point alſo aroſe upon this ſtatutez and it was 


patentee of a whether or no the plaintiff, being the grantee of king E- 


— *, . ward 6. of the reverſion of the meadow which belonged to 
war. 


: the monaſtery, might by the ſaid ſtatute enter into the 
o _ meadow for the condition broken, as well as he might it 


broken by the he had been the grantee of king Henry 8. And it was faid 

8 * by thoſe who argued for the defendant that he might not. 
cap. 34 r | . — 

the words - 

tentecef the king, 


lach Jan nat 
which 2 ws 17 
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eien, and in greg of For the defen- 


See Co Litt, 
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the king, in map cn 


ait ſha has heirs, or ſucceſ- 3 laſt. 6. * 


bs. A tek Ry os e phibits mortmaip, J 352 
Ma re et with ont, 


time lmited,; ug af jrpmediarely take ſuch lands 


and te- T's $4,271, 


nements into gur dae, and th 1 others, 80 the pl 9 8 15. 
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ou 
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tute, and 1 in. ſo me Ducky 9 the lo » the king ll Hag, 
&. And. ſo.the of. Magna Chatte cap. I. which 
lays, Cammon. pleas pg) —— cgurt, He: and ſuah 
other ien whenegf there arg ag ünhgite, apmber; hat 
ſpeak of the Hing og 4 * FD) expguaded 3 
his heirs and ſuc them bene ß or I band 


then. Andithe, 5 e a body pal zie, 


and hem an A bing, gt avs, ue, it is always. pon 458. Pip 
ſpozen in the pogſqng pp | 4s Kae ane n his dignity. roy- * 


a, 8nd 5 gc s all,thgſe og. 2 IN his * \fupg- 
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T * nger- Aud then 
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id aueresgn: 
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and ſuch like, and them to ſuppreſs to his dyn uſe, did ay 
extend to his heirs or ſucceſſors, for if it had, it would hare 
deen in vain to have made à new act in the 1. Ed, 6. fs 
the preamble and the reſt of the words in the act declare 
that it was the intent of the makers of the act to give king 
Henry B. alone the power of ſuppreſſing them. 80 her, 
the words of the act give every one good cauſe to ſay tha 
both the words and intent of the act of 32. H. 8. extend w 
the patentees of king Heury 8. but not to the patentees of 
his ſucceſſors. Wherefore the patentees of king Eduard 6, 
cannot be contained under the patentees of the king mentiot- 
cel in the act. And perhaps it will be ſaid, that aFhough 
the patentees of king Edward 6. might not be contained in 
the words aforeſaid; yet king Edward may be contained 
in the other words, ½ in the clauſe coming in the pu. 
view under the fur alfo) concerning other perſons ; for (per- 
' haps it may be ſaid) king Edward was akother perſon, and u 
ſuch contained under thoſe words, and fo fince the meadon 
-in'6ur caſe was belonging to a monaſtery, the plaintiff i 
here by that means enabled to take benefit of the condition 
by deed, In anſwer to this it may be (aid, that king . 
ward 6. cannot be contained under the words (other perſm) 
for thoſe words contain:only a body natural, and the king, 
as king, is a es which cannot be contained unde 
the term of a iy. natural, ” Alſo in the ſaid clauſe the work 
are, as alſo all other perſont being grantees or aſſignees to'or . 
vr ſaid ne ting, ef 60 by an . perſon 


"or/ons than the Hng's highne/s, c. ſo"that" in the clauſe 9 


erher perſons the klug is excepted. | And, ſir, this exteptio 
extends to the heirs und fucceſſors of the king; for the heir 
or ſuceeſſor of the Kifig is king, and" this erm (hight) 
may well be added to him, for grace, majeſty,” highne⸗ 
and ſuch like tetms, may be well applied 0 Ihe predeceſſo 
or to the heir or ſucceſſor of we Hog BY in ſpeaking ne 
they may properly” enough” be applied 
ſucceſſor; wherefote the heir or fuctceffor hall be excepie 
But if the act had ſaid, © others khan the king's highne 
4 aforeſaid,” then the ſaid king Henry 8. only had bee 


excepted, but as it is, it is general, 20 may extend to 1d. 
heir, and ſo out of the general Wordt (aber perſons) king 


Edward 6. was excepted. And therefore his patentee | 
our caſe is not within the purview of the act, and conk 
_ quently might not enter into the meadby for the conditi 
broken. | fl co; SN14 S$f'F UT 6 Ct} 


* 9 


to him who ſall be 
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the contraty it was argned by the ſaid ſerjeants on 
—— of the plaintiff, and alſo y Staunford, Saunders, 8 
and Brown juſtices, * that the patentees of king Edward 6. 
are contained within the letter of the act, and that in the. MI. 4. M. 1. 
firſt part of the purview coming under the (as well} wiz. as Bro. Entry con- 
well all perſons who ſhall have any gift er grant of our ſaid ſo- f. N. 139- 
wreign lord, I his letters . J any lordjbips, Sc. which P. 3. pl. 70. 
words (our aid, ſæuerei gn lord may well be referred to the Co. Litt. 215.3, 
heir or ſucceſſor of the king. Fot the heir or, ſucceſſor may Ante 34 (d). 
have the term of ſovereign lerd, and may be called our ſove- 
reign lord, and although the, word (ſaid) is referred to king 
Henry 8. yet is it referred to him, as king, > And king is 
2 name of continuance, which ſhall always endure as the »co Litt. g. b. 
head and governor of the people (as the law preſumes) as 2 1oſt. 744. a. 
long as the people continue, quia, ubi non 7 gubernator, ibi 6 Co. 27. 
diſipabitur populus, and in this name the king never. dies. 
© And therefore. the death of him who is the king is in law < Moor 177, 
called the demiſe of the king, and not the death of the king, 2 $34 
becauſe thereby he demiſes the kingdom to another, and} 5:0, - 
lets another enjoy the functions, ſo that the dignity always Poſt 234, 457, 
con'inues, . And then when the act gives remedy to the pa- 
lentees of our ſaid ſovereign lord, and Henry 8. is mention- 
ed before to be the king, and ſo the relation is to him, as 
ling, he as king never dies, although his natural body dies, 
but the king in which name it has relation to him does ever 
continue, and therefore, (and the rather becauſe it ſeems to 
be the intent of the legiſlature by the reſt of the act to have 
the purview continue always) the word (king) ſhall extend 
to king Eduard 6. And the ſtatute of Purveyors made in 
25. Ed. 3. has the ſtyle thus, that the rr was ſum- 
med in the year ef hit reign of England the 25, and of 
France the 12, and contains, that our ſaid ſovereign lord by 
te aſſent, Ac. hath erdained and eflabliſhed the things under- 
4 +, and when the treaſons ate Rye ten wy at 
1ys, and of ſuch treaſpn the far feiture of the eſcbeats belongs to 
tur TINT; 1 0 rot | 4 Las bolden of 
Wyers as of. bimſelf 3 and although: the act there and in di- 
ers other places ſays, our ſovereign lord, and the king is be- 
fore named in whoſe reign it was of Fe reg the 25, 
and of France the 12, which was only king Edward 3. yet 
it extends to all his heirs and ſucceſſors, and ſo has it ever 
been put in uſe. From whence we may ſee that where a 
thing is referred to a particular king by the name of king, 
In that calc it may extend to his heirs or ſucceſſors, where 
the intent was that the thing ſhould always continue. * 
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To here the patentees of king Baward G. ſhall be containe 
under the laid words; and herein the faid three juſtice 
agreed. And Tome held, that if king Zawaru 6: Mduld gt 
be contained in the words ſubra, he ſhould be contained nde 
the other words, viz. (to or by any other perſon or perſm) MW 
well enough, and then the ee in the 74 mont er 
tend to Henry 8. only. And Staunßfbrd juſtice ſaid, thati 
| be was not within the werds, he ſhould not be within the 
. equity of it, becauſe the condition is to take away 'another 
[1178 ] entry, which ſhall be taken ſtrifly. + As the Ratute of 
Perners of profits by which it was enacted that's recovery j 


_ affize againſt the ge gue. off ſhould ' be good, was W cid 
extended by equity to a writ of entry, 'becauſe it was to ub 
away the land of another, viz. the land of the feoffee. Bg 


Saunders was againſt him in this point, becauſe the 28 
Pro bono publico. ho YRS | "2 

Breek C.'J. Brook chief juſtice argued that the words (the' patenter | 

pur ſaid ſovereign lord) could not extend to the patentees i 

_ other kings than Henry 8. and that the other clauſe cov 

not contain the patentees of Edward 6. and that the paten 

tees of Edward 6. were out of the words of the ſaid ſtatute 

But he argued that the pateutees of Edward 6. ſhould! 

taken within the equity of the ſaid ſtatute. For, he fai 

the ſtatute was alle to remedy the miſchief generally, a 

there is no reaſon to ſay that the patentees of kin How 

and the grantees of all other perſons ſhould be aided by t 

ſtatute, and not the patentees of the heirs or ſucceſſors 

the King, for it is to be preſumed that Henry 8. would pe 

mit a great part of the lands to deſcend to his heirs or f 

ceſſors, who might be ſuppoſed to part with ſome of then 

and therefore there is no colour of reaſon to (induce one 

believe but that the makers of the act intended to aid the þ 

tentees of the heirs of Henry 8. as well as his own patente 

and to make the proviſion general, and not to ſuffer n 

chief in equal degree. to femain unremedied. And th 

fore he ſaid, we may frequently fee that where an 28 

made to remedy any miſchief, there in order to aid thit 

in like degree one action has been ' uſed” for another, 0 

thing for another, one place for another, and one peri 

for another, notwithſtanding that in ſome cafes the 'thi 

+ Bro. General is penal. As an action of waſt is given by the ftatut 

£.67.2 Inſt. 302, | Glow) | 

2Rol. Abr.328. | 

pl. 11.2 Rol. R. 323. Hardr. 210. Bac Max. reg 12. 80 if he holds but for 20 weeks. 

467, by the reporter. . 


Hill ve Grange, in C. 9. 


r, cap, 5+, againſt a termor for years,. yet. by equity 
1 man ſhall have it againſt him. tbat. holds. but 
ar half a years. notwithſtanding. the ſtatute is penal. d So H. 15 Ed. 4. 
the ſtatute of Weſtminſter 2. cag - 11. gives an action againſt 22>. Fer Cle. 


tute of Wetminfeer.2. cap.18.. yet by, an, legit. he ſhall have the —— 


t H. 14. H. 7. 
13. b. Per Tre- 
ty there» . eti 8. b. Per 
ab any Wood. Kelw. 

101. b. Hardr, 


he * ae 157. 

is was the firſt that abated, by the equity of the ſtatute it is Ante 36, 6g 

taten a good counterplea to ſay that his predeceſſor was the and the other 

frlt that abated. | So the ſtatute de denis conditionalibus or- _ there 

dains, that they, to whom the. land was given under ſuch can- 

Gtion, ſball baue na power to alien the land ſo given, but that 
; 180 ir | See ante 127, 

595 b) and 

dr Vouch. gf. Bro. 43. 2 Inſt. 


books there cited. « 10 Afs. pl. 2. Fitz. Coun 
23, ante 23, (tj and che other 


141, Vin. Abr. tit. Voucher Q. x. fo, 103. 
dooks there cited. hy * 
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it ſhall remain to the iſſue of thim tn whom it wu Yiven, fr 

their death, yet by the equity of the ſtatute it is taken tha 

the iſſue of the donees are reſttained from aſiening the ten 
maents to bar their iſſues; as well as the donees to whom the 
P. . H. 8. lands were firſt given. m So the ſtatute” of 25. EA. 3. of- 
13 · b. Fer 8 dains, that the incumbent ſhalf anſwer to the King's title; 
ride, T. and by the equity of that ſtatute he ſhall plead againſt al 
es 62. Sed other patrons. To conclude then, foraſmuch as ſtatur 
Opn * heretofore made to relieve n the people from trouble, and 
Per el to take away miſchief from them, have been enlarge 
ciaris. Bro. by 3 fo that one action has been extended further, 
3- or taken for another, one thing for another, one place for 

» SeeKelw.g6. another, and one perſon for another, why then ſhould not 
pl. 6. our act here, being made to relieve the people from trouble, 
and to remove a miſchief that was ſuffered at the common 
law, be extended by equity? And why ſhall not the iſſue 
of the king be taken within the equity of this ſtatute which 

| ſpeaks of his father, as well as the iſſue of the donee in tai 
is taken within the equity of the ſtatute de deni conditional 
bus which ſpeaks of his father ? And why ſhall not all per- 
ſons, patentees of the ſon of the king, be contained within 
the equity of this ſtatute which was made touching the pa- 
tentees of the king, and their termors, as well as all perſons 
are contained within the equity of the ſaid ſtatute of 25. Ed. 
3- made touching the king and his incumbents ? Certainly 
(he ſaid) 1 know no reaſon to the contrary, for there is 1 
reat cauſe for them to be taken within the equity of the ſail 
Ladd. as there are in the other caſes. For which reaſon 

it ſeems to me that Hill the patentee of king Edward 6. may 
have benefit of this ſtatute. And he held that he ſhould be 
aided by the equity, and not by the words, and the other 
three juſtices held that he ſhould be aided by the words 0 
the act. So that all of them agreed in this, that the plain- 
tiff was within the remedy of the ſtature. my 

[ +179] + And afterwards becauſe the plea in bar as to the treſpal 
. in the meſſuage and land er p and the replication « 
the plaintiff as to it was good, and gave the plaintiff good 
cauſe to avoid the leaſe made of the meſſuage and land, and 
was a ſufficient title to the plaintiff for the cauſes ſhewn, 
and the defendant demurred without cauſe, it was awarded 
that the plaintiff, as to the treſpaſs in the meſſuage and 
land, ſhould recover his damages. And as to the treſpaſs it 

the meadow, foraſmuch as the plea in bar as to it was good 
and the replication was ſufficient to avoid the leaſe thereo 


for the cauſe ſhewn, and the rejoinder was a ſufficient fe- 


joinde 


| . y * N 
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joinder to the replication, and contained a direR traverſe 


upon the land, and to the demand of the rent alledged by 
the replication, as is before recited in the argument, and 


law where he ought not to have done ſo, becauſe the tra- 
verſe was ſufficient, but he ought to have joined iſſue, for 
tha: his replication was traverſed, as is ſhewn before in the 
ugument, and by that demurrer he refuſed the iſſue which 
was receivable, for this reaſon it, was, awarded that the plain- 
tif, as to the treſpaſs .in. the meadow, ſhould be barred, 
which judgment was as follows. ._-. .: .. K 


Hill, as the aforcſaid Fobn Grange by their attornies afore - 
aid, and thereupon as well the aforeſaid plea. of the afore- 


aid done in the. aforeſaid meſſuage and 100 acres. of land 
vith the appurtenances, as the aforeſaid plea of the zfue- 
aid Jobn above by rejoining pleaded to the treſpaſs aforeſaid 
done in the aforeſaid; 100 acres of meadow. with the appur- 
tenances, being ſeen, heard, and by the juſtices here more 
fully underſtood, it ſeems to the ſame aiſtices here that the 
aforeſaid plea of the aforeſaid Milliam in manner and form 
aſoreſaid above by replying pleaded to the treſpaſs aforeſaid 
done in the aforelaid meſſuage and 100 acres of land with 
the appurtenances is ſufficient in law for the ſaid Milliam to 
have and maintain his action aforeſaid. thereof againſt the 
aforeſaid Jobn ; wherefore it is conſidered that the ſame 


by reaſon of the treſpaſs aforeſaid done in the aforeſaid'meſ- 
ſuage and 100 acres of land with the appurtenances, be- 
des his coſts and expences by him about his ſuit in this 
behalf laid out, to the value of 1005. and for the ſaid xoſts 
and expences to the value of five marks with the aſſent of 


the aforeſaid Fohn be taken, Sc. And alſo it ſeems to the 
ſame juſtices here, that the aforeſaid plea of the aforeſaid 
John in manner and form aforeſaid above by rejoining 
pleaded to the treſpaſs aforeſaid done in the aforeſaid 100 
acres of meadow with the appurtenances, is ſufficient in 
law to preclude the ſaid Villiam from having his action 
aforeſaid thereof againſt the aforeſaid John ; wherefote it is 
conſidered that the aforeſaid William, as to the aforeſaid 
treſpaſs done in the aforeſaid 100 acrgs of meadow with the 

appurtenances 


io the matter of the teplication, viz. to the plaintiff's being 


foraſmuch as the plaintiff by his :ſurrejainder demurred- in 


aid William above by replying pleaded to the treſpaſs atore- 


At which day here came as well the aforeſaid William The tc of the 


1 


Villiam do recover againſt the aforeſaid Jobn his damages Jydgment. aa 


the ſaid William by the court here to be taxed; And that 


Michaelmas fer J & Php and Mary, in C. B. 
N kake norking by Nis writ aforefid thereo, 
but that he be in erty for his falſe claim therein, and the 
thi afoieſaid Jubn go thereupon without day, Ge. 


Neta bene by the © 80 its (Frader ) bf eb bf thi for petite warrant þ 
ai i in ſuſfeiem to eo 


„ „ 


ue, avid the replication alſo. And if tht *eplication it proved 


other judgment, vis. at to tht meudbte, probe the replitatin 
705 hr tht ſame, und proves that Hil being the patente 

1 dward b. miy ehter ſuto it for the condition broken, 
if Be might not, from thence it would fallb*s thitt the replication 
at TnſaFeent b the mrauoto. And if the replication had 
bern J en th as ib the nitadeto, ſeeing that thi umu rer a: 


fo it is upon the tejonitte?,” the judgment ought ſo bave been that 
* Heath's Max he parties ſhould * replrad, ehafa qua ſupta. Bat forafmuch 
175 dubitatur. 63 the judgment It that the plainti fol be barred; from then 
for that at this 5 Hlfte, that rhe veþMicarion tis to the meadows I Taken by the 
vine i Brea” 2 og ent 16 64 Prad, ahl ihr THjoſtidler als. " fad if ehe rejoin 
whether judg der 13 good, from thinee it follows that ! "plaintiff's being up- 
ment td 6ot e, 4be land at tht tim} manned by im , demand 
1 rientiy denied, aud that the la in ant ef the tenth day i 
[Tm . A ie, . tht laue 10 be n the land 8 render . 
ill ples, for by a/thbugh Bt tuas not thive from the riſꝝ until the fetting of the 
the greater v fn. -M bert thr jOdgWnent warrants each of The five print 
mes , , u f f fie regent, e e, 


x 


4 bon Ea. 1 T A 5 N. 437? 
reef, | 
In the month of Auguft in the third and fourth years e the 

n reign of King Loh ane wie Mary, Gawdy and Richard 
1 by Catline fray h of the county of Norfolk, died, upon 
Inv whom this epitaph was made. . 
it | Munere Gauges junQus, virtute; labore, 
boull Temporibus, patria, fortuna, moribus, annis, 
12 Funere conjun&us, terras Catilina reſiquit. 
tron, Felices ambo, pariter quos vita beatos 
udg« PFeeerat, et fimili parker mors funete merſit. 
e bar Corpore major et as, Gaudee, minuſque timebas, 
oved Cætera cum ſocio ſocius Catilinatenchar. © | 
Hil Orbis ſuis lugit Norfolcia meeſta Patronis, 
and, Et dolet'amilfas ge minato vulnere vires. 

| the Hos Marie tegni florentes viderit annus 

ation Tertios,' Aoguſtvs conjunxit funere menſis. 

0 Fl Vos, quibue eft juris noſtratis propria cura, 

7 Vivite jaſtitiæ memores, mort iſque fututæa: 

rtion Gratia non violet, non ulla potentia, legrs, 

bad Ut Catilina jacet, fic cetera turba jacebit. 
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| The Pleadings: Norwood verſur Read. 


A report of a judgment gow in the King's Bench in the tern 
of St. Hillary in the fourth and fifth years, of the reign 
ing Philip and Queen Mary, upon a demurrer in law un 
a declaration by bill upon the caſe exhibited by Richard Nor. 
wood plarntiff again? Thomas Norwood and Edward 
Read, executors of the teſfament of Thomas Gray, def. 
dants, The record is to be ſeen among] the records of Eaſter 
term 3 & 4 P. & M. Rot. 188, and is as follows. 


E it remembered, that on Wedneſday next after fifteen 
days of Eafter this fame term before the lord the king 
and lady the queen at Weſtminſter came Richard Neri 
by Francis Sandbach his attorney, and produced here in the 
court of the ſaid lord the king and lady the queen then there 


his certain bill againſt Thomas Norwood the elder and E. 


ward Read, executors of the laſt will and teſtament of Th. 
mas Gray, in the cuſtody of the marſhal, &c. of a plea of 
treſpaſs upon the caſe ; and there are pledges of proſecuting 
viz. Jobn Doe and Richard Roe, which ſaid bill follows in 
theſe words. London, to wit, Richard Norwood complain 
of Thomas Norwood the elder and Edward Read, executor; 
of the laſt will and teſtament of Thomas Gray, in the cuſto- 
dy of the marſhal of the marſhalſca of the lord the king and 
lady the queen before the ſaid king and queen being, for 
this, viz. whereas the aforeſaid Richard Norwood in the 
lifetime of the aforeſaid Thomas Gray, viz. the ſecond day ol 
April in the ſecond and third years of the reign of the lord 
the king and lady the queen now, at London in the pariſh of 
St. Sepulchre in the ward of Faringdon without, at the ſpe- 
cial inſtance and requeſt of the aforcſaid Thomas Gray had 
delivered to the ſame Thomas Gray to the proper uſe and be- 
hoof of him the ſaid Thomas Gray forty ſhillings of lawful 
money of England, the ſame Thomas Gray in conſideration 
of the ſame forty ſhillings to him, as 1s aforeſaid, paid, 
then and there to the aſoreſaid Richard Nor wood faithfully 
promiſed and aſſumed upon himſelf that he the ſame The 
mas Gray his executors or aſſigns ſhould well and faithfully 
deliver to the aforeſaid Richard Norwood at Ramſgate in the 
iſle of Thanet in the county of Kent, fixty quariers of wheat 


of full meaſure in manner and form following, viz on the 


feaſt of St. Andrew the apoſtle then next following, ot 
ithin three weeks next following after the ſame teaſ}, 


twenty and five quarters of wheat of full meaſure, and — 


the feaſt of the Annunciation of the bleſſed Virgin Mary 
then next following, other twenty-five quarters of wheat of 
full meaſure, being the reſidue of he aforeſaid fifty quarters 
of wheat, for thirty and three pounds, ſix ſhillings, and 
eight pence of lawful money of England to be paid to the 
ame Thomas Gray his executors or aſſigns by the aforeſaid 
Richard Norwood in manner and form following, viz. ſix- 
teen pounds, thirteen ſhillings, and four pence thereof to 
he paid immediately after the delivery of the aforeſaid 
twenty-five quarters of wheat to be delivered on the afore- 
aid feaſt of St. Andrew the apoſtic, or within three weeks 
next following after the ſame feaſt, as is aforeſaid, and 
other fixteen pounds, + thiricen ſhillings, and four pence, 
being the reſidue thereof, to be paid immediately after the 
delivery of the afore'aid twenty-five quarters of wheat to be 
delivered on the aforeſaid feaſt of the Annunciation of the 
bleſſed Virgin Mary, as is aforeſaid, nevertheleſs the afore- 
faid Thomas Gray, who after the aforeſaid. feaſt of the An- 
nunciation of the bleſſed Virgin Mary next after the aſſump- 
tion aforeſaid was alive at the pariſh of Sr. Peter in the 1 
of Thanet in the ſaid county of Kent, his promiſe and aſ- 
ſumption aforeſaid not regarding, but the aforeſaid Richard 
Norwood ini this behalf craftily and ſubtily intending to de- 
ceive and defraud, the ſame ny quarters of wheat, or any 
part thereof to the aforeſaid Richard Norwood (although the 
ſame Thomas Gray was often requeſted thereunto by the 
aforeſaid Richard, and although the aforeſaid Richard at the 
ſeveral times aforeſaid on which the ſaid wheat ſhould have 
been delivered in form aforeſaid was ready at Ramſgate 
aforeſaid to receive the ſaid wheat ſo (as is aforeſaid) ſeveral- 
y to be delivered, and to pay to the ſame Thomas the afore- 
aid ſeveral ſums of money which he ought to pay immedi- 
ately after the ſeveral receipts of the wheat aforeſaid in form 
aforeſaid) hath not delivered, but the ſame to deliver to 
him wholly refuſed in his lifetime; and alſo the aforeſaid 
Thomas Norwood and Edward Read, executors of the teſta- 
ment of the ſame Thomas Gray (to whoſe hands the money, 
goods and chattles which belonged to the aforeſaid Thomas 
Gray at the time of his death, ſufficient to ſatisfy as well all 
the debts which the ſame Thomas Gray owed to any perſon 
or perſous at the time of his death, as to ſatisfy the ſame 
Richard for the true value of the aforeſaid- fifty quarters of 
wheat in manner and form aforeſaid to be delivered, after 
the death of the ſame Thomas Gray came, and were in their 
hands at the time of obtaining this bill) after the death oy 
s 0) 2078 f! | $9497 KN 
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the ſaid Thomas Gray have wholly refuſed, and yet do teſul 
to deliver the ſame to the id Richard wd; by 
reaſon whereof the ſame Richard Norwoad in his credit with 
divers ſubjects of the ſaid lord the king and lady the queen 
now, and eſpecially. with Ralph Manning and Chri ye 
+ Stranſham, to whom the ſame Pickard Norwoed had fold the 
ſaid fifty quarters of wheat, and to whom the. ſame Richard 
Norwoed, relying upon the faithful performance of the pro- 
miſe and aſſumption aforcſaid, had promiſed. to pay and 
content the ſame fifty quarters of wheat at a certain time 

now paſt, is greatly hurt and damnified, and has dam 
8 the value of 200 marks, and therefore he brings the ſui, 

c. 

Dotendann de. . And the aforeſaid Thomas Nortwoad and Edward Read by 
eee Th John Goldæuell their atterney come and defend the force and 
ration. injury, when, Cc, and ſay that the aforeſaid Richard his 
action aforeſaid againſt them ought not to have or maintain, 
becauſe they ſay that the declaration aforeſaid of the afore- 
ſaid Richard is inſufficient in law, to which the ſame The- 
mas Narwood and Edward. Read have no neceſſity, nor ate 
by the law of the land in any wiſe bound. to. anſwer. 
Wherefore for want of a, ſufficient declaration in this be- 
half, they pray judgment, and that the aforcſaid Richard 
may he precluded from having his action aforeſaid againſt 

them the ſaid Thomas Norweod and Edward Read, Ge. 
Joinder in de- Aud the aforeſaid, Richard ſays that his deelaration afore- 
wurrer. ſaid is good and ſufficient in law to have and maintain his 
action aforeſaid | againſt, the: ſaid Thomas and Edward, 
which ſaid declaration the ſame Richard is ready to verily, 
whereunto the ſaid Thomas and Edward do nat anſwer, 
nor the ſame hitherto in any wiſe deny; wherefore the ſame 
Richard prays judgment, and his damages aforeſaid by rex 
ſon of the non-pertormance. of the aſſumption and promilc 
aforeſaid. to be adjudged to him, c. And becauſe the 
court of the lord the King and lady the queen here are nat 
yet adviſed of giving their judgment of and upon the pre- 
Continuance, Miſſes, day therefore. is given to the parties aforeſaid before 
the lord, the king and lady the queen at Weſtminſter until 
Friday next after the, morrow of the Holy Trinity, to hear 
their judgment of and upon the premiſſes, &c. becauſe the 
court of the lord the king and lady the queen here thereof 
not yet, Ce. Desto 3 g : LE, 


The CASE. The plaintiff declares that the ſaid teſtatar, in conſiders 
S NP * ton 
caſc lies againſt 


an executor upon u ſimple contra of the teſtator. S. P. adjudged 4 Co, 93 nk” * 
: 87 " 
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A 7 «Norwood orrfus Readyiin B. 
tin of 405; to him paid dy the phimiff, promiſed aud aſ- 
ſumed to deliver to the plaintiff fifty quarters of heat at 2 
certain place, and t two certain Hays, for 33. 65. gd. % be 


paid him by the plainteff by equal portions 4mmedintely after 


the delivery, that is to ſay, at each of the days of delivery | 


160. 135. 44 And he declares further that the teſtatoc hy- 
ed until after the laſt day; and that although the plaintiff 


was ready at the place and days to receive the ſaid wheat, 
and to have paid his nroney for it, yet the teſtator did not 


: 


deliver to him the wheat nor any part thereof at the days 


and place, &c.” according to ehe ſaid aſſumption ; and alſo 


that the defendants themſelves, (to whoſe hands the money, 


goods, and chattles which belonged to the teſtator at che 
time of his death, ſufficient as well to ſatisfy all the debts 
which he owed to any perſon whatever, as to ſatisfy the 
plaintiff hymſelf for the faid wheat in manner and form 
aforeſaid to be delivered; eame, and were in their hands at 
the time of exhthiting the bill,) after the death of the teſta- 
tor have not det i verec the ſame to the plaintiff, but wholly. 
refuſe to deliver them, to the damage of the plaintiff 200 


marks. And upon this declaration the 'defendams ml 


in law. 5! 


And it was argued in Mithaelmarterm' in the ourtb unt 


fifth years of the reign of the preſent king and queen by 
5 


and Gerard on the part“ of the defendants, and by 
Fiſt and Mamtosou on the part of the plaintiff, (as Iheatd, 


F . 


for was not preſent at all.) And it was debated whether or 


no an action onthe caſe lay againſt the executors upon ſuch 
an aſſumption I of che teſtator, which aſſumption tit was 


* 
* : K 33 
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ſaid for the deferidams;) was no other than a ſimple dent on che deim 


tract, and if the'extomtors/ ſhould be ebarged by ſuch a con- gan, 
tract, by the ſame reaſon they ſhould/'be charged by every 


eontrac executory, as well for debt as for other: things. 


34. 
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For every eonttact exeeutory is an o afſumpſit in iiſelf, and 4, Solis 
it would be incoftivenient to charge them as well by con- Moor 66 R. 


tracts made by parol in pars, as by ſpeeialties, for of the 96. 


former they cannot have knowledge. And further it was 
faid, that there are divers precedents in this court,” which 
have been ſhewn' to you (my lords), that in ſuch actions as 


our's is here brought againſt executors, the exceutors have 
. ; . FIT g 14 TIF. D234173 KW | 


«WOES {1 ö 1 
: 
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R. 266 Savnders v. Efterby, 1 Sid. 333 fer Cur. 1 Lev. 201 argu-nca. 
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pleaded in bar. and upon the pleas tried for the. plaintiff 
they have recovered,..yet this does not prove the law againſt 


who mn . us in our caſe, we having demurred in law. For the book 
—_ H. 6. ſays that in an adion of debt brought againſ 
Cen. Theol. D'g executors upon A fumple contract, or the like, wherein the 
lib.4. cap-9- f.3- teſtator might have waged: his laws. if the /executor will not 
—_ oj, demuf at firſt, but will plead ſome other plea in bar, which 
94, 100. oph... 1s found againſt him, be. ſhall not take | advantage of it in 
32. Cro. J 47, arreſt of judgment or by writ of error ; and therein the 
19 14 1 agrees with-reaſon, for when the executor anſwers. to 
of Teſtaments, the debt, and avoids it by another plea, be bas loſt the fa- 
&c. 359. Nely vour given bim by the law, which would not force him to 
—_— 3 N. anſwer to it at all, becauſe it preſumes that he could not 
436, Per Fenner have knowledge of it, being only a contradt, and therefor: 
& P ]. for the ignorance which: the law preſumes in executors, it 


But 366, will not compel; them to anſwer to the debt; but when they 


pl. $00, retry; plead other matcef in diſcharge of it, thereby they take uo. " 
and ſays chat them knowledge of the contract, and go about to diſcharge: Wl ** 
the matter it by other matter than by ignotance, and therefore 9 bool 


1 taking upon them k no ledge o the contract, they baue lol 


den; de which the adyantage which they might have taken in te ſpect of ihe il © 
agrees the prefbmption in law of their Ignorance of it. And ſo ihe the 
Katt b ente bretedeni ſnewn to you ſtand well wich the ſaid book, and 10 
Cro. E. 121, pl do not make againſt, us, for we have demurred in law, by tha 
11. But the law which we don't take upon us any knowledge of the contraQ, thi 


— but pray to have the benefit which the law. has given us for an 
ar the preſumption of ignorance, OT. for. ſome other cauſc, | And 


here. | there is no caſe ruled touching our matter but one, Which 
* is the caſe in d 12. H. 8. where one brought an aQion up- 
M. 13. H. 8. gn the caſe againſt executors. upon a. promiſe made dy the 


pc > teſtator, that if one'who bought-lome goods of the lainuft 
caſe 106. Exe- did not pay the plaintiff for them, be (the teſtator), would 
8 pay him for them 3 and, it was adjudged. (as it is chefe te- 
tors J. u. pt. 6. ported) that the plaintiff, ſhould recover againſt the .cxcey 
| See 1 Keb.z*5 tors upon this ackion But it does not appear there whe⸗ 


A haps they pleaded ſome matter in bar to y ba 
— heard the opinion of ſome of the judge, and if they die 
dent of at * ſo, and it was tried againſt them, then is the caſe in point 
== 'becaſe with what is mentioned above. And admitting that. judg. 


againſt execu- g 4 
tors upon the! ment WA® there given upon demurrer, yet pleaſe to heat 


2 : ; 

ende of the what Fitaberbert ſays in © 27- H. 8. concerning the ſame 

Elter, and caſe, for he ſaith thus, ““ 1 was of- counſel with one d, 

that it was ad- FFC E es 

. judged upon : #1 3 \ «$00 7 
2 1 


Lab 
. 27. H. J. 23. N. 21. Bro. 


for Je Cake B. M. C t 3% 
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4 ment of London in an action upon the caſe brought againſt 


40 executors upon the like matter, vi. upon a contract 
« without ſpecialty, and the caſe was adjudged wic me by | 
« Fineux and Coniſby againſt” the executors 3 bur 1 hold che... els fy 
« [aw to be eleafly otherwiſe, and that they gave that judg- 
« ment without 'any advice, but only upon 'theiwown o- 
« nions.”” And when one told him that this caſe was in 


2 
3 * 


caſe in 12. H. 8. is impeached by Fitzherbert; who was f 
counſel therein for the plaiutiff, for whom the judgment was 
given, which he held to be erroneous, and he was a judge 
of great fame. And indeed the — —— there ſeems to be 
2painſt the principtes of Jaw, betauſe ſueh an aſſumption is wr 
but a contra& in pars, as à contract of debt is. 


And further it was ſaid; that if the ſaid bock of tz. H. 86.4 ob 


vas law, yet the declaration here is not good. For in the || 
book of 17. H. 8. the plaintiff: ſurmiſed in his declatatiorn oh, 
that the teſtator had left to his executors aſſets to paß al! 
debts and all legacles, and to content him alſo, but here. Ms 
the plaintiff has only averred that the executot have-aſſers; _, |. 


to pay all dehts, and to ſatisfy him, and has omitted to avert: „o 


that they have aſſets to pay the ſegacies, and ĩt is teaſonable 


that legac es mould be paid before ſueh a duty ab their here ß; 
and for this-caufe alſo, it was ſaid; the bill ĩs ĩnſuſfcient. % 
On the other ſide it was ſaid that the teſtator icobldunct x, r- the 
have * waged his law in tbis caſe, 4 and where he could plaintitt. 
not do that, an aon lies agulnſt his executors byitheirule , In an addon 
of the — law. + For it is not — rg they on the — — 
have aſſets to pay the dehts and ſegaeles, and alſo to.ifansfy ger of law 
the plaint r bim del, that they ſhould retain the veſt of: the cr e 
goods to their on uſe. And to pay this is no wan pteju - Li Cog 
dicial, but'charitable'and beneficial for the ſoul of the refta- C, d. F. 
tor, but to leave it unpaid is good to none but the ercu- 25.8% | 
tors, and they dught not to have the benefit of it, fot that 2 Finch 34: 
was not the intent of the teſtator, and they are no more Weary, Of, of 
than © minifters and diſtributors of the of the deceaſ- Le 
ed, and by applying the benefit of bie debts to themſelves Gayirs 3 Ne. 
they are guilty of a breach of that-truſt which theideceafed Aff G fl. 
repoſed in tem. f And the ſaid judgment in 222 H. 8.5 „ be 88 * 
being given by the court is not ſo'eafily to be rege ted by g, j. 34. 
the ſaying of Fita lerbert. And as to the objed ion, viz. Popb,. 1; 4 
E 
l 


that the plaintiff has omitted iu the declaration to aver that 


paying the-legacies ** 
14 39. $6547) alſo, That — 


the executors have aſſets over and above 


convert the reſidue of the teſtaror's his own uſe, 4 1 33. cg. 88. b — 
125 467. 2 o Co. 88. b. ent w. Off. of Exec. . 9 Co. 89. 5. 1 


"Y 
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alſo, che juſtices have mote eauſe to Ray;upon this thy 

wpom ophe: principal matter, and they would do well y 

85 order, the record of the ſaid eaſe in 12. H. $449 be ſearches 
o ge the recor und ſhe wn to them 5: bich ' was done accordingly. 8 And 
of the caſe re · the caſe ns entered in Mich. Term Anne 12. H. 8. Ro, 40. 
cited at large — it was het ween Oliser Cleymoud ꝑlaintiff, and Reet 
Oo. 89. 4. Vineent and Thoma bis wife, oxecutrix of the teſtames 
280 it is laid · of Penſan. defandants, and it was not dx murted in las yp. 
9 Co, co. b. [onthe ca(t,: dat 'the defendants: pleaded: in Har, as appears 
2 Brownl. 138. by the record : and the record was / not h as the book of n. 
[ + 183] port Þ is, as to the point of avecment of aſſets to pay legs. 
In an ation Cies, but the auvermeat of aſſets in the | record. was only 10 


: . enquite of che damages, as appears heroafter hy the record. 
— in At bichidhy before the lord the king and lady the queen 


251 Abr oa. f a8. Wafminſler came the patties aforeſaid by theit attornics 


plu. Co. po. b; ane faid, anch becauſe the ehðUrt of the lerd the: king and of 
2 Browal. 1387 lady ohe quem here is not advijſed of giving their judgment þ 2 
Habs A of and mpon theipremiſſes, day is given to. the, parties aſote - ia 
ov9365-155-3:3 aid before the lord theik ipg and lady the queen at nir 1: 
- The reſt of the /errantiliSadarday neut aſter the octave of St. Michael toll © *- 
+.  heatDtheir judgment thereany, becauſe the court of the lord © 
ming Hboking and lady: the gusen here thereof not yet, W A 
ene hie dey beſote the lotd the king and lady the queen zu © 
77 ls 10 Warminſter tame the parties aferoſaid by their attornie © r 
2 „e Aſoneſaid, h neu pon ihe declaration aſoreſaid, and all au © » 
11%! ''" fingularathe/ipremiſies contained in the ſame being ſee, 1 
net, andy the court of the lord the king and dady the queen, // 
r ee uodetſtood, and mature . deliberation ben © /* 

| An hadthertupon, for. that it ſeams to the; ſame: court of the it 
155 Add ahe king and lady abe queen here that the, ſame declare ill © # 
erat, as if ion i and / ſuſſieie nt in jaw, therefore it is conſidered © / 
ke dag yor bern nat dhe! aforeſaid Nichand. Norwood, do recover, his damage © 1 
2 hne by reaſan oh the premiſſes againſt the aforeſaid Themes avi © b 
'- the It yo  Edwand+-i But bacgulc it is unknown, to the court of e 0. 
Id thelond the king and lady be queen here What dagigges be © u 
. 131% aforeſaid Richard has ſuſtai ned, as well , by; reaſqn of the pte . 
Wente ge, miſſes, u ſon his'* oofis;and charges by him g bout his fu 4, 
E olf ain this: behalf laid out, herefote it is gcommanded to , © /o 
Exec. 193. ;ſherjffs>of Landen hat by the oaths of twelve, good and © 7: 
Sie dul men of their bailiwick they ſhould diligently enquirh* / 
4 10 «what damages the · aſare aid Richard has ſuſtained, as N * a: 

as vIg1 e BO.worn * ee 
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by reaſon of the premiſſes, as for his coſts and charges by 
him about his ſuit in this behalf laid out; and that they 
return the inquifition which they ſhould take thereupon, 
under their ſeals, Ic. and the ſeals, Wc. to the lord the 
king and lady the queen at Veſtminſſer on Monday next af- 
ter the morrow of the Purification of the bleſſed Mary, to- 
gether with the king's writ thereupon to them directed. 
The ſame day is given to the aforeſaid Richard there, c. 


caſe in 12. H. 8. was well odjudged, or not. || And it has 
by the ancient law the action was not maintenable againſt} the ex- 
ara WY ccutors in the caſe ſupra, but that conſcience has encroached this 
ahle BY caſe upon the common law. But it ſeems to be otherwiſe, and 
Tr alſo it ſeems that the action ſhall be maintenable againſl the exe- 
it tert, without ſurmiſing that they have aſſets to pay debts, and 
xd. Wl ſatisfy the plaintiff alſo. For it does not appear to the court 
geen that there was any debt due by the teflator, and if there was 
nie any debt due by ſpecialty to another, and the executor had not 
and «ets over and above it to pay the plaintiff, the executor might 
| 45 it in bar. And to prove both theſe points, note the caſe 


laws, viz. ** Robert de T. brought a bill of debt againſt the 
executors of one D. and the bill recited that the ſame D. their 
% teſtator was bound to the aforeſaid Robert in 20s. by reaſon 
® that one Geffery was bound to the ſaid Robert in the /aid 
* money for ten quarters of wheat ſold to him, of which Geffe- 
ry the ſame Robert on a certain day, year, and place de- 
 manded the money aforeſaid in the preſence of the fas D. 
* whoſe executors they (the defendants) are, at which time he 
the ſame D. granted to pay the ſame money at a certain day 
« for the ſame Geffery, ut which day he requeſted him to pay 
it, and be to pay, c. And it was ſaid on behalf of the 
* executors, that Robert demanded this debt of them by force 
of a grant, and ſhewed nothing for it, wherefore they de- 
* manded judgment if to this bill they ought to anſwer. Ro- 
dert ſaid that this grant (whereof be counted) was not with- 
* out cauſe, but that it was by reaſon of the debt of Geffery 
* who was bound 10 us in this debt for a certain cauſe alſo, as 
eur bill ſuppoſes, and therefore it ſeems to us that you 2 be 
driven to * to this grant upon ſuch cauſe. The executors 
* ſaid that ey were entire ſtrangers to the _ and their 
2 ow likewiſe, and therefore there was nothing to compel 
them to anſwer but the grant, which was i ee thereto, 
* as they were adviſed. Notwithſtanding they were put to 
* anſwer, * N 


PART 1. 8 g A report 


It has been greatly doubted ſince the ſaid caſe in 12. H. 8. Nota bene by the 
was ruled, * action here would lie by law, and if the ſaid Porter. 


been the opinion of many wiſe and learned men in our law, that 1 = 


in“ 3. Ed. 3. in Itinere North: which appears there as fol- g Co. 89. a. 


© 
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[+184] + A report of the opinjons. of the juſtices of beth. benches in n 
2 : pk #19 brought by Thomas Woodward plainif 
Pe againſt the, Lord Darcy of Chich and others defendan, 
which opinions were declared in Trinity term in the founh 
and fifth years of the reign of King Philip and Quien Mary, 


How a creditor IT 5 amongſt the records of the Common Bench of 
Sk J Hillary Term 32 4 P. A. Rat. 395, that one The. 
may retain mas M oodtuard ſued an action of debt in Londen upon ay 

stopay obligation for 140/. made to him by fir Jabn Luttrell knight, 
2 — againſt Themas lord Darcy of Chich, fr John Chichtn 
$9.2. 63. a. Co. knight, and Humphry Coles eſquite, executors of the teſts. 
12. 264. b. ment of Tomas M indbam, who was executor of the teſts. 

3 1 un ment of the ſaid fir John Luttrell, Coles pleaded never nt. 
* ns, 2 cutor, nor ever adminiſtered as executor. The other two 
475. pl 8. 2 Bac. pleaded in bar that the laid fir John Luttrell in his lifetime 
2 33 was bound to the ſaid Mindbam in a recognizance of the 
2 4cg, force of a ſtatute-ſtaple according to the ſtatute for recovery 
Godolph.Orph of debts, in 200/. to he paid at a certain day, at which he 
. 5 did not pay it, nor at any time aftcrwards in his life. And 
410. 416. f. 2 after the death of the ſaid fir Jobn Luttrell, goods and chat, 
Wentw. Off. of tles to the value of 200%. came to the hands of the ſaid The 
Exec. 31, 14% mas Windham as executor of the ſaid fir John Luttrell 
* which goods and chattles the ſaid Windham in his lifetime 
202, 503 Law retained in his hands for the ſatisfaction of the ſaid 2000. 
of Teſtaments, due and owing to him by the ſaid * Luttrell. And 
2 further they ſaid that the ſaid Thomas Windham in his life- 

time had fully adminiſtered all the other goods and chattlc 
of the ſaid fir Fohn Luttrell, beſides the ſaid goods and 
chatiles to the value of the ſaid 200/, And thereupon they 
demanded judgment / adio. 

Trin. Term And whether or no this was a ſufficient bar, was put to 
40 5 F. & M. the juſtices of the common bench, and alſo to the juſtices oſ 

theking's bench, as well this preſent Trinity term in the 
laid 4 & 5 years of the reign ot Philip and Mary, as oſten- 
times in ſeveral other terms before. And it was ſaid, that 

For the plain- the law would not permit the debtce executor to retain in 
uf his own hands the goods of the teſtator his debtor for the 

debt which the teſtator owed him, for two cauſes, The one 
is, for that when the debtec takes upon him the adminifta- 
tion of the goods of the teſtator, and ſo aſſents to the exc- 
cutorſhip, as it is here confeſſed by the record Windham had 
done, thereby the Jaw has extinguithed the action of the 
debtee for ever, and it ſhall be taken that the debtee was con- 
tent to have his debt remitted, for he might have refuſed thc 


cxecutorſbin, 


hi 
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executorſhip, and might have brought his action againſt the 
ordinary, or other petſon to whom the ordinary had com- 
mitted the admi niſtration, which bringing of the action 
would have been a diſagreement-to the executorſhip, and by 
ſuch action he might have recovered his debt well enough. 
And therefore it was ſaid, there is a diverſity taken in a7. 
21. Ed. 4. viz. if the debtee makes the debtor. and another pl:4. Fi 4. . 
his executors, although the debtor never adminiſters; yet cutors 38. Ha. 
his action is gone for ever, which is agreed to by all the juſ- ao. 2 
tices, aceording to the report. And the reaſon thereof is —— — 
good, d for the ot her cannot bring an action without naming Theol. Big. lis 
bim who does not adminiſter, notwithſtanding his refuſal 7+ cap. 1 8. .. 
and they two cannot ſue one of themſelves as executors for a 3 
perſonal thing. © And therefore in the ſame caſe the action Jones345.Salk; 
is extinguiſhed, alihough the debtor who does not adminis 399: 4% Cant 
ſter but diſagrees dies firſt, and the other ſurvives. him. A. 
Fot & petſonal action once in ſuſpence by the a& of the 369.363, 3 Bac. 
party intitſed to it is always (extinguiſhed. e But if the Abr. 379.4 Bac. 
debtor makes the debtee and another his executors, and t he 1 ger 
debtce does. not adminiſter, but dies, there his exccutors God Be 
ſhall have an-aRton againſt the ſurviving executor, , as the Leg. 113. 
book put ports, and fo is the diverſity. * But if be admi- Pete, Of. of 
niſters, there his executors ſtiall never have an action Low Taa- 
againſt the ſurviving executor, which being the principal ments, &c. 336. 
caſe. there, iſſue was taken whether: he adminiſtered in his“ M. 2. R. 3. 20. 
hte or not, which ſhe vs that the meddling with the Wee te 9 
niſtration is a diſpenſation of his action for ever. f And in YVovifer: Bro,” - 
11. H. 4. the court took the law to be, that if the debtee Executor 168. 
takes to wite one of the excoutors of the debtor, who ad- U. 
miniſters, his action is gone, but if ſhe docs not adminiſ- — 45 
tet, his action continbes, becauſe he may have an action M. 15. Ed. 3. 
againſt the others who have adminiſtered, without naming + N 80. | 
his wife. And fbraſmuch as in our caſe Windham knew pl.. Fit ibid. | 
that the adminiſtration extinguiſhed his action, (for igno- 63.H.20. Ed.q. 
rance of the law ſtiall not be aſcribed to any one, but we are {2900s 
to preſume that he knew the law, and was well content with g C. . 
the rule of it) this gives us cauſe to judge that Windbam Kol. K. 156. 


was well ſatisfied that his action for this duty ſhould be loſt Moo 345. 


5e yt 

2 bag Swinh. 324. Godolph, Orph T”_ 1 46 ſ 19 

4 AL . > . 115, . 2. 136, f 3. 141, 1.3. Wentw. 

" 7s Exec. 10, 44, 293. Nelf. Lex Teſtam, 162. Law of Teſtaments, &. 370. Touch. of 

Preced, 29. *S, P. Salk. 308 Per Holt C, J. 4 Bac. Abr. 269, Godolph. Orph. Leg. 

d 114. l. 1,2. Wentw. Off. of Exec. 3t, Swinb! 360, 361, Neif. Lex Teſtam. 204. Ante 36 (c) 

8 Yetit was agreed contrary in Croſmav and © Read's caſe, ' 1 Leon, 320, wn. tlidt an action of 

y debt lay for the furviving co-executor againlt the executors of the debtor. And ſo is Kelw. 

122. b. Per Keble. But the law ſeems clearly otherwiſe. 4 Sec ante 36 (b) and the books 

* there cited. 28. P. W. Jones 345 Per Curiam. Swinb. 361. oleißh. ph. Leg. 114. 
C. 1. 116, . 2. Went. Off. of Eee. 34. Vit, Abr. tit. Executors II. N. pl. 4. J. b. pl. 4. 

71 Finch 300. 2 Finch 294. Nelſ. Lex Teſtam. 202. Law of T ents, &c. 358, Poſt 

185 (+). T. 11. H. 4. 83. pl. 32. Fitz. Executors 58. Bro. 57. Dette 65. Godolph, 

Orph. Leg. 1. 3- Wentw. Off. of Exec. 31. Nelf. Lex Teſtam 204, 205, 331. 1 Finch 300. 

2 Finch 294. Vin. Abr. tit. Executors J. b. pl. 3. 
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n. Per Fig & wards the obligor takes the woman to his wife, and after: 


Lit. Bro. Dette 
146.1 Rol. Abr. 
24 B-pl.4.Co. 
Lit. 464 b. 
$ Co: 146. a. 
Cro.C 373- 

1 Finch 29, 300. 
2 Finch 41, 94 
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for ever. For if Windham had died inteſtate, and the or. 
dinary had committed the adminiſtration of the goods of fir 

obn Luttrell to one, and ef the goods of Windham to ano- 
ther, yet the adminiſtrators of Windham ſhould not have 
had an action for the debt againſt the adminiſtrators gf 
Luttrell, tor a perſonal action once ſuſpended by the act of 
agreement of the party is always extinct, and then if a per. 
ſonal thing cannot be had but by action, if the action 
is extinguiſhed, the thing itſelf is extinguiſhed. 8 Ay if 
one is bound to a feme ſole and to a man in 200. and after. 


than 
ppears 
jon to: 
or cann 
Aion t 
jard th: 
non wa 
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wards ſhe dies, the duty is extinguiſhed. So here foraf- 


much as the action is extiha, which was the means to rs con 
come at the duty, the duty itſelf is alſo extindt. And then Wc to 
Windham might not retain the goods of the teſtator in ſatis- Whilratic 
faction of a duty which was extind. wh quenc 

The ſecond cauſe why he might not retain the goods in deb 
ſatisfaQtion of his duty (it was ſaid) is, for that the debt {Wnfde 
which Luttrell owed was a choſe in action, to have which d the 


Windham ſhould have been driven to his ſuit if Luttrell had [not | 
been alive. And then + when Windham being executor to debt 
Luttrell repreſented the perſon of Luttrell, and in his own 
perſon was as a diſtin perſon from him whom he .repre- hin ot 
ſented as executor, from thence it follows that the debt due | 


to his o] perſon could not be in any other degree than it ting 


** 
® Poſt 282, 
* a . 
* 


- 9 A 
5 *% 


. +, repealed, and Sands was adjudged executor, and he de- 


cover the debt. And one of the exceptions there taken to 
the plea, and which was, as it ſeems, one of the cauſes of 


and the teſtator himſelf could not have given it to another 


one of whom the teſtator had received ſo much for uſu- 


was when Luttrell was alive, and that was in action, and mini! 
not executed. ® And therefore it was faid, in the caſe of {Wzator 
T. 4. H. 7. b. where Reynold Sands as executor to one lame 
brought an action of debt upon an obligation againſt Peers ir de 
Peckham, and Peckham pleaded. that the teſtator made him d: 


executor by one teſtament, and the plaintiff claimed to be take 
executor by another teſtament, and by delegacy of the Pops ity 
the teſtament by which Sands claimed to & executor was exe 


annulled, and Peckham was adjudged executor: by reaſon 
whereof he adminiſtered, and paid the debt in demand to 


ry, in diſcharge of the teſtator's conſcience, and after“ 
wards by another delegacy of the Pope the firſt ſentence was 


manded judgment i adtio, and this plea of . Peckham was. 
held inſufficient, and it was adjudged that Sands ſhould re - 


the judgment, was becauſe the debt was a choſe in action, 


without recovering it by way of action, no more might. 


JJ r in ta ht Peder ata à 8 


I 
7 
J 
7 
„ 
1 
t 
1 


Woodward verſus Lord Darcy, in C. B. 


el bam being his executor. Wherefore (it was ſaid) as it by bez 

ppears there that the executor might not pay a choſe in ae. 

yon to another, ſo here by the like reaſon Vindbam execu- 

or cannot pay himſelf by retaining this debt which was in 

gion to him. For which cauſes (it was ſaid) it ſeems too E 

ard that the plea in bar ſhould be good. And of this. opi- — 

jon was Brook chief juſtice oi the common ben cg. 8 
On the other hand it was ſaid by the other | judges, and E contre for the 
others at the bar, that teſtaments are much favoured, 4fendants. | 

id the will of the teſtator is benignly reſpected by the law. 

\nd if the teſtator ſhould appoint one to be his executor in 

hom he had the greateſt confidence of all others, as teſta+ 

5s commonly do, and he that is ſo appointed has a debt 

ve to him by the teſtator, if the meddling with the admi- 

tration ſhould be an extinguiſhment of his debt, the con- 

quence of it would-be that the executor, rather than loſe 

is debt, would refuſe the executorſhip, and thereby the 

nfidence and truſt of the teſtator would be diſappointed, 

id the will would be left unperformed. And befides it 

not be ſuppoſed but that the teſtator, who requires that 

5 debts ſnould be paid to every man, intended that his 

bt to his executor: ſhould be paid, and that more eſpecially 

an others, becauſe it is to be preſumed. he was his chief 

end, in that he'repoſes his greateſt confidence) in him by 

ting him his executor, So that if the execution of the 

miniſtration! ſhould extinguiſh the debt, this would be de- 

extory to teſtaments, and to the fouls of teſtators. To 

ſta ments, for that executors would retuſe rather than loſe * 35 H. 8. Bro. 

ir debts, . > and, without an executor a will is null and _— md. 

d: And to the fouls of teſtators, for that if the execu-'gyinb. 5, 3 
takes upon him the adminiſtration which is an act of godolph. Orph 
ity, then thereby the juſt debt due from the teſtator to * or 
executor- would remain for ever unpaid, which would gf pxec. 460. 
dangerous for the ſoul of the teſtator. So that ſuch a Law of Teſta 
would induce a man to omit charity and friendſhip, or — tp 

he did execute it, he would be ungratefully requited-with , Finch 167, 
loſs of a juſt: debt due to him, and would be forced to 168, 

al the other debts of the teſtator, and to leave the teſ-, the bon 
r's debt due to himſelf unpaid. But our law is not. ſo cjred ante x 

reaſonable or uncharitable, for the executor may retain at the head of 
's to pay himſelf, notwithſtanding he may not bring an Ps 4. H.8. 
on to recoyer it, 4 fpr true it is that the action is gone 18.4. per . 
the act of adminiſtration, + And therefore the books of . Co. Litt, 
Ed. 4. and 11. H. 4. are good law, that the action is 264. b. 

e by the adminiſtration, notwithſtanding the executor — 184 

dee firſt dies, and the other ſurvives. But the reaſon bs there 

why cited. 
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# why the-aQion is leſt ſor eber is, e becauſe im zudgmei d be 
| ka » ys 2 before; for if the exetutot bas as much oy 
fer Prout J. goods in his hands as his on debt amounts tog the f p- l 
petty of thoſe goods is altered and veſted in himſelf, that is, Wil obe 
rig s he has them as his on proper goods in fatisfaction of ha 1. 
a. Nuit. 7. debt, and not as executor: So that there is a tranſmummi : Cal 
ON of Bre. on of property by the operation of la without fill and tn b.. 
71, 34, 89; ſays cution, for inafmuch as Windbam here could not have 20 ed 
that -nniefs the action againſt himſelf as extcutor, nor have exetuit had 
| nr e tome againſt him ſolf as executor, the operation of the lav is eq bur 
money of the valent to a retovery and execution for him, and the pre ney 
teſta'ors, (of perty is as ſtrongly altered as it eduld be by recovery 20 ther 
whichit is gro, execution. So that the reaſon! why the, action is gone upo: 
portionable becäuſe he has full ſatisfatt ion by the aheration! of the poll ae 
change) or un- perty- And althe' the debt was à choſe mi action,; yet it | upo 
be 1 not ſo in him as exccutor, for his action is totally gone f the 
kom he teſts. the red ſon acoreſaidg in which reſpe& the choſe in ation ii abo 
tor «mounts to become epnverted into a choſe in poſſeſſion and a ſ atis on 
_ 38 tion executed, Wherefore: Minabum might well retail bf 
3 his goods to ſatisſy his own debt. E And:t6 prove this the the 
— or ex- of 12. H. 4. was cited where in debt upon an obfgnne⁰ do t 
ceeds the _—_ againſt the heir, he pleaded: that the plaintiff was execute due 
rake me of to:his anceſtor, whote deed he ſhewed forth, and cmi jel 
the property by tefed certain goods to the value of the dely} and more; an 
the a aud taining the fame fum towards paying him feli, and Hull d is | 
faſter” Wo if he did not retain. t6-pay himtelf, be might have read liv 
election or de- and therefore it ſh all be faid his folly that he did not, an 
largtion made hut opimde quorundam, wherefore the plaintiff took iſſoe iu For 
by.hg exeen be aqrijintered no goods of the deceaſed, &c: et alli es cler 
the goods not fra. By which caſe it appears that they then took the 100 
exceeding the to be, t hat an ex ecmor might retain goòds of the teſtator . mo 
— ſatiĩsfy his on debt, notwithſtanding the reaſon which cha 
have to be his. beben given, viz. thut the debt was a choſe in action 2 the 
own's, Fer it ſeems alſo by the ſame caſc, that if the goods' which rat. 
where the tel» adminiſtered had not amounted to his own debt, bisô 2 vit 
— — tion would have lain againſt the heir. So that the adm exe 
due to him, the (tration of the cxecuror is not an extinguiſhment of his %% for 
property of tion, unleſs be has in his hands ſufficbetit goods of the dil det 
chafiped; and ceaſed to ſatisfy his own debt. i For he cannot reta good anc 
of hm — for part of his debt, and for the reft have an action 2g of 
ſhall the | 1 oo Mod ie el the cor 
adjadge the * . 1 
ze ein choice by the executor ? EB. 12. H. 4. 21. pl. 11. Fitz. Far 168. Br 
Detts 68. Exccuors 59. Poſt g. 8 P. Salk. 304. ir Mod. 3 Poxoel J. 3 Dans 
Abr. 418. pl. 8. in margin. Godolph. Orph. Leg. 115, f. 3. 199, f 7. Wentw. Off. of Exec Pa 
32, 9% Law of Teſtaments, 18. P Weatw, © Exec. A 


&c. 358, 3. | 
Leg. 16, . 3. 199, f. 7. Law of Tellaments, Kc. 358. 3 Danv. Abr. 3 7 fl 4. Vin. Abr. iit 
Executor MI. a, pl. 5. | "Wis. | 


a 


\ 
* 9 
F 1 IF » 


2 


— verfur Latd:Darey, iniC:'B.1 - 


the beit, for ke cannot apportion his +' debt, but he ought © 4 1861 
to retain gaods for the whole, or bave an action for the | 
whole againſtthe heir. And ſo upon a conſideration! or ſa- 
other caſes. Aud therefore in the caſe between Dive and 
Langſton in 19. H. 3. which (it was ſaid) appears in a ſpe- N an 
cial report thereof extant, where in debt againſt Dive and in a 
his wite executrix of one Redy they pleaded fully admini/- 
red, and upon the evidence it appeared that the defendants 
had in their hands certain goods which were the teſtator's, 
but they had > paid 40 the value of them in their on mo- , 0 fl. 
ney to others to whom the teſtator was indebted, and whe- 2.pl, * 2 i 
ther or no theſe goods ſhould be aſſets was demurred in law wick C. J. Dy. a. 
ypon the evidence ; and it was adjudged that they were not P-7-1Rol-Abr. 
aſſets, for the property of theſe goods was altered by the law Bendl. 1. pl.. 
upon the election of the defendants, towards ſatisfaQtion of 2 Leen. zr. 
their own money Which they had laid down and defrayed 2 Show. 403, 
about the debts of the teſtator ; which caſe is grounded up- OR 
on the ſame reaſon with the principal caſe, as it is ſhe wn f. J. 186, L. 14, 
before, © The like reaſon is in the caſe of 2. H. 7. where 203, f. 10. 216, 
the clerk of the patliament brought a writ of /iberate current Loan ED 
to the clerk of the hanaper, to deliver to him a certain ſum gn. 30g. 
due to him for his fee as clerk of parliament, and there it is 
held that if he delivers to him the /ibergte, and offers him * H. 2. H. — 
an acquittance, and the clerk of the hanaper has ſo much kg * pe 
in his hands, he is preſently become debtor to him that de- 61, 62. x Finch 
livered the ſiberate, ſo that if the clerk of the hanaper die, 148,2 Finch rst 
an action of debt lies againſt his adminiſtrators for the ſum. hate. 
For altho' the property of the money in the hands of the Abr 2 
clerk of the hanaper was the king's, yet by the liberate and tors P. a. F. A 
acquittance the property was altered and became the proper Ante 36 (i). 
money of the clerk of the hanaper, in reſpect of his bei 
chargeable to the party. 4 From whence it appears that, Via Abe 
the property of money or goods upon ſatisfaQion or conſide · property d 
ration ſhall be altered in the bands of him that has it, . 
vithout parol, without contract, and without ſuit of law or 
execution, and all by the ſole operation of law. And there- 
fore Windham might retain the goods of the teſtator for the 
debt due to himſelf, and that ſhall be a payment in law, 
and thereby the property ſhall be altered for the ſatisfaction 
of the debt; and this is grounded upon reaſon and good 
conſcience. © And jt was ſaid if the debtee of 20/1. makes, ps Ed. 
8. Ed. 4. 3. 
the . Fita. Execu- 


13 tors 32. Bro. 
112. 1 Rol. Abr. 920. pl. 12, 13. Yelv. 160 Flud v. Ramſey. Cro. C. 373. Salk. 303, 304 per 
T 


Pl J. Ibid. 306 per Holt C. I. Wentw. Off. of Exec. 30. Swinb. 364. Nel, Lex Teflam 


$1: 8, Law of Teſtaments, &c. 355, 356, 390. 4 Bac. Abr. 269. 1 Chan. Rep. 138. Toth. 
lis Aſttoith v, Chamberlain, 1 Chan Cas — , N 2 ny 


* Note, in ac- 
tions of debt, 


on a contract 


17. Car. 2. 


zgainſt execu- 
tors, the death of ene abaves the writ, as a 


232. P. 2. H. 4. 18. pl. 8. Bro. Brief 96. Executors 123. Theol, 
Hardr. 114, 161. a Hog 


928. Wentw. 
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the debtor and another his executors, and he has no os 
goods but the ſame debt, the executor debhtor ſhall be charg. 
ed of the ſame 20/. to others to whom the teſtator was in. 
debted, by Danby and Choke in 8. Ed: 4. ſo that by the 
making of him exccutor the duty was not extinct tho! the 


action was gone, and he ſhall be charged to account for the 


ſame 20/. before the ordinary, quod moile ibi conceſſit. By 


the opinion of which judges it ſeems, that notwithſtanding 


the action for the duty is gone, and it was'a choſe in'aQinn, 
yet the duty is not extinguiſhed, but it ſhall be aſſets in hi 
hands. And by the ſame reaſon in the principal caſe the 
debt of 20/, which was a choſe in aQion is not gone, althe 
the action for it be gone, but it ſhall be in /i to be ſatished, 
as in the other caſe it ſhall be in «ſe to be paid to othen 
Wherefore Windham might well retain the money to (atix 
his own debt which was a choſe in action, and fo the ple 
in bar is good. And this was the clear opinion of all the 
juſtices of the one bench and of the other, except B 
who was ſtrongly of opinion againſt them, and it was the 
opinion of all the ſerjeants alſo, as well of the reſt of then 
as of Catline at laſt, who was of counſel for the plaintif 
Wherefore the plaintiff having before replied afſets at Li 
don beſides the 2001. (and becauſe it was the clear opinion 
the juſtices and ſerjeants, except Brook, that the partic 
ought not to plead de novo, but that the bar was good and the 
replication alſo, and there was no misjoining of iſſue, nx 
could there be any repleader) the plaintiff (ſecing no other 
remedy) took a venire facias to try the iſſue. And aſter 


wards the writ and the plea abated * by the death of the 
account, or up- lord Darcy, who died in the latter end of the ſaid Triniy 


term. 


7. Fitz. Brief 133. B 
ig lib. 12. cap. 2. f 
And ſo was it adjudged in point upon the authority of this caſe, Paſd 
R. Worral v. Brand. 1 Lev. 165. 1 Sid. 259. T. Raym. 131. 1 Keb. 302, o 
Off. of Exec. 362, 363. See the tarute of 8 & „W. 3. cap. 11, . 7. 


H. 37. H. 6. 16. pl. 


A br 


bs. 


The Pleadings.:: Wroteſley verſus Adams.. 


| 4 of rep 4 a-caſe argued by the ſerjeants in the Com- 
aha Scout Low a term in the firft year of the reigu of 
Elizabeth, and in Michaelmas erm next following, 


Richard Wroteſley plainti 7 and Richard Adams; and 


brought by the ſaid plaintiff againſt them, And the record 
was as follows. © * 63-53 ty 


. - « 


HB ICH ARD Adams late of Broſly in the county nm 
he yeoman and Elizabeth his wife were attached to anſwer F. & A. Rv. 
ichard WWroteſley gentleman of a plea, wherefore with force 38": Sal 


adow, and 100 acres 


lilburgh of Great-Wenlock now diſſolved, and the then 
pnvent of the ſame place demiſed to the aforeſaid+ Richard 
rateſley for the term of 63 years, within the ſaid term they 


id Richard 3 hindered. from taking the proſits of 
e tenements aforeſaid with the . appurtenances according 
the form of the demiſe aforeſaid, and him from his farm 
reſaid within the term aforeſaid ejected; and other enor- 
pus things to him did, to the great damage of the ſaid 
chard Mroteſſey, and againſt the peace of the lord the 
ng and lady the queen now, &c. And whereupon the 
me Richard Wrotefley by Thomas Newman his attorney 
plains, that whereas one Thomas late prior of the afore- 
I [ate monaſtery was ſeized of the tenements aforeſaid 
th the appurtenances in his demeſn as of fee in right of 
monaſtery aforeſaid, and being ſo ſeized thereof, the 
ne then prior and the then convent of the ſame place by 
i certain writing indented, bearing date on the feaſt of 
nativity of St. Zohn the baptiſt in the 22d year of the 
gn of lord Edward the fourth late king of England, and 
le at Great-Winlock aforcſaid between the ſame then 
rand the then convent of the ſame late monaſtery of the 
part, and one Fohn Bailey and Foice his wife of the 
er part, and ſealed with the convent ſeal of the ſame 


demiſed, granted, and 10 farm let to the aforeſaid John 


ces, to have and to hold to the ſame Jebn and Foice and 
ART 1. Hh "IS their 


and by the judges in Hillary term next afterwards, - between 


Elizabeth his © wife defendants, in an ejectione firmæ 


d arms into one _— 60 acres of land, 20 acres: of game prece- 
-paſture, with the appurtenances dent Raſt.Entr. 
1 Brofley, which Jahn late prior of the n a: St. 283. b. 


tered, and the ſame for a long time occupied, and the 


prior and convent, by their unanimous aſſent and eon- 


Wey and Foice the tenements aforeſaid with the appurte- 


[+187] 


8 next enſuing, and ſully to be compleat. By ſorce of which 


Pp 5 : o 
* 
* 
- 


% 


The Pleadings : Wroteſtey verſut Am. 
their aſſigns from the feaſt of Sr. Michael the archangel they 
next following unto the end and term of 80 ears thence 


demiſe the fame Jobn Bailey und Foice were poſſeſſed of ſuch 
title, inteteſt, and term of years of and in the tenement; 
afore ſaid with. the appurtenances, and being ſo thereof poſ- 
ſeſſed, after the aforeſaid feaſt of St. Michael the archangel 
then next ſollowing they entered into the tenements afore- 
faid with the appurtenances, and were thereof poſſeſſe, 
and being ſo thereof poſſeſſed, the ſame John died, and the 
aforefatd - Force: ſurvived him, and held herſelf in the tene 
ments aforeſaid with the 'appurtenances, and was theredf 
poſſeſſed by right of ſurvrvorſhip, &c. And the ſame 
ice heing ſo poſſeſſed thereof took to huſband one Roger 
Milenx, whereby the fame Roger and Force were poſſeſſed of 
the'tenements aforeſaid with the appurtenances, and being 
ſo thereof poſſeſſed, the aforefaid Force died, and the afvre- 
ſaid. Roger ſurvived her, and was ſole poſſeſſed of the tene- 
ments aforeſaid with the appurtenances; and the ſaid R- 
being ſo poſſeſſed of the tenements aforeſaid with the bre. 
purtenances, and the reverſion of the ſame tenements var ut 
the appurtenances belonging to the aforeſaid Thomas laue bn in 
prior and his ſucceſſors, the ſame Thomas late prior diet 
Alter whoſe death one Richard was duly elected and mai 
prior of the monaſtery aforeſaid, - whereby the ſame Ribs he a 
was ſeized of the aforeſaid reverſion of the tenements ae nem 
ſaid with the appurtenances as of fee and right, in right rich 
the late monaſtery afoteſaid, and the ſame Richard bein 
ſo ſetzed thereof afterwards likewiſe died; after whoſe deat, 
one'Kouland-was duly elected and made prior of the mom ore 
rery aforeſaid, whereby the ſame Roland was ſeized of ti 
reverſion of the aforeſaid tenements with the appurtenandt 
as of-fee.and:right, in right of the monaſtery aforeſaid, a 
the ſame Rowland being fo ſeized thereof afterwards lit 

_ wiſe died; -after whoſe death one Fohn was duly elected = 
made prior of the monaſtery aforeſaid, whereby the le: 
John late prior was ſeized of the aforeſaid reverſion of i 


renements/aforcſaid with the appurtenances as of fee an; " 
right, in right of the monaſtery aforefaid. And the ao. ;111e 
ſaid Roger being poſſeſſed of the tenements aforeſaid ver 
the appurtenances, the reverſion thereof belonging t0 ud hi 


aforeſaid Jobn late prior, and io the convent, and his ert 0 
ceſſors, as in right of the monaſtery aforeſaid, the u ied 
Jehn then prior, and the then convent of the ſame late DD 
naſtery afterwards, viz. the Furth day of September in * 1” 


& 


\ 


en 26th year of the reign of lord Henry late king of England 
ce Wl the eighth from the conqueſt, at Great · Menloci᷑ aforeſaid, by 
> Wl their certain writing indented made between them the ſaid 
ch n then prior of the monaſtery aforeſaid and the then 
n convent of the ſame place of the one part, and the afore- 
of- ad Richard #/rotefley of the other part, (one whereof, 
gel Bi (caled with the common ſeal of the aforeſaid Fohn then 
re. prior and the convent, the ſame Richard Wrotefley produces 
cd, Wi bere in court, the date whereof is the ſame fourth day of 
de dep/ember in the 26th year aboveſaid) by their unanimous 
* iſent and conſent granted and to farm let to the ſame Rich» 
; 


od Wrotefley the tenements aforeſaid with the appurte- 
ime BY nances, by the name of the reverſion of all their farm in 


ey, and by the name of one other tenement there 
| of WW aith all the lands, leaſows, paſtures, and meadows to the 
ng anc belonging, and with all and fingular their appurte- 


nances then in the tenure and occupation of the aforeſaid 
ene · ¶ ¶ Nager H/i/coee. To have and to hold to the ſame Richard 
7 and his aſſigns from the end and expiration of the 
aforeſaid term:of years demiſed to the aforeſaid Roger M ĩi- 
ar unto the end and term of 63 years from thence next fol- 
lowing, and fully to be compleat, with this, that the afore- 
id Richard Hiratefley will aver, that the aforeſaid 60-acres 
land, 20 .a6rcs of meadow, and 100 acres of paſture with 
he appurtenances in Broſſey aforeſaid from time whereof the 
nemory of man is not to the contrary have always been de- 
pilable and demiſed with the aforeſaid farm and tenements 
aforeſaid, and let and occupied with the ſame. And after- 
rds the — Jews late prior and the convent of the 
noreſaid late monaſtery by their deed ſealed with the com- 
non ſeal of the ſaid late ptior and convent, and iarolled of 
ecard in the court of chancery of the aforeſaid late king 
lary the eighth at — — the county of Middle, 
exring date the 25th day of January in the 31ſt year of the 
zn of the aforeſaid late king Henry the eighth, granted the 
erſion of the tenements aSraſaid.with the appurtenances 
ngſt other things to the aforeſaid late king Henry the 
ee rb, to have to him his heirs and ſucceſſors for ever. By 
nue of which grant, and of a certain ſtatute made in a 
lament of the aforeſaid late king Henry the eighth 


o "ud holden at J/efAminfer the 28th: day of April in the 3 uſt 
his er of his reign, the ſame late king Henry the eighth was 
"= ei of the reverfion of the tenements aforeſaid with the 


Purtenances as of fee and right, in right of his ron of 
Biglend. And the ſame late King Henry the sigbib being fo 
8 ſeized 
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ſeized of the reverſion of the tenements aforeſaid with' the WI 

appurtenances, by his letters patent bearing date at N 
minſter the 27th day of September in the 37th year of de fe 
reign of the ſame late king Henry the eighth, granted the 


reverſion of the tenements aforeſaid with the appurtenancn ba 
amongſt other things to one William Pinnock and Elizabeth 5 
his ile, to have and to hold to them their heirs and aſſign J : 
for ever. By reaſon of which ſaid letters patent the ſame ” 
William"Pinnock and Elizabeth were ſeized of the reverſion * 
of the tenements aforeſaid with the appurtenances as of fee "* 
and right. And being ſo ſeized thereof, and the aforeſaid at 
Roger Wilcox being poſſeſſed in form aforeſaid of the tene 5 
ments aforeſaid with the appurtenances, the ſame RN et 
Wilcox afterwards at Brofley aforeſaid made his laſt will ant * 
teſtament, and therein deviſed his term, eſtate, and int op 
reſt of and in the aforeſaid tenements with the appunt in 
nances to Elizabeth his wife, and conſtituted the ſame 45 55 
zabeth executrix of bis laſt will and teſtament aforclil_ghl 0 
and there died, by reaſon whereof, after the death of t | 
ſame Roger Wilcox, the aforeſaid Elizabeth entered into d E. 
tenements aforeſaid with the appurtenances, and was there fair 
of poſſeſſed by virtue of the legacy aforeſaid. And the fan N 
Elizabeth heing ſo thereof poſſeſſed took to huſband tl abr 
aforeſaid Richard Adams, whereby the ſame Richard diu nid 
and Elizabeth were poſſeſſed the tenements aforels = b 
with the appurtenances. And being ſo thereof pollciiony 25d 
and the aforeſaid William Pinnoct and Elizabeth being (ly / 
ed in form aforeſaid of the reverſion of the ſame tenemenyiy ., - 
with the appurtenances, the ſame William Pinnoct uy . 2 
Elizabeth his wife afterwards, viz. the tenth day of Mo ill .. © 
the fourth year of the reign of lord Edward" the fiath il ,. . 
king of England, at Brefley aforeſaid demiſed to the « 4 
faid Richard Adams and Elizabeth his wife the tenemeiſ . 5 
aforeſaid with the appurtenances, to have and to hold to . - 
ſame Richard Adams and Elizabeth his wife and their aſigi i ., t 
for term of their lives, and of the longeſt liver of (by ,, . 
whereby the ſame Richard Adams and Elizabeth his « ti 
were ſeized of the tenements aforeſaid with the appoilil ., : 
nances in their demeſn as of freehold, and by reaſon be .. F 
of the aforeſaid term of years of the ſaid Richard Adam "ill ., - 
Elizabeth his wife of and in the tenements aforeſaid with . ? 
appurtenances was utterly ended and expired. And I t 
wards, viz. the laſt day of October in he /icnd a 1 
years of the reign of the lord the king and lady the q | 


now, the aforeſaid Richard Wrotefley entered into the 
Di 5 neme 


The Pleadings : Wroteſley verſus Adams. 

nements aforeſaid with the appurtenances, and was thereof 
ſoſſeſſed by virtue of the aforeſaid demiſe thereof made to 
him in form aforeſaid by the aforeſaid 7obn late prior and 
convent, until the aforeſaid Richard Adams and Elizabeth 
his wife, the fir day of November in ow and \third 
years of the reign of the lord the king and lady the queen 
now, with force and arms into the tenements'aforeſaid with 
the appurtenances entered, and the ſame occupied for 4 
long time, viz. from the aforeſaid firf day of November in 
the ſecond and third years aboveſaid, until the day of ob- 
raining the original writ of the ſaid Richard Wrotefley, that 
js to ſay, the 26th day of May in the third and fourth years 
of the reign of the lord the king and lady the queen now, 
and him the ſaid Richard prevented from taking the profits 
of the tenements aforeſaid with the appurtenances, accord- 
ing to the form of the demiſe aforeſaid, and him from his 
farm aforeſaid within the term aforeſaid ejected; and other 
wrongs, &c, to the great damage, &c. and againſt the 
peace, &c. Wherefore he ſays that he is damnified and 
has _— to the value of 20l. and thereupon he brings 
ſuit, &c. 

And the aforeſaid Richard Adams and Elizabeth by Hum- Deſendants 
pbry Dickens their attorney come and defend the force: and pray oyer. 
injury when, &c. and pray oyer of the indenture aforeſaid 
made between Jahn prior of the monaſtery of St. Milburgh 
and the convent of the ſame place, and the aforeſaid Richard 
Wrotefley, And it is read to them in theſe words, viz. 
“This indenture made the fourth day of September in the 
« 26th year of king Henry 8. Between John- prior of the 
* monaſtery of St. Milburgh of Much-Henlick and the con- 
vent of the ſame place of the one part, and Richard Wro- 
* tefley of the ſame town gentleman of the other part, wit- 
i neſſeth that the ſaid prior and convent of their whole aſ- 
* ſent and conſent have granted, demiſed, let, and by 
e theſe preſents do to farm ſet to the ſaid Richard Wrote 
the reverſion of all their farm in 1 and alſo another 
* tenement there, with all the lands, leaſows, paſtures, 
« and meadows to the ſame belonging, and with all and 
* ſingular their appurtenances now in the tenure and hold- 
ing of one Roger Wilcor, to have and to hold all the ſaid 
« farm and tenement, with all other as before is ſaid, to 
* the ſaid Richard Wroteſley and to his aſſigns, from the 
end and expiring of the term of years granted to the ſaid 

N ö 


Reger 


[71891 


ear 
1 aboveſaid.” Which being read and heard, the Gus 


e indentures interchangeably have ſet their ſeals; Given 
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«© Roger Milo to the end and term of 63 years then nert 
« and immediately enſuing, and fully to be compleat and 
« ended. Yielding and paying therefore yearly to the ſaid 
«C prior and his ſucceſſors 404. of good and hwfal money 
« of Englend, to be paid at the terms there uſec, with ſunt 
cc of court, heriot, and all other fervices after the cuſtom 
cc of the manor there, teritry only except, becauſe of 124. 
« of jnoreaſe contained within the ſaid rent of 40% 'The 
<« ſaid Richard and his aſſigns alſo, during the ſaid term, there 
e the ſaid farm in all manner of buildings to the ſame be. od 
e longing well and ſufficiently. ſhalt ſuſtain and tepair a» Wl =» 
« often as ſhall be needful, upon their own proper cofts and 

«© expences, and in the end of their term ſo ſhall leave; T 
«© And the ſaid prior and his ſucceſſors ſhall deliver by their cot 
«© bailiff there or their aſſigns timber thereunts, Aud the 8 
c ſaid. Richard and his aſhgns during the ſaid term ſhall 
have ſufficient houſebote and heybote. And if it ſhall Wl . 
“ happen the ſaid rent of 40s. to be unpaid after any feaſt 0 
« wherein it is payable, by the ſpace of a month, then it 0 
4 ſhall be lawful for the ſaid prior and his ſucceſſors into * 
« the ſaid farm and tenement with all other before rehearſed * 
<« to te- enter, and the ſame to have and enjoy as in their 
« former eſtate; this indenture in any wiſe notwithſtand- 
« ing. The ſaid prior and convent and their ſucceſſors 
«© the ſaid farm and tenement with all other before rehear- 
* ſed to the ſaid Richard and to his aſſigns during the ſaid 
te term againſt all men ſhall warrant, acquit, and defend. 
«© In witneſs whereof the parties aforeſaid to theſe preſent 


< at Wenlock in the chapter-houſe there the day and 


Richard and Eliaabeth ſay, that the declaration aforeſaid in 
manner and form aforefaid declared is inſufficient in law for 
the afore ſaid Richard W retefley to maintain his action afore- 
ſaid againſt the ſaid Richard Adams and Elizabeth, and 
that they have no neceflity, nor by the law of the land 
bound to anſwer the declaration aforeſaid in manner and 
form aforeſaid declared : And this they are ready to verify, 
wherefore for want of a ſufficient declaration of the aforc- 
ſaid Richard Wretefley in this behalf, the ſame Richard 


=, e 


Fim 1 — — * 


Adam: and izabetb pray on, and that the aforeſaid 


Richard Wrotefley may be prec 
aforeſaid againſt them, &c, ; 

And the aforeſaid Richard Morteſiiy, for that he has above 
declared ſufficient matter in law to have and Mr 
gion 


uded from having his aQion 


Fr 
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zaion aforeſaid againſt the aforeſaid Richerd Adams. and 
Elizabeth, which he is ready to verify, which ſank matter 
the aforeſaid Richard Adams and Elizabeth do. not dey, 
nor thereunto in; any. wiſe anſwer, but; the, ſaid; ayerment 
abolly refuſe to admit, prays. judgment, and his. damages 
by — of the treſpaſs. and cjeAment aforeſaid to; bg A- 
judged to him, He. And bæcauſe the juſtices here will ad- on 
viſe of and open the ptemiſſes before they give judgment 8 
thereon, day is given to the parties aforeſaid. here on, the 
octave of St. Michael, to heat their reer thereon, * 
cauſe the juſtices here not yet, Cc. 


The caſe was recited in this manner, It appears by the The CASE. 
record that Richard Wretefiey has brought an «jedione. fm leaſed 

inſt Richard Adamtand his wife, for one meſſuage, 60 actes farm to hu. 
G nd, 20acres of {445 2 10 acres of IP with 4 band and wite 
appurtenances in Breſſey. An counts that Themes 
prior of the ada St. Milburgh of Great Manloch now huſband na ied, 
diſſolved was ſeized of the ſaid tenements in his demeſn as another huſ- 
of fee, in tight of the ſaid monaſtery. And thay he being band. _— 
ſo ſeized and the convent by deed indented hearing datgion ———— 
the feaſt of St. John Baptift in the 22d year of hs reign of of all the farm 
king Edward 4. made a leaſe thereof to John B —— and to the plaintiff 
Jaice his wife for 80 years next enſuing after the fea of Ft. —_ 
Michael then next to come, and that after the ſame feaſt mence ajtcr the 
they entered, and the huſband died, and the wife * — end and expira- 
and took to huſband Roger Wilcox, whereby the ſaid Bee Lon yer 
and Foice were poſſeſſed of the ſaid tenements; and, after- and —— 
wards "Foice died, and Roger ſurvived her, and was ſole = ok yo cir 
poſſeſſed of the ſaid tenements. Aud he being ſo pollefſed, — _ 
and the reverſion atonging to the ſaid prior and his ſuggeſ- erf verſion to king 
ſors, the ſaid prior died, after whoſe death one Richard. was Hey 8. who 
duly elected and made prior of the ſaid monaltery,. whereby — — — 
he was ſeized of the teverſion of the ſaid tenementy as of Fes; the furs 
fee and right, in right of his ſaid monaſtery, And he * 7 
ing ſo ſeized died, after whoſe death one Rowland —— d 2 ed Tae 
eleQed and made prior of the ſaid monaſtery, wier he died, leaving 
was ſeized of the reverſion of the ſaid tenements — a fee an aſter · taken 
and right, i in right of the ſaid monaſtery. And 5 ſo ang rr or 

term, who 
_ - _ 


ng ſo fled of t 
lade to them for Tag whi re Gras Alf pr the Kent looſe ſe during cr, he the by a — of 
the firſt in law, whereupon the plaintiff may enter by virtue of the Teaſs made to him, as 


yell as if the years had been ſpent by effivxion of time, $, C. Dyer 17. hl. 35. 8. P. Co. 
Litt. 45. b. * 183. b. 2 a. 1 Rel. Abr. 849, pl. 2. 8 Abe. 96-8 : Leon. 106, 
3 Bac, Abr, 426. 77 339. Vin. Abr the, Borrender 


— 
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ſeized died, after whoſe death one Jobn was duly eledei 


and made prior of the ſaid monaſtery, whereby he was ſeir. defe 
ed of the ſaid reverſion of the ſaid tenements as of fee any poſſ 
right, in right of the ſaid monaſtery. And the ſaid Reg ed, 
being poſſeſſed of the ſaid tenements, and the reverfon Wl of 
thereof belonging to the ſaid John prior and his ſucceſſor, WI mil 
the ſame John prior and the convent of the ſame monaſte whe 
afterwards, viz, the 4th day of September in the 26th yer mel 
of the reign of king Henry 8. by their deed "indented, (on: WI yea 
part whereof is here ſhewn forth) leaſed to the plaintiff the utte 
ſaid tenements with the appurtenances, by the name of the WM day 
reverſion of all their farm in Breſſey, and alſo by the name Ph; 
of another tenement, with all the lands, leaſows, paſtures, ſaid 
and meadows to the ſame belonging, and with all and fn. WF (aid 
gular their appurtenances, then in the tenure and occupa Wl pric 
tion of the ſaid Roger Wilcox, to have and to hold to the No 
ſame plaintiff and to his aſſigns from the end and expiration WI kin 
of the ſaid term of years demiſed to the aforeſaid RA of 
Wilcox, unto the end and term of 63 years thence next e of 
ſuing 3 with this, that the plaintiff will ayer that the afore WW cor 
ſaid 60 acres of land, 20 acres of meadow, and 100 acre; ver 


of paſture with the appurtenances in Broſley aforeſaid fron WI mi 
time immemorial have been always demiſable and demiſed WI Br 
with the farm and tenement aforeſaid, and let and occupied Wl ſon 
with the ſame. And afterwards the aforeſaid John late prior Wl al 
and the convent by their deed inrolled in the chancen, on 
bearing date the 25th day of January in the 31ſt year of the ter 
reign of king Henry 8. granted the reverſion of the ſaid tene - K. 
ments amongſt other things to the ſaid late king Henn d. U 
his heirs and ſucceſſors for ever, by virtue of which grant, Ml to 
and of a certain ſtatu'e made in a parliament of the ſaid Ml cn 
late king _ 8. begun and holden at Wefminſter the MI thi 
28th day of April in the 31ſt year of his reign, the (aid 

king Henry 8. was ſeized of the reverſion of the ſaid tent - #: 
ments as of fee and right, in right of his crown, And af-W 
terwards the ſame king by his letters-patent bearing date u 'f 
W:ftminſter the 27th day of September in the 37h year of Ml jc 
his reign, granted the reverſion of the ſaid tenements with Wl !. 
the appurtenances to William Pinnock and Elizabeth hi /« 
wife, and to their heirs. And afterwards the ſaid Roger ju 
Wilcox bein ? ery: 5g ut ſupra made his teſtament, and t. 
thereby deviſed all his term, eſtate, and intereſt in the ſaid MI jv 


tenements to Elizabeth his wife, aud made her his executriz, Ml ic 
and died, and Elizabeth his wife entered into the ſaid tene- A 


ments, and was thereof poſſeſſed by force of the ſaid leg - 2 
CO) 95 
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cy, and took to huſband the ſaid. Kichard Adams one of the 
defendants, by. reaſon whereof he and his ſaid wife were 


poſſeſſed of the ſaid tenements. And they being ſo poſſeſſ- 
ge ed, the ſaid William Pinnock and his ſaid wife the toth day 
on of May in the 4th year of the reign of king Edward 6. de- 
rs miſed the ſaid tenements to the defendants for their lives, 
e. whereby the ſaid defendants were ſeized thereof in their de- 
ear meſn as of freehold, and by reaſon whereof the ſaid term of 
one years which the defendants had in the ſaid tenements was 
the utterly ended and expired. And afterwards, viz.'the laſt 


day of October, in the ad and 3d year of the reign of king 
Philip and queen, Mary, the ſaid plaintiff entered into the 
ſaid tenements, and was thereof poſſeſſed by virtue of the 
ſaid demiſe in form aforeſaid made to him by the ſaid late 
prior and convent, until the ſaid defendants the firſt. day of 
be November in the 3d and 4th years of the reign of the ſaid 
tion WI king and queen oulted him. And he counts to his damages 
of 10]. And the defendants demand cher of the ſaid deed 
en. ol demiſe made to the plaintiff by the ſaid late prior and 
fore WW convent, and it was read to them, and entered de verbs in 
acres Bi verbum. And the deed was, that they had granted and de- 
fron WM miſcd to the plaintiff the reverſion of all their farm in 
niſed WY Broſſey, and allo another tenement, with all the lands, lea- 
wied WI ſows, paſtures, and meadows to. the ſame belonging, with 
prior I all and ſingular their appurtenances, then in the tenure of 
cery, Wl one Roger Milcox, to have and to hold all the ſaid farm and 
f the WM tenement with all others, as is before rehearſed, to the ſaid 
tene · ¶ Richard Morteſſey and his aſſigns from the end and expira- 
18. tion of the term of years granted to the ſaid Roger Wilcox 
ram, to the end and term of 63 years then next and immediately 
| enſuing, and fully to be campleat and ended. And upon 
r the this the defendants demur in judgment. 
» ſaid And on their part it was argued in Trinity term by Walle 
tent · ſerjeant, and in the ſaid term of St. Michael by Southeote, 
id af- Wl Val, and Carus ſetjeants. And on the part of the plain- 
ate u iff it was argued in the ſaid Trinity term by Harper ſei- 
ar of WW jeant, and in the ſaid term of Sr. Michael by Chelmley, Cor- 

| bet, and Weſton ſerjeants. And in the ſaid term of St. Hil- 3 
lary it was argued by the court, viz. by M aſion then being a ken b the de- 
judge, and by Anthony Brown juſtice, and Dyer chief juſ- fendants to the 
tice, but fir Humphry Brown who was then one of the declaration. 1. 
juſtices did not argue at all, becauſe he was ſo old that his 
lenſes were decayed, and his voice could not be heard. 
And divers exceptions were taken to the court by them that 
argued for the defendants, The firſt was, that where the 

a -plaintiff, 


of 8. H. 6. the words are, whereas in the latute made in th 


Lane 84. Per 
Fremicy, late 


may be iutend- 
ed 109 years 
ago. 

+ Aute 83 (f). 


Exception 2. 


of the commencement of the leaſe claimed by the plaintiff, 
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plaintiff, in order to ſhew the firſt leaſe, commences at the 
ſeizin of Thomas the firſt prior mentioned, he there ſays that 
Thomas late prior of the manaftery, c. in which caſe he ha 
improperly called him late prior, becauſe he has ſhewn that 
there were three priors after him, viz. Richard, Rowland, 
and John. But he ought to have called him (quondam) fone 
time prior, for late contains the time juſt paſt, and ſometing 
may be referred to any time but the time juſt paſt, where. 
fore inaſmuch as by ſhewing three ſucceſſors, he has falfh. 
ed the late, and fo has made a repugnaney in his dechrz. 
tion, which ought to be uniform, the declaration ſhall for 
that reaſon abate. To which it was anſwered, that ome 
time prior would have been more proper than late, but ye 
that late is proper enough, and is frequently uſed in th; 
ſenſe of ſometime, as well as ſometime in the fenfe of late 
As in writs of forcible entry ſued at this day upon the ſtatute 


liament at Mefiminſter in the eighth year of the reign of 
king Henry the ſixth late king of England, c. So that the 
form of the writ at this day calls king Henry 6. late king of 
England, although there have been eight kings and * 
ſince his time. And in the writ of dower unde nibil habit 
the words are, command A. that juſtly, &c. he render t . 
who was the wife of C. her reaſonable dower which is come u N vot by 
her, of the freehold which was of and belonging to the aforeſaid n is 
C. ſometime ber huſband, &©c. So that although her hu- Wir, 
band died but a little while before, yet the writ ſays ſometime Ne bere 
her huſband. From whence we way fee that ſometime is in Whzs d 
ſome places put for the time juſt vaſt; and /ate for the time : 
paſſed ® long fince, for which reaſon late uſed in the fenk Wa... 6, 
of ſometime may be well permitted, and eſpecially in counts, 
+ which if they have matter of ſubſtance ſhall never abate, WM An; 
And therefore the exception was diſallowed by the rule De 
the court. and 7 

Another exception taken was, wiz. that the place is not aid th 
ſhewn where John Bailey died, nor the place where Jo Wh: a c 
took Milcox to huſband, nor the place where John the priot ; 
who made the leaſe was elected: For to ſhew the certaint! 


he ſhews the conveyance of the firſt leaſe, in order to r. 
duce'the ſame to an end, for the end of the firſt leaſe makes 
the commencement of the ſecond leaſe. And if Fob 
Bailey was not dead, then it follows that Foice could not have 
the whole term ſolcly by furvivorſhip ; and if — was net 
marriod to #;lox, thence it follows that Wilcox 1 ee. 1 

%% p< Luty 
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are the term by the marriage and ſurvivorſhip of the wife: 

ind if John (who is ſhewn to be the laſt prior) was not 

gected, and made prior, from thence it follows that his 

laſe made to the plaintiff is not good. So that each of theſe 

things by itſelf is traverſable, and if any one of them be 

myerfed and found, it deſtroys the plaintiff's action, for 

which reaſon the place where the things were done ought to (+ 191] 
te ſhewn, becaufe the venue ſhall come from thence: if the 

things be traverſed, ® As in debt upon an obligation the H. 6 m 
place where the obligation was made ought to be ſhewn' in 11. a. Bro. A 
the court ; Þ or if attornment be alledged, the place where 2 
jt was made onght to be pleaded ;; and in other ſuch like EA. 14 pl. 

things which may be traverſed the place where the thing 23. P. 5 H. 3. 
was done ought to be ſhewn, for the better certainty of the * pl. 6. Fer 

trial, To which it was anſwered, that he firſt leaſe, and airfax, I. 3. 


H. 4. 4. pl 
the death of Bailey, and Joice's taking of Miltox to huſband, Dis 1.78. 


JJ. 2 bg, Bee 


te. 


the od the election of John to be prior who made the leaſe, is 39. Pl. 62. 
Fe matter of conveyance in order to ſhew the certain eom- Heats das, 
- mencement-of the ſecond leafe, for the fecond leaſe and the 


eectment of the plaintiff out of it is the effect and ſub- vg. p. ante 149 
fance of the fuit. And the firſt leaſe and the other eircum- (. M 18. Ed. 4. 
ances thereof are only conveyance and inducement to the 2e. gt 


ra, without ſhewing any place where it was done; 6. * ** 
im a berefore this exception, as to the incertainty of the place, Lieu 45. P. 5. 


un vas diſallowed by the rule of the court. H. 7. 24. pl. 6, 

ine Bro. Li ſ t but th t in both book, des} 
ro. Lieu 50 ſeem contrary, but the reporter puts a guerc in OR 

enk Aute 65 (k! ) 4 Hearh's bes. 506, 152, * TP, i 


ate, WW Another exception taken was, in that it is alledged that Exception 3. 
e Vice took to huſhand Reger Wilcox, whereby the ſaid Roger 
and Joice were poſſefſed, &c. whereas he ought to have | 
not ald that they were poſſeſſed as in © right of the wife, for it. g. p. Finch 
a TE chattle-real, f and the wife ſurviving her huſband ſhall 30. 2 Finch 43, 
eve it again, and not the executors, and therefore by the Dr. & Stud. 
vol! ir ſpowſals it is not s deveſted out of the wife, but remains lib. 32 p 
til, in her, for which reaſon the plaintiff ought to fay that che ,*, pj ALS 
uband and wife were poſſeſſed as in right of the wife, as Litt. 46. b.zsr. 
akes wy, ſhould have pleaded if it had been a freehold in the®: 3 Finch 3c: 
fe. But this exception was alſo diſallowed by the rule of 905 
have be court, Þ for true it is that the huſband and wife were ! Bol Abr. 
poſſeſſed, Wim Cf of 
ec, 196. Poſt 192 (f). 478 (e). s » Vin. Abr. tit. Baron and Feme D. b. pl. 20, | 
ee Lutw. 100) arguende it is {aid that this was a hard ſhiſt to make this plea g od. 
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poſſeſſed, and the mean and manner how they were poſ- 

ſeſſed is ſhewn, ſo that if the whole be put together, the 

manner of the poſſeſſion appears, and therefore it is ſuſſci. 

ent. „ 

Exception 4. Another exception taken was, that after the election of 

each of the priors, it is ſaid, by force whereof he wa; 

« ſeized of the reverſion of the tenements as of fee and 

| cc right,” where it ought to have been - ſaid, “ in his de. 

1H. rs. H. 3. meſn as of fee,” i For he ſhould have an aſſize if the 

4. b. Per Brian, termor was ejected, and in ſuch things whereof a man ſh; 

Bro Aſſize 83. have an affize he ſhall ſay in his count countant that he wa 

Damages 81. ſeized in his demeſn as of fee, But if the reverſion hai 

been dependant upon an eſtate for life, he ſhould ſay u 

ſupra, but here he ought to ſay in his demeſn as of fee,” 

To which it was anſwered by the court, & that true it is he 

Vin. Abr. tit might have ſaid ſo, and it would have been good, and jet 

Seizin K pl. 1. the other form of pleading is good alſo, For when a man 

: has made a leaſe for years, he cannot of right meddle with 

the demeſn, nor the fruits thereof, but he has the reverſion, 

and the things incident to it, as fealty, And the reverſion 

cannot properly be ſaid to be in demeſn, but demeſn is pro 

perly ſo called when a man has the thing in poſſeſſion, for 

which reaſon a man may ſay of a reverſion dependant upon 

an eſtate for years, as well as dependant upon an eſtate for 

life, that he was ſeized as of fee. And therefore this ex. 
ception was alſo diſallowed by the rule of the court. 

I Another exception taken was, that the ſecond leaſe wa 

1 "Exception g. made by the name of the reverſion of all their farm in Bri 

| ley, and of another tenement, with all the lands, leaſows, 

paſtures, and meadows to the ſame belonging, and with al 

and ſingular their appurtenances then in the tenure and o- 

cupation of the ſaid Roger Wilcox at the time of the ſecond 

leale, tor if it was not, then (it was ſaid) the ſame ſhall na 

paſs, tor. the whole ſentence is protracted. until that pan 

comes, and reſts upon it, ſo that nothing is demiſed but 

what was in the tenure and occupation of Roger Wilax. 

As if a man leaſes all his lands lying in ſuch a pariſh, « 

which deicended to him on the part of the mother, he tha 

claims the leaſe ought to aver that the thing claimed lies in 

ſuch a pariſh, or deſcended on the part of the mother, fot 


m 
the end of the ſentence reſts in that. And ſo is it in the ſu 
principal caſe. Lo which it was anſwered, and argued dy © 

| Heath's Max, the court, | that the averment is not here neceſſary. to be 2 


161, made, for the leaſe is of all their farm in Broſley, which 
| word (farm) is a capital meſſuage and all the lands lyiog 
+ Cat ww 


I 


not ſhew ; and the plaint was there held good, without 


cauſe the grant of H. tenant of the foil was ſufficient for the 
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it, and ſignifies the chief houſe and the lands belonging to 
it, and not a common houſe, and ſo has a certainty in it- 
ſelf. And when it goes further and ſays, in the tenure and T's 
ccupation of Roger Wilcox, this is of no effect, m for if it - Oro. C. 473. 
was not in his tenure and occupation, yet it ſhould paſs, 10 Co, 113. . 
for there is 2 certainty in the thing demiſed, viz, the farm «, RoLR 377 
in Broſſey, and ſo another certainty put to a thing which 3 Co. 10. . ; 
was certain enough before is of no manner of effect. Vin. Abr. tit. 
2 And therefore there is a diverſity where a certainty is added e * 
to a thing that is incertain, and where to a thing certain. * A 

o For if I releaſe all my right -in all my lands in Dale which 4,0 7 bog Be 
| have by deſcent on the part of my father, and I have Late 11. Bo. 
lands in Dale by deſcent on the part of my mother, but no 47. Grauts 92. 
lands by deſcent on the part of my father, there the relea(c — 25 

is void ; for if the releaſee will aid himſelf by the releaſe, he 184 51 ** | 
ought to P aver that I had ſuch lands in Dale by deſeent 09.34. 8. Fro. S. 
the part of my father, to which, the releaſe extended, and $48. Heath's 
the ſame is iſſuable, and if he cannot ayer this, then the N nc 
releaſe is void. And ſo the words of the certainty, viz. leaſe Z. 3-pl-te 
which I have by deſcent on the part of my father, being Foft 395 ((). 
added to the general words which were incertain, are of eh | 
teQ. But if the releaſe had been in bite Acre in Dale, — — 
which I have by deſcent on the part of my father, and ] Palm. 94. Vin. 
had it not by deſcent on the part of my father, but other. Abe. tit Releaſe 
wiſe, yet the releaſe is good, and the releaſce ſhall not D 
compelled to take any averment, for the thing was certain- « Dy. 87. pl. 
ly expreſſed by the firſt words, in which caſe the addition of 101. Bridgm. 
another certainty is not neceſſary, but ſuperfluous, and 11, 102. Poſt 
therefore he ſhall not there take an averment upon a thing * (eh. 
which is of no effect, be the ſame true or falſe. 1 And up- "20 AM, pl. 8. 
on this Dyer chicf juſtice put the caſe in 20 Af. where in Fitz.Aſhze 217 
an aſſize of 20 cart-loads of wood the plaintiffs ſhewed forth Pro, Oran 69. 
2 deed, by which one H. tenant of the wood had granted 2 
out of it the 20, cart· loads of wood to one F. in fee, of which Heath's las. 
the aforeſaid 2 had 16 by the grant of Richard the father 161. 

of the atoreſaid H. for houſebote + and heybote, and alſo [+192] 
they ſhewed forth. another deed of grant made over to them 
the ſaid plaintiffs by the ſaid F., And the plaint was chal- 
lenged, becaule by the firſt decd it was ſuppoſed that the 
16 cart-loads commenced by another deed which they did 


ſhewing the deed of the firſt grant of the 16 cart-loads, be- 


20 cart-loads ; and although it was ſaid in the deed that the 
16 were by the grant of his father, this was not mauer of 
| ſubſtance, 
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ſubſtance, for there was ſubſtance and certainty enougt be. 

. 9H 6.12. fore. And hercapon he alſo put the caſe of Mary 
Bro. Annuity 3. Parker in 9 H. ö. where the queen had granted to her for 
| Grants 4 Dy. term of her life 20/. percipiendum b de quadam ſumma perunia 
— 35 * Are in e dot it ipſtut reginæ de magna ceſſuma 4. 
2 ondon, by the hands © of the collectors of the ſame cuſ. 
eben, 53; tom, and ſhe brought a writ of annuity for the 20% againſt 
ted by th the queen, and the writ was adjudged maintenable ; for it 
ing muſt be is there held, that if the queen had d not any ſum of the 
out of ſome cuſtom aſſigned to her, yet the grant was good, becauſe 
part of hinge there was ſufficient ſubſtance and certainty in the grant 
504, becauſe before the words percipiendum de gquadam ſumma, Cc. 80 
is perſoa.is that if the thing has ſubſtance and certainty enough, there 
en ng needs no other words of certainty ; and therefore the aver- 
ſubje& is, P:r ment that it was in the tenure and occupation of leon 
Barone Scacca. ſhall be to no purpoſe, ſeeing it is not material whether it 
80 it muſt be was ſo or not. And as to what was faid; that the demiſe 
erpreſſed in is alſo by the name of another tenement with all the lands, 
* e &c. which words (another tenement with, &c.) are not of 
oh — 4 themſelves ſo certain as the word (farm) ts, but are utterly 
F. N. B. 152. L incertain, and becauſe of that incertainty an averment 
4 8. P. in caſe. dught to be taken; Sir, as to this it is to be conſidered 
of a common Whether or no the words (another tenement with, Wc.) are 
P:rſonp F. N. B. material to make the leaſe good, and if they are not, then 
3 wen 2. an averment is not requiſite. And it was ſaid that they ate 
TA not of ſubſtance to make the leaſe good; and becauſe this is 
part of the principal matter, the validity of theſe words is 
diſcuſſed and cleared up in the argument of the principal 
matter afterwards, where it appears more at large. Wohere- 
fore (it was ſaid) it is not neceſſary, for the declaration is in 
this, manner, viz. '*© And the ſaid Roger being poſſeſſed of 
*« the ſaid tenements, the reverſion thereof belonging 't0 
e the ſaid John prior and his ſucceſſors, the ſame Fobn 
„ prior and the convent afterwards, viz. the qth day of 
& September, Wc. leaſed to the plaintiff, Ge.“ Which 
words contain that 'Wilex was poſſeſſed at the time of the 
new leaſe made, for the words (the ſaid Roger being poſſeſſed) 
being ſpoken in the ablative caſe abſolute, are of the lame 
effect, by the converſion of the participle (being) into the 
veth ſum, as if it had been ſaid, (hen the aforeſaid Roger 
* was poſſeſſed the abbot and convent demiſed,“ &c. in 
which caſe it is affirmed that Wilcox was poſſeſſed when the 
abbot and convent demiſed. And the word (afterwards) in 
Latin (poſtea,) being in the ſentence, is referred to the time 
before ſpoken of, via. to the election and ſeizin of Fobn the 
| ; prior. 


of. 
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prior. And then the ſenſe is, viz. after that Fobn was elect- 
ed and made prior, and ſeized of the reverſion, and when 
Jfilctx was poſſeſſed, the prior and convent demiſed, &. 
And ſo the poſſeſſion of Wilcox at the time of the new leaſe 
deing affirmed and ſhewn by the plaintiff once, it is not 
necellary to be ſne wn and affirmed again; and therefore the 
exception was diſallowed by the rule of the court. 


Another exception taken was, that in the count it is Exception 6. 


ſhewn that the reverſion of the farm is demiſed before the 
babendum, and nothing is there expreſſed in the habendum, 
by which means it is referred by the law to the thing before- 
mentioned, 'viz. to the reverſion of the farm, and in the 
[caſe recited in the record de verbo in verbum it appears that 
the habendum is of all the farm, &c. and is not of the rever- 
ſon of the farm, as it ſhould be taken hy the count, ſo that 
there is a variance between the thing in the babendum in- 
tended by the count, and the thing in the habendum expreſ- 
ſed in the leaſe. To which it was anſwered, that if there 
be any diverſity in law between the Habendum the farm from 
the end of the firſt ſeaſe, and the Habendum the reverſion of 
the farm from the end of the firſt leaſe, then is there a va- 
rance in fact, for which the connt thall abate ; but if it is 
all one in effect in judgment in law, then there is no vari- 
ance at all. So that this reſts upon the judgment of the 
law, and is one of the points of the principal matter; and 
therefore it is referred to the argument of the principal mat- 
Another exception was taken to the count, becauſe the 
ſecond leaſe is made to commence after the end and expira- 
tion of the ſaid term of years demiſed to the aforeſaid Roger 
Wilcox, whereas in truth the firſt demiſe was made to Batley 
and his wife, and the term was conveyed to Wilcox by the 
marriage of the wife and her death, by the a& and opera- 
tion of law. © For if a woman poſſeſſed of a term for years 
takes huſband, and the wife dies, although during her life 
the term was not * deveſted out of her, yet by her death it 
is veſted in the huſband, and is given to him by the act of 
the law, quod curia conegſſit, becauſe it is a thing in poſſeſ- 
fion and not in action. Then it was ſaid, that foraſmuch 
as It is given to the huſband by the act of law, it cannot be 
ſaid that the ſaid term of years was demiſed to Wilcox. To 


which it was anſwered, that although the count is, aſter SceAnie 


the end and expiration of the ſaid term of years demiſed 10 
Wilcox, and the leaſe itſelf ſays, granted to the ſaid Wikox 
and although it is in fact conveyed or given to Hilcox by 
| | the 
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the act of the law, 8 yet the words are proper enough to 
limit the certain commencement. of the ſecond leaſe, for it 


is not to be taken by the words 1 A to Wilcox, that i 


muſt of neceſſity be intended that the firſt leaſe was made 


to Wilcox, for the words demiſed to. Wilcax may Properly 
it. enough he uſed when the term was firſt. made to another, 


and granted or aſſigned oyer. to Wilcox. | So that demiſe 


may well be taken for left to another, or granted over 1 


another, or demiſed over to another. * And therefore if ; 
leaſe for years is made to A. who grants over his term to B. 
and the leſſor brings an action of waſte againſt B. the form 
of the Regi/ter is, that B. did waſte. in land which he held 
by the demiſe of A. to whom the plaintiff demiſed...” S that 2 
grant over of a term may be called a demiſe. _ And Mhetber 
the grant over of a term be by a& in deed, or by ack in lay, 
it may properly enough be called a demiſe. Wherefore this 
exception was alſo diſallowed by the rule of the court. 
Another exception taken was, that in the count the plain- 
tiff has alledged that the prior and convent by deed enrolled 
granted the reverſion to king, &c. and has not alledged that 
the prior was then ſeized of the reverſion. And this he 
ought to do, inaſmuch as he removes the reverſion out of 
the prior to the king in order to convey it to Pinnock and his 


wife, and ſo on to the defendants, to drown. the firſt term, 


a M. 5. H. 7. 3. 
79. Dy. 86. p 
93. 2 Bulſt. 
204. Note that 


there cited. 


see Ante 84 
le) and the 
books there 


cited. 


Lut. 357,1 226. 


Poſt 431 (a). 


And that, which ſhall be deveſted at a certain time ought to 
he ſhewn to be at the ſame time in him cut of whom it ſhall 
be deveſted, and it ſhall not be intended to continue in him 
without being ſnewn. And therefore in 7 H. 3. in treſpaſs 
for cutting. and carrying away trees the defendant ſaid that 


rly 
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Gmple or:otherigettain eſtate. gonveyed to one ſhall be in- 
tended toe continue in the perſons in hom it is repoſed, 
always during the ſame eſiate, if it be not ſhewn bow it is Moor 19. 
otherwiſg deveſted, and eſpecially in men of religion, 8 72 
whoſe hands the lands whighcome..arcſajdtin, law to come Lut. 3571226, 
into martmain, {ncalled (ae. gſton juſties ſaid) by reſem- Poſt 431 (a). 
blance d. tada man iu. his laſt moments, Who holds whatever , „ 
he lakes in his · hand mort us mani, that is, ſo: faſt that he nen 
neyer quits: iti until he is dead. Sgthat an inbetitance is 
ſuppoſed to cant inue in men ofegeligion as long as the houſe 
itſelf continues. And the ſugceſſor without any ſeizin in - M. 2. R. 3. 2. 
him ſhall hay an aſſize af noydl;difſeizinfar-rent upon the pl. 6. in fine. 
(:izin aß his precle ecſſona t lein once had, continues in B. 179. c. 
the houſe; - Abd ſo continuanes of. the reverſion is ſuppoſed 
in the prior. And although by the-rule of Jaw-t. declarations cg. Ante g 
all not be taken by intsndment, but ought, to have cer- (e] and the 
tainty, yet this rule Admitg-of an expoſition, andi is to be books there 
thus e Nea 151 great that it cited. 
ſtands indiffe which; way ät be taken. s But where 
one way 7a In eng ant de intendment that way ex- e e 
ceeds muchethe intendment he ther way, ſuch intendment ſometimes be 
Mall be allowed, and declarat ions ſhall, be adjudged good held good bx 
according to ſuch-intendpdent;; As- in debt againſt the S 6 
heir the count ſhall be goody, notw ithſtanding thie plaintiff 35. 8 . 6. 
does not ewe that the executots have engt aſſets, becaule 23. pl. 1. M. 
that ſnall be intended, for it ſhall be preſumed that the 0 - — 
plaintiff would not elſe have brought his aQion. And Max. 3. 4. good 
many other caſes were put hereupon, ; forwhichreaſon the mater hereup- 
exception was not good, gecoding to their piniens. rat 

Another exception taken to the count, was, in that. the * Poſt 439. 
plaintiff has ſaid therein ihiat by nforce of the grant by deed Excef tion 9. 
enrolled, and by force of the gſtatute, king Henry 8. was | 
ſeized of the reverſion of-/therſaid-tenements, &c. So that 
he has ſhewn that he was, ſeized! by two means, whereas he 
might have omitted the ſtatute, and in ſhewing theſe two 
ways of ſeizin he has made his count double. Lo which 
the court ſaid, that of nebeſſity he ought to ſhe the grant 
by deed enrolled, i for the ſtatuie of 31 H. 8. does not give 
any monaſteries, not any lands or tenements of monaſleries "Dp; ons 
to the king. Hut the ſtat ute hast wo branches in it, the firſt — 
of which enacts that the ſaid king, ſball haue and hold to him 
bis beirs und ſacceſſots all lands and tenements of monaſteries 
which had came te his hands after the 4th day ef February:in 
the 27th year of bis reign ;; the other branch enaQts, that not 
only the ſuid lands and renements come to his hands jince the ſaid © 
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Ath day ef February, but alſo all other monaſteries which 

er a after the firſt 2 the ſaid parliament 8 
iſolved, ſurrendered, or by any meant come to the ſaid tin, 
and all lands and tenements appertaining to the ſame, whenſoever 
they ſhall be di ſſolvad, ſurrendered, or by any 6ther meant om Wl; 
| to the king's hands, fhall be vefled, deemed,” and adjudged 'b Wiki 
authority of 'this parliament in the aftual and real feizin' and Wk coghi 
poſſeſſion of the ſaid ting his hrirs and ſucceſſors for ever, in ib: be re 
Hate and condition they now be, &c. So that the ſtatute does 
not give any lands or tenements of monaſteries to the king, 
but the firſt branch ſhews how the king ſhall hold them that 
were then come to his hands, and the other ſhews how thoſe 
and the others which ſhould afterwards come to him ſhall be 
adjudged in bim. Wherefore the ſtatute does not give i, ki 
nous any lands to the king, but expreſſes the manner of hold- 
ing them which were already come, and which were to 
come to his hands. For which reaſon the firſt: coming of 10 
lands to the king's hands ought to be expreſſed, and there- 
fore the court held that of neceſſity the grant by deed en- 
rolled ought to be ſhewn. © And alſo they held that the plain- . 
tiff ought of neeeſſity to make mention of the ſtatute alſo, 
for the ſaid ſecond branch of the ſtatute ordains that theſe 
monaſteries and their lands which are come, or Hull come to the Me: 

| hands of the king, hall be vefled and adjudged by authori of f 
this parliament in the actual and real ſeizin and poſſeſſion 1 eſo 
king, ct. And if the ſtatute has made them to be veſted 
in the king, and to be adjddged in him by force of the ſta -o: 
tute, then of neceſſity the plaintiff ought toſhew'that which Wiſin, 
makes the land to be adjudged in the king, viz. the ſtatute. be 
So that the grant by deed enrolled and the ſtatute alſo ought 
to be ſhewn, for the ſtatute does not enure without the 
[ t 194] grant, and the grant without the ſtature cannot be ſhewn, 
For when the ſtatute ſays that the land ſhall be adjudged in 
the king by force of the ſtatute, it reſtrains all men from Wk «; 
ſaying that they ſhall be in him otherwiſe; and therefore 
although they come to the hands of the king by the grant, 
yet after they are come they ſhall be adjudged in him by the 
ſtatute, andall are reſtrained from ſaying, the contrary. As 
if a ſtatute was made that all lands which the duke of 
Somerſet ſhould purchaſe ſhould be adjudged by the ſtatuie 
to him and to his heirs of the body of his ſecond wife begot- 
ten, this act reſtrains all men from ſaying that they ſhould 
be in him otherwiſe, So that the grant to the king was not 
the only cauſe of the ſeizin of the king, but the grant and 
the ſtature together, and therefore both of ——_ to be 
| ewn z 
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1; « and that which a man is forced to ſhew cannot be 
| to be double, nor ſhall it ever make the plea double. 
many caſes were put hereupon, and ſo they held that 
dewing of the grant and the act did not make the plea 
de. But Dyer chief juſtice ſaid, that although the 
"tif ought to ſhew both, yet he thought that the plain- 
to conclude virtute cujus flatuti the king was ſeized 
the reverſion &c. omitting the grant, for the grant by 
4 cnrolled does not make the ſeizin, but the ftatute, as 


ing, dad; and there is a transformation of the ſeizin, by 
that WT yords of the act, from the force of the grant to the 
hoſe of the act, and then he ought to ſhew the and 
Il be iQ, and ſay, * by force of which act of parliament he 
no ſeized &c.”” So that the concluſion of the ſeizin is not 


xd. For if the grant by deed enrolled had been before 
a, as here it is in time after the ad, though in its 
ration it precedes the act, then he ought to have ſaid, 
by force of which grant the king was ſeized of the rever- 
fon, &c. until the day of the ad, at which day the king 
n ſeized of the reverſion, &c. by force of the act,“ fo 
when the force of the act takes place he ought to re- 
only upon the act. So in the principal caſe forafmuch 
the act took effect at the ſame inftant that the grant took 
a, he ought to have relied upon the act only; and 
efore it ſeemed to him that the concluſion might have 
better than it was. But for another reaſon he was of 
non that the plaintiff had not well concluded upon the 
in, viz. becauſe he has not ſhewn that the prior . 
the king as well the monaſtery as the reverſion, For the 
| tatute does not extend to any lands or tenements of an 
naſtery, but to lands or tenements of monaſteries dif. 
ed, ſuppreſſed, ' renounced, relinquiſhed, forfeited or 
ndered, for the words of the ſaid ſecond branch are, 
I nt only the ſaid — and other the premiſſes imme- 
th and preſently, but alſo ail ther monaſteries, abbies, pris- 
Sc. which ſbail happen hereafter to be diſſolved, ſuppreſſ- 
\ renounced, relinquiſhed, forfeited, ſurrendered, or by any 
fr means come to the king, and all the fates, circuits, pre- 
ar, lands, tenements, Ec. appertaining to the ſame, as ſoon 
% ſhall be diffolved, ſuppreſſed, &c- ſbail be vefted, detm- 
and adjudged by authority of this parliament in the very 
ual and real ſeizin an poſſeſſion of the king, Ce. And here 
: words | (appertaimimg to them) ought to be referred to 
diſſolved, ſuppreſſed, ſurrendered, &t. And ſo the 
miff ought to have ſhewn that as well the priory as the 
. reverſion 


Doe. Pla. 36. 


Ante 140 (e). 


Anno 1 Elizabeth, in C. B. 


reverſion of the farm came to the hands of the king, for 


it does not appear when the monaſtery was Yiſſolved ; ther 
in the count it is, late prior of the monaſtery; Ec. diſeh Ta 
which implies that it was diſſolved at the time of the ple in th. 


ing, but the time when it was firſt difſplved is incenain 
us. Wherefore foraſmuch as the plaititiff has not ſhe 
that the monaſtery. was diffolved in the time of king H 
8. or come to his hands, but bas only fliewn the reverſ 
granted to him, he has not well concluded that by for 
the grant and of the act the king was ſeized, but he oy 
to have ſaid that by force of the act he Was ſeized, omit 
the grant, and he ought not to have relied upon both. 
Fiception 12. Another exception the ſord Dyer took to the count, 
for that it is alledged therein that the woman one of the 
fendants took to huſband Adam the other defendant, wh 
by Adams and his wife were: poſſeſſed of the ſaid teneme 
and they being ſo poſſeſſed, the ſaid Pinnoct and his 
demiſed the tenements/tq/:them for their ſtwes. Ard 
they could not do, for, during the time that” Adams and 
wife were poſſeſſed by forer of the firſt leaſe, the ſect 
es. P. Ante 105 leaſe could not take effect; for they could not have d | 
(a). fer Brem the leaſes at the ſame time. Wherefore it is repugnant 
5 ſay that the ſecond leaſ was made tot Hemi when they n 
poſſeſſed of the firſt leqſe. But the plaintiff ought to h 
alſedged a ſurenderopteviouſly of the firſt leaſe, ot 
Pinnoct and his wife with the aſſent of Auamt and his 
<P. 40. Fd g. enteted upon the land and made them a new leaſe, © 
23. SOAR ſo ait accordingly done in the caſe of: 'Chumberlain 
Aiſa. pl. 6 bis wite in 40 Ed. 3. in aſſze of a houſe brought by 
. Sut render agaiuſt the prioreſs of Clertentuel, here they made 1! 
9. Bro. 38. title in this manner, viz, they ſhewitflat the firſt huſt 
of the vife was tenam for lite of ther leaſe of the prior 
and afterwards the prioreſs/entered/ into the houſe by the 
ſent of: the firſt huſband, and delivered ſeizin again to 
and to bis wife (one of the plaintiffs) for term of their! 
lives, which entry with the aſſent of the huſband vas 
render, and this title, was good, for here it was ſhewn i 
the firſt leaſe was detetmined by the ſaid ſurtender bei 
the ſecond leaſe was made. But here the plaintiff has 
jedged that Adams. and his wife being pofſeſſed, Pin 
and his wife made the ſecond leaſe to them, which co 
not be, / for there is a priority of time in this. caſe, that is 
ſay, the end of the firſt leaſe is prior in time to the co 
mencement of the ſecond leaſe, and conſequently the co 
mencement of the ſecond leaſe is after the end of 27 


Wroteſley ver ſus Adami, in C. B. 


4 therefore although the end of the firſt leaſe and the 
"mencement ofthe ſecond leaſe ate made at one time, | 

in that time there is a priority, viz. firſt the end of the [f 195 
r leaſe, and afterwards the commencement of the new 

+ And becauſe the plaintiff has mot divided the time, : 
ew n firſt the end of the former leaſe, and afterwards - 
commencement of the ſecond leaſe, the count is not 

d, according to his apprehenſion, and yet, he ſaid, it 


he off : doubtful point, and fit to be conſidered. But none 

omin tic other juſtices ſpoke to it; for he, arguing laſt, moved 

th, exception, and none of them elſe took notice of it. 

unt, A; to the matter in law, it was divided into three points: The aręt vc 


{, what was the thing demiſed to the plaintiff; ſecondly, upon tha 5. 
what degree the thing demiſed was demiſed, viz. in re- en lad. 
won or in poſſeſſion; thirdly, when the thing demiſed ; point 


his i commence. And as to the firſt point (it was ſaid) it 
\nd- ers by the count and alſo by the deed of demiſe, that 
and e d:mile is of the reverſion of all their farm in Braſſey, 
ſeoi N alſo of another tenement, with all the lands, leaſows, 


Mures, and meadows to the ſame helonging, &c. - W here- 

re it is to be conſidered. what is a farm, and how much it 

mains. And by Anthony Brown juſtice and Dyer chief 

ice, a ® farm is a collective word conſiſting of divers « gee Lamb. 
ings collected together, whereof one is a meſſuage, and E pokit. V. 
e others are the lands, meadows, paſtures, woods, com- ty N 
uns, and others things lying or appertaining thereto. tit. Parals j 
nd the meſſuage is not a common meſſuage, nor are the pl. 3. in n 
nds of the quality of other lands commonly lying to other Sin. 
neſſuages in the ſame town, but it is a capital meſſuage in 

town, and the lands lying to it are great demeins, and 

ore extenſive in quantity than the demeſns which lie to 

ther meſſuages. And yet all this does not make it to be 

ed a farm, if it has not another thing alſo; and that is, 

that it has been let or demiſed to another for life, for years, Moor 176. 
at will, for if it has been always reſerved in the hands of 

the inheritor thereof; it has not the name of a farm. S0 

that a farm contains divers things, as hath been ſaid, as a 

range does; and it is a capital meſſuage and a great de · . 8. Co 1 
mein which have been let and demiſed, and fo is it com- „ . 
monly taken in every place. For which reaſon the law alſo 

Is it is ſo, for the law is the cuſtom in relation to letters, 

counts, pleas, and judgments, and the common law is no- 

ding but common uſe. And ſuch is the definition of a 

arm as to the leſſor and the leſſece. But a farm is oſten- 

mes uſed in other ſenſes, for as to the leſſee only he may 

| be 


4 Stat. Marl- 
bridge cap. 23. 


and ſays the tenements which they have to farm, and ty 


e 8. P. cited 
& Leon. 43. 


NT dring rent, and deviſed by his teſtament to another all } 


5 Wills 64. 

Via. Abr. tit. 
De viſe Z. a. p 
3. J. b. pl. 2. 


reaſon of the ſufficient certainty in the word (farm), fot 


Anno 1 Elizabeth, in C. B. 


be faid to be a farmer of whatever thing he has in |. 
and that which he holds may, as to him, be called bi fn 
4 And ſo the ſtatute of Marlbridge uſes the word, yh 
lays, Alfo farmers during the time of their farms fal 
make waſt, 2 nor exile of houſes, woods, or men, 1. 
any thing belonging to the tenements that they have t farn; 
that it calls him a farmer of houſes, woods, and vila 


the time of their farms, which is as much as to ſay dur 
their leaſe. And there farmers are intended generalj 
leſſees, Alſo form has another ſenſe, viz. it is called i ¶ ¶ bet 
reſerved; and that is a common ſenſe of the word. | 

the ſenſe of farm in our caſe is that which is firſt mea i Ant 
And that ſenſe of the word has been lately taken in 
court in Bridge's caſe, © where a man made a leaſe of 20 
pital meſſuage and of the great demeſns lying thereto, re 


farm in fuch a place, and it was here debated whether t 
deviſee ſhould have the rent only, or the reverſion and! 
rent, and the opinion of this whole court was, that the 
viſee ſhould have the reverſion and the rent. alſo, fort 
word (farm } was taken in ſuch ſenſe as it is firſt defi 
above: Wherefore when he deviſed the farm, this is full 
cient to make the reverſion thereof paſs, and when then 
verſion. paſſes, the rent ſhall paſs as incident to it, and | 
ſhall have the whole. For which reaſon in our princ 
caſe farm being taken as before has certainty enough in i 
ſelf, and contains a thing certain. And then the word 
the leaſe, viz. with all the lands, leaſews, paſtures, and 
dows to the ſame belonging, are of no effect as to the fam 
for the word ¶ farm) contains all this in itſelf. And allot 
averment that the ſaid land, meadow, and paſture fi 
time immemorial have always been demiſable and demile 
with the farm, &c. is unneceſſary to be taken, becauſe! 
word ¶ farm) comprehends this, as it has been ſaid. Soth 
it contains certainty enough to all intents. . And thereior 
if it was not in the tenure of Wilcox, it is not material, | 


which reaſon the count is good without any averment tha 
the thing demiſed was in the tenure of Wilcox, as it is de 
clared before in the exception taken to it;; and ſo the thing 
leaſcd is ſufficiently ſhewn before. And as to the othe! 
words in the demiſe before the habendum, viz. by the name 
another tenement, with all the lands, &c. to the ſame Der- 
it was fajd by Anthony Brown that theſe would not a | — 

eſſee 


Wrotefley verſur Adams; in C. B. 


leſſee, nor make the leaſe good the ſooner, becauſe when it 
is ſaid (by the name of another temmont) which is in latin wniu 
ohus tenementi, this word (alius) implies that it is another 
han the farm, and it is an exception from the farm. As if 
give to one all my lands in Ee other than in Dale, there 
his is in ſenſe an exception of all my lands in Dale. f And, p. @... 
+ in acts of parliament touching the forfeiture of the lands pi, 4rcber 1. 
o perſons attainted of treaſon, it is commonly uſed to put Ourſon 337. 
in, ſaving the right of all men other than he that is attainted, 
his heirs, there (other than) is an exception of the per- 
ſon attainted and his heirs. So (other tenement) here cannot 
be the farm of Brofley. Wherefore the thing demiſed is 
only the farm, or only the tenement and the lands thereof. 
And that it is the farm which is intended to be demiſed here, 
and which is alſo ſhewn to be demifed here, appears in that | 
the plaintiff has brought his ejefione Sirme in Aga where- Cf 1961 
by it muſt of neceſſity be for a thing in Braſley, and it is not | 
expreſſed where the other tenement lies. And alſo by the 
uantity of the land, meadow, and paſture it ſeems to be a 
arm, and by the certainty of the demiſe to Bailey and his 
wife, and the conveyance of the whole to Wilcox it is ap- 
parent that the plaintiff brought the ſuit for the farm, and 
that the thing demiſed to Bailey and his wife was a farm. 
So that it appears that the ſuit here is brought for that which 
might paſs by the name of a farm, and that the ſaid other 
tenement is different from it. Wherefore the thing demiſed 
to the plaintiff is ſhewn and expreſſed to us to be demiſed 
2 by the name of the farm of Breſſay, and the thing de- 
miſed is certain enough, and paſſes by the name of the farm 
only. And ſo it appears what was the thing demiſed. 

As to the ſecond point, viz. in what degree it is demiſed, 2 Point. 
whether in reverſion or in poſſeſſion; for the underſtanding 
hereof, the court ſaid, it is neceſſary to conſider the pre- 
miſſes of the deed, the habendum, and the limitation of the 
commencement of the leaſe made to the plaintiff, and in 
the diſcuſſion thereof it is the office of the court to make all 
the parts. ſtand together, if they may by law, for it is im- 
poſſible to form a judgment upon one part only without tak - 
ing all the parts into conſideration ;; ſo that one part ſhall 
anſwer to another, one ſhall miniſter to another, and the 
one ſhall not confound the other, for every expoſitor oughi = 17412 7/ expo- 
| to preſerve the text, and make ſomething of it, and not de- ie gue corrumy 
| ſtroy it, And here the premiſſes of the deed is a grant and fdr. 149. 

demiſe of the reverſion. of the farm, and the reverſion of Wing. Max. 
the farm (if one ſhould adjudge upon this only * — reg. 17, 
| | pe 


: 9 „ * 
e 22 3 
5 
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ſpe& to any thing elſe) is] accofding to tomntndivitctptaion,! I. . 
a parcel of the eſtate in the farm; that ich hr" W 5 xerton 


left in the lefſoF or donor; where) he has gen dr parted entre 


jane are 
wen to n 
have ſt, 
vere Are | 
ut A TE" 
ptatior 
om it, 


.4 Sce Aute 457 


e ih the poſeion 19 another, And the (ro yo: 


books there ſeſſion cannot ſtand together at one ſame inſtant, for it ig a 
cited. Curſen reverſion in reſpect of the poſſeſſion ſeparated from it, b and 
ra 3 the unity of the poſſeſſion to the" reverſion makes 
v Ante 11 le) the. revefſion no ſongerf a reverſion; ſo that the 

163 (a). reverſion of the farm is a certain eſtate in the farm in 
Curſon 80. certain degree, that is to ſay, it is that eſtate in the farm 
which the leſſor hath after the diviſion of it, vi. after the 


f | ding 
poſſeſſion is conveyed to and veſted in another during a par- ng 
ticular" eftate';' And to this-teverſion fealty is incident, and micol. 

© This ceremo· if it is granted c attornment ought to be made, and the re- Mt ha 
ny is now ta- verſion of a thing comprehends in law the thing ieſelf. For de lane 
3 pI Fa if a man grantgto another in fee the reverſion” of the land ke gra 
Ann. cap. 16. which ſueh a one holds for life, and the tenant attorns, and or the 
afterwards he dies, the grantee” may enter and have the fore | 
land by force of the grant ; ergo the reverſion of land con- 10 ſet 
taint the land itſelf, for elſe he eould not have the land af- ed, 7 
ter wards by force of the grant of the reverſion. But it con- ot in 
tains the land in a degree which is diſtinct from the poſſeſſi- ke lin 
on, and it bears and carries in itſelf an expectancy of the hint 


poſſeſſion, and it is certain to have the poſſeſſion if it con- ined 

tinues longer than the eſtate in poſſeſſion. So that it com- 1 vi 

ptehends in itſelf a converfion which is to happen hereafter, | 

viz. from its on degree into another 7 Yb and from an 

eſtate in reverſion into an eſtate in poſſeſſion. And ſuch is 

a reverſion aceording to the common and moſt uſual accep- | 

tation of the word. But there is another ſenſe of it accord- 

ing to its proper definition, wherein it is ſometimes uſed, 

which is meerly*contrary to the degree wherein it is moſt” 

4551780 per coma only taken, and that is, tit is taken for the land it-- 
Dyer, argvende. ſelf diſcharged of the particular eſtate? 'For®reverfion is 2 
150 per Siawn- noun ſubſtantive. derived from the verb rever tor, & 80 that 
. reverſio terræ is in Engliſh the returning of th: land, which 
bid. (as the lord Dyer defined it) is the ſame in the ſenſe with the 
| land returning.” Wherefore (as it ſeemed to him) ren 
terre eft terra revertens, u hieh is the land in a certain de- 
gree, viz. when it is diſcharged of the particular eſtate, and 
when the poſſeſſion thereof is coming where the reverſion. 
was. So that a reverſion cannot be uſed in this ſenſe when 
the particular eſtate and poſſeſſion continue in another, but 
only where the particular eſtate is ended, and the poſſeſſion 
is not in any other, but is coming to him who had the re- 
1237 e $7 e verſion. 


| Wrotefley wrſus Adams; in C. B. 


on, As if T would"fay that whereas A. hath an eſtafe 

and poſſeſſion for two years in an acre, after which two 
[ears the ſaid acre is to return to me, T demiſe to you the 
ame acre when it is rgturning to mit, or when it ſhall re- 

unn to me, or if I ſay, When it is returning to me you ſhall” 

ave it, theſe words and the demiſe of the reverſion of the 

[re are all one, and of the ſame ſenſe and ſubſtance. * So” 
ut a reverſion of land, according to the moſt common ac-- 
Nations, is taken and uſed when the poſſeſſion is removed 
om it, and when the particular eſtate endures ; but ac- 
ding to the proper definition of it, aud according to the | 
enſe leaſt uſed, it is taken for the laud diſcharged of the 7 
micular eſtate, and when the poſſeſſion is coming to him 

hat had the reverſion, and in both thefe caſes it contains 

e land, but in ſeveral" degrees. Then here foraſmuch as 

ke grant and demiſe is only of the reverfion of the farm, 

or the other tenement does not ſerve here for the cauſe 

fore ſhewn) and this word (reverſion) may be taken in 

ro ſenſes, it is farther to be Teen in which ſenſe it ſhall be 

kd, and whether it may ſerve in both ſenſes, or perhaps 

win one ſenſe only. And as to this the habendum und 

e limitation of the commencement of the leaſe made to thie 

aintiff are to be conſidered. And the habendum here con- 

iincd in the count is referred to the thing before mention- 

„ viz. to the reverſion of the farm. For when a man fi- e Lt. 6 

nis a thing before the habendum, and afterwards ſays, ha-\, 2 78.8. Eh 

dum for years, or for life, or in fee, and does not name 9 Co. 47. b. 

ie thing in the babendum, it ſhall be referred to the thing Pollexf. 150. 

entioned before the habendum, and it is not neceſſary to * See Ante 153 

peat the thing again in the habendum. f For the office of 8 

he premiſſes of a deed'is to expreſs the certainty of the thing e. 

ven, 8andof the habendumto expreſs the quantity of the eſtate Pollexf. 1 
And the habendum is good enough without repeating the [+ 197.]- | 

ing, and ſhall be referred to the thing beforementioned. FO 
1d here it is not well to read habendum in the count, but 19 Co. 47. b. 

ought to be habenda, for it is not put there gerundive, bur 

Are, as the lord Dyer ſaid. So that all that which is 

closed by fhe pleading and by the per nomen being put 

ether is, that he dtmiſed the reverſion of the farm, and 

be other tenement with all the lands, Cc. habenda eidem 1 

kichargo, Cc. but in the deed it is habendum. Wherefore 'Y 

i thing which is in the premiſſes of the grant appearing | 

the count is the reverſion of the farm, and the thing con- 

ned in the habendum, as the plaintiff has counted} is the 

rerfion alſo, but by the deed recited the babendum is of 


the 


+ Ante 147. 


„Ante 158 (0). 
160 (m). 166 


* See Ante 155 


» See Ante 355 verſion of his own creation than he had before. For if 
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S | 
the farm, and not of the reverſion of the farm, and ths 
plaintiff has not demeaned himſelf in his count according u 
the deed. And (it was ſaid) the caſe as to this point iz the 
ſame effect with the caſe of + Throckmerton v. 220 adjude, 
ed in this court in the time of queen Mary. But now it, 
aſmuch as by the count the grant is of the reverſion, hue. 
dum the reverſion from the end and expiration of the fil 
term, c. wherein there is ſome variance from the 
it is to be ſeen whether the thing contained in the ha 
viz. the reverſion, is of the ſame effect and ſubſtance 1 
law as if he had ſaid, habendum the farm itſelf from the en 
and expiration of the firſt term, &c. And as to this, fq. 
aſmuch as the word (reverſion) has two ſenſes, as it 
ſhewn before, and in each ſenſe it comprehends the land 
but in ſeveral degrees, it is to be conſidered if the word cu 
ſerve here in the moſt uſual ſenſe and degree, as it is ſhem 
before. And as to this, it was taken that it could not, it 
be all con ſidered together; but that in the premiſſes of th 
grant or demiſe it might well enough ſerve in ſuch ſenſe a 
degree, or in the other ſenſe, as it might in the haben 
alſo if it had not been limited at a day to come, but pr: 
ſently, for if the grant had been of the reverſion, habendn 
the reverſion for years, for life, or in fee, this had bet 
purſuant enough to the premiſſes; and there he ought u 
have attornment, and by reaſon of the reverſion he ſhot 
have the fealty and rent, it any was incident to it. B. 
when he goes further and ſays, “ habendum the reverio 
1% from the end and expization of the firſt term for 63 yea 
&© thence next enſuing,” this cannot ſtand with the fir 
part, for the nature of the reverſion here is taken in tl 
moſt uſual ſenſe, viz, to paſs preſently. * And it is ch 
trary to the law to veſt in its proper degree at a day 
come, for if it ſhould veſt at a day to come, then the gra 
tor would in the mean time have ab leſſer eſtate in ther 


make a leaſe for life to a man, and afterwards I grant tit 
reverſion to another, habendum to him and to his heirs frot 
the feaſt of St. Michael the archangel next con: ing, if tl 
grant ſhould be good to the leſſee, and the reverſion tail 
effect from the feaſt of St. Michael, I who had a fee in i 
reverſion before, after the grant ſhould have but a chat 
real, viz. an eſtate until the feaſt of St. Michael. So th 
my eſtate would be divided, and a ſmall part of it left! 


me, and I ſhould be tenant for years of the reverſion of u 
a f 
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reverſion, and to take effect at firſt in another degree which 
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own © leaſe or making, which is a thing the law will not *See Ante 133 
ſuffer, for in every leaſe there ought to be a diſtinct leſſor, (x). 
and a diſtinct leſſee. 4 For if I have a rent in fee, I cannot « ge Ante ad 
ant this to you from a day to come, as it is held in (b).rs5(m)x56 
H. J. for the reaſon above given, © But if I have land, „ and the 
. there 
I may grant a rent de novo out of it to commence at a day cited. 
to come, for there I ſhall not have any particular eſtate in, 
it in the mean time, for it was not in eſe before, but com- ( ant. 
menced de novo, and therefore I may appoint it to commence books there 
when I will. But in our caſe the reverſion of the farm is in cited. 
e, and he that has it cannot make his eſtate leſs in it 
without firſt deveſting the whole out of him, f And there-« Supra (a). 
fore a reverſion cannot paſs in the degree of a reverſion, * 
according to the common acceptation of it, at a day to 
come. Alſo here it cannot veſt as a reverſion in the plain- 
tiff after the end and expiration of the firſt leaſe for another 
reaſon, viz. becauſe then it is no reverſion. For then the 
farm is in poſſeſſion, and ſo in another degree than a rever- 
fron, according to the common acceptation of the word. 
Yet the nature of every reverſion is to come to the poſſeſſion 
of the thing aſter the particular eſtate ended, if it endures 
ſo long, but that is, when once it took effect as a reverſion, | 
and in the degree of a reverſion, according to the common 4 
acceptation of the word, but to grant it in the degree of a 1 


is contrary to the degree in which it was granted, is meerly 
repugnant in law. Wherefore if the reverſion here ſhould 
be taken in the moſt uſual ſenſe and degree, all the parts of 
the grant and demiſe could not ſtand together, but the laſt 
would deſtroy the firſt, And it is the office of judges (as 
Anthony Brawn ſaid) to expound things ut res magis valeat 
quam pereat, and to make all the parts of a deed and the in- 
tent of the parties alſo agree together, which cannot. be 
here if the grant and demiſe of the reverſion ſhould be 
taken according to its moſt uſual ſenſe and common accep- 
tation. And therefore it is the molt reaſonable way to re- 
ject ſuch ſenſe and degree of the word (reverſian), and to 
uſe it according to the other ſenſe and degree, if it may be 
uſed therein, and if it being ſo uſed will ſatisfy the intent 
of the parties, and agree with the law. And this (it was 
ſaid, it may well enough, for the reverſion of the farm, 
taken in the ſaid other ſenſe and degree, is the farm re- 
verting, or when it is reverting, and ſo it is the thing itſelf 
void and diſcharged of all leaſes and particular eſtates, and 
in ſuch degree it is properly demiſable. And the word 


(reverſion). 


t Vin. Abr. tit. 


Reverſion H, 
pl. 1. + 
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"(reverſon) taken in ſuch fignification ſtands well with the 
premiſſes of the demiſe b; eaded, and with the Habendum, 
th 


and with the limitation of the commencement of the leaſe; 
and ſo every part put together makes a good demiſe of the 
farm when it ſhall revert, and of the poſſeſfion when it 
ſhall accrue, and avoids all fort of repugnancy. s And 
therefore it is all one where the party demiſes the reverſion 
of the farm, habendum the farm from the time of the firſt 
leaſe ended and expired, and where he demiſes the rever- 
ſion of the farm, habendum the reverſion of the farm from 
the time of the firſt leaſe ended and expired, for in both 
caſes it is in ſenſe a demiſe + of the farm when it ſhall re- 
vert, and ſo is equivalent to the ſaid caſe of * Throckmerton 
v. Tracy, which cach of the judges alledged, and referred 
themſelves to the argument therein, and ſaid that the ſenſe 
of the reverſion there taken before the habendum ſerves here 
in the ſame ſenſe both before the habendum and after it, 
And they here put many caſes which were then put in the 
argument of the ſaid caſe of Throckmerton v. Tracy, which 
have here omitted, becauſe I have reported them at large 
in the ſaid caſe itſelf. Wherefore the court took the rever- 
ſion in the premiſſes and in the habendum to be in the ſaid 
ſecond degree, and fo to agree here well enough. 

Ihen as to the third point, viz. ſeeing that the leaſe 
made to the plaintiff is limited to commence after the end 
and expiration of the firſt term of years, which term of 
years is now determined by the leaſe made to the defendants 
by Pinnock and his wife, whether or no the demiſe made to 
the plaintiff ſhall take place preſently upon that determina- 
tion: And it was objected that it ſhould not, for although 
the firſt leaſe is determined, yet this determination came by 
the act of the defendants in taking a greater eſtate, which 
is only a determination in law, and not a determination in 
fact, which was intended by the limitation of- the com- 
mencement of the demiſe to the plaintiff, For the end of 
the term limited for the commencement of the ſaid demiſe 
to the plaintiff was ſuch an end as was commonly prefumed, 
that is, by effluxion of time, and not by act of the law, or 
abbreviation of the party. And though a man ſhould 
ſtretch the word (end) to every kind of end or determinati- 
on, Mo he cannot do fo with the other word, viz. expirati- 
on, for (it was ſaid) expiration 1s a particular word, peculi- 
arly approfriated to efluxion of time So that although it 
might be objeQed (as indeed it cannot) that end is a general 
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term not limited to any ſpecial meaning, yet it cannot be ſo 
objected as to expiration, which is a particular term that 
cannot. be drawn to any general ſenſe out of its particular 
ſignification. And therefore ſeeing the limitation of the 
commencement of the ſaid demiſe made to the plaintiff is 
appointed to be upon the end and expiration of the firſt term 
of years, the plaintiff ought to wait until both the words 
preceding the commencement of his term are accompliſhed, 
and the time of the commencement thereof is not yet come. 
And although it be admitted that the taking of the leaſe for 
life ſhall be an end and expiration of the firſt term of years 
as to the defendants themſelves, yet as to a ſtranger it is 
not ſo, b for if the defendants had granted a rent- charge to | 
a ſtranger out of the firſt term, there notwithſtanding -the , fn 5 5 
determination of the ſirſt leaſe by the taking of the leaſe for py. 3 5 
life, they ſhould have held the farm charged with the rent- Co. Litt. 185. a. 
charge as to the grantee, for he is a ſtranger, and as to him 33% b. 3 Co. 
the firſt leaſe has continuance. So the plaintiff here is a 103" -Hal. $e. 
ſtranger, and againſt him the firſt leaſe continues and (ſhall 2 Davis 4. 
continue until the years are elapſed by time, wherefore the 2 ; 
term ſhall not yet commence, and conſequently the plain- 3 Rel K 15 
tiff's ſuit is not maintenable. g | Litt. R. 5, 236. 
But the court argued to the contrary. For where the . Jones 62. 
commencement of the ſecond term is limited upon the end e —_ Ro 
and expiration of the firſt term of years, they ſaid it is pro- 1 Finch 19, 
per to be ſeen what it is that ſhall be determined, wiz. the 2 Finch 27. 80 
years or the eſtate in the farm. And they ſaid it is the in. * 
eſtate, © for the term contains all his intereſt in the land; 9 knowledges a 
for if I grant to one all my term in ſuch land, this is as ſtatute, and 
much as to ſay, all my eſtate for yrars which I have in the rae wage 
land, So that a ferm contains the intereſt for years which as to the pa, 1 
the party has in it. And here the emphaſis, (as the lord ſce the rent has 
Dyer expreſſed it) is not upon the word (yeurs) but upon 8 = 
the word (term); and in pronouncing the words ( from the Lilly ai | 
end and expiration of the ſaid term of years) the accent ought , Gon 
to be laid upon the word (term) as the moſt material; word, Co. SO 9 
and not upon the word (year). Andd'it is not well written Godb. 27. 
in the record 4 fine et expiratione' fredifti termini rannarum * Brownl. 159. 
x dimiſſorum, but it ought to be dimiſſi in the ſingular number, 3 Bac. Abr. 436. 1 
referring the word demiſed to the term, and not to the 1 Co. 154. a. 
years. So that the term, via the eſtate which he has in Dy. 178. pl. 37. 
the farm for years might be ended, and yet the years not I | 
ended: Wherefore (erm) here is an eſtate in years; or for 
years, but it is not years only without an eſlate ; and ſo if 
the eſtate is ended he term is ended. And this is the 
ſeuſe 


71 Finch 19. 
2 Finch 27. 
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ſenſe of the word (term) here, although it has many other 
meanings. And the word (expiration) is properly breathi 
up, or yielding up his breath (as the lord Dyer ſaid), and it 
is applied to man, or other things animate, and is uſed to 
expreſs the death of a man. For when he yields up his 
breath, then he dies, for without his breath he cannot live. 
And although it is properly uſed in relation to things ani- 
mate which breathe, yet by a ſimilitude it is referred to 
things inanimate. As in our law we uſe the word (reverter), 
which is properly applied to things animate which move of 
themſelves, but ſometimes we uſe it in our law in relation 
to things inanimate, as we ſay, when tenant in tail dies the 
land ſhall revert to the donor. And ſo expiration, which is 
here uſed by ſimilitude to things living, implies any end 
whatever. For as we fignify by expiration the death of a 
man, and his laſt end, whatever way it happens, ſo the 
word expiration, being applied to an eſtate for years, may 
aptly enough fignify the end of it, whatever way it be. 
that the expiration of an eſtate for years, and the end of an 
eſtate for years is all one; and it cannot be otherwiſe taken 
but that the intent of the leſſor and of the plaintiff was, 
that the plaintiff ſhould have the farm when the firſt leaſe 
was gone or determined, by whatever means the ſame hap- 
pened ; and to this purpoſe they uſed the word (expiration). 
And as to what was ſaid, viz- that although it be determin- 
ed as to the defendants themſelves, yet it ſhall continue as 
to the plaintiff being a ſtranger, fir, f a ſtranger for his ad- 
vantage ſhall ſay that the lcate continues, and for his advan- 
tage ſhall ſay that it is determined 3 8for if | Prnnock had 
granted a/rent-charge out of the reverſion, the grantee after 
the leaſe for life made to the defendants ſhould diſtrain for 
it, and if the defendants would ſay that their leaſe for years 
had continuance, and therefore he might nat diſtrain, the 
ſtranger ſhould ſay that it is determined. And ſo the plain+ 
tiff being a ſtranger ſhall for his advantage take benefit of 
the determination of the firſt eſtate, whether it be deter- 
mined by act of the law, or by act of the party, or by 
effluxion of time. And therefore the firſt eſtato tor years 
being abbreviated by the taking of the leaſe for life trenches 
to the advantage of the plaintiff, and makes his term to 
commence upon that determination. And ſo the opinion 
of all the juſtices upon the matter of law was with the plain- 
tiff, viz. that his leaſe was good, and that it ſhould com- 
mence : upon the determination of the firſt term of years 
Oh and ended by the taking of the new leaſe for 
ife. 


And 
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And note, Anthony Brown ſaid that the writ was not good 
© two cauſes. One was, for that the words of the writ 
vere that the prior and convent demiſed to the plaintiff, 
vhereas the convent are dead perſons in law, and cannot Þ * Dy. 40. pl. r. 
{miſe any thing, but it is the demiſe of the prior only. 97-Pl-45-3 Bac. 
The other was, for that the form of the writ in the regifler © 3 
rites. that the geodt and chattles of (the plaintiff) to the * Regin. 227. 
value, Sc. 8 in the ſame lands he took and carried away, = am 3 8 
which clauſe was here omitted, and ought to have been in- exception ta- 
ered in his opinion, although it were not true, becauſe Leu by the 
the form of the writ in the regifter is ſo and not otherwiſe. —— 1 b 
But the lord Dyer was againſt him in both theſe points. Brown tag 
For, as to the firſt, inaſmuch as it is apparent in law that the ver- ruled by 
convent could not make a demiſe, it is to be adjudged no- B, . e 
thing but ſurpluſage, d which ſhall not abate the writ. And Gl. — of 
he cited a precedent where ſuch a writ was good. As to the Ejeim. 6, 7. 
«her point, if it was not true that the defendant took the ©T.4.H. 7.15. 
goods, it would not be well done to charge him with it. 3. Fer Huey. | 
And although the regiſler has this clauſe, as it has been 
ſaid, yet it is to be intended by the regr/ter that the clauſe 
ought to be inſerted where the truth of the matter is fo, and 


not otherwiſe, _ | 
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A brief report of a caſe argued iti the Exchequer, 8 Faft 
term in the ſecond year of the reign of queen Elizabeth. 
the counſel for the parties, and by the Barons of the Exche 
quer upon a writ of debt brought there by Sir "Thom: 
Stradling knight plaintiff againſt Rowland Morgan 4 
fendant, and entered amongſt the common pleas there. An 
the record was as follows, viz. © | 


Glamorgan. ROLAND MORGAN of Mahen in the county o 
Declaration. Monmouth efquire was attached by writ of this exche 
Tome een quer to be here now on the octave of &. Martin in thi 
Raſt. Entr. N . ; . , 
dee term, to anſwer Thomas Stradling knight in a certain ple 
of debt, and now at the aforcſaid octave of Sr. Marti 
came here the aforeſaid Thomas Stradling knight by Naber 
Leverton his attorney, and the aforeſaid Rowland Morgan 
by Humphry Hatton his attorney likewiſe came here; where 
upon the aforeſaid Thomas Stradling complains againſt th 
atoreſaid Rowland. Morgan of this, that the aforeſaid Row 
land render to the aforelaid Thomas Stradling 1 71. bs. 84 
which he owes him, and unjuſtly detains; and for tha 
whereas by a certain act made at a parliament of lord 
Edward the fixth late king of England begun and holden at 
Weſtminſter the firſt day of March in the ſeventh year of his 
reign, by the ſaid lord the king, and the lords ſpiritual and 
temporal, and the commons in the ſame parliament aſſem- 
bicd, and alſo by authority of the ſame parliament amongſt 
other things it is enacted, that if any treaſurer, receiver, 
or miniſter accountant, or their deputy or deputies, do take 
or receive of any perſon or perſons, any ſum or ſums ct 
money, or other profit of and for the payment of any fees, 
annuities, penſions, duties, or warrants, more or othierwils 
than he or they may lawfully do by foreign laws and ſlatute, 
therein then provided, that then the ſaid treaſurer, receiver, 
and miniſter ſo offending ſhall forfeit and loſe for cvcry 
penny or pennyworth ſo to be taken or received 67. 8d. to 
the party grieved, to he recovered in any of tte kings 
courts of record by bill, plaint, or action of debt, in which 
ſuit no wager of law, eſſoign, or protection ſhall be allowed, 
as in the act aforeſaid amongſt other things is more fully 
contained. And whereas the aforeſaid Thomas Stradling 
now complains, that the laſt day of O#eber in the third and 
fourth years of the reign of the now king and queen Ph 
and Mary, and long before, by virtue of the letters-paten* 


of lord Henry the eighth late king of England under Bis prene 
— cal, 
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ſeal, bearing date at Mere the nineteenth daꝶ of September in 
the /eventeenth year of his reign, made to the ſan e Thomas 
he was and yet is bedel or collector of the rents, revenues, 


and profits iſſuing out of and io be received of and in the 


lordſhips or manors of Miſtin, ' Glinrathney, Sighemith-Ne- 
ther, and» Sighemith-Over in the 4 county of Glamorgan, 
and taking annually. for the — his aſſice -aforeſaid 
12/. 6s. 8d. as well by his own proper hands, as by the 
hands of the receiver-of the ſame lordſhipgatrmanors, for 
term of life of the ſaid Thaings, Nevertheleſs the. aforeſaid 
Rowland Morgan, the ſame laſt day of Q&aber being recciver 
of the lordſhips or manors aforeſaid, the ſtatute aforeſaid 
and the penalty therein contained not tegarding, the ſame 


uſt day of Ofober, at * Cardiff in the ſaid county of G 
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morgan, in the aboveſaid tbr and faurth years of the reign r 0 
of the ſaid lord the king and lady the queen now by the In the derlarat 
hands of John Fenkin of in the county of rgan tion where the 
aforeſaid yeoman then ſervant: and doputy. of the ſaid Rags torten was 


land, took and received of the aſoreſaid Thomas Siradling 


commi 
Leon. 906. 


itted. See 


knight, by the. hands of Dio Howell then ſervant of the ſame Vin. Abr. tie, 


Thomas, 
tothe ſame Thomas Stradling then due for one whole year 


the payment of 131. 6s. 8d. as his fre; aforeſaig Extertion C. 


ending at the feaſt of St. Michas the archangel then laſt 


paſt, by colour of the ſaid office of the aforeſaid Rowland, 
ettortioùſſy 46. 4d. according to the rate of 4d. for every 
twenty ſhillings, more and otherwiſe than he might law- 
fully take or receive by any foreign laws or ſtatutes in that 
behalf provided, contrary to the form of ihe ſtatute afore- 
faid ; whereby an action hath accrued to the aforcſaid The- 


nas Stradling to demand and have of the aforeſaid Rowland 


Morgan the aforeſaid 17“. 65. 8d. Aud although the afore- 
laid now plaintiff hath often. afterwards requeſted the afore- 
ſaid now defendant to pay him the aforeſaid 17/. d. ne- 
vert heleſs the ſaid Rowland Morgan now defendant the afore- 
laid 19. Gh. Gd. or any part thereof to the atoreſaid, Thomas 
Stradling has not yet paid, but the ſame to pay has refuſed, 
and yet does 2 wherefore the aforcſaid plaintiff ſays 


that he is damnified and has damage to the value of 005. 


and therefore he brings the ſuit, &c. | 
And the aforeſaid Rowland Morgan by his aforeſaid attor- 
ney preſent, &fc. defends the force and injury, damages, 


ys oyer of 


and whatever, &. and prays eyer of the writ aforeſaid, and Ink. 
it is read to him, c. Which being heard, he ſays that at 
preſent he is not adviſed to anſwer the aforeſaid Thomas 
Stradling touching the premiſſes 3 and prays day to imparl 

PART 1. K * thereon 


1 thereon until tha octave of dt. Hillary, within which, 
N ** — which ĩa / granted to him by the court, and — 
, given to the aforefaid P Stradiing,; here, e. At 
which day the parties aforeſaid came here by their attorvies 
aforeſaid, and the aforeſaid I hamas Stradiing prays that the 
aſfſoxroſaid Rowland Morgan may anſwer him; touching, the 
+ © ' - premiſſes.- And thereupon the ſame Neuland Morgan by 
proteſting ſays that the declaration aforeſaid and the matter 
therein contained is inſufficient-in law, to which he has no 
neceſſity, mor is by the law ofthe land bound to anfwer, 
nevertheleſs. for plea the ſame Rotuland ſa ya, that the afore- 
ſaid Thomas 'Stradling. his ation aforeſaid thereof againſt 
him ought not % have or maintain, becauſc he ſays that he 
3 8 did not take or receive the gforeſaid 45. 4d. centrary-to the 
| receipt ſorm of the ſtatute aforeſaid, in manner and form ad dhe 
a aforeſaid Thomas Stradling by his writ and declaration afore- 
e. fait above againſt him has ed, and of this he puts 
daimſelf upon the country ; and the aforeſaid Thomas  Strad- 
Uu likewiſe therefore a jury come thereon. And be- 
$2 A ee ar. town of Card is in the county of Gla- 
„ morganin Wales, where a ſheriff of this kingdom of Hag 
8 cannot intermeddle, therefore it is commanded to the ſhes 
gliſh county. riff of the country of Hereford that he make to cone bett 
from the day of Hafer in fiftzen days twelve c. of the 
neighbourhood of Leominſſer in the ſaid county of | Hereford, 
which is dhe viſne next adjoining to the ſaid. town of Gardifh, 
every of whom, c. by whom, Cc. and who neither, Qt. 
to recognize, S. And the fame day is given to the parties 
aforeſaid: here, . At which day the parties aforeſaid 


faid county of Hereford hath not returned here the -wit, 
Siet alias. (Se, Theretore it'is commanded' to the ſame ſhetiſf of the 

ſaid county. of Hereford,” as herctofore, that he make to 
come here on the morrow of the Holy Trinity twelve, &. 
of the neighbourhood of Leominfler aforeſaid, in form afore- 
ſaid. And the ſame day is given to the parties 


their attornies aforciaid, and the ſheriff of the county of 
ereford aforeſaid, viz. Richard: Monington eſquite, re- 
ttcuvrned here the writ of venire facias juratores together with 
\____ the panel of the names of the jurors annexed to the ſame 


Difringss jurs- Therefore it i commanded to the ſame ſheriff that he diſ- 
1985 train the aforeſaid; Ge. by their lands, He. ſo that, Ec. 


23 on 
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eame here by their attornies aforeſaid, and the theriff of the | 


here, &. At which day the parties aforeſaid came here 


writ. ' And the jurors being called did not come, Cc. 
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on the octave of St. Michael, or in the mean time before 
the juſtices of the ſaid lord the king and lady the queen aſ- | 
figned to take affizes in the ſaid oy 4s of Hereford, if they 
ſhall firſt come, at Hereford in the ſaid county of Hereford 
on Wedneſday the 27th 1 of Fuly next coming, ſo that the 
inquiſition thereof there diſtinctiy and plainly taken before 
the aforeſaid juſtices of the ſaid lord the king and lady the 
ucen for aſſizes may be had here at the aforciaid oQave of 
. Michael; and it is Taid to the e aforeſaid that they 
de ready there on the aforeſaid 2227 before the afore- 
ſaid juſtices of the ſaid lord the king and lady the queen for 
aſfizes ; and that they be here at the aforeſaid dave of St. 
Michael to hear their judgment upon the verdiQ of the in- 
2 aforeſaid, if, &c. At which day the parties afore- 
1 here by their attornies aforeſaid, and the 0 
jMices of the ſaid lord the king and lady the queen for 
ſizes delivered here the tenor of this plea, together with a 
certain writ of difiringas juratores, with the panel of the 
names of the jurors fixed to the ſame writ, and anncxed to 
the ſame tenor, which ſaid tenor is indorſed thus, After- | 
wards at the day and place within contained before Edward e. 
Saunders knight, and Richard Harper eſquire aſſociated for | 
this purpoſe to the ſame Edward and Jobn Whidden knight, oh 
juſtices. of the ſaid lord the king and lady the queen aſſigned 
to take aſſizes in the county of Hereford, the preſence. of 
the aforeſaid Fohn not being expected, by virtue of the writ 
of the ſaid lord the king and lady the queen of {i non omnes, 
by the form of, the ſtatute, dc, came as well the within 
named "Thomas Strad/ing knight, as the within ſpecified 
Rowland Morgan eſquire, in their proper perſons. Like - 
viſe the jurors within ſpecified being called ſome 
them came, and ſome of them did not come, as appears 
in the panel, therefore, Ic. wherefore it is commanded to © Jura 
the ſame ſheriff of the ſaid county of Hereford, as heretaſore, en «ar. 
+ that he diſtrain the jurors aforcſaid hy their lands, &c- [+201] 
ſo that, -&c. on the octave of St. Hillary. The ſame day 
is given to the parties aforeſaid here, Le. At which da 
the parties aforeſaid came here, viz. the ſaid Thomas Strad- 
ling by his attorney aforcſaid, and the aforeſaid Rowland 
Morgan by Cuthbert Leverton his attorney. And the ſheriff 
7 5 ſaid county of Hereford hath not r here the | 
atoreſaid writ of diflringas juratores ſicut alias, Tc, here - Sicut pluries 
fore it is my SEE 5 * ſame ao as e that ; 
be diſtrain the jurors aforeſaid by their lands, &c. _ So, &c. 
K k.2 from 


before the juſtices of the lady Elizabeth the queen now al. 
ſigned to take aſſizes in the faid county of Hereford, if they 
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The Pleadings: Stradling verſus Morgan, 
from the day of Eaſter in f/teen days, or in, the mean time 


ſhall firſt come, at Hereford in the faid county of Hereford 
on Monday the ſixth day of March next coming; ſo that 
the inquiſition thereon there diſtinctly and plainly taken be- 
fore the aforeſaid juſtices of the ſaid lady the queen now for 
aſſizes may be had here at the aforeſaid fifteen days of Eafter, 
And it is ſaid to the parties aforeſaid that they be there 
ready at the aforeſaid Monday before the aforeſaid juſtices of 
the ſaid lady the queen now for alſizes, and that they be 
here at the aforeſaid fifteen days of Hafer to hear their judg- 
ment upon the verdict of the inquiſition aforeſaid, if, &c. 
At which day the parties aforeſaid came here by their at- 
tornies aforeſaid, and the aforeſaid juſtices of the ſaid lagi 
the queen now for affizes delivered here the tenor of thi: 


plea, together with a certain writ of N 14s. 


rater, with the panel of the names of the jurors fix d to 
the ſame writ, and annexed to the ſame tenor, and two 
bills of attorney likewiſe annexed to the ſame tenor, the 
tenor of which ſaid record is endorfed thus; Afterwards at 
the day and place within contained before Edward Saunders 


knight, and Richard Harper eſquite, aſſociated for this 


time to the fame Edward and John Whiddon knight, juſ- 
tices of the lady the queen aſſigned to take affizes in the 
county of Hereford, the preſence of the aforeſaid Fobn not 
being expected, by virtue of the writ of the ſaid lady the 
queen now of ſi non omnes, by the form of the ſtatute, &e. 
came as well the within named Themas Stradling knight b 


Edward Stradling eſquire his attorney, as the within ſpeci- 


fied Rowland Morgan eſquire by Philip Maddeck his attor- 
ney, and the jurors within ſpecified being called ſome of 
them came, and ſome of them did not come. And ſome 
of them now appeared, viz. John. Goodwin, gentleman, 
William Burghill gentleman, George Cromp gentleman, 
James Bithell, William Tranter, and John Hilleſley, and 
were ſworn upon the ſaid jury. And becauſe the reſt of the 
jurors aforeſaid did not appear, therefore others of them 


that were ſtanding by being choſen for this purpoſe by the 


Tales de cli cum- 


ſheriff of the county aſoreſaid, at the requeſt of the afore- 
ſaid Thomas Stradling, and by the command of the juſtices 
aforeſaid are newly added, whoſe names are filed to the 


panel within written, according to the form of the (tatute 


in ſuch caſe lately made and provided; which ſaid perſons 
ſo newly added being likewiſe called came, viz. = * 
illiam 
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William Beal, Thomas Genis, Richard Dobbins, Fobu Pearl, 
and Thomas Calling, and were ſworn upon the ſaid jury to- 
gether with ke other jurors before empannelled. Who to verdid ſor the 
the truth of and upon the within contents being choſen, plaintiff. 
tried, and ſworn, ſay upon their oath that the aforeſaid 
Rowland Morgan took and received the within ſpecified 
45. 4d. contrary to the form of the ſtatute within written, in 
manner and form as the aforeſaid Thomas Stradling within 
againſt him hath falleged. Therefore, &c. And alſo the 
tenors of the ſaid bills of attorney likewiſe follow in theſe 
words, The within named Thomas Stradling knight has put 
in his place Edward Stradling eſquire to loſe and gain 
touching the aQion within ſpecified for him in his. place 
and name, The within named Rowland Morgan eſquite 
hath put in his place Philip Madgdeck genileman to loſe and 
gain touching the action within written for him in his place 
and name. And hereupon the aforeſaid Thomas Stradling 
by his attorney aforeſaid prays his judgment upon the pre- 
mifſes. And becauſe the court aforeſaid at preſent is not 
adviſed of giving their judgment of and upon the premiſes, 
day is therefore given to the parties aforeiaid touching the 
premiſſes in the ſame ſtate wherein they are now, until the 
8 of the holy Trinity to hear their judgment thereon 
ere, &c. | 


The caſe was recited in this manner. It appears by the 'The CAsk. 
record that fir Thomas Stradling knight has ſued here an ac- Bofter 
tion of debt againſt Row/and Morgan for 171. 6s. 8d. and, Fiz 
has declared that whereas it was enaQed by a ſlatute made The plaintiff 


in 7 Ed. 6. that if any treaſurer, receiver, or miniſter ac- . 


countant, or their deputy or deputics, do receive of any on the ſtatute 
perſon any fum of money, or any other profit of and for of 7 £4.6.cap.1 . 


the payment of any ſees, annuities, penſions, duties, or Which ena 
warrants, more or otherwiſe than he lawfully may by foreign Ng 


laws and ſtatutes in ſuch caſes provided, that then the ſaid fees upon pain 


treaſurer, receiver, and miniſter ſo offending ſhall forfeit of forfciting 
s. 8d. for eve. 


| * Ty penny ex» 

; torted, and 
that the plaintiff had the office of bedel and colleQor of the rents of ſome manorsin the . 
ty of Glamergan in Wales, and 131 68. 8d. fee by patent of H. 8. for it. And that the deſen- 
dant n of the ſame manors extortiouſly touk 48. Ad. at in the county of Glar 
. defendant tra verſed the receipt, which was tried hy ui prix: in the county of 
Hereford, being the next Evgliſh county to the place where the receipt was, which is in Wales, 
and there found ſor the plaintiff, But afterwardsbecauſe it was not alleged in the declara- 
don to whom the manors belonged at the time of the — — and becauſe the ſta- 
ute of 7 Edw. 6. does not extend to receivers of others than of the king, for theſe faults in the 
declaration, . the verdict fer che plaintiff, judgment was given for the deicn- 
Cant, Vide Crompton J. C. 101. a. 107.3. 


Term. 
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and loſe for every penny or pennyworth ſo taken or teceived 
68. 8d. to the Faß grieve to be recoverech in any of the 


king's courts of record by bill, plaint, or ace of debt, in 
which ſuit no wager of law, eſſoign, or protection ſhall be 
allowed. And whereas the faid 32 the laſt day of O. 
tober in the 3d and 4th years of the reign of king Philip and 
queen Mary, and long before, by virtue of the letters pt 
tent of king Henry 8. bearing date at More the 19th day of 
September in the t yth year of his reign, made to the ſame 
plaintiff was bede] or colleQor of the rents, revenues, and 
profits iſſuing and receivable of and in the lordſhips or ma. 
nors of Miſtin, GlinFothney, Sighemith Nether, and Sighe- 
mith Over in the county of Glamorgan, and taking annual! 

for the exerciſe of his Gig office 15. 6s. 8d. as well by hn 
own proper hands as by the hands of the receiver of the ſaid 
lordſhips or manors for term of his life: The faid Rowland 
Morgan the fame laſt day of Ofober being receiver of the 
faid lordſhips or manors, not regarding the ſaid ſtatute, 
nor the penalty therein, the ſame laſt day of October at Car. 
diff in the ſaid county of Glamorgan, in + the 3d and at 
years of the reign of the ſaid king and queen, by the hand 
of Fohn r ſervant and deputy to the ſame Rowland, 
took of the ſaid fir Thomas Stradling, by the hands of Dis 
Howell then his ſervant, for the payment of 13]. 6s. 8d, 
being the fee then due to the ſame fir Thomas Stradling for 


one whole year ending at the feaſt of St. Michael then laſt 


tortiouſſy 4s. 4d. according to the rate of 4d. for every 
twenty ſhillings, more and otherwiſe than he might lawful- 
ly take or receive by any foreign laws and ſtatutes in ſuch 
behalf provided, contrary to the form of the ſaid ſtatute. 
And thereupon an action has acerued to the plaintiff to have 
of the faid Kowland the ſaid 171. £8. 8d. To which the de. 
fendant pleads that he did not take nor receive the faid 
48. 4d. contrary to the form of the ſaid ſtatute, in manner 
and form as the ſaid plaintiff has declared. And upon thi 
they were at iſſue. And becauſe the town of Cardiff | 
in the county of Glamorgan in Wales, where a ſheriff of this 
kingdom of England cannot meddle, the venire facias was 
awarded to the ſheriff of Hereford to cauſe 12 men, &c to 
come from the neighbourhood of 8 in the ſaid 
county of Hereford, which is the next adjoining viſne to 
the ſaid town of Cardiff And by ni, prius before the juſ. 
tices of aſſize in the county of Hereford it was found _ 


paſt, 5 of the ſaid office of the ſaid Rowland, ex- 
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the defendant, vix. that he had received the 4s. 4d. contra» 
ry to the form of the ſtatute, in manner and form as the 
intiff had declaged | - : 1 eh ur he 

And upon this verdict the plaintiff afterwards in the ex- 
demanded his judgment. And it was ſaid on be- 
half of the defendant that the 'plaintiff ought not to have 
nt. And hereupon divers points were moved. 
Firſt, what was the ſenſe of the declaration, viz. whether 
thereby the defendant ſhall be taken a receiver of the king, 
or a receiver to another: And if he ſhall be taken by the 
declaration to be a receiver to another, and not to the king, 
then, ſecondly, if he ſhall be within the purview of the fta- 
tute : And if he ſhall, then, thirdly, if the plaintiF might 
ſue for the penalty elſewhere than in Wales : And if he 
might, then, fourthly, if this ſuit taken by original-writ in 
the exchequer ſhall be maintenable by t olaintiff, —_ 
has not ſhewn any cauſe why he was or ſhould be priviteged . 
there. And theſe points were moved and argued in Za 

term in the ſecond year of the reign of queen Elizabrh by 

an apprentice of the middle-temple on behalf of the defen- 

dant, and by Manwood on behalf of the plaintiff; and the 

barons alſo argued the fame term. | $$! 

And as to the firſt point, it was argued by the counſel Point. 
for the defendants, and alſo by all the barons, that the de- Shs 
fendant ſhall be taken. by the declaration to be a recpiver to 11 
another than to the ſaid king and queen ; for the declara- 
tion ſhews that the receipt 4 the 45. 4d. was the laſt day of 
October anno 3 & 4. Philip and Mary, and ſhews alſo that 
the plaintiff was then bedel or collector of the ſaid manors 
by force of the letters patent of king Henry 8. made to him 
in the 19th year of his reign, and ſhews alſo that the defen- 
dant was then receiver of the fame manors, but does not 
ſhew to whom the manors then belonged, whether to the 
king or to another; and altho” it were admitted that the 
manors ſhould be intended to belong to king Henry 8. in 
the 19th year of his reign, becauſe he then made the plain- 
tiff his bedel of them, yet it is not ſhewn that they * conti- f Le 
nued in him and his heirs, which ought to be ſnewn pre- 3. 
ciſely. And if the manors belonged to another the ſaid laſt 
day of October, then the defendant was receiver to that 
other, and not to the king ; and then if ſo be there is a di- 
verſity in law where the receiver to the king takes more for 
payment of a fee than he ought, and where the receiver to 
a common perſon takes more for the- payment of a-fee than 
he ought, or in other words, if the one be within the dan- 
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ger. of the ſtatute, and the other not, then the dtelaration 
ſhall be taken moſt ſtrongly againſt the plaintiff, viz. that 
the defendant was ſuch a receiver as ſnall be out of the dan · 
ger of the act. For declarations ought fullx and preciſely 
- to ſhew the grievance of the plaintiff, and that cannot be 
where in the ſubſtantial part there is incertainty and ſuch 
too as: ſtands indifferent to make the defendant 2 
doer or not, in which caſe it is not reaſonable to puniſh one 
v Sce Ante 84 that is not 'preciſely charged. d Wherefore inaſmuch as de- 
(e) aud the clarations impeach the party, and force him to anſwer, and 
—_ ate the foundation whereupon the court is to give judg- 
ment, it is reaſonable that they ſhould be certain, ſo. that 

the party may know what he is to anſwer to, and the ju 
upon what he is to give judgment. For which reaſon if the 
declaration is not certain to every intent, © but has two in · 
N Nas. tendments, one of which makes ſor the plaintiff and the 
67. other againſt him, it is reaſonable to take it in that ſenſe which 
makes againſt him, for if his complaint lies in the other point it 
is his folly that he did not ſhew it preciſely, ſeeing he might 
have done it; and ſince he has not, it ſhall be taken in the ſenſe 
againſt him, and ſo ſhall abate, becauſe, it being taken in 
that light, there is no offence committed by the defendant. 
. _ ©@ As if a man brings an action of waſte againſt tenant for 
8 Vet. Lib. In- life, and declares that J. S. made the leaſe for life, and af- 
trat. 168. 2 terwards granted the reverſion to him, and that the tenant 
Hardr. 135. for life attorned, and that he has done waſte to the diſheri- 
ſon of the plaintiff ; this declaration is not good, becauſe he 
has not ſhewn that the waſte was done after the attornment, 
which he ought to do, as appears by the Book of Entries, 
for if it was done before the attornment, then it was not to 
his diſheriſon, nor is it any offence to him, and if it was 
done after the attornment, then it is to his diſheriſon, and 
is an offence to him. And becauſe by taking it one way 
the matter is for him, and the other way againſt him, it 
ſhall be taken the way that makes againſt him, and there- 
fore it ſhall be inſufficient. So in affize of land, if a man 
* See Ante 27 makes title in his plaint, and ſhews that he was lord, and 
g)- 33 &). that the tenant alicn'd the land in mort main to the tenant in 
the aſſize, and that he entered, arid ſo was ſeized until by 
the tenant diſſeized, this title is not good, becauſe it might 
be that he entered after the year after the alienation, in 
which caſe his entry was not lawful, or it might be that he 
entered within the year, in which caſe his entry was lawful ; 


and therefore it ſhall be taken moſt ſtrongly againſt bim, 
5 7 FIX. 
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1 that he entered after the year, and fo the plaint ſhall * See Ante 84 
adjudged inſufficient. ' f 80 (it was ſaid) the caſe is in — extrad 
fd. 4- where a man + brought an action of debt for 15h ©. 

inſt a prioreſs, and counted that he was retained with [t 203] 
ie Cicily predeceſſoreſs of the defendant, in the office of 
liff of huſbandry, taking 408. by the year, and that he | 
the ſervices which came to the uſe of the houſe,” and 
at he was not paid for ſo many years as amount to the 
im before mentioned, and by the better opinion this de- 
ration was held inſufficient, becauſe he had ſhewn that 
e was retained with the predeceſſoreſe, and did not ſhew 
ho retained him, for there it is ſaid it might be that he 

; retained by one who had no warrant to retain him, and 
hen the retainer is void, and it might be that he was re- 
uined by the predeceſſore!s herſelf, or by ſome other by her 
ommand, and then the retainer-4s good; and as this may 

taken two ways it is incertain, and therefore ſhall be 
ten moſt ſtrongly againſt the plaintiff, and that is, in the 

ſe that makes againſt him, and fo it ſhall be adjudged in- 
ficient, So in the principal caſe the plaintiff goes about 
o charge the defendant for an offence done the laſt day of 
)aober anno 3 & 4 P. & M. and ſhews that he was then 
cciver of the ſaid manors, and has not ſhewn that the ſaid 
nanors then belonged to the ſaid king and queen. So that 
ſtands indifferent whether they belonged to them or not, 
nd if they did belong to them, then the defendant was re- 
civer to them, and to clearly within the danger of the ſta- 
ute; and if they then belonged to another, then the de- 
fendant was receiver to another. And if the receiver to a 
common perſon is out of the danger of the ſtatute, then it 
ſhall be aken here that the manors belonged to another than 
to the king, and fo that the defendant was receiver to ano- 
ther than to the king, and conſequently out of the danger of 
the ſtatute ; for that is the ſenſe that makes ſtrongeſt againſt 
the plaintiff; and ſo it ſhall be taken, and therefore the de- 
clarat ion is inſufficient à becauſe of the incertainty in not » 8. P. Hardr. 
hewing whoſe receiver the defendant was. 135 Kitch. 437. 
As to the next point, viz. whether the ſtatute extends to 
treaſurers, receivers, or miniſters accountant of any other 
perſon than the king; it was argued by the counſel for the 
d:fendant, and alſo it was argued and held by all the ba- 
tons, d that treaſurers, reccivers, or miniſters accountant 
of common perſons, and their deputies, who receive money 8. P. Litt. R. 
or other profit tor payment of fees, &c. are out of the pur- eng 
view and penalty of the ſaid ſtatute. And yet they ws * 
agre 


2 Point. 


© z Inſt. 330. 


er their deputies, take or receive, Ce which: word (ap) 


Lu. R. 247. from the former only the miſchief grew. 4 For when mo- 


diſſolved, and came to'the hands of king — and king 
b 


good deal of what was due to them to the treaſurers, te. 


Eaſter Term 2 Elizabeth, -in-Seacce, 


agreed that ſuch are within the words of the ſtatute, for 1 
words are, if any treaſurer, receiver, ar mini/ler 


general word, and contains every treaſurer, receiver, 
miniſter accountant. For he that is a treaſurer to a' ton 
mon perſon is a treaſurer, and this word (any) include 
every one, for in containing each ſingular number it has the 
— of the plural, ſo that the words which enact that i 
any receiver do ſuch an act he ſhall forfeit ſo much, include 
in them that if the receiver of a eommon perſon does the ad 
he ſhall forfeit the thing. Wherefore the words of the 
branch being general comprehend the defendant here, 
© But if a man conſiders where the miſchief lay before t 
ſtatute, and what it was that the parliament intended to re- 
dreſs, he will thereby perceive that the intent of the maken 
of the act was only to puniſh. the treaſurers, receivers, and 
miniſters of the king, and not of common perſons, for 


naſteries, houſes of religion, colleges, and chantries were 


Edward 6. penſions were aſſigned to the abbots, monks, 
nuns, incumbents and others who before lived upon the pol. 
ſeſſions of the ſaid monaſteries and houſes which ſo came 
10 the hands of the ſaid kings, and of theſe penſioners there 
was a great number. And alſo upon other actions the ſaid 
kings were charged with the payment of many annuities, 
And the treaſurers and receivers and other miniſters ac- 
countant appointed: by the ſaid kings to pay them, perceiv- 
ing that ſo many were payable thro* their hands, made « 
gain of it, and would give for anſwer tothe penſioners, an- 
nuitants, &c. that they had no money of the king's in their 
hands, or would delay and put them off by other means, 
until they were forced to give them ſome reward to get what 
was duc to them. And by ſuch extortious delays and means 
they compelled the poor penſioners and others to part with a 


ccivers, and others appointed to pay, them, who inriched 

themſelves thereby, and impoveriſhed the penſioners, which 

was a great enormity, and neceſſary to be reſtrained. And 

to this end a branch was put in the act made in 33 H. 8. 

concerning the erection of the court of ſurveyors, by which 

it is enaQed, that the general or particular receivers, or their 

depwiies, who hereafter ſhall happen to pay any annuity, per- 
ſien, or rent, ſhall not retain or take of the party to whom thy 
Hall happen to pay the ame by way of SIT or 3 
abov⸗ 
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the ſum of Ad. fer every twenty ſbillings which the 
_ i receiver ſhall «£4 K fo pay, on — 
ſrfatiat 08. 8d. for every penny he or they ſhall _— 
þ recerve above the ſum of 4d. for every twenty ſhillings w 
h or they [ball happen to pay, the one moiety of this forfeiture 
uy be to the king, and the other to the party that will 755 for the 
- which act extends only to the receivers of the king, 

43 one may ſee by comparing and confidering the clauſes 
therein together, And agreeable to the intent of this 
branch, and as a confirmation of it was the ſaid clauſe made 
in the ſaid act of 7 Edu. 6. which was alſo made by reaſon 
of the ſaid miſchief which attended ſuch payments made by 
the king's receivers, and other miniſters of the king, © and, 
zainſt them only was the act intended io be made, which IT Co. 33. a. 
may be collected from the words of the act in other 
branches; for the ſtile of the act is, An ad? fer the true an- 
ſuering of the king's revenues, ſo that the ſtile ſignifies the 
ſcope of the act to be touching the matters of the king and 
his miniſters. And alſo all the branches before the ſaid 
branch above r«cited treat of the king's minifters, viz. of 
his receivers, auditors, bailiffs, and other miniſters of re- 
ceipt or payment, and then comes the ſaid clauſe which 
hath general words, viz. if any treaſurer, receiver, or mi- 
mier accountant, &c. which are referred to ſuch treaſurer, 
receiver, or miniſter before ſpoken of, that is, the king's. 4 
And the clauſes before, ſpeaking of the king's miniſters, are Z 
an inducement to us to take the intent of the legiſlature in 
the ſaid clauſe above recited to extend to the king's miniſ- 
ters. And that the ſaid clauſe reaches only to the king's mi- 
niſters, is more fully + proved by the words which come-af- [ + 204} 
terwards, viz. more or otherwiſe than he or they might lawfully 
4 by foreign laws and flatutes therein provided, (which word 
(foreign ) it was ſaid, ſhould be former, and was miſprinted, 
but by Saunders chief baron, foreign is well enough, and 
ſhall be taken in the ſenſe of former) which words (be or 
they) go to every treaſurer, receiver, or miniſter reſtrained 
by the ſtatute: And the words (foreign or former laws and 
flatutes) imply that the officers intended in the branch for 
the payment of the ſaid fees, annuities, penſions, duties, 
or warrants, might take ſome ſum. And what treaſurers, 
receivers, or miniſters could by any former law receive any 
ſum for the payment of any fees, annuities, penſions, duties, 
or warrants ? * certainly the king's miniſters might, and,gp itt. R. 
no other. And this they might do by. implication of the 247. 
laid aQ of 33 H. 8. which inflifts a penalty on the — 

| omcers 
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officers who receive for ſuch payments above the ſum 

44d. for every twenty ſhillings, whereby it is implied that u 

might receive 4d. for every twenty ſhillings, and that whic 

1s implied by any act is equal to expreſs words in the act. 

that by the ſenſe and intent of the ſaid act of 33 H. 8. e 

might receive gd. forthe payment of every twentyſſhillings; 
accordingly it has been uſed ſince. But there is not any forms 

law or ſtatute which permits the receiver of a common yer 

ſon to take any thing for any payment made by him to ans 

ther. Wherefore foraſmuch as all the former words of the 

ſentence, as to the miniſters named and their taking a 

thing, are referred to the latter words, viz. more or other 

wiſe than they might by foreign lows or flatutes, which latter 

words are intended only of the king's miniſters, and 1 

other, from thence it * that the latter words clear up 

the intent of the firſt, and that the treaſurers, receiver, 

and miniſters named in the former part are intended the 

treaſurers, receivers, and miniſters of the king only, and 

of no other. So that the ſenſe of the ſubſequent words di 

miniſh the geneeality of the words precedent, and alſo me 

nifeſt the intent of the makers of the act. And the judge: 

of the law in all times paſt have ſo far purſued the intent df 

Þ 4 Inſt. 330. the makers of ſtatutes, that they have expounded ad 
Keb. 721. which were general in words to be but particular where the 
— yeÞ intent was particular. As the ſtatute de Prerogativa Reps 
66. Ante 109. cap. I. provides, that the lord the king Hall have the wardjhy 
of all the lands of ſuch as hold of him in chief by knight's-ſer- 

vice, whereof the tenants were ſeixed in their demeſn as of fu 

the day of their death (of whomſocever they hold elſe by like ſer- 

FE, vice, fo that they held of ancient time any land of the crown) 
MI. 12 Ed. 4. untl the heir come to his lawful age, Ic. © yet if the king's 
__ ns hg, tenant, who has land holden of the king in capite. by 
Traveriede knights. ſervice by deſcent on the part of his father, and 
office 37. Gard. other lands holden of another by knights-ſervice, which de 
 95- Livery 48. ſcended to him on the part of his mother, dies without iſſue, 
— his heir on the part of the father, and alſo his heir on the 
Reſeizer 40, part of the mother being within age, the judges have ſo ei- 
Stamf, Frerog, pounded the law that the king hall not have the wardſhip 
Ys of the lands deſcended to the heir on the part of the mother, 
| becauſe the lands which came on the part of the mother 

did not deſcend to the heir to whom the lands holden. 

capite deſcended. - So that altho' the words of the a et 

treatiſe ſay that the king Hall have the  wardſhip of all ile 

lands of 2 as bold of him in chief, whereof the tenants wert 

ſeized in their demeſn as of fee the day of their death, 2 

3 22 « 
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dall not have the wardſhip of all the lands whereof he dies 
ned in fee in this caſe, becauſe the intent of the makers 
the act was not ſuch, for it was not their intent to give 
eking more than deſcended to the heir to whom the land 
iden of him deſcended. So that tho” the words ate ge- 
eral, they are not to be taken generally, but are to be te- 
iced to a particularity, viz. where the lands holden of the 
ng and the lands holden of another deſcend” to one ſame 
jr, So is the ſame ſtatute taken afterwards in cap. 3. 
dich provides, that the king ball have primer ſeizin after 
V duath of thoſe who hold of bim in chief of all the lands whare- 
f thry were ſerzed in their demeſu as L's ee; d yet if the e- « gee Ante tog 
unt holds of the King in capite by ſocage, it has been al- (d). and the 
155 taken that he ſhall not haze primer ſcizin of the lands books there 
eld of others, tho” by the generality of the words he ſhall — pl. IP 
me it there, but that was not the intent of the makers of 

e 280. So the ſtatute of Maribridge cap. 4. enaQs; that 
me from henceforth ſball cauſe any diſireſi that he has taken to 
driven out of the county where it was taken, and ſays fur- 
her, if the lord — to do fo again/t his tenant, he ſhall be 


e M. 1 H 6. Jo 


* „ 27 ie 2 
y puniſhed by amercement ; © yet if one has a manory „% cp. 

Fi none county, and a perſon holds lands which he has in Diſtreſs 1. Bro. 

A, nother county, of this manor, it is held in 1 H. f. that it 33: Attion tur | 


lawful for the lord to diſttain for the ſervices, and to Pain 4“ 

” 1 N22 | & 
ry the diffrefy"to'the manor into the other county where a Brownl. 260, 
de manor is, notwithſtanding the ſaid Marvte,” and yet it Crap þ C. 
tems contrary to the letter of the act, as it is in truth con- G.. Bek 
to the generality of the letter of the act. But the pl. 3. 9, ro. 5 
judges have Expounded the intent of the makers of the act Gilb. Law of 
not to extend to the lord, but Where the ſeignio y and te- DOT ſs 
uncy ate in one fame county. 80 that by ſuch expoſition (4) and fee the 


f e according to the intent of the aQ the . of the other books 
* words is abridged. And ſo it Was ſaid, the ſtatute of Glow- Mere cited. 
i. r cap. 1. provides, that the din ſhall recover damages 


n awrit of entry upon novel-difſſtizm againſt him that is found : Lict. . 685. 
ant after the diſſerzor, f yerit a'difſeizor by deed makes a'4Buc. Abr 643. 
koffment to three, and makes livery to two of them, but 
the third is not at the livery of ſeizin, nor ever agrees to 
he feoffment, nor will ever take the profits, Ad vr Wade 
he two die, and the third furvives them, and the Uifſeizee 
brings his writ of entry ſur 8 the per againſt him, 
„spa ſhew the whole” matter how that he never agreed 
„te feoffment, and ſo ſhall fiſcharge himſelf of the da- 
mages : Sothat the'demandant ſhall not recover damages 
+ {54 aſt him, altho' he be tenant of the frechold of the land, 
1 _ 


[ + 205 ] 


1 Lake, 


E4.4. 143. 


Bro. View 75. afterwards abates the writ by falſe 


2 Inſt. 491. 
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as. Littleton ſays in his chapter of Remitter, which expoli 
on of the ſajd ſtatute by Littleton (it was ſaid) is founks 
upon the intent of the makers of the act, and upon g; 
reaſon. And yet it ſeems contrary to the text, which 
generally that the diſſeizee ſhall recover damages againf | 
that is found tenant after the  difſeizor. And Littleton 
that in the ſaid caſc he is found tenant after the difſeizg 
and yet the diſſeizee ſhall not recover damages-againſt hig 
but it was the intent of the legiſlature that made him (ay { 
+ And that their intent was ſo, he gathered from reaſon, f 
reaſon would never ſuffer. him to pay damages to the d 
ſeizee, where he never aſſented to the wrong done to 
diſſeizee, and never received nor intended to receive an 
profits of his land. So that by the expoſition of the tat 
there is a diverſity where he is tenant by his agreement, a 
where without his agreement. And from hence we may { 
that ſtatutes are often taken contrary to the generality of i 
words. And the ſtatute of Meſtminſter 2. cad. 48. cor 
ing view provides that from henceforth view ſhall not be gra 
ed but in caſe when view is neceſſary, and then ſays. furthe 
in caſe when one by an exception dilatory abates a writ ne 
view of the land, as by non-tenure, or miſnaming of tbe in 
or ſuch like, if be purchaſe another writ, in x caſe u 
| ſhall. not be granted, if be had view in the firſt writs; * | 
„(it was faid) if one has view in a 2 guad reddat, 
atin, or other appare 
fault, it is held in Longo 5. Ed. 4. that in another writ b 
ſhall have the view, becauſe there the party abated the 
by exception ut amicus euriæ, for the exception was app 


rent, but if the tenant had abated it for other cauſe not . 
parent, it had been otherwiſe, for there he ſhould not þ; ve in 
the view, . From which caſe it appeats that notwithitanal} * 
ing the generality of the words of the ſtatute, which p.!“ 
Me the view ſhall not be granted in the ſecond 00 


ion dilatory, yet where he abates the writ by ſome kind 


cnafs, that, no. writ ſhall abate by exception of (non-tenure « 


where the party after the view abated the firſt writ by oc 


exception dilatory the, judges have granted the view, becal 
—  4- — of the 8 act so be (o, f 
it was not their intent that the view ſnould be denied when 
the party abated the writ, y ſuch an exception for wb 

the court might have abated it without. motion of the pag) 
So that the generality of the ppeyiew is by ſuch expoſitio 
become ſpecial. And. ſo. the;;(tatute of 25, Eg; 3. cap. 16 


inf, F* 
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al but for the quantity of the non-tenure which is alleged ; 
et in a præripe quod reddat of a manor if the tenant pleads 
n- tenure of parcel, it has been adjudged ſince the ſtatute 3 
t the whole writ ſhall abate, becauſe the demandant had (©) as ee 
n exception in the writ, for it has been taken that the cited. 
nt of the makers of the act was, that no writ ſhould 
e fur non-tenure of parcel, but for the er where 
things demanded were ſeveral; but if the thing de- 
anded be entire, then it was not their intent that the writ 
ld not abate, nor did they deſign to alter the form of 
rgifler in the exception. 80 that where the ſtatute 
yz generally, for non-tenure of parcel no writ ſhall abate, 
judges have expounded it that in ſome caſe for non-te- 
of parcel the whole writ ſhall abate, which ir mem 
ms to be contrary to the text, but when it is declared 0 
at (uch is the true intent of the makers of the act, then it | 
not contrary to the text, but a right interpretation of the 1 
ter thereof. And fo the ſtatute of „ 2. cap. 25. 
as, that in afſize if any being name _ do per ſonally 
{re the exception, Vs, if he ſhall, vouch a record and tail. 
the day, he ſball bg, adjudged for # diſſetzor without takin 
tle afſize, c. © yet it a feme-covert with her huſband . H. 1. H. a. 
ch a.rccord in an aflize and fail, ſhe ſhall not be attaint- — — 
a diſſcizoreſs, but afterwards being received ſhe ſhall ain 21. Parlia» 
ad ta the allbze, as it is taken in 11 H. 4. for it was not ment 103. 
intent of the makers of the a& to convict a feme covert 2 
a diſfeizoreſs by ſuch plea. So that when the ſtatute 12.8. al. 
Vany alledge the exception, it has been expounded net K. 1 . 
include à feme: covert by the intent of the legiſlature. 
d ſo there are many o her inſtances, where ſtatu es, which -« _ 
e inſlicted a penalty upon every one that ſhall do ſuch an 
„ have been expounded not to extend to femes-ebvert, | 
infants, ſo that though the words have comprehended all, 
in effect they have not reached to all. 4 And if the C © - 
lee in a ſtatute, merchant has the land of the conuſor ex- . * 
pded, if it he extend toa high, then at the prayer of the „I 
uſee by equity of the ſtatute, of en Burnel shich et- ele. 
ls to goods only, and was made before the fatute-mer + 
a!) the land ſhall. be delivered to the extenders, who'ſhall 
* anſwer to the r for his wort as the words 
the act ſpeak ; 6 and yet if it is delivered to the exten-,p H. 41. 
n, they ſhall not pay . money until the days appointed l . — hi 
limited in the extent, as Saunders chief baron put it, kent 0. Bro. 1. 
withſtanding the words of the act are (all preſently —— be 
» &c,) but the intent of the makers of the (as every = chant E. 11 fo, 
_ 1 ſonable 537 


7 | 


* "A 


gta „every perſon in the letter they have adjudged 10 reach 


2 Rol. R. 378. founded upon the intent of the legiſlature, which they h 
2 Reb. 330. collected f ſometimes by conũidering the cauſe and neee 


| Cur. 14 Mod. 80 that they have ever been 8 by the 8 intent of 
C. I. 4 Bac. Abr. legiſlature, which they have always taken according to 


38 pr accalion and neceſſity of the at was to reform the al 


r by the re» them, they that ought to be paid might eaſily have had 
Tres! ceſs to th Ploch minilter, and have ſhewed + t 
* Litt, R. 247, Fievance, or they might have“ diſtrained for their du 
h it diſtreſs was given to the party, or they might have 


the: principals themſelves that owed them the duties ; 
ſuch eaſy acceſs, diſtrels, or ſuit they could not have We 4 
regard to the king, for which reaſon the miſchief lay on. 

the king's miniſters, and it was the intent of the parlia | 
do redreſs their abuſes only; and that their intent was me 
it may be collected from other parts of the A, as ir is (ny h 
before. Wherefore the whole court Held that receivers 'o 


. miniſters of others than of the king or queen were c 


S:radling vert Morgan, in Scacea: 
he nrovifion and penalty of the act, and that the declarati-. 
n here ſhall be taken moſt ſtrongſy againſt the plaintiff, 
I that the defendant ſhall be taken for a receiver to ano- 
ther than to the king and queen Philip and Mary, and that 
theſe cauſes the declaration is inſufficient to charge the 
{ndant. And Saunders chief baron ſaid that the el 
mon was alſo inſuthcient becauſe he had not recited the 
w at of 23 H. 8. for the act of 7 Ed. 6. was grounded 
wn it, and both the ads are but as one. * As if an act. owen 135, 
$ nate which prohihits the doing of ſuch a thing, and af- 4 Bac. Abr. 646, 
wards another act is made which ordains that if any does 636, Vin. Abr. 
e thing he ſhall/fötfeit ſo much, there if any one will ſuc = ng * 
the forfeiture he ought to recite. both the acts, for the , 
l prohibition and the penalty given aſter are but as one | 
. So is it here, as he faid., And alſo he ſaid that the 
intiff has not ſhewn fully that he was bedel, and that he 
kl the fee of 20 marks, for he has (aid in the declaration 
fat by virtue of the letters patent of king Henry 8. Wc. to the 
bn (plaintiff) made he was and yet 15 Ledel, Sc. which is 
w 1 ſufficient ſhewing that he was bedel, for he ought to 
re declared in fact that the king was ſeized of the manors 
the time of the date of the letters-patent, which as it is 
ke, is alledged only by implication, and that is not ſuf- 
kient. So that for this cauſe alſo he took the declaration 
phe inſufficient. N 3 
further it was moved and debated whether or no if the 8 
kelaration had been good, and the matter ſufficient to 
urge the defendant, the plaintiff might ſue for the penal- 
j elſewhere than in Wales, foraſmuch as it appears by the 
kclaration that the receipt was at Cardiff in the county of 
bor:rgan, which is a Melſb county. And it was argued 
the defendant, that altho' upon the matter the defen- 
int had been chargeable, and although Wales is by the ſta- 
ue of 27 H. 8. incorporated, naited, and annexed to Eug- 
1, by which means it might be that any perſonal action 
2 cauſe ariſing in Males might be ſned in the Common 
Beh in England, yet the defendant here ſhall not be ſued 
the duty now demanded elſewhere than in Valet; be- 
we ales was by the aforeſaid ſtatute of 27 H. 8. divided 
b twelye counties, and by the ſtatute of 34 & 35 H. 8. 
ncerning the ordinance of Males four juſtices were ap- 
med for Wales, that is, one for every three counties, and 
ey had power given them by the ſame ſtatute to hold plea 
Kall things within their preeincts at their ſeſſions limited 
the ſaid ſtatute, and alſo one 'original ſeal was appointed 
PART 1. L | 0 
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to each of the four circuits to ſeal all original letters within 
the three counties of each of the circuits'; and there 1; , 
branch in the ſaid ſtatute of 34 & 35 H. 8. containing the 
words follow ing, viz. Alſo that all actions real and nini 
attaints, conſpir acies, . and quare impedit, appeal; ; 
murder and felony, and all actions founded upon any flatute, 
Hall be ſued by original writ, to be obtained and ſealed wi 
the ſaid Siegel ſear rergragyte before the juflices at their [4 


* 


ſions within the limits of their authorities, in manner and un 1 fe 
before declared; by which words of the act all actions found ce, 
ed upon ſtatutes, as our's here is, are appointed to be (ved W! 
there by original writ, to be ſealed with the ſaid origin par 
ſeal, returnable before the ſaid juſtices, So that the ſtatue ;nclu 


appoints the place, order, and form of ſuch ſuits, and they 
they cannot ſue in any other place, or in any other form, 
for if they ſhould, it would be contrary to the purviey of the 
ſtatute, And upon this it was ſaid, that the "XL of Nel. 
minfler 2. cap. 11. provides, that upon account finiſhed de. 
fore auditors aſſigned, and arrears found upon the accoun- 
tants, their bodies ſhall be arrefied, and by the teſtimony of the 
auditors 7 the {are account ſhall be ſent and un to th 
next gasl of the king's in theſe parts, &c. d upon which 
Hh 9, H, 6; 7 7 it 10 in 5 H. 6. wy the auditors ought to con- 
Li * mit them to the next gaol, although the next gaol be in 
ſonment 32. another county, for they cannot vary from the place limit- 


. Bac. Abr. ed by the ſtatute, © And fo the ſtatute of W eftminſier Her 
380. Vit, Abr. cap. 3. gives a writ of ſecond deliverance out of the coun Wi the 
ID. ere the firſt replevin was granted, and a man cannot the 
pl. 6. | 


have it elſewhere, for if ſo, then he would vary from the en 
4 4 Bac. Abr. place limited by the ſtatute, 4 So in the principal caſe this WI th 


642. action founded upon a ſtatute, which is appointed by the ne 
ſaid act of 34 & 35 H. 8, to be returued before the juſtice dc b. 
Glamorgan, at his ſeſſions, cannot be ſued nor returned clit m 
r Co. 59. a, Where, nor before any other. As the ſtatute of 31 K 3. 


Bridgm. 119. cap. 13. provides, that error in the excheguer ſhall be correftet Wi ti 
4Bac.Abr.642. and amended before the chancellor and treaſurer, and therefor: t 
it cannot be corrected before any other. f For when a ſta- t 
*xx Co. 5. a. tute appoints a thing to be done before a certain man, | BY : 
x Show 421. cannot be done before any other, for it muſt be done as tle Wi { 
4 Bac.Abr.64:. ſtatute limits it. So here an action founded on a ſtatute for 
an offence in Wales appointed to be ſued before the juſtic: 
there cannot be ſued before any other. And although the | 
words in the act of 34 & 35 H. 8. are in the afficmativ, Wl - 
viz. that all ations founded, 85 ſhall be ſud there by erigina 
writ, tq be ſealed with the ſaid ſeal, returnable, Ee. and 5s 


* 


* 
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not an ex preſs negative, as (and net elſtiubene), yet this aſſir 
native implies in itſelf a negatives vin. and not elſew here 3 
bo the claufe ſaith; all uctibrs found, upon ſtatutes ſhall: be 

4d there. and if any ſhould! he ſued in the exchequer, then 
A vould not be food there: Sa _ this univerſal er, | 
xdmits of no Exception, but excludes every particular one, vn, Abr tit. 
hom being ſued elſewhere. And if any writ ſhould be ſealed Df yr 
with any other ſral, then all would not be fealed with the 1. tit. . 
d cal, and if any ſhould be returned before another juſ- * —.— ou 
tice, then all wauld nat be returned before the ſaid juſlied. and the books 
* ; Wherefore every: ſtatute that limits a thing to be done in there cited; © 
gina particular form, although it be done in the affirmatiye, » ge Ahte 113 
daruf acludes in itſelf a negative, viz: that it ſhall not be done (e) and the 
then cherwiſe. b As the ſtatute of guod ei deforceat' ordains that Peg. denne 
form, be demandant ſhall vouch a5 if be were tenant in iht former ].C. 15. 4. 
f the rt, this includes a negative, viz. and not otherwiſe" [ 207 
bor it has been taken ſince the ſtatute that if the firſt: writ 
1 IY ſcire facias, and the tenant* in the guad ei Ueforevar 
dun- maintains the title of it, the demandant ſhall not vouch, for 
f th he ſhall only vouch as if be were tenant in the former writ, 
' 0: WE which is as much as to ſay,” „he ſhall vouch! as if he were 
nick WW tenant in the former writ, and in no other manner, and 


he (hall have the land now by the ſtatute, ergo he is not rer 
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in the principal cafe the ſaid ſtatute of 34 K 35 H. 8. which 


they ſhall not be ſued elſewhere, and eſpecially if the (aid 
word (all) be conſidered, which ſtrongly exeludes the ſun 


England, and all was made but one realm, for this rezfon 


fore the ſaid ſtatute of 34 & 35 H. 8. be ſued in the king's 
_ courts at Yeftminfler. And the ſaid clauſe: in the ſaid or- 
dinance made in the 34 & 35 H. g. being ſpoken in the a. 


ledged, becauſe by the common law there was not any 


4 4/5 man before, they ought to do it in the order limited by 


words in the ſtatute of 34 & FE H. 8. which ordain that ac- 


where, and not to reſtrain other courts of their juriſdiction 
in the caſe. So that the affirmative words there do not take 


vas Saunders chief baron, who ſaid, that where it'is enact- 


- 


Eaſter Tetm:2-Elitabethy in Staces! 


limits the order of ſuing actions founded upon! ſſatutes foe 
offences done in Malus, uin. that they (hall be ſued ther 
by original writ-to he ſealed with the ſaid ſeal, and to be te. 
turned before the ſaid juſtices, implies a negative, viz; tha 


of any particular one any where elſe. And of this opinion 
was Frevil the third baron. 

On the contrary it was argued, that foraſmuch as by the 
ſtatute of 27 H. 8. Wales was e incorporated and united to 


actions upon ſtatutes ariſing upon a cauſe there might be- 


firmative ſhall not take away the juriſdiction of other counts. 
Nevertheleſs in the ſaid cafes of quod ei deforceat, and upon 
the execution of a uſe, and in the other caſes put on this 
head, it was ſaid, the law is accordingly as ir is there al- 


voucher by the demandant, nor any coming to the land by 
the uſe, nor any power given to auditors to commit an 2c- 
countant to priſon. And therefore where 'an' a& of parlia- 
ment gives them an authority to do that which they could 


the ſtatute, and not otherwiſe. But where an action of 
debt or other action which was at the common law is given 
by any ſtatute in a caſe wherein it did not lie before, the 
law ſays that it is ſuable in the common courts uſed for it by 
the common law, 9 and that the courts entitled to it ſhall 


all be ſued before the juſtices 


away the juriſdiQion of -other-courts. And of this opinion 


ede that a/ murders, robberies, felonies, and the acceſſaries of 
the ſame, which ſhall happen hereafter to be perpetrated ws 
| ans commiltt 


Stradling 'ver/ur Morgan, in Scacca. 
nnitted within he caunty'of Merioneth in Wales, ſhalt and 122. nl 


be re. . le frem benceforth enquired, heard, and determined in tb 

hie if Carnarvon” and Angleſea, before the king's Juftice | 
%%% if in has been taken by-good ,, x,y v,, 

e ſoir erice ſince that ſtatute, chat the ſaid murders and felonies 3 
inion right be enquired; heard, and determined before the jul -- 


s of Caernar ven and Angieſaa, for the words be ing in the 
met ive do not take aua the enqurry in the proper coun : 
j where the murder or felony was commined, nor tie ju 
{diction of the juſtice thereof but only tend to give thbeo 

yſtice of the ſaid othef counties à concurrent jutiſdiction to App mY 
1quire*thereof.”* And of the like effect are the faid-affiema>! 11. 1; 


— 

8 yo 5 3 3 | "— . a ' . N L 

ite of Merionerb, as well as before the juſtice: of the counK- 
2 

þ 

« 


or- ee e ect | m | | 
z. Wh: words of the faid-ſtatute of 34 K 35 H. 8. din feemed ot i; 
. „him. 5 nm h515v9391 24emeb ban 7 ii raya 
pon But note that'the 3 aid words" of the ſaid fatute- _— thei Nota ne br 1 
this y of tbe ſuid offences dont" in the county of 'Merioneth are Me Porter, 


\ 40 
4 * 4 
* 


i before recited uh. ** that they i and ay be theycafurth __ 
' mjuired, heard, and determined im the counties of. Catr- . 

© narvon and Angle ſea, before the j t ite of North -) ales % GG 
2c- WF bis deputy for rde time "being," "but the word ar further, . 
Alias by the verdiat or iugucſ to be taken by the: inhabitants, of tb ; 
ld /me countres of Carnarvon aud Angleica, or atherwije, if 
| by by the diſcr etiowof thr juſtich urs ur of his deputy it fall le 
orf eg ht convenient, N tubiab worth (iff by the diferetion! of bk“ 
ven le there, e. it Ball be thoughtcmmentent) areireferred, > 
— T it ſeems, 10 the enquiry,” hearingþ>and "determining: it the 0 a | 


by Bip counties; % nut ub af refers: the dhing to the: ai be 

all e North Wale, and therefor othe wards are not as pre 
ex- % tete uta the enquiry in therconnty of Metjoneths and 

ive eit 10 ne f of 'the' other countiery as the words artuimn .. - 

ac- „eK as 


eee Heins n Hen vows ne 
ces 4 to the daft pojaty it was argurd bnbehalf of the defſen- 
ces nt that where the rwords of the ſaid act of 7 LA G give 4 | 
n, e penalty to be recovered in any 1% kimg's: courro-of-pegerd Fotthe deſr · 
ey bill,” plaint, du atiion of delt; not ithſtanding | the: claw dt. 
ſe- ould be that the words oftherdaitRatwe of 34 & 45 . 
on ing put in the affitmarive don't take àway the juriſdictiooaan 
ke other court; whichsmight Holt plea thereof Heford- that 
mn ute, yet thevfurt here. ſhall ot be maintenabls hy F the 110 12081 
. iatiff by original writ of debt in che exchequer, 4 at is 
of er brought. „Fon the exchequer is fiot a gart for com -- 
id on pleas, bur dt is à court fdr the binglt pulineſy"only, 57 Ni K. 
eee, touching: ahbe revenues) debtsy and dutids of tlbe * 
£03” But no plen between common perſons ſhall. be held GA 


there, e n ag 4 


* * * os | * 2 - 
„ „ * . 
oint.. 
* - 


+ 


* 
. 


" 2 Inf, 581. there, unleſs for a por ſdui "privileged. thete, a officet 
ihat attend upon the court, the abſenc of hom (as they 
would be abſent if they were \unpleaded: allewhert)-would de 

- 2 1-9  - prejudiciahito/the:buſinels of the king. ih che {aid court, an 

; 3 thereſote ſor the king's q beuefit and to diſpateh his buſine 

ese. This in the ſame court the aſhests and miniſters af the court ſi 

court may take ſut there. © And {6 Mall tone that is indebted no the king 
conuſance of all by ſurmiſe of quo minus Ac. as here lateſꝝ inan edi 

dont the firme-brought: by. Gerrqway 2gainſt..Richand;ap, Thomas y 

king, and may on au je ment of lands in abe county of Angleſea in. Vert 


turn to his be- Wales, after azpuments made con bot hi iſides, du adjudgrt 
nefit, for the 


reater dil. che ſame maintenable, as welb as a ſuſt ſhouſd be here man 
— of his bu. temable bp the King himſelf for an intruſion- into lands ad v! 
neſs. Godb. Maier and the feaſon is, becauſe theiking ſhall have © an (on 
* ecution of the thing and damages recovered in the quo min bat f. 
Tr f. Hop, tawaggalatisfaguon of the debt which ide plaintiff. omcy ene 
26. Pi. d. fe, king d Se that the plaimtiff un the'gue.minut.gertakes of thafWor it 
8. Hs Piz. king's. ꝓrerogati ven and the King ſhall have t\benefit by "rd b 
Ley 66. 2 Inſt. ſuit- A And: ſou man — one, that i in ward. ent 0 
$51. laſt. 112. this νẽ. dr: 0h 4hat\is; accongtant of. α ,ndant here, bern 
— N 10. caule die cannot have his had n af this duo be arteſteſ here 
105 b. 139. a. a. Tupriened, andubrreſorr che plaintiff muſt af neceſſi ord | 
And herewith fue hinby(bill-here.l2Afduupan: theſo claus only. 35 the une 
Peking of he fee of, common ple cangrlcd)\in\\ this Couft: And in nal 
—— of exche · theſe three caſe s theiphlgiggiFyy in ordet. tog juriſdiQion rithit 
quer in theſe © to the eur ough t wake big ſutmiſeꝶ and ſtie y the cauſi¶ cebt 
wenky Et que . th at he is privileged norcindebted as the hing. ot t word: 
corafre 4, deter the de lendart is in whrd heren er Atte darb vpap this, can ber 
ce len du a novr But im che principal eaſe te; plaintiff. has rausbht his aaf ch 
dee geln, ® 005; anch has not ade ang durmita to» enditleuhe- coun e, 
vl., jurtidictan. And withous: ſurwiſe the zuriſdt n hall fo th 
procher a re. be taken away from other coutts, and reno ibis canon, 
4 f. p. Crompt. £ As the deftndant ſhal nm rꝶmove a p gage nepicyin out a court 
JC. 107410 the county court into he dom mon - bench ait beut ſurmiſe i and 
. Hedb. ast, the pont on rrcordarr, ſot hich tenſon it. 38 :uſusl c wafe gi 
* 8. P. 2 Ref: ſuriniſe ini che wit, and the writ ſays, L a td 
ef: gredde, , tanſa fit vera} li n. 5 And 4 writ of rig ec 
4 Godb. ach. fori laut holuen of the tuantmib all nat bit uc an tbe con zd 
1. „ , mda-bench without cahuſelſhen, mt thatithrohs/ ld et 
bungrris. aaiheg hi ur- tothe / hing! M And! a bene facias hall Eng 
Ante 74 (e). never be awarded 0 he cordν,, without gauſe ſhewn 1 ou 
® Ante 74 ( take away the direction top ah cortmon officer, u. i ; t 
oft, 1s N ſheriff, andito dire! it eto the corone rs. Sochete, with 72 
v. 132, ſurmiſe che jbrifdid iondob the c appointed for. common 4't 
5s pleas ſhaſl: abs do tax en away, and / givemitp iv .cqurty plea 
See Ante 714. . L 88 3 8 


— 4 . we” 


Stradling verſus Morgan, in Scicea. 0 

Ity here and the action for it is only given by the 
- . party, and nothing is given to the 5 for 
hich reaſon the court without ſutmiſe or cauſe ſhewn has 
more cauſe to hold plea upon it than it has upon ah acti- 
n of debt brought upon an obligation. And as td What his 
een objected to the contrary, 1. that the penalty is given 
d be recovered in any of the king's courts of record by bill. 
int, or action of debt, and here the exchequer is one of 
ie king's courts of record, 27g the action of debt ſhall be 
zintenable here, Sir, although the words of the ac are ſo, 
et we ought to conſtrue ſuch general words to ſtand. with 
aon, and not cu aero as to I all order 
ind uſage» i And therefore they ought to be taken to mean x 
n fie of the King's courts of record uſual and proper for — agks 
hat purpoſe, and in no others. & For if the offe nee WAS 11 Co, 38. b. 
zone in London or in Northumberland, a man might not ſuc 38.8. Pro. E. 


f WW: i in the court of Oxford, and yet the court held OG: $304 39. 
before the mayor there is the King's court; hut the in- Heath's la 
nt of the makers of the act was not to give the fair but in 175. 
„be uns convenient for it, and wirhin their juriſdiction. And 

ele; ere the act gives the ſuit in any of the king's courts of re- 


ord by bill, plaint, or action of debt, if it ſhoult” be ex- 
pounded according to the words, a man might ſue for the 
enalty in the chancery by original writ of debt, for that is 
rithin the words, and it never was ſeen that any Writ of. 
debt was returned into the Echancery, hut the intent of the 
words is to give the party an action of debt in ſuch courts 
wherein actions of debt are ſuable, and a bill of plaint in 
ſuch courts wherein original writs are not ſued nor returna- 
ble, but where bills or plaints are uſed. So that the intent 
of the makers of the act was to purſue order and juriſdicti- 
on, and not to alter order, ot to give a new juriſdiction to 
courts which never had jutiſdict ion in fuch like caſes before; 
and therefore ſuch general words in acts ought to be inter- 
preted with reaſon, and not always according to the rigour _ 
of the tekt. And hereupon ſeveral. of the caſcs before re. 
cited for the underſtanding of ſtatutes were again repeated, 
and therefore it was ſaid, that notwithſtanding. the ſaid ot + 
jection of the offence had been done even in a county of 
England, the action here would not be maintenahſe in this 
court of exchequer without, ſurmiſe or cauſe. ſnewn. And 
13 of this. opinion was Frevuil the third baron, and ute the 
hout 72 baron. And Lute alſo ſaid, that by the ſtatute of 
rticuli ſuper Chartas cap. 4. it is ordained, that ne common 
1 pleas ſhall be from henceforth holden in the exchequgr contrary 
the | | $9 


F 


wn pores” AG 
— A 
4 — 
* 


. Eaſter Term a Elizabeth, in $acea; 


to the form of the great chartæn And hem alſo cited the ſta. 
tute of. Rutland made in 19 Kd, 1, v biech ſays, but fora 
much as certain. pleas, havꝰ been heretofore holdem in\our. exch+ 
guer, which did not concern us nar, our miniſlers of vaur ,exche- 
quer, whergby,as well our pleas, as the cauſes of eur prople ar 
unduly propogued and letted, we will and ordain thut no ple 
Hall be holden or pleaged im the-xxchtquer aforeſaid, unleſs it a 
ſpecially concern. us or our miniſters. aforeſaid, c by which 
ſtatutes, he {aid, the exchequer is reſtrained, from hold 
common-pleas, except in the gauſes aboveſaid 3 which- ſte- 
tutes it was not the intent of the makers gf the ſaid, ad of 
7, diu. G. to repeal, and thieteſore this ſuit in the exche- 
quer is not maintgnable. 104201 m012to tha 5 


* 
- 


Erde Bot Saunders chick baron was of, opinion, to the conte, 


patent Saws For he,ſaid;; 470 exchequer has, of very ancient time been 
i Glanvil,inti- court to hol all common pleas whatever between any of 
tulo libri. see the king's labjeQts, . And this (hec(aid)!.appears- by Glan 
4 Inſt. 113. vil, who an; the, title of his boqh ſays, er illos ſolum lege 
[+ 209 J + continet of eee quas placitur in curia re- 
2 ad ſcacrrinm, c. From whence it appents that ibe 
exchequer was then a court for all eommon pleas;, andthere 

has not been any reſtraint by ſlauute fince, hut by teaſon of 

the multitude of the king's buſineſs rat her than tor. want of 

power this cout has of late time cesſed to hold pleas between 

common perſons in other caſcs, than thoſe beſore mentioned, 

but not 2 ol juris, and he denied that: to be a ſlatule 

FE which was called the ſtatute of Rutlund, for: he; ſaid it was 

point has... <,7% 7 . 4 * * 2 a 

been much ohly an; ordinance made bythe king without the authotü) 
couttoverced. of parliament, {touching the. order, gt the. cole. of,exchequer. 
See 4 Inſt. 113. And as to the other ſtatute whichrefers-to!;dagyn; Charts, 


= + inf 55! he ſaid that there is no ſuch feſtraint in Magna, Gharia: 90 


tore, and that that they did not agree upon the authority and juriſdiction 


this opinion of ks x : : 
e e eee 
be rejected as UOug 1 n1'zhtow. Sn ine 


contrary to 


Ni er 304 DRE 0641 aur 22: 
great authority, and being oever read nor keard of before: Yet Pryn's Apimady. 45 36, 


57, gives many reatons to prove that it is no flatute. 
: | 


F 11666-9353 # 2 MITG3I 10. nenen ben $04 

But they all unanimouſly agreed that the teceiver of a 
common per ſon is out of the petiatty of the ſtatute, and that 
by the declaration the defendant Hall be intended à receiver 
of a common perſon, becauſe the declaration ſhall be taken 
moſt ſtrongly againſt the plaintiſf. And alſo they all 
agreed, that altho" the verdict he paſfed, yet for the fault in 
the declaratien the plaintiff ſhall not have judgment; 
5 | | QI ICIS 


=- Ty 
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Stradling verſur Morgan, in Scacca. 


band it is not remedied by t 
| y the ſtatute of : | 
in 2 matter of the count cannot be com L faults v8. P. Dy. 97. 
plea ing or inſufficient pleading, for that Sh * 1 of 0 Crompt. 
after the count ſhall be called the pleadi en comes J . 95. 3, 
is contained in the bar the pieauing, As that which 97. pl. 48. 
Saunders chief baron f ,/ replication, and rejoinder, A 8 
aungers CINCH, aron ſaid, that when Hromley was hes F . Are 
— Fer ene ſo adjudgediin the King's be h er rue. re 
vrit of error in an ejeftione firme, wink * th nch in a this 5 30 ſaid 
upon the verdict in the ejectione ir mæ wh 43 . gment given to the ce 
falt in the count. And note, that caſe eee. for de- opinion, where. 
ee Hl „Fer hien Soner the coutt * Ae Secaration and. 

f Ne the plaintiff ſhould not have jud *. Kr all adts entered 
2 4 p verdict, but that they would 1 2 PREG up- 9. record rela», 
hat he ould take nothing by his b WARS; Suga to award 23 plainte, 
aid, And afterwards 1 writ, for the cauſe afore- be ,or actions, 
' terwards it was ſo awarded, as rer before the ſame 
judgment which here follows. n N appears by erer well as thoſe 
| ereupon all and ſin Wr Fo 8 "Jo A 20 after, were re- 
Mn ene prone ng 
ng thereupon had awonglt them, becauſe i liberation be> pe ret ofthe 
2 here that the aforeſaid wit and declar to che gecord. 
declared, aid Thomas Stradling in manger and f —— 
* — 2 = matter ſpecified inf the ſame is 9 <orhiph 
that the aforeſ 77 it is conſidered; by the ſame. ba . 
and declarati Tap Strading take nothing b hi en Jodgment 
wy 7 aforeſaid, and that the raid. Thomas ge 8 ; 
nid Rewland 9 5 lady the queen now-, And alſo OE: 
this court, organ as to the premilles be. diſmiſſed f wo 

ſt, gad $0 thereof. without, day, K. e 


1 


* 


Ab Term 


2 U 3 El. N. L Freeman and Fort his wife by All their lands and 
1921. North. chattles, fo that he might have their bodies Here at this der, 


Same prece- 


picee= viz. on the octave of St. Michael, to acknowledge what tight 
326. b. pl. 2g. they claim in two meſſaages, two cottages, by 


Delendants 
Pray oyer. 


penny tent with the appbrtenanees in Artbingworth in the 


| 1 to William Saunders eſquite by fine thereof Between 
t 


20 acres of paſture, one acre of wood, 8 acres of furze 


c purtenances to be the right of the ſaid William, and ha 


of the inheritance of the aforeſaid Henry, the day when 


The Pleadings: Saunders verſus Freeman. 


- 
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* 


, ** 


A report 775 jadgment given in the Common Bench hen 4. 

Lumen in Miehaelmas term in the third and fourth hr 
the reign of quith Elizabeth,” upon a vłrdikł found in a quid 
juris clamat brought by Willizm Saunders &gainft George 
Freeman and Joan Bis wife, Aa tht record ayer 
among ft the records of Michaelmas lem 2 & 3 Elizabeth, 
Rot. 1321. and it was as follows,” OO 0, 


4 Th. E 


IHE ſheriff was commanded that he diſtrain George 


| wo gardens, 
100 acres of land, 40 acrts of meadow, 20 acres of paſture, 
one acre of wood, 8 acres of fürze and heath, and one 


county aforeſaid, Which Henry Ealing in the court heit 
em made, &c. And now here at this day came às wel 


the aforeſaid Willſam by Richard Perwith his attorney, as m 
the*aforeſaid George and Joan in their proper perſons. * And lo 


_ _ thereupon the ſame Nilam prays that the aforeſaid Gy: ba 


aud e may attorh to Him thereof, &c. And the afote- m 
ſaid George and Jenn pray oyer of the writ aforeſaid. And Je 
it is fend to them, &t. They alſo ptay er of the note pl 
from whence the fame writ iſſued; and it is read to them F 
in theſe words, © Between William Samide#s Eſquire" tom- A 
«« plainant and Henry Edling deforceant of two meſſuages, 
& two cottages, 100 acres of land, 40 acres of meadow, 


«« and heath, and one penny rent with the appurtenances 
© jn Arthingworth, whereof a plea of covenant was ſummon- 
«© ed between them, viz. that the aforeſaid Henry has ac- 
«© knowledged the tenements and rent aforeſaid with the ap- 


5 ”— pg eg ww TT SY 


40 granted for himſelf and his heirs that the aforeſaid tene - 
44 ments and rent with the appurtenances (which the aſore- 
« ſaid George and Joan hold for term of life of the ſaid Joan, 


e this agreement was made, and which atter the death of 
«© the ſaid Joan ought to revert to the aforeſaid Henry and 
* his heirs) after the death of the ſaid Jean ſhall wholly 
© remain to the aforeſaid William and his heirs for ever; 
** to hold of the chief lords of the fee by the ſervices which 

| TUES | « to 


The Pleadings : Saunders verſus Freeman. 
to the aforeſaid tenements and rents belong. And for 


« this acknowledgment, grant, fine, and agreement, the 
4 « fame William hath iven to the aforcſaid Henry 100 
CE © marks ſterling.“ Which being read and heard, the 


ſame George and Jean ſay, that they by virtue of the note 


1 fore ſaid ought not to attorn themſelves to the aforeſaid 
th William Saunders for the tenements and rent aforeſaid, be- plend in bar of 


cauſe they ſay that before the aforeſaid Henry Ediing had the attornment 
any thing in the tenements and rent aforeſaid with the ap- ® deviſe of the 
;urtenances, one John Ealing was ſeized of the tenements get ln 
and rent aforeſaid with the appurtenances in his demeſn as 
of ſee ; and þ that the ſame tenements and rent are, and at [+210] 
the time of the death of the aforeſaid John Edling were held 
of the aforeſaid, William in ſocage by fealty and rent of two 
pence to be paid yearly at the feaſt of St. Michael the arch- 
angel. And the ſame John being ſo ſeized thereof, the 
ninth day of March in the year of our Lord 1556, at Ar- 
thingworth aforeſaid made his laſt will and teſtament in 
writing, and thereby deviſed to the aforeſaid Joan the tene- 
ments and rent aforeſaid with the appurtenances, by the 
name of his houſe-with the appurtenances to the ſame be- 
longing for ever in the town and fields of Arthingworth, to 
have to her and to the heirs of her body lawfully begotten ; 
and afterwards he there died, aſter. whoſe death the fame 
Jean entered into the tenements and rent aforeſaid with the 
appurtene nces, and was thereof ſeized in her demeſn as of 
{ce tail, by form of the laſt will and teſtament aforeſaid. 
And afterwards,; viz. the ſecond day of May in the _ 
* rare th the reign of the lord and lady Philip and 
Mary late king and queen of England, at Arthingworth 
aforeſaid in the county aforeſaid, the ſame Joan took to huſ- 
band the aforeſaid George, whereby the ſame George and 
Jean, in tight of the ſaid Joan, were thereof ſeized in their 
demeſn as of fes tail, vig. to the ſame Joan and to the heirs 
of her body lawfully begotten. And this they are ready to 
verify, wherefore they pray judgment if they by virtue. of 
the (aid note ought to attorn themſelves to the aforeſaid 
William thereof, . cke. | ; 
And the aforeſaid William Saungers ſays, that by any Replication, 
thing before alledged he ought not to be precluded ſrom | 
having the attornment of the aforeſaid George and Joan of 
the tenements and rent aforeſaid by virtue of the note afore- 
ſaid, becauſe by proteſting that the ſame tenements and rent 
with the appurtenances are, and at the time of the death of 
the aforeſaid Jobn Ealing were held of the ſame Villiam by 
. | knights- 


= 


Traverſes the 
deviſc in tail. 


Rejoinder. 
Maintains the 


deviſe in tail. 


Iſſue. 


Vinire facias. 


cauſe ay well, &c. | Aligt dtpire facis returnable the oQare 
TE 91 OG ITN OTE 
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The Pleadings * Saunders o4r/uFietman, 
knights-ſervice, and not in Tocage” #s the afotetaid "Git, 


John there died, after whoſe a ee enteted 


into the ſaid tenemen's with the lang nces,” and was 


ares 


the-ſame tenements and rent with the SEO 
their demeſn as of frechold in right of Ihe 


here ' prays Junigment, and 
oreſald George and Fran may artorn to him here. 
of, &o. 5 l 9 74 1,75; l 4, bielo zol 21 7 
And the aforeſaid Cergt and Joan as before fay that the 
aforeſaid Fehn Edling by his Taft will and'te(fament aforcfaid 
did deviſe to the ſame Pan the 'renements' Aid rent afore- 
ſaid with the appurtenances by the name aforeſaid, to have 
to her and to the heirs” bf” her body TawfullF” begotten, a8 
they haye above alledged. And of this they put tt emſelves 
_ the country: And the aforeſaid "F/illium Saunders 
ewiſe. Therefore the ſheriff js commanded that he cauſe 
to come hete on the oftave of 87. Marlin twelve, Kc. by 
whom, &c. and who neither, &c. to tecognite, &c. b 


of St. Hi 0 itt an „ b. 
2 10 Ait 2 


0 34 3 21 4 N 7 * Py ' BY » of 4 i : 


It 
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e 


Gif 71. cam. 


+ Mich, Term 


k appears by the record that the fine upon which the 
writ of Ovid juris clamat was founded, was levied between 
the faid lliam Saunders complainant, and one Henry Ed- 4 — 
lng deforceant of the tenements in Arthingworth in the hes; vey | 
county of Northampton, and was as follows, viz. “ That gives a privy 4 
« the aforeſaid Henry hath acknowledged the tenements and verdict, and on 
« rent afotefaid with the appurtenanees to be the right of nfm ee 
« the ſaid William, and hath granted for himſelf and his verdi&ia court 
« heirs that the aforeſaid tenements and rent with the ap- centraty to 
« purtenances, whicly the atoreſaid George and Foan, the 4 > grad; 0 
« day when this agreement was made, held for term of life verdict all be 
« of the ſaid Joan, of the inheritance of the aforeſaid good, and the 
4 Henry, and which after the death of the ſaid Joan ought 7 4 > 
© to revert to the aforeſaid Henry and his heirs) ſhall after n 2 
« the death of the ſaid Joan wholly remain to the aforeſaid 8. P. Co. Lit. 
© William and his heirs for ever, to hold, &c.” And the ya 3 
faid George Freeman and his wife plead in bar of attornment, Heath“, 4 wha 
that hefore the ſaid Henry Ealing (the conuſor) had any 228. Tri. per 
thing in the” aid tenements, one John Edling was ſeized Pais 218, 273. 
thereof in fee, and held them in ſocage of the plaintiff, 
and by his teſtament in writing made in the year of our 
Lord 1556 at Arthingworth aforeſaid he deviſed to the ſaid 
Joan the ſame tenements by the name, &c. to have to her 
and to her heirs of her body begotten, and afterwards died, 
after whoſe death ſhe entered and took to huſband the ſaid 
George, whereby they in right of the ſaid Jean were ſeized 
11 tail, and therefore they demand judgment if they ought 
to attorn. And the ſaid William Saunders ſays, that well 
and true it is the ſaid John Ealing was ſeized of the ſaid te- 
nements in fee, but he ſays that he by his ſaid teſtament 
deviſed them to the ſaid an for term of her life, and after- 
wards died, after whole death Joan entered, and was ſeized 
thereof in her demeſn as of freehold, and the being 10 ſeiz - 
ed took to huſband the ſaid George Freeman, without f that [+211] 
that the aforeſaid John Ealing by his laſt will and teſtament | 
aforefaid deviſed to the aforelaid Joan the aforeſaid''tene- | 
ments and rent with the appurtenances, to have to her and 
the heirs of her body lawfully begotten, as the aforeſaid 
(George and Joan have above alledged. And the ſaid George 
Freeman and Foan by their rejoinder maintain the deviſe in 
tal, and thereupon they were at iſſue, which was tried by 
niſi prius at Northampron, and the peſea came in as follows, 
** viz. Afterwards at the day and place within contained 
before James Dyer knight chief juſtice of the lady the 

«© queen 


by 


—+. 


Michaelmas Term 3 & 4 Elizabeth, in C. B. 


% queen of the common bench, and Villiam Bendle fe, 
jeant at law juſtice of the ſaid lady the queen aſſigned u 
*«< take aſſizes in the county of Northampton, by form of the 
«© ſtatute, &c. came as well the within named Willi 
« Saunders by his attorney within contained, as the within 
% written George Freeman and Jaan his wife by John Faryy 
« their attorney. And the jurors of the jury: whereof men. 
tion is made being calſed like wiſe came; who to ſay the 
& truth of the within contained heing choſen, uied, ſworn 
„and charged, retired from the bar there to communicy: 
© with one another under the cuſtody of one of the bailis; 
of Themas Lovet eſquire then ſherift of the county afore. 
„ ſaid. And after the riſing of the court aforeſaid and ad. 
© journment of the ſame court until eight of the clock on 
“ the morrow of the ſame day, viz. Wedneſday the nin 
% day of 7uly within written, the ſame jurors under the 
*+ cuſtody of the aforeſaid bailiff in the abſence of the par 
<< ties aforeſaid, on the within written Tueſday in the even. 
<* ing about eight of the clock in the afternoon of the ſame 
*« day, came before the aforeſaid juſtices at the inn of the 
ſaid juſtices in the town of Northampton in the county 
, aforclaid. And the ſame jurors being then and ther 
«« aſked by the ſame juſtices whether or no they were agreed 
sol giving their verdict touching the matters within con- 
* tained, ſaid that they were fully agreed thereof between 
them. And thereupon: the ſame jurors ſecretly ſaid upon 
& their oath, that the within named John Ealing by bis lf 
will and teſtament in writing within written deviſed to 
& the aforeſaid Jean the tenements and rent within ſpeci 
* fied with the appurtenances, by the name of his houſe 
„ with the appurtenances to the ſame. belonging for everin 
<< the town and fields of Arthin th, to have to her and 
4 to-the- heirs of her body lawfully begotten, as the afore- 
„ ſaid George and Joan within have alledged. And then 
+ That after „the ſame jurors, for their eaſe (as is the cuſtom) to f cu 
15 verdia, and drink together, if they pleaſed, and to lie togethe 
and at their until the morrow. aforeſaid, and then to give their ver- 
own expences, © dict aſoreſaid openly before the aforeſaid juſtices u 
the jury May « Northampton aforeſaid, by the command of the juſtice 
until, &c. Sce ** aforeſaid departed together under the cuſtody of the afore 
T. a. H.4. 22. © ſaid bailiff unto the place from whence they came. Os 
Ed. 5 b. 545, which ſaid ainth day of July before thi aforeſaid juſtice 
Co.Litt.227. b. in the open court aforeſaid at the caſtle aforeſaid: came 
Heath's Max. © the aforeſaid William Saunders by his attorney aforeſad, 


230. Tri. per « and 
Pais 218. * 


: 


* 
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« and the jurors of the jury aforeſaid under the cuſtgdy of 
« the bailiff aforeſaid. being called to give theit verdict 
« aforeſaid open! of and upon the premiſſes came, where- 
« ypon the verdic aforeſaid in manner and form aforeſaid 
given by the jury aforeſaid before the aforeſaid juſtices at 
« the inn aforeſaid, on the aforeſaid eighth day of July in 
« the evening of the ſame day, being by the court then read 
and repeated, and the ſaid jurors being thereupon aſked he- 
« ther or no uy would affirm the ſaid verdict, the ſame jurors 
« not deny ing that they had given the verdict aforeſaid of and 
upon the premiſſes on the daythen laſt paſt, but for certain 
« cauſes ſpecially moving them and their conſciences holding 
« the faid verdi& for nought, anſwered that they were now 
« otherwiſe agreed together upon the matter; and they fay 
« gpon their oath that the aforeſaid John Edling by his laſt 


ith 

1} WY © will and teſtament aforeſaid in writing did not deviſe to 
i © the aforeſaid Joan the tenements and rent within ſpecified 
(with the appurtenances, by the name of his houſe with 
ne © the appurtenances 10 the ſame belonging for ever in the 
the WY © town and fields 'of Arthingworth, to have to her and to 
dhe heirs of her bady lawfully begotten, as the aforeſaid 
William Saunders within has alledged. And they pray | 
2a WT © that this their verdi& in form aforeſaid given may be re- 
on. corded by the juſtices aforeſaid, &c.” And becauſe the 
den juſtices here will adviſe of and upon the premiſſts before 
pon bey give judgment thereon, day is given to the parties afore- 


aid here until, &c; | 
| to And upon this matter, whether the firſt verdi& was good 
ci. WY 2nd the ſecond void, or the ſecond good and the firſt void, 
due WY as argued this term in the common bench by ſerjeant Har- 
er in per for the defendants, and b ſerjeant Carus for the plain- 
and tif. And the laſt day of the term the juſtices ſhewed their 
on- opinions ſeverally, but 1 was not preſent at either the one 
then I argument or the other. And all the juſtices (as I was cre- 
en dibly informed) unanimouſly agreed that the laſt , verdi& 
her I ſhould and, and that the firit ſhould not he taken as @ ver- 
wet- di, for the jury was charged openly in court, and 1n court 
+ x WY (heir verdict ought to be received, and that which they ro- 
ſtien i nounce openly in court ſhall be taken to be their verdict. 
fore WI And altho? it is uſual to take the verdict privil when the 
O vurors are agreed, yet. the law does not nece arily tequire 


tices this, but it 1s only out of curteſy for the a eaſe of the furats; «Moor 33. TH. 
Wl and in ſuch caſe what they then (ay. hall not be looked up: ves Paig3 


ſaid, on as their verdit, until it be openly pronounced in court, 


\ and And when they come into court the plaintiff ſhall be called, » ibid. 


and may then be nonſuited : » Bur when they give 2 privy 
| verdict 


- 
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verdi the plaintiff is not demandable, nor can he be the 
nonſuited, and he may be nonſuited hen the verdid er 


Dy. 204. pl. 3. of right to be given, ergo it is of force when given in coun 
Co. Litt. 227. b. and not elſewhere. © And even in coutt if they pronounce 


2 H. H. P. C. 
299, 300. S Mod 


a verdiQt they may change it if they have miſtaken it, or if 


350. Tri. per it was not full in law, or for any other feaſonable cauſe in. 


Pas 274. 


mediately perceived ; for, it was ſaid, in the lord chief 


4 5 Mod. 350. juſtice Mountague s time one d Archer .was arraigned in u. 
3 8 8 in the 


VVV u H. . king's bench for felony of the death of a man, and the Jury 


2. pl. 3. Fitz. gave their verdict, not guilty, and preſently after they dad 


Verdia18 Bro. the 
12, Conſpiracy 
13. Judges 3. 
Jurors 7. 

Vin. Abr. tit. fo 
Trial E. g. pl. 4. 
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had miſtaken themlelves, and they ſaid he was guilty 
and this laſt was received and entered as their verdia. 
© And in 11 HF. 4. in conſpiracy againſt two the inqueſt 
und one guilty, + and it was there ſaid that their verdid 
was contrary in itſelf, for a conſpiracy cannot be but be- 
tween two at leaſt, and if the one is not guilty the other is 
not guilty ; for which reaſon they were ſent hack, and d. 
terwards they came again and ſaid that both were guilty, 
and ihis was received as their verdict. So that upon occa- 


+ So in Dy.204 ſion they may contradict + their firſt ſaying, and if they 


pl. 3. to part the ma 
ury gave a 
nA, at the 


nay vary from or contradict their firſt ſaying in open coun, 
a fortiore they may do it upon better advice when their firſt 


bar for the de- verdict was given out of coure, and they not diſcharged, for 


fendant, and t 
being remand 
ed to enquire of 
the reſt, they 


hey were not out of the cuſtody of the bailiff, but always 
under his cuſtody, as the record ſhews. And altho' the 
poftea contains that they were ſent back to the place from 


came again and whence they came, to cat and drink together if they would, 


changed that 
verdict( of their 


own accord 


yet it was not found by the poffea that they did eat and 
drink indeed, and it ſhall not be taken that they did ſo, in- 


withont being aſmuch as it is not ſhewn by the record, nor aver'd by the 


ut to it by the 
judge)and with 
the reſt ga 


party. Wherefore their open verdict in court was taken to 
be their verdiQt by the opinion of the whole court. And ſo 


for the plain- it was ofterwards adjudged, as appears by the record here. 


tiff, which was 
received. 


At which day here came as well the aforeſaid Jillian 


The re(t of the Saunders as the aforeſaid George and Joan by their attornies 


record. 


Judgment. 


1 Judgments 


aforeſaid. And thereupon the premilles being ſeen, and by 
the juſtices fully underſtood, it is confidered that the afore- 
ſaid William Saunders (if he will) may proſecute for having 
his ſcizin of the tenements and rent aforeſaid with the ap- 


239 · there miſ- PUNtENAances, Ae the aforeſaid George and Jean, by oc 


proved {235) caſion of the claim and plea aforeſaid” forfeited : And allo 
ern s 
638. 


lead. that the Hne aforeſaid (if he will) ſhall be engroſſed. And 
the aforeſaid George and Joan in mercy, &c. | 


A robot 


{ 


gon ED 
A report of the opinion 
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Caſe of the Dutchy of Lancaſter, at Serjeant's-Ian. 

4; divert of thr judges nd others learn- 
id in the law hereunder nanitd in a caſe depending in the 
court of the Dinchy of Lancaſter, wherein” many" things 
appear concerning the eflate and degree of the ſaid court, and 
of the lands of the ſame Datchy, as well as of tht perſen of 
the preſent queen in relation fo. the Dutchy, and'sf rhe bing: 
that have heretofore mherited the Daichy. ' 5 756% 11202 
44 21773 DIM 7 DIR ASQ VT IRF RN, ; | 


Ii 2180 Een 
b 1 


Keen the term 8 St. 7 — viz. 8 the Mic. Term. 
eve of $t.' Andrew the apoſtle, in the 4th year of the 4 Hl. | 
reign of queen Phzaberh, Dyer chief e 8323 
bench, Saunders chief baron of the exchequer, Raſal ne of of land 

the juſtices of the kings bench; and alſo one of the Juſtices ofthe durchy 
of alize in the county palatine of Lanegſtur, 2 Broton gase King 
one of the juſtices of the common bench, Cerbet die of the within age, to 
juſtices of the king's bench, Vſten one of the Juſtjces of the commence af- 
common bench, Frevil one of the barons of the excftequer, — wot 
Corus queens ferjeant, Puttrel ſerjeant who Was the other , is good, and 
juſtice of aſſize in the ſaid county palatine of Lancaſter, not avoidable 
Gerard the queen's attorney, Ruſtbe l the queeii's” ſollicitor, Þ7 reaſon of 
Carell apprentice'attorney of 7 and F wa n ap- r 
prentice who was one of rhe counſel of the faid dort, pl. 23. 4 Inff. 
the queen's command aſſembled at Serjcant inn in Fla. 799, 219. . 
fret, to confer together in order to underſtand the law in a 14. b. TA d 
certain caſe which was depending in the ſaid cohtt between Abt. ris. Pre- 
the queen on the one part, and divers of her ſübjects ſeve- ire N. b. 
ally on the other part, wherein the queen required their“ r: 
reſolution upon the matter in law. And the caſe was deli- 16 
vered to them in writing in this manner. — — n 
being ſeized of certain lands in right of his duch of Lau- 
cafler, made a leaſe to W. C. by the advice of te counſel! 
of the ſaid dutchy, and under the dutchy ſeal, for the term 
of 21 years, and died, after whoſe death kin "Etward 6. by 
like advice made à leaſe to R. W. of the ſame lands for the 
term of 21 years, to commence immediately after” the expi- 

ration, forfeiturt, ſutrender, or other determination of the , 
firſt term, the fame king EAward 6. then being within the 
age of 21 years, "The queſtion was, if the preſent queen 
ſhall be bound by this leaſe made by king Bund 5. or if 
ſhe ſhall avoid it by reaſon bf the nonage n the ſaid king 


Eduard 6. And this caſe was argued in the dutchy cham 

ber in the time of queen Mar „when ſir Edward V algrave dae 15 

knight was chancellor of the dutchy, on a demurrer.. upon . 
PART I. Mm 4 | 
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Michaclmas Term 4 Elizabtth, al Secſenad vlan. 
the point between John Scudamore e. and lady 


organ, late wife of fir: Richard k pigbt e 
| = P . of the . bench, de 5 upon 2 
caſc of, An sin the SY, Monmoyt 11 the 


1 55 them — well as ſir Robert 225 on 255 


a be Act ns 94 texin in the ſecon third years 9 pee , 
of ern, . ie once at the ſame ſoc th s- Jun and the other 
e Me at Were Hall in 2 being there aſſemblet 

9 — e cauſe, at 1 5 . they. bad, debated the 
1 yang At. 100 and by their ſeveral N at Henner 
"on anon. 5 Hob they owns ir opinions. 2 e greateſt 
diese | 9 — —.— all of them now aſſembled, ern hy 
ee © 25 who had but ls * fa, nfider the matter) unn. 


8. 
9e 

= 

Jan yd aban 


| acbee * Wo recd that ne uld not \the leak 
1 9 f ede. by reaſan af bis N 
. 5 0 they agreed, , * that by the common law uo 
MP LY 4 does as king ſhall 5 teated by his 
— bra ing has in him two. bodies, u. A bo 


u y politic. His body natural ( if it be 
e 122. 15 bah is a body wan. ache to K hy wel 
40 27 that come by nature or accident, to phe imbeciſi ity, af infas; 


0 


. ey or old 4 ie poi Barbi s that hap to the ur 
Cabs als a. tural — eater people. ut his body po 2 rr 
Pref. to a Inſt. cannot be ſcen or handled, co 159 5 815 ppt 0 and 1 
— wavy, ment, and conſtituted for the ditch 108. gf the e, and 
2 Finch 8a. che management of the public · weal, and this body 1s hi 
3Bac.Abr.123, yaid of f infaney, and old age, and ther; ae * 5 
305. galant A. and imbecilities which the bad) ee al, 7 Ie 10, and 

pl. 2. Poſt i this le what the king does } in bis hog tic cannot 
(m). ered dated or fruſtrated by any di bility 119 ag -natura 
W body, 4 And therefore his letters · patent whiths give authori 
Calvin's caſe. Of jut r or which give lands or tenements that he hu 


- Poſt 234 (a). bY A f. not be avoided by. reaſon of, his nonage. 


as alledged what Thorp ſaith in 26 un 
e I « = 285 Thall riot _ firmed, by Wk e, and 

i « 
2 of full 115 NJ 189 505 8 


, and in- 
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Cale of the Ditaby of Lancaſter, at ges eam c- Ius. 


41 ſo have many Peers and {ages of the realm ſaid.?!, And · M. 6. Ed. 3. 
allo it was ſaid, it appears in 6 Ed. 3. that the ſame king 82 
Eduard 3, brought a writ of right of a manor, as heir to, Any, 2 
king Richard, and chere it . was, pleaded that the king was n 
nia age, judgment if during his nonage he ſhould be re- 25 
ceived to this writ, and the exception was not allowed, for 
which reaſon the tenant demand: d the view and had it. By + 
which caſes jt appears that the nonage which the king has 
in his natural body ſhall not blemiſh or defeat the acts Of... 
ſuits which he does or purſues in his body politic. 17 70 

Further as to the things which he has in hig body matu- 3 
ral, they took the law to be f that of the king has land hy g. N. crmpr. 
deſcent on the part of his mother or other anceſtor, or which 5; E. 41 . 
he (when king) purchaſed, in (fee in che capacity of his ody d Hern . n. 
natural, or which: he purchaſed before he was king, if he fü. 
(being king) gives them to another during his nonage, ſucß 
git by the coutſe of the common la w hall hever be defeated 
by reaſon of his nonage· For althongh he has or takes be 
land ain his natutal body, yet to this natural body is con- | 
joined his body politic, Which contains bis.royal;eſtaze.and.. 
dignity, and the- politic includes. the body natural, but 
the body natypal is the loſſer, and with this the body polit.. 
tic is conſolidated. So that he has a body natutal adotned _ 
and inveſted with the eſtate and dignity royal, and he has 
not. a body natural. diſtinct and divided by itſelf from he of- 
hee and dignity! royal, but a body natural and /a hedy poli- 
tic together andiviſible, and theſe. two. bodies te jar ˙b- 
raed in one petſon, and make one body and nat divers, — ; 
that is ® the body corpotate in the body natural, gt;acontra „Niger 1. bh 
the body natutal in the body corporate. So that aha hedy my 
natural by the conjunction of che body politic t t jj 
body politic contains dhe office, government, and Mejeſt 
yal) is magnified, and by the ſaſd conſolidationchath in it 

body politic, far which.reaſon the adts which. the king 
does touching the things that he poſſeſſes or inherits in the 
body natural. equire the ſame eiteumſtance and ordet as the 
things which he poſſeſſes or inherits in, the hody palitic do 3 
for the thing poſſeſſed is not of ſuch can ſideration as to 
change the, nature of the king's. perſong but the perſon who 
poſſeſſes it changes the courſe of the thing poſſeſſed. £ And . . P. r:Keb. 
therefore. it was held, that if the king will part with/land in 643.2Finthz39 
ſee hich he has/byideſcent on. the-part-of his mother, ot b Ny 
ſome. other anceſtor, who was not king, this ſhall paſs by his 

<r5-patent only without other matter, and without livery 
al ſei in, ſor he cannot make livery of ſeizin in his body 

M m 2 natural 


{ £ 


* 
” 


Made Term 4 Elizabeth, at Scrjeamt's-Ian, 


natural diſtin& from the body politic, becauſe they are one 
es © fame body and not divers. So that he cannot do it without 
M. 38. H. 8. doing it as king, and it would be inconvenient and beneath 


— the dignity royal for the law to make the king give livery in 
not take nor Proper perſon to a ſubject. h And beſides livery of ſeizin 


part with any is matter of fact, which the king cannot do, for his ach 
thing 3 ought to paſs by matter of record, which is ſuitable to hi 
ond AEST. majeſty, and therefore the land ſhall paſs by the king's let. 
6. 10. b. Fer Choke ters-patent only by the courſe of the common law. And ſo 
Dy. 74- pL 17. it has been the ptactice with regard to the lands which de. 
N 8 20. ſcended to the king from the duke of York, the earl d 
33. Dr. stud March, and others of the king's anceſtors who never were 
„ ep kings. And alſo if a man would give land to the king and 
. — 2 to his heirs, which he would veſt in his body natural, and not 
$2, $3. Poſt in his body politic, the king cannot take thigghy livery, bu 
484, $53, $62. it ought to paſs to him by deed enrolled or matter of record, 
1 9 cauſa-qua _ And if the mother or other anceſtor of 
> Vide M. e king makes a leaſe for life, rendering rent, with re-entry 
H. 6. b default of payment, and dies, ſo that the reverſion de- 
Choke. T. 7 Ed. ſcends to the king, if the rent be in arrear, he ſhall re-enter 
— 4 — 25 without demand, for he is not bound by law to make demand 
H. 20 H. 8. in bis proper perſon, —— ua ſupra: m But the breach d 
9 , | 
Bro. Faits en- a condition ought to be found by office before the entry d 
rolle 16. Feoff- the King. ® And fo if the king aliens land which he had by 
EN Cie. deſcent from his mother, he ſhall not defeat it by reaſon 
2 Rol. Abr. that he was within age at the time of the alienation 3 “ for 
ne pl 1. his body politic which is annexed to his body natural take 
85 + 213% away the imbeciſity of his body natural, and draws the 
* — body natural, which is the leſſer, and all the effects theredl 
Prerogative Z. to itſelf which is the greater, quia mogis dignum trabit ad 
CN minus dignum. And yet if land deſcends to the king fron 
. op *42 his common anceſtor, he ſhall have it by reaſon of his bod) 
i S. P. Poſt 243 natural, for this body is privy to the deſcent, but the bod) 
(i, and ſee the politic is not privy to this deſcent. And if the ſecond fe 
books there of the king purchaſes land, and aliens it within age, and 
m 5 Co. 52. b. terwards the king and his eldeſt ſon die, ſo that the ſecond 
2 Co. gs. b. ſon becomes king, he may enter for the nonage which vn 
pong pi in him before, viz, at the time of the alienation when | 
i Finch 8 was not king, but yet he ought to have an oſſioe before li 
2 Finch 232, entry to find his title, becauſe his perſon which had a rigit 
4 of entry before has now the eſtate royal united to it, whid 
„Co. 9 can do nothing without record. But if he had been king! 
Moor 149, 150. the time of the alienatiqh, he ſhould never have "avoided ® 
T. Raym. co. by reaſon of his nonage, & for it would be repugnant to 


Poſt 238 (d). that he js diſabled to make a fcoffment or leaſe, who is ## 
3 Bac, Abr. mum 
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| dutchy of Lancafler could not paſs from king Henry 4. by 135. b. 
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itted and received to govern the and the people, 
4 all the buſineſs of the realm. Da in 8 | 
caſe here king Henry 4. was ſon. and heir to h A Gaunt, 
who was one of the ſons of king Edward 3. and alſo ſon and 
heir to Blanch wiſe of the ſaid a Gaunt, who Was daugh- es 
ter and heir to Henry duke of Lancaſſer. So that the dutchy on 
of Lancafter came to the ſaid king Henry 4. by deſcent on the | 
part of his mother, b and in this caſe if he had not after- 3 
wards been king, his poſſeſſions ſhould have paſſed by live- 3 b. 138. 8. 
ry and ſeizin, _— ee e Sc. in the 8 2 as | 
the poſſeſſions of other ſubjects ought to c But a N E 
E depo king Richard 2: and had Hamea upon him 135. 4 | 
the royal eſtate, and ſo had conjoined to his natural body 
the body politic of king of this realm, and was become king, 
then the poſſeſſions of the dutchy of Lancaſter were in him 
2s king, and not as duke, 4 for the name of duke being « Litt. R. 2or. 
lower than the name of king, was drowned by the name of Crompe. J. C. 
king, and by the acceſſion of the eſtate royal to him who *35** 2-277 
was duke, for the king could not be duke in his own realm, 

he might out of it. And in like manner the name 

of the dutchy, and all the franchiſes, liberties, and juri(- 
dictions thereof, whilſt they were in the hands of him that 
had the crown and juriſdiction royal, were extinguiſhed by 4 
the common law. © And after that the poſſethon of the « Compt. J. C. 


livery of ſeizin, but by his letters- patent under the great ſeal 
of England, without any livery of ſeizin or attornment, as 
the poſſeſſions of the dukedom of York, or the earldom of 
March, or ſuch other poſſeſſions, which have deſcended to 
the kings of this realm from other anceſtors than kings, have 
uſed to paſs heretofore from the kings of this realm, f and, Moc 
ſo they ſhould have paſſed until this day by the common a, gend. 8 
law, if no ſtatute had been made to the contrary. And 
therefore this grant or alienation of the lands parcel of the 
dutchy made during his nonage ſhould not be avoided by 
the common law. And fo they took the common law to be 
in this caſe. But in order to take away the common law, 
and to have the dutchy to be a dutchy with liberties to it, 
28 it was before, and to alter the order and degree of the 
lands of the dutchy, the ſaid king Henry 4. made a charter 
e of parliament, which is entitled Carta Regis 

enrict quarti de ſeparations Ducatus Lancaſtriæ a Corona 
Autteritate Parliamenti, anno Regni ſui prime, part whereof 
here follows, 

Henricus 
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Charterof H. Henricus Doi gratis ra Angie ot Fraxtia, diminus Hz 
4. of ſeparation bern omnibus. ad ques prefentes liter 'perverint' ſuluten, 
of the lands Seipris gudih du duratur Lancaſiria, ar quum piura alla a 
— ratur, honorety caſtra, maneria,  feoda, ne, a ds: 
of Lancafer mi nia, imru ri num neftrum uigliæ ot Wallize; et althi, mit 
from the ft per morkemt calebris mnmrie Henricy mupur dacir Lancaf- 
Nb. S. fie, abi mri, oc chariffumi dentini et Patris agi? Jahainis 
” Nymn, 90. naper diets Zancuſtriæ, necnom chariſimæ dominm ef matrix 
Lutw. 1235, notre Blantiis unoris eu, filie tt heredis prædilti Henrici, 
1236. Abbit jus bæreilitaris, ameguam ad flatum et dignitatent rega- 
em rerum dominus oniniam' ſua ineffabili” clementia nos nuper- 
eim FOVeavuir; deſemnderuat et acriderunt, in quibus quiden 
daratu; commatibus; honoribus, caſtris, maneriis, fefſeſſiontbus, 
et domimis di verſa libertutets, jura regalia, con ſuei udinet 
francheſiæ dittis progenitoribus et anteceſſoribus noſtris, guæuam 
- wvidelicet ii ef heredibus de corpore fuo exeuntibus, et guædun 
febi et bharedibus maſculis de corporibus ſuis exeuntibus, gu- 
dam prefuts domino et patri nifiro ad terminum vitæ ſue per 
divevſas charids tam domini Edwardi nuper regis Anglie avi 
noflti, quam domini Richardi nuper regis Angliæ ſecundi pi 
conyue/tuni, ſunt ot fuer unt conceſſa, prout in chartis preditiis 
eren, quarum tenores ſequuntur in hec verba. Eduard 
ei gratia, c. Sciatis quod ſi nos debita conſideratione pen- 
ſanites geſtur magnificos cunctorum qui nobis in guerris noſiris 
laudabiliter et rem e ſervierunt, ipſos deſideremus honoribus 
attollere, et pro weribus juxta merita præmiare, quanto magit 
filios noftros, quos tam ſapientia guam in geſiu nobili alios præ- 
cellere conſpicinins, et qui nobis lacùm tenuerunt et tenere pote- 
runt potiorem, nos conpentt majoribus honotibus ei gratiis pra- 
regave ] Conſiderantes itaque probi tatem ſirenudm #t ſapenti- 
am precellentem chariſſimi filit neſtri Johannis regis Caflalle et 
| Legionisy ducis Lancaſtriæ, qui laboribus et eapenſis ſemper /e 
nobis obſeguieſum exhibuit pro nobis plaries in neceſſmatibus 
intrepid? fe guerrarum diſcriminibus exponende, et volentes to 
pretextu, ac conſiderantes eundem filium noſtrum aliguali com- 
meds et honore ad præſens (licet non ad plenum preut digna merita 
expoſcunt ) remunerare, ex certa ſcientia noflra et late corde, di 
afſenſu Prelatirum et Procerum in inſtanti Parliaments ngen. 
apud Weftmonaſterium convocatorum' exi/tentium, conceſſunus pro 
nobis et haredibus naſtris prafate filio naſtro, quod ipſe ad totam 
vitam ſuam habeat x = comitatum Lancaſtrie Canceltariam 
ſuam, ae breviaſua ſub ſigillo ſuo pro officio Cancellarii deputan- 
[ +215 ] d confignanda, juſticiarios ſuss tam + ad placita corone, quan 
ad quecunque alia placita communem legem tangentia, ten 
ac cognitiones eorundem, et quaſcunque executiones per brevia 2 


ra 


8 
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6 min;/tros ſuas ibidem faciendas... Et quatungite akid\ libtitates. 


ai alia ad comitatum Palantiun pertinentia- ages. ber, - 
ar ct canes (fie eee eee Cottre dig. 


— bus libertatibus at fnamcheſiis, ac alu νj, Gi, 
commoditatibus,” et proficuts quibuſcunguey quibus preedutins. dp 
ninus et pater nofter, dum uixit; aam ad terminum vile fun rx 
coceſſione pr eedifti Rithardi nuper regis Babuit et tenitity; nabis 
i dddis haredibus noftris in dittts chartis  fpecificatis purnari! 
tt iategrè conſervari, continuarty = ee yr. ac * 
reſentium ex certa ſcientia noſtra, de aſſenſu pr - 
— noſtri —_— — diſcer nimus, et ye vera 
pro nobis et haredibus noſtris, guad tdm ducatus noſter Lancſ 
trie, quam univerſa et ſangula alia camitatus, honores, coſtra, 
naneria, feada, aduacationet, poſſtſſunes, annuitates, et dommiga - 
quecungue, nobis ante adeptionem uignitatis ngſtræ regia quali - 
tercunque et ubicungus jure hareditario, in dominico, ſeruicias, 
vel in reverſione, ſeu alias qualitercungue diſcenſa, nobis et diatis 
| beredibus noftiis. in chartis predidtis ſpecifitatis in forma predic» 
ta remaneant in perpetuum. * Et quod taliter, et tals madoy t g.. Moor i 9 
fer tales officiarias et miniſtros in omnibus remaneamt, deduuam- 1 Keb. 643. 
tur, gubernentur, et pertraftentur, ficut remanere, daduci, gu- 
bernari, et pertractariyfi deberent ads ulmen dignitatis regie aſſumpti 
ninime fuiſſemus. Ac inſuper quod talia et hujuſmadi libortates, 
Jura regalia, conſuetudines et francheſie in ducatuy comitaty, 
bens ibut, caſtris, maneriis, feodis,"' «t cateris paſſefſonibus, et 
n deminiis prædictis, in omnibus et per amnia in perpetuum ba. 
beantur, exerceantur, continuentur, fiant, et utentur, et per : 
tales efficiarios et miniſtros gubernentur et exequentury gue: et 
qualia et per quales officiarios et miniſtros tam tempore didi dumini 
et patris noſtri, guam temporibus aliorum progenitorum et antes 
forum neftrorum in dictis ducatu, comitatihus, honoribus, caſtris, 
naneriis, feadis, et aliis poſſeſſonibus, et damintis ꝓrædictis, uti 
bert ac regi et gubernari conſueverumt virtute chartarum 
prædictærum. Volentes ulterius et concedentes, ac pro nabis et 
beredibus noftris predittis ex certa ſcientia ngſira, et Aſſenſu 
; predidtis, plenarie declarantes, quod: univerſi et ſinguli tenentes 
a ducatu, camitatu, benoribus, maneriis feodis, et alias poſſeſſi- 
| obaz et dominiis predittis, et heredes ſui ade — — & in 
annibus tales adeo liberæ et illeſe conditiones, tam ingreſſubus ſuis in 
hereditates 
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de jure, a dignitas naſtra regia nobis nuſquam accidiſſet, lila 
Alper, noftra dignitatis regiæ, aut quod ducatus, comi 
bonores, caſtra, maneria, feoda, aduocationes, poſſeſſunes, di- 
minia, et libertates prædicta in manu noftra jam 2 ſeu ah. 
gua interriptiane, ceſſatione, vel diſcontinuation. libertatum pre- 
dictarum, ſeu aliquibus aliis occafiomibus, . caufis, \ coloribus, vil 
impedimentis 1 (que in contrarium præſentir volunta- 
tis, conceſſionts, et declarationis naſtræ rigorem ſeu a factum ai. 
quem habere nolumus ) in aliguo non obſtantibus. 

By which charter it is ordained that the dutchy of Lax 
cafler and all the poſſeſſions thereof ſhall not be altered or 
changed by reaſon that king Henry 4. aſſumed the yal ef. 
tate upon him, but that they ſhall be preſerved and continu- 
ed in the ſame form, condition, and eftate in which they 
deſcended: and came to him, and ſhall remain to the ſame 
heirs contained in the charters befcrementioned, and that 
they ſhall ſoz in ſuch manner, and by ſuch officers and mi- 
niſters in all points remain, be ordered, governed, and de- 
meaned, as they ſhould have been if he had never been king 
So that by theſe words the dutchy is a dutchy. with the like 
franchiſes and liberties as it was before, meerly disjoined the |; 


from the crown, and from the miniſters. and officees of the ter e 
crown, and from the receipt of the revenues of the crown, land 
and from ſuch order of conveyance as the law requires in king 


the paſſing of the poſſeſſions of crown ; for if the king would does 
give any lands parcel of the dutchy to another in fee, or for lf give 
life, he ought to make livery of ſeizin, and alſo upon his Wl cont 
grants of the reverſion there ought to be attornment, in the Hof! 
ſame manner as there ſhould have been before he was king. anct 
And this is by reaſon of theſe words of the charter, + quod Wl Hi 
talitzr et tali modo remaneant, deducantur, gubernantur, t! 6 4 
pertructentur, ficut remanere, deduci, gubernari, et pertratio- WW" t 
ri deberent, ſi ad culmen dignitatis regiæ aſſumpti minim fuiſ- Wl © i 
ſemus, and alſo by reaſon of the other words in the ſaid char- 4 
ter. Which ſeparation, diviſion, and ſeverance of the « | 
dutchy from the crown, and from the receipt and order of * 
the poſſeſſions of the crown, ſeemed to the judges and other . 
the counſellors abovementioned to be a politic ſcheme of « 
king Henry 4. who well knew that he had the  dutchy of 4 
Lancaſſer upon a good and indefeaſible title, and that his , 

title to the crown was not ſo good, and therefore having 


ſome diſtruſt that in time to come the crown might be taken ” 
from him or his heirs, and being defirous nevertheleſs that Wh * 


te 
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ng at the ſame time that if the poſſeſſions of the dutehy 
honld be mixed with the ſſeſſious of the crown, and not 


own, it might be a means of —_—_ the dutchy the ſoon- 
to be taken away from him or his heirs, or at leaſt he or 
is heirs would receive no good by their being mixed with 
de poſſeſſions of the crown, if the crown ſhould be taken 
om him or his heirs, for theſe reaſons he made the ſaid 
barter by the authority of parliament, whereby the ſaid: fe- 
varation is made as is ſhewn' before. But notwithſtanding 
that the poſſeſſions of the dutehy ought to be demeaned 
and ordered and paſs as they ſhould: before Henry 4. was 
ing, by force of the words of the ſaid charter, yet there is 
o claule in the charter which makes the perſon of the king 
that has the dutchy to be in any other degree than it was be- 
re ; but for things which concern his perſon he ſhall be 
jn the ſame eſtate as he was before. So that if the law be- 
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N dre the charter adjudged the perſon of the king to be of full 
e.: ge, baving regard to his gifts as well of the land which he 
s- agderits in his body natural as of that which he inherits in 
ke Wright of his crown, ſo he ſhall be adjudged with regard to 


the lands of the dutchy ever ſince the charter, for the char- 
ie er extends only to the eſtate, condition, and order of the 
, lands of the dutchy, but does not reach to the perſon of the 
king who has the lands, in points touching his perſon, nor 
does it diminiſh or alter the preheminences which the law 
gives or attributes to the perſon of the king, but the ſame 
continue as well with regard to the poſſeſſions of the dutchy 
of Lancaſter, as the lands which come to him from other 
anceſtors, And in proof hereof was cited the caſe in 
Hill. 10. H. 4. 7. which is as follows, viz. © King Henry 
* 4. brought a ſcire facias againſt the lord Strange, reciting 


Lk I 7B © © » 


* anceſtor, by which he was to forfeit his land, was reverſ- 
ed for certain errors at the ſuit of Henry of Lancaſter, 
** brather and heir of the ſaid Thomas, in a parliament 
* holden in the firſt year of the king his grandfather, and 
the ſaid Henry was admitted to inherit to the ſaid Thomas; 
and he demanded to know if he could ſay any thing why 
the manor of M. (whereof the ſaid Thomas was ſeized at 
the time of the judgment given, and whereof the lord 
Strange is now ſeized) ſhould not be delivered to the king, 
** 28 couſin and heir of the ſaid Thomas, and the record of 
che reverſal was refident of ancient time in the — 

bench, 


be Yoo ²˙ oo Pe... ̃ few Sl 


be dutchy ſhould continue to him and his heirs, and know. 


e notorioully cut and diflevered from the poſſeſſions of the + 


that a judgment given. againſt Thomas of Lancaſter his but chere miſ- 
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venbench. q Horten judgment of the writ, for the wr 

% faith, guad non-emiltds propter aliguam tyheriatem in Bll. 

1% u tua, which words are uſed in rita where the king 

*< lemands as king a thing belonging 40 his ctawn: By 

dete he demands execution by bis writ, as duke of Las. 
**.£aftetg..and not as king, ſo that theſe words (nun omittas) 
mall not be put in the writ, wherefore, e. 8 Tirwith, 
Although he demands the manor as patccl of the dutchy 

*©.of Lancaſter, he is the ſame perſon that is king, and he 

©© \cannot-ſuc otherwiſe than as king. & Huls, The king 

> Poſt 243 (4). Hhas ſuch a prerogative, that no officer ſhall b execute hy 
tit but his own, and although thete is a franchiſe in 
the county, yet the ſheriff is the king's officer, and ſhall 
make execution for the king within the franchiſe and 
*© without, wherefore for the king the writ ought not to be 
<<-otherwiſe... 4 Gaſtoign, By advice we award the writ 
good!“ And this caſe was cited by /Cathine chief juſtice. 
of the king's bench at the firſt aſſembly aboyementianed a 
the ſaid Scr jean i- Inn in the ſaid term-of St. Michael in the 
2d & gd years of the reign of the preſent queen, and be had 
a copy of the ſaid writ of ſcire facias written out of the ſad 
record remaining in the king's bench, which he then ſhew- 
ed to the other juſtices and counſellors, and it was -accord- 
ing as it is recited in the caſe. Which caſe being adjudged 
in manner and form aforeſaid, then and alſo now ſtrongly 
moved them to be and continue of opinion according as it-is 
lard above, viz. that the prerogatives which the law attri- 
butes to the perſon of the king bold place as well in relation 
to the land of the dutchy, as other land which he bat or 
holds in the capacity of his body natural-;' and by the ſame 
Foeaſon the prerogative which the law attributes to the perſon 
Ame 213 le). of the king touching his age, viz. that he ſhall always be 
Judged of full age, and never under age, ſhall continue with 
relation tothe lands of the dutchy ſince the ſaid charter, 'as 
| well as _ einen to other lands which he holds in his 
ROT rg body natural. And to this purpoſe the lord Dyer nov 
be ora wg — a record in aer term 3 H. 6. Rot. 112. which 
wat aid ſhallbe he ſaid, he and the ſaid Anthony Brown read in the treaſury 
. ol es the ſame day, and the record is to this effect, wiz. one 
coined touch- Henry Kniveton brought a writ of treſpaſs againſt Ralf Shirly 
ing the lande and four others for breaking his cloſe at Bradley in the coun+ 
which he holds ty of Derby, and ſpoiling and conſuming his graſs and the 
durchy of Lis. Bermins of his wood with theit cattle, Se. and declared of 
after, Moor a treſpais.on Sunday next after the feaſt of St. John Bop, 
50, 7: B97: in the tenth year of the reign of king Henry 5. and alledged 


8 continuance 


* 
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inuance until the /econd year of. the reign of king Henry 
Ralf Shirley lese the. plaeg here, e. was A 


e vaſte called Hradie Fig, and that one Jaan. who, was 
ne vice of fir 7h Baſets knight, was late ſerzcd: of the manos 
et Groilford in her demeſn as of fee, and that ſhe, and all 
* er anceſtors. lords of the ſame manor, and all thoſe whoſe 
2 ate ſhe had in the ſaid manor, had common of paſture in 


the laid waſte fon all;cattle at all times of, the year, as ap- 

ſendant to the ſaid. manor from time beyond the memory. of 
wang and for ſa long time uſed to crop and lay waſte with 

the laid cattle the germins of the underwood growing in the 

lid waſte. And he ſhewed that, the, ſaid Jeun died, and 

that the manor, deſcended, to one Ralf being within age, 

aud becauſe the manotr was held of the ſaid king as of his 

duchy of Lancgſſor by knight's-ſervice, the ſame king ſeized 

the ſaid, manor. during the nonage of the ſaid heit, and com- 
nitted it by his-letters-patent, to a huſband and wife during 
the nonage of the heir, rendering 40 marks rent yearly; 
the eſtate of which buſband and wife in one meſſuage and 
one yard-land of the ſaid manor. the ſaid Ralf Shirley {the 
defendant). at the time of the treſpaſs; had, and now hathy 
and he prayed in aid of the king, and had it by award be- 
fore iſue joined or plea over. And af erwards the plaintiff 
obtained + a precedends with the following words in it, viz. 
dum tamen ad judicium inde reddendum nobis inconſultis nulla» 
nut procedatis; and there was the like plea, aid prayer, 
and procedends by each of the other four defendants. Which 
caſe (it was ſaid) ſhews us what were the opinions of the 
judges in the time of king Henry 6. touching the eſtate. of 
the king's perſon in relation to the lands of the dutchy, for 
i they had looked upon him, with regard to thoſe lands, as 
duke, and ſo as a common | perſon, and no higher, then 
ſhould not the defendant have had aid of him before iſſue 
joined, any more than de ſhould have of another common 
perſon, nor ſhould the plaintiff have had a pracemends with 
the ſaid clauſe, viz. dum tamen ad judicium inde raddendum 
whis inconſultis nullatenus procedatts. W herefore notwith- 
landing the order limited by the charter for the lands of the 
duchy, viz. gud taliter et tali modo remaneant, diducant ur, 
gubernentur, et pertractentur, ſicut remanere, deduci, guber- 
uri, et pertractari deberent, fi ad culmen dignitatis regia 4. 
ſompti minime fuiſſemus, and notwithſtanding that theſc 
vords have been ſo taken as to make the dutchy lands of the 
king paſs by other order and circumſtance than other lands 
vhich he inherits in his body natural, yet theſe caſes argue 


and 
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and prove that the perſon of the king, with regard to the 
aueh lands, ſhall be uſed, demeaned, have his 
tives, and be in like eſtate, as he ſhould have had or been i 
the charter aforeſaid had not been made, altho' the us 
and nature of the land is in another degree. And the pn 
rogative which the common law * to the perſon of the 
king to be always of full age, and never within age, is l 
firmly annexed to him with regard to the dutchy land, » 
the prerogative of non omittas, or of not proceeding to iſu 
without aid of him in the caſe before recited; and nonagt 
a thing which touches the perſon more than the land, by 
the land of the dutchy, and the things which concern it 
more than the perſon, ſhall be demeaned and uſed as if 
common perſon had held them. And fo is the diverſity be- 
tween the eſtate and degree of the land of the dutchy, an 
the eſtate and degree of the perſon who inherits the land « 
the dutchy. And altho' the charter and the act make the 
king to have the dutchy and all the liberties, privileges, and 
juriſdictions thereof, as they were before inthe hands of the 


may k 
king, 
hay at 


duke, yet they don't make the king to be duke of Lancaft, * 

for there is not a word in them to any ſuch purpoſe, u. tit. 

can it be reaſonably ſuppoſed to be the intent of the cha : 

or of the makers of the act to make him ſo, for the king 14; 

ho cannot be duke in his own realm, tho* he may out of it, de e. 

* Litt. R. Gt. it is ſaid before, for his name and dignity of king meter 
Crompt. J. C. and drowns the inferior name and dignity of duke within ing, 
9 his own realm. And after the charter if a leaſe had be u fer 
; made of parcel of the dutchy by the name of Henry duke . m. 
Lancaſter, without other name, it had been void, tor 1: of 

ſhould have been in the name of Henry 4. king of Englan ill « gr 

And for this reaſon it is that in leaſes which the kings hav Will «: 0 

made of the poſſeſſions of the dutchy they have uſed to ot 

themſelves kings, and not dukes. And in offices it is uſul N « 4 

to find that the tenant held of the king as «of the dutchy . 0 


Lancafter, and it is not well found that he held of the king Bil « fe 
as duke of Lancaſter, for he is not duke, but king. So tht 5 
the condition of his perſon and his prerogatives are not . . 
be comprehended or meaſured by the eſtate or name of duke, Bi « ; 
but according to the eſtate and name of king. And. infar Will « 1 
cy which is a great diſability is repugnant to the eſtate of: WF «. 
king, and altho' the natural body of the king is ſubjeQ u « 0 
infancy, '+ yet when the body politic is conjoined with i, Bi « ; 
fAnte 213 (o) and one body is made of them both, the whole body ſba BY « , 
have all the properties, qualities, and degrees of the body Bi « 4 
politic which is the greater and more worthy, and in 42 4 
N ner 


Ul 


n 


dere is not nor can be any infancy." So that neither the 
,mmon law, nor the charter (altho* it be by authority of 
urliament) gives authority to the king or his heirs to avoid 
y reaſon of nonage ſuch ſeaſes as he makes during his non 
ne. Wherefore it * ſeemed to them that the whole intent 
of king Henry 4. and of the charter and act was only to 


dereditaments of the dutchy from the hereditaments of the 
wt not in perſon, fo long as by che grace of God the crown 


and the dutchy ſhould continue and abide together in the 
Hood of the duke of Lancaſfer, and of the ſaid Blanch mo- 


her of the ſaid Henry 4. and that if the crown ſhould after- 
; is by any means be taken out of the blood of the duke of 
and Lencafter, x yet the ſaid dutehy ſhould continue in the 


flood of the faid' duke. So that the intent of the charter 
may be ſatisfied without derogating from the perſon uf the 
king, or deſtroying the dignity or preheminence which the 


the hy attributes to it. FR Bo yaet 

4 Further they conſidered the following part of the ſtatute 8. tute of 3 H. 
u entitled, 1 Statute touching the Sral' of the Dutchy of "Lancaf= g. concerning 
ne Er, made in the parliament holden the ſixteenth day of the dutchy ſeal 
ue arch in the third year of the reign of king Heury 5. viz. 

ide commons of England aſſembled in that parliament de- 

5" Wi livercd a petition in the ſame patliament in the Lond follow- 


ing, ( May it pleaſe our ſovereigi lord the king by the af- 
« ſent of the lords ſpiritual and temporal and of the com- 


2 * mons in this preſent parliament aſſembled, by authority 
" þ of the ſame parſiament, to accept, approve, ratify,” and 
* * grant your letters patent, by you” made and granted in 
Door parliament” holden at Fefminfter in the ſetond 4 
of your reign, touching the Hibefties, euſtoms, and fran- 

* ehiſes to be uſed and to continue within your inheritances 
L * of your dutchy of Lancaſter, and of the counties of Here- 


* ford, Eſſex, and "Northampton, and other things com- 
* priſed in the ſaid ſetters, + according to the effect, tenor, 
and purport of the-ſame letters, in due form adding and 
* inſerting, by your letters, amongſt other affairs granted 
by 200 and your heirs, 'with the aſſent of the ſaid lords 
and commons of this ſame parliament, and by authority 
* of this parliament, for your great profit touching your 
** inheritances aforeſaid, and For: 
1 thereof, and ini preſervation and ſuſtentation of the afore- 
4 bn ſaid liberties; cuſtoms, and franchiſes, the clauſes 'and 
* words here following, &c.” Moreover we are 3 
the 


er the lands, poſſeſſions, privileges; joriſdictions, and 


own, viz. in ſurvey, order, government, and proceſs, | 


the better government 
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the afſent.of the lards ſpiritual and temporal,, and of the ame, 
of this realm of England in eur preſent — e ena, 
and by authority ¶ the ſame purliamant, do grant and diclart for 
us n out heirs, that 10 gifts, grants, Pardons, remyſſion, 
ar releaſes which concern or iu any caſe ariſe,. or by any ſrt 
colour may concern pr for {be. future happen er ariſe touting 
our ſaid inheritantes, ar any. parcel thereef., ar the henry, 
caſles maners;. lauds, tenaments, rents, fees, advoxſons, li 
bertres,, and franchiſes ſo aur ſame inheritances or any por 
#hereef in anywiſe belonging, or touching the \ wards, ud 
Mipr, (marriages, rehefes uſues, ſines, amercements, Proj 
aud cmmalilies, or the. officers and mini/iers, of us our lein 
aud alſans, e the inheritances qforeſaid, whether the ſuid i. 
agu, cg les, manar s, landi,  tenements, Tents, ſces, adum 
Jos, libarſies and franchiſes be in the hund, of us, or uu ſai 
beit or afpgnit, or in the bands of athers, whonſaever by gray 
ar ſtaff nent, F us, or gf. aur heirs or aſſigim thereef, wat 
er to be mad for term of life, or years, or in fte, er in oy 
otherwiſe whatſcever, io the uſe of us or our heirs ar liga 
Wall fer the future le made under any ather ſeal. of. us our lein 
#8, affigns aforeſaid great or ſmall, ordained ar 10 be ordaing 
but only wider our ſeal far the dutchy afareſaid,' as is aforeſaid, 
ang if. any ſhall happen in any wiſe, to. came under any othes jea 
far the future, they ſhall not b ualid ar effattual by any wean; 
hut, ſpall be judged and deemed vain, nul, and void for tur. 
Which petuion being cead openly in the ſaid. parliament, 
and well underſtood, was anſwered.in the manner follow- 
ing, The king, by the aſſent of the lords ſpiritual and 
«<, temporal being in this parliament, . and at. the requeſt o 
e the commons aforeſaid, wills that the ſame Is done in al 

«« points.“ Which, act making all charters of any of the 
paſſeſſiqns of the dutchy ſealed with any.cherthan the dutchy 
cal. tobe void, declates the intent of the ſaid king How 
5-.to. be, that. the ſaid: dutchy and all the, poſſe ſhons \thered 
ſhoyld be diſtinct, ſaparate, and ſo,open|y known and uſed, 
tram. the poſſeſſions of che crown. Which ſeemed 10 bt 
done by the ſaid king Henry 5. being lincal beir to the 
du;chy. of Lancaſter, with the ſame: politic 4delign- beſon 
mentioned. But yetnbere is nothing in it that tauches!the 
peiſon of the king, ſo hat the prerogat iw es concerning bit 
nonage and other points of his perſon remain as tbey wer 


before the making of that ſtatute; and the ſeid caſe in 
3. H. G. being adjudged, as it is beforg rggized, and being 
alier ibis ftal due, decjares.that abe precagazives: ab. füge 


* 
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continue in him, wich regard. to the e lands after thi is 
lafute. 


he GEN fi idered the ee art of the future 
a NOK er hey 890 of November \ n he i ear "of the dis q Statute of 1 Ee. 


of confi 
of kiog Edward 4. entitled, An aft * drativg © 4 3 


of cnfiſeating, among. 2% ether thing big + the dutchy of 
fee, England for ever, Ant 1 8 7 25 ir 8 18 — 4 
ad adjudged by the aſſent and advice af the Gul? Jdirituzl Ae B. N. C. ſ.373 
moral, and of the commons being in this Fg a parliamg Lutw. 1236. 
qnd by the authority » the ſanie, t 21 the fab, Henty late ral. 
ed king Henry the thy, for the con Bol of übe wk 
keimos, and deteftable * matters end 0) offences before ere ſpttiped” by 
lim committed a bis faith and ligeance is our ſaid hege 
rd king Edwar W Bi trac, been, al vatural 
lige lord, Hue . Io, njuſ % and, unla e refully the royal 
J our 70 bre rd, 1 nd by the ſaid adviet Th 
convicted and Attainted £4 high 705 on. 404 dat ix 
wdained and ęſtab. 42 177 Abe ame aq 44 15. 73 wid autht> 
lh, that be the 16 5 Bern or Fit unto the /ame our lige lord 
Edward the fourt and to. 7 ers, ond 4% tht 39 8 |; 92 — 59 


England, all 88 aner t, braſbips, hn, Rn Bi 


benaur ty, Jand;,, t mements. rents, wie fet-farms, aig Might 

wn FM advewſons, e and. e ns with 2 7 
1 puricnances, 1b hi re er to his, uſe 'bad the third d 
m/ March 4% # 8 "being 73 fe dutch o Lancaſter, of th 
"hi te any parce! s 


member of the ſame 40 "at or there unto an- 


wexed or united in 7 year of the reign late calka 
ting Heary the th th, 75 any 7 Pf me /in 955 nd ae fo it be or- 
tained and eflablifhed by the, ſame 7 5 5 ſent, and authori- 
65 that the ame FnAngrs,, co/tles 4 erb cr bonotrs, fewns, 
tawnſbips, © lande, e 2271 * 1 70 ee 72 
tuight” 5 fees, adyowfansy, ereditaments,” and bale 1 with 
road purtenances in E ngland, Wales, and Ny and the 
s thereof, 7 f, make j9nd from the faid third day of of March 
7 * ſaid. dutch * b ot abcaſtef, corporate, and be called'the 
duch of Lancaſter. And that our aid ſovereign lord King 
Edward the fourth have, ſeize, take, old, enjoy, 40 inherit 
all the ſaid manot s and cafiles, and ther the premiſſes with 
ther appurtenances, , by 1 ſame name of dutchy o all zther 
his inheritances ſe 7 parate, fi from the ſaid 5 . ay of of March, 
ti bim and to his herrs tings of England perpetually, and that 
ile county of I.ancaſter be u county palatine : And that our liege 
and 4 60 lord ling Edward up fourth and his beirs have, 


« parcel of the faid dutchy, the 1 county of' Lancafter an. 
*cunty palatine, and a Heal, chancellor, Judges, and officers * 4 
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— þ Ekeabeth, i havwit 


the fame ; and all manner of liberties, cuſtoms, laws ro 

and franchiſes in the ſame county palatine lawfully and rig 

. _ fully uſed, and over, that, another /eal called the ſea! 
f 


ep duichy of Lancaſter, and a chancellor for the keeping 
[+ 219] officers and counſellors for the guiding and governaſce + of 
e vat ame dutchy, and of the particular officers, matiifters, thy 
| and inhabitants thereaf, in as great, ample, and large form a 
Henry, calling himſelf Henry the fifth, at any time thei 
hed, uſed, and enjozed; lawfully. And by the ſame autheriy 
the ſaid officers and miniſters, and alſo the ſaid tenants and ix 
habitants of the ſame dutchy have, uſe, exerciſe and ei ſul 
and all liberties, privileges and cuſtoms, as the officers, mini 
ters, tenants, and inhabitants of the ſame dutehy had, vj, 
exerciſed or enjoyed lawfully in the time of the ſame Henry, 
calling himſelf king Henry the fifth ; and that alſo-in tht ſan 
dutchy be uſed, had; and ectupred all ſurh freedoms, libertia 
privileges, 720 mi and juriſdiclions, as were uſed thertin low 
fully before the ſaid fourth day of March. And the officer, 
miniſters, tenants, and inhabitants of or in the ſaid dult 
enireated and demeaned. according to the ſame freedoms, liker 
ties, franchiſes, cuſtoms, privileges and j uri ſdictions, and mt 
diſtrained, ar ed, nor compelled to the contrary in avs 
From which ads the ſaid juſtices and counſellors inferrer 
that if before the making of this ad the nonage of the ting 
had been any cauſe to avoid gifts or leaſes made by him vi- 
in age of the lands of the dutchy, that yet by this ſtatute i 
is made clear that his nonage is no cauſe after the a&t iv 
avoid them, for by this act the dutchy is annexed to the 
crown. And it is to be obſerved that king Edward took 
himſelf to be lawful inheritor of the crown 'of England, and 
that the houſe of Lancafter had unlawfully uſurped upon hin 
and his anceſters. And as the houſe of Lancaſfer, doubing 
thein title to the crown, intended to preſerve their inhen- 
tance of the dutchy of Lancefter, in which they had w 
manner of doubt. whilſt it was disjained from the crown, f 
on the contrary king Edward 4. knowing his title to tit 
rown to be undoubied, intended to extirpate the houſe « 
anca/ter, and to unite to the crown their inheritance, f 
which he had no title but in right of the crown, viz. 
treaſon committed againſt it, and to veſt the dutchy and 18. f 
the. poſſeſſions thereof in the body politic of the king. Andie 
to this purpoſe are the words of the ſaid laſt 28, viz. ade or 
fing dward 4. all have, ſeize, take, hold, enjoy, and *Wnoth: 
erit all the ſaid manors, &c. from the fourth day of March, Ned t. 
to bim and 10 his heirs tings of England perpetually. So 4 all p 
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aid inheritance of the dutchy is placed and ſettled only 
n the body politic of the king, in which perſon there is no 
onage or other imbecility to which the body natural is ſub- 
g. And by theſe words as well as by the other words in 
be act, by which it is ordained that the ſaid king Henry 6. 
ll forfeit to king Edward 4. and to his heirs, and to the 
wn of England, the hereditaments of the dutchy, the coun- 
ralatine of Lancaſter, and the court of the dutchy, and 
e liberties and franchiſes thereof ſhould have been utterly 
ſolved and extinguiſhed in the crown, if there had been 


ves any hereditaments by eſcheat (as it did theſe here) He 

eres all juriſdictions, franchiſes, and liberties had and 25. b. Cro. E. 
el in them, which were before derived from the crown, 592. 1 Finch 
dhe greater extinguiſhes the leſſer. So that the act hav- 226 2 Fingh 


z relation to the fourth day of March laſt paſt, (on which : 
y king Edward 4. begun his reign) would have extin- 
iſhed the ſaid county palatine, and the ſaid court, and 
e liberties thereof from the ſaid fourth day of March 
enceforwards for ever, if it had ſtopped there without 
aking any other proviſion ; but to raiſe it up again it was 
eceſſary to have a new erection or a faving by 
ords proper for it And therefore king Edward 4. being 
elirous that the dutchy and all that belonged to it ſhould be 
it was before, as to the order and direction of it, he made 
new eſtabliſhment thereupon by the act, whereby it is or- 
ned and eſtabliſhed, that the ſame manors, caſtles, c. 
ld make, and from the third day of March be the ſaid dutchy 
Lancaſter incorporate, and be called the dutchy of Lancaſ- 
, and that the county of Lancaſter ſhould be a county pulatine, 
d that the king ſhwld have, as parcel of the dutchy, the ſame 


/ palatine, and a ſeal, chancellor, judges, and officers 
hen Were, and the liberties and other things as in the ſaid a& is 
ce recited. So that this laſt act has eſtabliſhed-or con- 
„ med the county palatine from the third day of March laſt 
15 fore the act, and that the ſame king Edward ſhould have 
E 


e hereditaments thereof, by the name of the duichy, from 
e fourth day of March to him and to his heirs kings of 
gland for ever. Yet it ſhews how he ſhall have them, 
2 * all other his inheritances ſeparate; and how ſepa- 
Ae? not from the perſon of the king, as king, but from 
tha Wh: order of the other poſſeſſions of the king, as to paſs by 
ir other ſeal than a leaſe of the poſſeſſions of the crown is 
cb, ed to do, and by other means than poſſeſſious of the crown 
that Wall paſs by, viz; by livery of ſeizin and by attornment, 
the E rare 1. «Nan | and 


o other proviſion made in the act; *® for the crown which Dy. 4 pl. 32. 


M. 21 Ed. 4. ef gde . | 
8 — 2 chamber it was held by all the juſtices, d that if the king 


Feoffments 51. 
Prerogative 72 


Moor 153. 
1 Keb. 64 
4 Inſt. 2 . 
Lutw. 1236. 
Crompt. J. 
135. a. See 


1 Lev. 28, 29 


statute of 1 H. And further they confidered the following part of the (1 


7. 


vide B. N. C. peal of a froffment made by king Edward 4. of certain land: 


1.373. 


| other there named, Jon the ſaid 23d day foould, have, ln 


poſſeſſions of the crown in the method of conveyance, ſince 


C. without livery ; and the ſaid queſtion was there demandet 


_ the advice and aſſent of the lords ſpiritual and temporal, 
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and by other officers than the officers of the poſſeffions 
the crown, and by ſuch other rules and methods uſed before, 
And to prove that the dutchy is ſeparated from the oth, 


this act, as it was before the act, the caſe in M. 21 Ed. 
was alledged at Spooners, which is, that in the excheque 


makes a feoffment of the lands which he has in right of hi 
dutchy of Lancaſter in fee, or for term of life, it is neceſſi 
ry to have livery of ſeizin as well as if the feoffment be mad 
by a common perſon, unleſs it be of lands within the coun 
palatine, which thall paſs by the letters-patent of the duch 


by the attorney of the 3 So that the word (ſeparate 
may and ought to be taken ſeparate in reſpect of order, b 
not ſeparate from the perſon of the king, as king. Where 
fore the ſaid ſtatute 4 of king Edward 4. ordains thre 
things, firſt, it eſtabliſhes the county palatine of Lancaſter 
ſecondly, it veſts it in the body politic of the king of th 
realm and his heirs ; thirdly, it divides it from the order « 
the other poſſeſſions of the crown. And in this form th 
ſaid dutchy continued until the time of king Henry7. 


tute made in the fr year of king Henry 7. entitled, 4r 


tenements of the dutchy of Lancaſter by authority of parliamm 
for the performance of bis laſt will in the 12th year of bis rugs 
which was as follows, re in the parliament begun « 
holden at Weſtminſter the fxth day of October in the 12! 
year of the reign of Edward late king of England the foul 
and by divers prorogations unto the 23d day of February 
14th year of his reign continued, and then there holden, far u 
tain conſiderations by the advice of the lords ſpiritual andt 
ral, and the commons in that preſent parliament aſſembled, 
by the authority of the ſame would, ordained, and enatted, | 
Thomas Cardinal archbiſhop of Canterbury, and 


252 and poſſeſs the honour, caſtle, lordſhip, and mam 
utbury, with the members and appurtenances, and all 


nors, lordſhips, &c. Be it enacted, ordained and gfablibu 


commons in this preſent piling aſſembled, and by the an 
rity of the ſame, that the ſaid aft and every thing theren ® 
tained be from the 2 1½ day of Augult laſt paſt void, rept 
annulled, and of none effett. And over that, by the ſa 
thority, the king our ſovereign long ſhall have, bold, * ; 


| - 
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5, from the ſaid 218 day of Auguſt tu bim and to his heirs 

2 2 all K's honours, 2405 lordſips, maners, lands, 
tenements, rents, reverfions, ſervices, paſſiſſiont, and other he- 
reditaments with their appurtenances in the ſaid act contained, and 
the county palatine of Lancaſter, and all honours, caſtles, lardſhips, 
manors, kava tenements, rents, rever/ions, ſervices, poſſefſions,and 
uber hered taments with ther appurtenances that were parcel of the 
ſaid dutchy of Lancaſter, in the hands or poſſeſſion of the ſaid 
Edward late king of England the fourth day of March the firſt 
rr of his reign, or any time after, or in the hauds or poſſeſron 
of Richard the third, late in deed and net in right ting of 
England, any time during his reign, with all liberties, free- 
dems, franchiſes, and other things as well to the ſaid county 
falatine, as to any other the premiſſes appertaining or belonging; 
and to be governed by like officers, and uſe like ſeals, as. for 
time paſt have been uſed and accuſtomed, in as ample and large 
manner, und in like manner, form and condition 93 
the crown of England, and the poſſeſſions of the ſame, as Henry 
4 Henry 5. Henry 6. the king's noble progenitors, late kings 
of this realm, or the ſaid Edward late king had and held, or 
any of the ſaid kings had and held, any adt or flatute before this 
made in any wiſe notwith/landing, Cc. ite 
And it was argued at Spooner's by ſome, that by this act 
the dutchy is deveſted out of the body politic of the king, in 
which capacity it was veſted by the act of Edward 4. and 
that it is become veſted in the natural body of king Henry 
7. For the words are, that the king our ſovereign lard. ſhall 
have, hold, enjoy, and poſſeſs from the ſaid 214 day of Augult 
t him and to his heirs for ever, all the honours, caſtles, &c. 
in the county palatine of Lancaſter, e. and alſo they refer- 
red to this clauſe the words after, viz. in as ample and large 
manner, and in like manner, form, and condition ſeparate from 
the crown of England, and from the poſſeſſions of the ſame, as 
H. 4. H. 5. H. 6. or king Hd ward had and held, or any of 
them had and held, for the ſaid words, in as ample and large 
nanner, and in lite manne”, form, &'c. cannot be referred 
to the clauſe before, viz. to be governed, Ce. for that clauſe 
ends at the word accuſtomed, viz. to be governed by like offi- 
art, and uſe like ſeals, as in time paſt have been uſed and ac- 
eftomed ; lo that this clauſe ends here. And alio they took 
it that the word ſeparate would not ſuffer this clauſe to be 
referred to the claule, to be governed 3 for then it ſhall be put 
adverbially, that ie, ſeparately. And if the words, in as 
ample and lar ge manner, and in like manner, form, and con- 
dition, be reterred to the words, the king ball haue, hold, 
«ey and poſſiſs, c. as they ſaid they ought to be, then king 
35 H. 7. 
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H. 7. ſhall reeeive the poſſeſſions in his body natural, and 
not in his body politic, as king. But if the words had been 
to him and to his heirs kings of England, as the words of the Wiſhody ! 
act of king Edward 4. were, then H. 7. ſhould have Wie fir 
taken them in his body politics as king Edward 4. c 
them. And = words in like _ form, _ conditim WWhcirs f 
arate the crown, as a the kings H. 4. H. 5. H. 6. 5 
2 de . 34, bein n do enforce the con- 
ſtruQion that he received them in his body natural, for if 
king H. 7. ſhall have them in like manner, form, and con. Wit. 4 
dition as any of the ſaid kings held them, then ſhall he have Wind 
them in his body natural, 2 each of the three firſt kin . 
ſo held them, tho“ king Edward 4. held them in his bod) Poinic 
politic, but inaſmuch as the county palatine is given to Wh 
H. 7. in as large and ample manner, and in like manner, 
form and condition ſeparate from the crown, as any of the uur: 
four kings held it, and three of them held it more largely ee fo 
ſeparated from the crown than the fourth did, (for they three Me a1 
held it in their body natural ſeparate from the crown; and Wilhoulc 
the fourth in his body politic in right of the crown, and ſe- Paple 
parated in the order and government of the crown, and no Wilfoeet! 
otherwiſe) then king H. 7. ſhall take it according to the Wiſpn! !; 
moſt ample and large ſeparation from the crown that might Wi 
be, and that is, in his body natural. And this alſo ſeemed eis 
to them to be the intent of the act, for king H. 7. was de- 
ſcended from the houſe of + Lancafter, and favoured that iter 
y, and therefore i is moſt probable that he intended to 
have the dutchy in the like form as the houſe of Lancafr 
held it, which was in the body natural, and this the rather, Wiſs (he 
becauſe his wife pretended an intereſt in the body politic ſhe c 
along with him; and this act repealed the other act of Ei , 
ward 4. in this point, for it has in it theſe words, viz. any u 
att before made notwithſtanding. And for theſe cauſes it . 
ſeemed to ſome that the dutchy was veſted in the natural id 
body of king Henry J. and in like manner in the body of king Wien: 
Edward 6. and then with regard to the nonage, that it reſts e. 
only upon the common law, without any enforcement by 
the ſtatute of Zdw. 4. or any other ſtatute. 
On the contrary it was argued at Spooner's by others, that 
it is enforced by the ſaid ſtatute of Edw. 4. and that the 
dutchy was not veſted in the natural body of king Henry 7 
but in his body politic, for the dutchy was veſted in king 
4. in his body politic, and when king Henry ). WF” 
took upon him the government of the realm, whereby be WP"! 
had in him the wody politic of king of this realm, * A 
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he body be received and held the dutchy before the ſaid ac in 
ve WW he firſt year of his reign was made; and although the ſaid 
i ſays that king Henry 7. ſhall have it to him and to his 


heirs from the 21ſt day of Auguſt, this may be intended 
his heirs that ſhould have inherited it if the act had not been 
made, and that is, the heirs to the body politic; ſo that the 
iQ is as a confirmation of it to that body which then held 
t And if the words (in as ample and large manner, foi m 
nd condition, fc.) be referred to the clauſe (the king ſhall 
ave, hold, enjoy, and poſſeſs, &c.) they will enforce this 
pinion ; for if king Henry 7. ſhould have it in as large and 
imple manner, and in like manner as the four kings or any 
f them held it, and three of them held it in their body 
tural, which is not ſo ample and large as the other, and 


e ee fourth held it in his body politic, which is more am- 
ret e and large than the body natural, then king Henry 7, 
ind Would have it in his body politic, becauſe that is the more 


mple and large manner ; for both the ſentences are joined 
ogether by a copulative, ſo that it ought to be in as ample 
xd large manner, and alſo in like manner, form, and condi- 


zu Win, c. and ſo the firſt part, viz. concerning the ample- 
ied eis and largeneſs, ought to be ſatisfied as well as the ſe- 
des ond part, viz. the likeneſs of the manner, form, and con- 
hat on. And the word (ſeparate ) may be fulfilled by fuch _. 


ſeparation from the poſſeſſions of the crown as relates on- 
to the order, direction, and method of conveyance, as it 
s ſhewn before in the expoſition of the act of Edu. 4. And 
he clauſe of (in as ample and large manner, and in like man- 


4 „Ec. ſeparate from the crown, Ec.) may belong to the 
use ( be governed, &c.) and ſo it agrees with the letter, 
It 


nd therefore the leaſes are good, the rather by reaſon of the 

jd ſtatute of Ed. 4. and H. J. and are not avoidable for the 

age of the ſaid king Edward 6, And ſome held that 

he opinion of the ſerjeants in 15 H. 7. is not law, here · T. ;, H. 3. 

is reported to be held by them, that if a man juſtifies in 27. a. Bro. Aid 

Fripaſs as bailiff of the king by reaſon of his manor which he de Roy 51. 
« as of his dutchy of Lancaſter, the defendant ſhall not 
e aid before iſſue joined. And they alſo held, that if it 
is the intent of the ſaid act of Henry 7. to have the poſſeſ- 
ons of the dutchy ſeparated from the poſſeſſions of the 
on as well in the inheritance as in the order and govern- 
tent of the ſame inheritance, (as it ſeemed to them it was 
. and I more ſo from the title of the ſame act, which 
a repeal of a ſeoffment, &c. ut ſupra ) yet there is not any 
ord in the Ad 25 that — 8 duichy to be * 
tom 
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from the perſon of the king, ot the perſon of the king un N 
ſeparated from the poſſeſſions of the dutchy, nor is then 
any word that tends to make the king duke of Lancaſter, u 
to make him duke of Lamaſler with regard to the pollefion 
of the dutchy, or to alter the quality of the perſon of dig Voſtle 
Henry 7. but only that the king ſhall have to him and to þy 
heirs the ſaid dutchy ſeparate, irom the other poſſeſſions, is 
which caſe the dutchy is at leaſt joined to the-perſonof king 
Henry 7. and to his heirs, and the perſon of the king tr.  repe 
mains as it was before, for nothing is ſaid as to the quali of ti 
of the perſon of the king in this act, or in the other ad H and 
fore made in the time of H. 4. or H. 5. nor as to the alt chy 
ation of his name, but he continues as before. And the 
perſon of the king ſhall not be invalidated. by the duch en 
being given to him and to his heirs by the ſaid act, and b 
perſon remains always of full age as well with regard to . 
; and grants of lands made by him, as the adniiniſtration tccert 
| juſtice. And to theſe laſt reaſons the others agreed, | 
though they did not agree to this expoſition, of the at ned 
Henry 7.. viz. that the dutchy remains not ſeparated in And 
heritance and in right from the crown, and that it is u 
de veſted out of the body politic of the king, in which cap 
city only it was, and veſted in the body natural of k 
Henry 7. But that wherein they all agreed proves that il ante 
leaſes are not voidable by reaſon of the nonage of Edua . the 
And therefore all the juſtices; ſerjeants, and counſellors b bin 
22 on the eve of St. Andrew (as is ſne un waders / 
wel, agreed unanimouſly + that the ſaid leaſes 12 
— —_ lends parcel of the dutchy (whether the lands lic ou Wn; 
at the head of the county palatine of Lancaſter, or within it) were u 
the caſe. voidable-for the nonage of the ſaid king; and that the lan . 
all one where the leaſe is made of lands of the dutchy Mill ag 
are not in leaſe, to.commence preſently, and where to comic 
mence after the end of another leaſe before made, and 
neither the one nor the other is voidable for the nonage er, 
the ſaid king. And the proviſo contained in the ſtatuic en 
7 Edw. 6. cap. 3. bath not changed the law, wherein u , 
rovided, that the act then made for confirmation of 
tters patent of the laid king Edward 6. ſhall not extend. the 
make good any lcaſe made in reverſion; of any lands or its 
ments parcel of the dutchy of Lancaſter 3. for (it was (a 
Spaoner i this proviſe does nothing but only puts the mail 

at large as it was befure. a To 
1222 + And the next day, being the feaſt of St. Andrew 
apoſtle, the juſtices went to Catline-chief juſtice of Fn . 
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\ was ſick at his houſe, to have his opinion in the. caſe, 
$+.ſo they had agreed to do at their faid afſembly) and he 
need in opinion with them, that the leaſes king Ba- 
rd 6. were not voidable by reaſon of his nonage. And 
erwards on Monday, being the morrow of St. Andrew the 
oſtle, all the ſaid juſtices, ſerjeants, and counſellors, viz. 
yer, Saunders, Raſtal, Anthony Brawn, Corbet, Weſton, 
revil, Carus, Puttrel, Gerard, Ruſioel, Carell, and Plow- 


, at a time appointed for the fame, went to York-place, 
g report their reſolution to fir Nicholas Bacon knight, keep- 


of the great ſeal, (to whom they were referred to report 
and to fir Ambroſe Cave knight, chancellor of the faid 
ichy, to the intent that the ſaid fir Nicholas Bacon might 
port it over to the queen, according as her majeſty had 
ven orders. And there the lord Dyer, in the preſence of 
| the reſt, ſhewed their ſaid reſolution, and briefly declar- 
d the cauſe thereof, and ſaid that all the reft there preſent, 
xcept Ruſwe!, were unanimouſly of the ſame opinion, 
hich they all affirmed, and upon this anſwer given they de- 


f of 1 Edw. 6. cap. 8. for confirmation of letters-patent does 
t enforce the ſaid leaſes, for that att makes all leaſes and 
ants goed, notwithflanding the cauſes and matters mentioned 
the aft, or to which the att has relation, and the nonage of 
be king is not any of them. And alſe it was then argued, that 
be ſaid aft of 7 Edw. 6. cap. 3. whereby it is enagted, that 
| etters-patent ſealed with the great ſeal of the dutchy of 
mcaſler ſhall be „ perfect, and available in law to all 
tents and purpoſes, the nonage of the fame king Edward 


, 52 ulneſs of the law, and the wordt don't 
enſely affirm that he ſhall be accounted within age with regard 
the duicly land. Hud then the coſe in M. 2, H. 3, Fitz. 
ge 149. was cited, "where a man vouched the king within age, 
ud prajed that the parol might demur, and ſhewed that the 

s progemtar bau given bim the land, and becauſe be did 
jt ew the charter, he was * the warranty. $0 that 
Were it did not go ſo far as to be atjudged whather 3 


ould 


And mite, in the ſaid caſe in the duteby upon demurrer be- Nets bene by 
zen Scudamore and lady Morgan, it was argued that the che reporter. 
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ſbould demur, or not. And the ſaid demurrer in the 
argued by ſome of them beforementioned, viz. by Plondey 
Gerard and Carus, in the hearing of ſome of. the ri alm 


the « 
flamed thereunto required by the chancellor of the ſaid dutch coun 
the name of the queen. And note, thert is a flatute made all argu 


1 H. 4. as follows, viz. Alſo our ſaid lord the king, co 
fidering how that Almighty God of his grace hath 
him in the honourable eſtate of king, and foraſmuch a he 
himſelf may not for a certain cauſe bear the name of dukes 
Lancafler in his ſtile, and alſo the ſame our lord the king 
conſidering how that this honourable name and eſtate d 
duke hath been very honourably born and demeaned int} 


honourable perſon of his father (whom God aſſoil) and d , 
many of his honourable anceſtors, and being willing t and 
upon that the ſaid name of duke of Lancaſſer be continue ma 
in honour as it behoveth, by the advice and aſſent ot all t pal 
lords ſpiritual and temporal, and of the commons aforeſaid the 
' hath ordained that Henry his eldeſt ſon have and bear . por 
name of duke of Lancafter, and that he be named princee apt 
Wales, duke of Aquitain, of Lancaſter, and Cornwal, 2 rc 


carl of Chefler. And over that the ſame lord the king con- 
ſidering how that divers liberties and franchiſes have bee 
granted before this time as well to his ſaid father, as ts 
other his anceſtors dukes and earls of Lancaſter, willeth and 
granteth, by the advice and aſſent aforeſaid, that the ſame 
liberties and franchiſes be and continue to his ſaid ele 
ſon and his heirs dukes of Lancaſter, diſſevered from the 
crown of England quitly and entirely according to the effet 
and purport of the grants aforeſaid, c. So that the ſal 
flatute in the preamble recites, that the bing for a certain ca 
might not bear the name of duke of Lancaſter in his 2 whid 
cauſe (though it is not there expreſſed) is, for that he was ny, 
and the name of king and the dignity royal merges the name 
duke, as it is ſaid before. Wherefore the preamble of this i 
confirms the above opinion of the ſaid judges, ſerjeant!, on 
counſellors in the point _ recited. 

And afterwards in Eaſſer and I rinity terms in the fow! 
year of the reign of the ſame queen Elizabeth, and alſo u 
the term of St. Michael then next following, by virtue of 1 
privy- ſeal directed to the ſaid chancellor by the ſaid que 
Elizabeth, the ſaid matter was argued again on ſeveral dat 
in the dutchy court by many counſellors before the {a 
chancellor, and before Saunders chief baron, and Anthon 
Brown one of the juſtices of the common-bench, and Pu 
trel and Walſb juſtices of aſſize in the county of 4 


I | * 
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Carus ſerjeant at law to the queen, and Sackford one of the 
maſters of requeſts, and Carell attorney of the ſaid court of 
the dutchy, and Plowden aforeſaid, who was one of the 
counſel of the ſaid court of the dutchy.- And after all the 
arguments the ſaid judges and counſellors of the court aſſem- 
bled themſelves at divers times to make their reſolution, and 
at laſt they all agreed as before was agreed. And alſo they 
all agreed, that king Henry 7. had the dutchy in his body 


natural, as king Henry 5. had it, disjoined from the crown, 


and not as king Edw. 4. had it. And this was by force of 
the act made in the time of the ſaid king Henry 7. and for 
the reaſon before given to this purpoſe at Spooner's, 


Note, at the ſaid aſſemblies it was ſaid by the ſaid judges [ + 2231 
and counſellors of the dutchy court,“ that if the queen . 8 p. 2 ron; 
makes a feoffment of land of the dutchy out of the county 151. Crom 


palatine, to hold of her in capite, the feoffee ſhall hold of 
the quren in capite as of her crown of England. And many 


agreeing with the former reſolution, as is ſhewn before, a 
report was afterwards made thereof to the queen, 


A brief 


good caſes were put by them. And upon their reſolution > ade *. 


E Term 
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Same prete- 


dentRaft.Eutr. knight lord Berkley, and Richard Knight of Wifton in the 


254-2. pl. 12. 


| © Vide 6 Co. 
S3. A. 


nances, to have to the ſame Henry William unto the end 
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A brief report of a caſe argued by the ' ſerjeants in the Com. 
2 2 Juſtices thers in Hilary and Eafter 
terms in the third year of the reign of queen Elizabeth, ani 
by the ſaid juſtices in Trinity term in the fourth year 
the reign of the ſaid queen, upon an ejectione firmæ — 
by Henry Willion again Henry Berkley knight lord Berk- 
— and Richard Knight. And the record was as fol. 


in the fifth and fixth years of the reign of the lord 
lip and lady Mary late king and queen of England, Ret, 
314. it is contained thus. Hereford, to wit, Henry Berkly 


Hage 28 appears in the term of St. Michal 
1 


county aforeſaid yeoman, were attached to anſwer Henry 
Wiilion of a plea, wherefore with force and arms into even 
acres of wood with the appurtenances in Weſton, which 
Henry Cock eſquire demiſed to him for a term not yet paſſed, 
they entered, and the ſaid Henry Willion from his farm 
aforeſaid ejected, and other wrongs to him did, to the great 
damage of the ſaid Henry Willion, and againſt the peace of 
the lord the king and lady the queen now, Cc. And where 
upon the ſame Henry Willion by Thomas Hanchet his attor- 
ney complains, that whereas the aforeſaid Henry Cock was 
of the aforeſaid ſeven acres of wood with the appurtenances 
ſeized in his demeſn as of fee, and being ſo ſeized thereof, 
the ſame Henry the fifth day of May in the fourth and fifth 
years of the reign of the lord the king and lady the queen 
now, at Hoddeſdon in the ſaid county of Hertford, had de- 
wered, granted, and to farm let to the ſame Henry Wil 
lion the aforeſaid ſeven acres of wood with the appurte- 


and term of ſeven years from thence next following, and 
fully to be compleat. And the ſame Henry Willion of the 
aforeſaid ſeven acres of wood with the appurtenances by vir- 
tue of the grant and demiſe aforeſaid was poſſeſſed, and the 
ſame ſeven acres occupied, until the aforeſaid Henry Berkly 


and Richard Knight the fixth day of May in the years above- 


ſaid, with force and arms, viz. ſwords, ſtaves, and knives, 
into the aforeſaid ſeven acres of wood with the appurte- 
nances entered, and the ſaid Henry Willion from his farm 
aforeſaid ejected, and other wrongs, &c. to the great da- 
mage, c. and againſt the peace, c. wherefore he lays 
| G 
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hat he is damnified, and has damage to the value of 104. 
and therefore he produces the ſuit, Ofc. | 
And the aforcidid Henry Berkley and Richard by Jobn Bar. 
Bill their attorney come and defend the force and injury 
when, &c. and pray leave to imparl thereon here until the 
octave of St. Hillary, and they have, &c. The ſame Gay 
is given to the aforeſaid Henry Millian here, Cc. At whic 


aforeſaid Henry Berkley and Richard by their attornies afote- 
aid. And thereupon the ſame Henry Berkley and Richard 
further pray leave to imparl thereon here . from the day 
of Eafter in fifteen days; and they have, Cc. The ſame 
day is given to the aforeſaid Henry Willign here, &c. And 
now here at this day came as well the aforeſaid Henry Hilion 
by his attorney aforeſaid, as the aforeſaid Henry Berkicy and 
Richard by Jahn Comber their attorney. And the ſame Hen- 
ry and Richard as to the coming with force and arms ſay 
that they are not guilty thereof, and of this they put them- 
ſelyes upon + the country; and the aforeſaid Henry Willion 
likewiſe. And as to the reſt of the treſpaſs and ejectment 
aforeſaid above ſuppoſed to be done, the ſame Henry Berk- 
l:y and Richard ſay that the aforeſaid Henry Fillion his acti- 
on aforeſaid againſt them ought not to have, becauſe they 
ſay that yo before the aforeſaid time when the treſpaſs and 
ejectment aforeſaid is ſuppoſed to be done, one William 
marquiſs Berkley was ſeized of the manor of Maſton near Bal- 
dict in the aforeſaid county of Hertford, whereof the afore- 
ſaid ſeyen acres of waod with the appurtenances are, and at 
the aforeſaid time, when, &c. and alſo from time whereof 
the memory of man is not to the contrary, were parcel, in 
his demeſn as of fee, and being ſo ſeized thereof, a certain 
fine levicd in the court of lord Henry the ſeventh late king of 
England here, vis. at Weſtmin/ter on the oQave of the puri- 
hcation of the bleſſed Mary, in the fi/th year of his reign, 
before Thomas Brian, Roger Townſend, William Davers, 
and Jahn 2 juſtices, and other faithful ſubjects of the 
ſaid late king Henry the ſeventh then th ete preſent, between 
one William Willoughby eſquire and Jobn Skill complainants, 
and the aforeſaid marquiſs deforceant, of the manor afore- 
ſaid with the appurtenances whereof, Sc. by the name of 
the manor of J/g/fton near Baldock with the appurtenances 
in the county of Hertford, amongſt other things, Cc. 
whereof a plea of covenant was ſummoned between them i 

the ſame court of the ſame late king Henry the ſeventh, vi 

that the aforeſaid marquiſs acknowledged the manor oy 


day here came as well the aforeſaid Henry IWillien as, the inparhnce. 
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faid with the appurtenances amongſt other things to be th, 
right of the ſaid Edward, as that which the ſaid Euer 
and John had of the gift of the aforeſaid marquiſs, and the 
ſame refcaſed and quit-claimed from himſelf and his hein Molt of 
to the aforeſaid Edward and Fohn Sbill, and to the heirs d marquil 
the ſame Edward for ever. And further, the fame mar ized t 
quiſs by the ſame fine granted for himſelf and his heirs, th; fired; 
they would warrant to the aforeſaid Edward and Jobn, and s ben, 

to the heirs of the ſame Edward, the manor aforeſaid with whereo 
the appurtenances whereof, Sc. amongſt other thingy, 


nry | 
againſt all men for ever. And for the ſaid acknowledy. 10 E 
ment, remiſe, quit-clajm, warranty, fine and agreement, Wii: (an 
the ſame Edward and John by the ſame fine granted to the ith th 
aforeſaid marquiſs the manor aforeſaid with the appurt. fore 
nances whereof, c. amongſt other things, and the ſame Med 


to him rendered in the fame court, to have and to hold to eirs . 
the ſame marquiſs, and to the heirs of his body begotten, nd fo 
to hold of the chicf lords of the fee by the ſervices which to nue k 
the aforeſaid manor ſhould belong for ever. And if it hereo 


* ſhould happen that the ſame marquiſs ſhould dic without nue 
heir of his body begatten, then after the death of the faid he (at 
late marquiſs, the manor aforeſaid with the appurtenances herec 
whercof, c. amongſt other things ſhould wholly remain to me 


the aforeſaid late king Henry the ſeventh, and to the heit her 

males of his body lawfully begotten. And if it ſhould hap- he / 

pen that the ſame late king ſhould die without heirs males dy 

of his body begotten, then after the death of the ſaid late en, 

king Henry the ſeventh,. the manor aforeſaid with the ap- * 
purtenances whereof, c. amongſt other things ſhould wholly * 

remain to the right heirs of the ſaid late marquiſs, to hold 

of the chief lords of the fee by the ſervices which to the 

Note here che aforeſaĩd manor belong for ever. By reaſon of which ſaid 
fne pleaded fine the aforeſaid marquiſs was of and in the manor aforeſaid 
without ary with the appurtenances whereof, c. amongſt other things 
— tw, ſeized in his demeſn as of fee-tail, viz. to him and to the 
See 1 Leon. 77. heirs of his body begotten, remainder thereof to the afore- 
: faid late king Henry the ſoventh, and to the heirs males of his 
body begotten, and for default of ſuch iſſue, remainder 
thereof to the right heirs of the aforeſaid late marquiſs for 
ever. And the aforeſaid marquiſs of the manor aforeſaid 
with the appurtenances whereof,” Ec. amongſt other things 
being ſeized in bis demeſn as of fee-tail in form aforeſaid, 
the fame late marquiſs of ſuch his eſtate therein, before the 
aforeſaid time when, c. died by preteſtation ſeized with- 

© Out heir of his hody begotten, after whoſe death the _ 
\ ate 
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The Pleadings: Willion verſus Berkley. 

ac king Henry the ſeventh into the manor aforeſaid with the 
appurtenances whereof, Oc. as in his remainder thereof, 
belole the ſame time when, Cc. entered, and was thereof 
ized in his demeſn as of fee- tail, viz. to him and to the 
heirs males of his body iſſuing, remainder thereof, for de 
{vt of ſuch iſſue, to the right heirs of the aforeſaid late 
marquiſs, by virtue of the fine aforeſaid. And being fo 
{:iz:d thereof, of ſuch his eſtate therein he afterwards died 
ized, after whoſe death, and before the aforeſaid time 
when, Ec. the manor aforeſaid with the appurtenances 
whereof, tc. among other thing deſcended to the late king 

enry the eighth, as ſon and heir male of the body of the 
ad late king Henry the ſeventh lawfully begotten, whereby 


the ame late king Henry the eighth into the manor aforeſaid 
th the appurtenances whereof, Cc. amongſt other things, 


fore the ſame time when, Cc. entered, and was thereof 


ſcized in his demeſn as of fee-tail, wiz. to him and to the 
eits males of his body iſſuing, and for default of ſuch iſſue, 


and for default of heirs males of the body of the aforeſaid 


ue king Henry the ſeventh lawfully begotten, remainder 
hercof to the right heirs of the aforeſaid late marquis, by 
irtue of the fine aforeſaid. And being ſo ſeized thereof, 
he ſame late king Henry the eighth died by proteſtation 
hereof ſeized, alter whoſe death, and before the aforeſaid 
me when, c. the manor aforeſaid with the appurtenances 
hereof, &c. amongſt other things deſcended to Edward 

he ſixth late king of England, as fon and heir male of the 
dy of the ſame late king Henry the eighth lawfully begot- 
en, whereby the ſame late king Edward the fixth into the 
anor aforeſaid with the appurtenances whereof, Oc. 

mongſt other things, before the aforeſaid time when, Sc. 
ntered, and was thereof ſeized in his demeſn as of fee-tail, 
ix. to him and to the heirs males of his body iſſuing, and 
or default of ſuch iſſue, and for default of heirs males of the 
ody of the aforeſaid late king Henry the ſeventh lawfully be- 
otten, remainder thereof to the right heirs of the aforeſaid 
ate marquiſs, according to the form of the fine aforeſaid. 
ad afterwards hefore the aforeſaid time when, &c. the 

ame late king Edward + of ſuch his eſtate in the manor 
forefaid with the appurtenances whereof, &c. amongſt 
ther things, died ſeized without heir male of his body iſ- 
ung. An the aforeſaid late king Henry the ſeventh before 
he ſame time when, &c. died without heir male of his body 
awfully begotten. By reaſon whereof the manor aforeſaid 
th the appurtenances whereof, &c- amongſt other things, 

remained 
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remained and came, and of right ought to remain and come 
by form of the fine aforeſaid, to the aforeſaid Henry Berlly 
and to his heirs, as couſin and next heir of the aſoteſad 
William late marquiſs Berkley, viz. as ſon and heir of Th. 
mas late lord Berkley, fon and heir of Thomas Berkley knight 

late lord Berkley, brother and heir of Morice Berkley knight, 
ſon and heir of Mor ice Berkley knight, brother and heir « 
the aforeſaid William late marquiſs Berkley. By reaſon « 
which ſaid premiſſes the ſame Henry lord Berkley, the al. 
venth day of Augu/t in the firft year of the reign of the afore- 
ſaid lady the queen, into the aforeſaid manor with the 25. 

. purtenances whereof, &c. entered as in his remainder, u 
it was lawfyl for him to do, and was thereof ſeized in his 
demeſn as of fee, until the aforeſaid Henry Cock into the 
aforeſaid ſeven acres of wood with the appurtenances before 
the aforeſaid time when, &c. entered, and the ſame to the 
ſaid Henry Million delivered and demiſed for the term afore. 
ſaid, as the aforeſaid Henry MWillion by his writ and declan- 
tion aforeſaid above ſuppoſes, upon the poſſeſſion of which 
ſaid Henry Willion thereof the atoreſaid Henry Berkley in his 
own proper right, and the aforeſaid Richard as ſervant of the 
ſaid Henry Berkley, and by his command, the aforeſaid 
time when, &c. entered, and the aforcſaid Henry Willn 
from his farm aforeſaid cjefted, as it was lawful for then 
to do, and this they are ready to verify ; where fore they 
pray judgment if the aforeſaid Henry Million his action alore 
ſaid againſt them ought to have, &c. ; 


3 And the aforeſaid Henry Willion ſays, that by any thing 
Replication. be 7 2 4 


fore alledged he ought not to be precluded from having 
his action aforeſaid, becauſe he ſays that well and true it i 
that the aforeſaid William marquiſs Berkley was ſeized of the 
aforeſaid manor of J/efon near Baldoct with the appunt- 
nances whereof, &c. amongſt other things, in his demeſi 
as of fee, and he being ſo ſeized thereof, the aforeſaid fi 
levied in the aforeſaid court of the late king Henry the .. 
venth here, viz. at Weftminſter on the octave of the puni- 
cation of the bleſſed Mary in the ih year of his reign, de. 
fore the aforeſaid Thomas Brian, Roger Townſend, Villin 
© Davers, and John Vaviſer then juſtices, and other faithiv 
ſubjects of the ſaid late king Henry the Pg a then ther: 
preſent, between the aforeſaid Edward Willoughby elquit 
and Jobs 8kill complainants, and the aforeſaid marquis de 
forceant, of the aforeſaid manor with the appurtenances 
whereof, &c. by the name of the manor of Weſton neu 
Baldeck with the appurtenances in the county of karge 
among 
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amongſt other things, &c. whereof a plea of covenant was 
ſommoned between them in the ſame court of the ſaid late 
king Henry the ſeventh, viz. that the aforeſaid marquiſs ac- 
knowledged the manor aforeſaid with the appurtenances 
whereof, &c. amongſt other things, to be the right of the 
aid Edward, as that which the ſaid Edward and John had 
of the gift of the aforeſaid marquiſs, and the ſame releaſ 

and quit-claimed from himſelf and his heirs to the aforeſaid 
Edward and John Skill, and to the heirs of the ſaid Edward 
for ever. And further, that the ſame marquiſs by the ſame 
fine granted for himſelf and his heirs that they would war- 
rant to the aforeſaid Edward and Jobn, and to the heirs of 
the ſame Edward, the manor aforeſaid with the appurte- 
nances whereof, &g. amongſt other things, againſt all men 
for ever. And for the ſame acknowledgment, remiſe, quit- 
claim, warranty, fine, and agreement, the ſame Edward 
and John by the ſame fine granted to the aforeſaid marquiſs 
the aforeſaid manor with the 22 whereof, & c. 
amongſt other things, and the ſame rendered to him in the 
ſame court of the afore'aid late king Henry the ſeventh, to 
have and to hold to the ſame marquiſs, and to the heirs of 
tis body lawfully begotten, to hold of the chief lords of the 
fee by the ſervices which to the ſaid manor belong for ever : 
And if it ſhould happen that the ſame marquiſs ſhould die 
without heir of his body begotten, then after the death of 
the ſaid late marquiſs the manor aforeſaid with the appurte- 
nances whereof, &c. amongſt other things, ſhould wholly 
remain to the aforeſaid late king Henry the ſeventh, and to 
the heirs males of his body lawfully begotten ; and if it ſhould 
happen that the ſame late king Henry the ſeventh ſhould die 
without heir male of his body begotten, then after the death 
of the ſame late king Henry the ſeventh, the manor aforeſaid 
with the appurtenances whereof, &c. amongſt other things, 
ſhou!d wholly remain to the right heirs of the ſaid late mar- 
quils, to hold of the chief lords of the fee by the ſervices 
which to the aforeſaid manor belong for ever, as by the ſame 
fine appears. And that by reaſon of the fine aforeſaid the 
aforeſaid marquiſs was of the manor aforeſaid with the ap- 
purtenances whereof, &c. amongſt other things, ſcized in 
his demeſn as of fee-tail, the remainder thereof to the afore- 
laid late king Henry the ſeventh, and to the heirs males of 
his body lawfully begotten in form aforeſaid belonging, as 
the aforeſaid Hey Berkley and Richard have above alledg- 
ed. And the ſame marquiſs being ſo ſeized thereof before 
the aforeſaid time of the treſpaſs and eje&ment aforeſaid 


out heir of his body begotten, after whoſe. death, and be. 
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done, of ſuch his eſtate therein afterwards died ſeized, wi. 


fore the aforeſaid time of the treſpaſs and ejectment aforeſaid 
done, the aforeſaid late king Henry the ſeventh, then hay. 
ing iſſue of his body lawfully begotten, viz. one Arthur laut 
prince of Wales, into the manor aforeſaid with the appune- 
nances whereof, &c. amongſt other things, as in his g- 
mainder aforeſaid entered, and was thereof ſeized in his 
demeſn as of fee, by reaſon of the fine aforeſaid, by form 
&c. And afterwards the aforcſaid prince Arthur died with. 
out heir male of his body lawfully begotten. And the fam 
late king Henry the ſeventh being ſo ſeized in manner and 
form aforeſaid of the manor aforeſaid with the appurtenancey 
whereof, &c. the ſame late king of ſuch eſtate in the ſame 
manor with the appurtenances whereof, &c. amongſt other 
things, afterwards died ſeized, + afier whoſe death the ma. 
nor aforeſaid with the appurtenances whereof, &c. deſcend. 
cd to the aforeſaid lord Henry the eighth late king of England, 
as ſon and heir of the aforeſaid late king Henry the ſeventh, 
whereby the ſame late king Henry the eighth before the afore. 
ſaid time of the treſpaſs and ejectment aforeſaid done, into 
the aforeſaid manor with the appurtenances whereof, &. 
entered, and was thereof ſeized in his demeſn as of fee, by 
reaſon of the fine aforeſaid. And the ſame late king Henn 
the e;ghth being ſo ſeized thereof took to wife one lady Cy 
therine Latimer. And afterwards and before the aforeſaid 
time of the treſpaſs and ejectment aforeſaid done, by a cer- 
tain act made in a parliament of the aforeſaid late king 
Henry the 174 begun at Meſiminſter the fourteenth day d 
2 in the thirty fifth year of the reign of the ſame late 
ing ho the eighth, and there held and continued untl 
the twenty=ninth day of March in the ſaid thirty-fifth year, 
amongſt other things it was ordained and enacted, that al 
demiſes, releaſes, gifts, grants, obligations, recognizanees, 
ents, fees, acquittances, and other things from thence- 
rth to be made by the ſaid lady Catherine, or to the ſame 
lady Catherine, by or to the ſaid late king Henry the eighth, 
or by or to any other or perſons, ſhould ſtand and be of the 
ſame force and effect in law, as they ſhould if they were 
made by, to, or between any other fabjeQs of the ſaid late 
king Henry the eighth, without any intereſt, profit,” or be 
neſt to cone or accrue by any means to the ſaid late ki 
Mary the eighth, his heirs, executors, or ſucceſſors, os, 
fof, or in any of the premiſes, or by reaſon or occaſion 4 
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he ſame, or of any part thereof, or otherwiſe,” as in the 
ime act amongſt other things is more fully contained. 
\nd that afterwards and before the aforeſaid time of the 
reſpaſs and ejeQment aforeſaid done, the aforeſaid late 
ing Henry the eighth by his letters- patent ſealed under his 
reat ſeal of England, bearing date the 25th day of February 
n the 35th year of his reign, gave and granted the aforeſaid 
nor 4 25 with the appurtenances, (whereof the afore- 
id ſeven acres of wood with the appurtenances are, and 
om time whereof the memory of man is not to the contra- 
were parcel) to the aforeſaid lady Catherine then his wife, 
nd queen of England, to have — to hold to her for term 
her life the ſaid lady Catherine: By reaſon of which ſaid 
if, grant, and act of parliament, the ſame lady queen Ca- 
rine was of the aforeſaid manor with the appurtenances 
hereof, &c. ſeized in her demeſn as of freehold, the rever- 
on thereof belonging to the aforeſaid late king Henry the 
-bth, and to his heirs. And the ſame lady Catherine be- 
g ſo ſeized thereof, the reverſion thereof in form aforeſaid 
longing to the aforeſaid late king Henry the eighth, and to 
s heirs, the aforeſaid late king Henry the eighth, before 
e aforeſaid time of the treſpaſs: and cjeAment aforeſaid 
ne, at Weftminſier in the county of Middleſex died, after 
oſe death, and before the aforeſaid time when, &. the 
me reverſion oſ the aforeſaid manor with the appurtenances 
ereof, &c. deſcended to lord Edward the fixth late king 
England, as ſon and heir of the aforeſaid late king Henry 
ngbth, whereby the ſame late king Edward the faxth was 
the reverſion aforeſaid ſeized as of fee, and the ſame late 
ig Edward the foxth e ſeized thereof, before the 
relaid time of the treſpaſs and ejectment aforeſaid done, 
lame late king by his — te ſcaled under his great 
| of England,. bearing date at Weſtminſter the tenth day of 
Vin the firſt year of the reign of the ſaid late king Ed. 
d the fxth,. (which the ſame Henry Hillion here pro- 
es in court) gave and granted the aforeſaid reverſion of 
manor of, #/;/ton with the appurtenances whereof, &c. 
ne William Herbert knight now earl of Pembrole, to 
ſe and to hold to the ſame carl and to his heirs for ever. 
virtue of which ſaid grant the ſame carl was of the ſame 


reof, and the aforeſaid lady queen Catherine being in 
n aforeſaid ſeized of the ſame manor with the appurte- 
ces whereof, &c. the ſame lady Catherine late queen af- 


erfion. ſeized as of fee and tight; and being ſo ſeized 


rards at Sudeley in the county of Glouce/ter died, after 
'Vao hoſe. 
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whoſe death, and before the aforeſaid time of the treſpaſt 
and ejectment aforeſaid done, the aforeſaid earl into the 
aforeſaid manor with the appurtenances whereof, &c. en. 
tered, and was thereof ſeized in his demeſn as of fee. Ang 
the ſame earl being fo ſeized thereof, before the aforeſaid 
time of the trefpaſs and ejectment aforeſaid done, of the 
| - fame manor with the appurtenances whereof, &c. enfeoffed 
the aforeſaid Henry Cock, to have and to hold to him and to 
his heirs for ever. By virtue of which feoffment the ſame 
Henry Cock into the aforeſaid manor with the appurtenances 
whereof, &c. before the aforeſaid time of the treſpaſs and 
ejectment aforeſaid done, entered, and was thereof ſeized 
in his demeſn as of fees And the ſame Henry Cock being ſo 
ſeized thereof, before the aforeſaid time of the treſpaſs and 
ejectment aforcfaid done, viz. the aforefaid i day of Mr 
in the fourth and fifth years of the reign of the ſaid lord Ph. 
lip and lady Mary late king and queen of England, at Hu 
deſdon aforeſaid in the aforeſaid county of Hertford, demiled 
the aforeſaid ſeven acres of wood with the appurtenances 
to the ſame Henry Willion, to have and to hold to the fame 
Henry Willion from the ſaid ffth day of May in the fourth 
and fifth years aboveſaid, unto the end and term of ſeven 
years thence next 5 9 and fully to be compleat. by 
virtue of which demiſe the fame Henry Willion into the afore- 
ſaid ſeven acres of wood with the appurteriances, before the 
aforeſaid time of the treſpaſs and ejectment aforeſaid done, 
entered, and was thereof poſſeſſed until the aforeſaid Hmm 
lord Berkley, and Richard, the aforeſaid fixth day of My | 
the fourth and fifth years abeveſaid, with force and arm 
viz. ſwords, ſtaves, and knives, into the aforeſaid ſer 

_ acres of wood with the appurtenances entered, and the ſul 
Henry Wilkon from his farm aforeſaid thereof eject: 
againſt the peace of the aforeſaid late king and queen Phi 
and Mary, as he above complains againſt then; and th 
he is ready to verify, wherefore for that the aforclaid Hw 
Berkley and Richard the treſpaſs and ejectment atorciar 
above confeſs, the ſame Henry Willion pra Wr | 
his damages by occafion of the ſaid ereſpals\ ma czecment 
to be adj to him, &c. n 


that the aforeſaid plea of the afore ſaid Henry Nilliun in mit 


the ſame plea contained, are infufficient in law to maints 
the aforeſaid Henry Fillion to have bis action aforeis 
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againſt the ſame "Henry Berkley and Richard, and that they 
have no neceflity, nor are by the law of the land bound to 
anſwer the ſaid replication in manner and form aforeſaid 
pleaded. Aud this they are ready to verify, wherefore for 
want of a ſufficient replication in this behalf, the fame Henry 
lord Beriley and Richard pray judgment, and that the afore- 
faid Henry Wilton may be precluded from having his action 
aforeſaid againſt them, &c. | YOTer In 
And the aforeſaid Hewry IVillion, for that he has above al- Joinder in de 

ledged ſufficient matter againſt the ſaid Henry lord Berkley murrer. 
and Richard in maintenance of the action of him thezafore- 
faid Henry Milian againſt them, which ſaid matter the afore- 
faid Henry Berkley and Richayd do not deny, not thereunto 
in anywiſe anſwer, but the ſaĩd averment wholly refuſe to 
admit, prays judgment and-his damages by occafion of the 
treſpaſs and cje&ment aforefaid to be adjudged to him, &c. 
And becauſe the juſtices here will adviſe of and upon the 
premiſſes before they give Judgment thereon, day is given 
tothe parties aforefaid here on the morrow of the holy Tr4- 
ay, to hear their jadgment thercon, becauſe the Juſtices 
here thereof not yer, & c. —_ 


The caſe was recited in this matmer, It appevrs by the Tue 0, 
tecord that Henry Willion has ſued a writ of cjectione firme I 

inſt Henty locd BerMley and Richard Knight, for ejscting haud by dhe 

him out of 7 acres'of wood with the appurtenances in Weſ- gatute de donir 

Im. And he has declared that Henry Cort eſquire was ſerzed conditionalibur as 


of the ſame J deres in his demeſn'as of fee ; and being fo well dn come 


entered into the ſaĩd ſeven deres, and ejected t * Fong the king, and 
of his farm aforefaid to his damage of 207. And the defen- de Rall not be 
dants plezd in bar that long befofe the time of the cje@ment take jt ag fie 
„oe William matquifs Berkley was ſeized of the — 7 conditie 
manor of Nn near Bakieth in the county "of "Hereford 00a), a before 
(whereof the 7 acres of wood att, and then, and at all times u, and fe 
er 


: to 

defore were, parcel) in his demeſn #9 of fee. And he being have power to 
Lan 1 P# 4 N a 2 ; Iz TG ££ alien after if- 
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ifve he in tender in fee thay wel enter; 8. C. 6. FP. cb Dy. 244. pl. 30. 1 Oo. 44. b. 
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fo feized, a fine levied in the court of king Henry 7: bere at 
Weſtminſter on the octave of the Purification of our Lady in 
the 5th year of his reign, before Thomas Brian, Roger Town- 
fend, William Davers, and John Vauiſor juſtices, between 
Edward Willughby and Fobn Skill complainants, and the 
ſaid marquiſs deforceant, of the ſaid manor with the appur- 
tenances whereof, &c. viz. the ſaid marquiſs acknow| 

the ſaid manor amongſt other things to be the right of the 
faid Edward, as that which the ſaid Edward and Fobn had 


of the giſt of the ſaid marquiſs, and the ſame relcaſed to 


them and to the heirs of the ſaid Edward for ever, with war- 
ranty againſt all men. And the ſaid Edward and Fobn by 
the lame fine granted and rendered to the ſaid marquiſs the 
ſaid manor whereof, &c. amongſt other things, to have 
and to hold to the ſaid marquiſs, and to the heirs of his bo- 
dy begotten; and if he ſhould die without heir of his 

begotten, that then the ſaid manor whereof, &c. ſhould te- 
main to the ſaid king Henry 7. and to the heirs males of his 
body lawfully begotten 3 and if the ſaid king ſhould die with- 
out heir male of his body begotten, that then the ſaid manor 
whereof, &c. ſhould remain to the right heirs of the ſaid 
marquiſs. By reaſon of which fine the ſaid marquiſs was 
of the ſaid manor whereof, &c. ſeized in his demeſn as of 
fee- tail, the remainder thereof to the ſaid king Henry 7. and 
to the heirs males of his body begotten, and for default of 
ſuch iſſue, the remainder to the right heirs of the ſaid mar- 
quiſs for ever. And the ſaid marquiſs being ſeized of ſuch 
eſtate, thereof died by proteſtation ſeized, without heir of 
his body begotten ; after whoſe death the ſaid king Henry 7. 
entered into the ſaid manor whereof, &c. as in his remain- 
der thereof, and was thereof ſeized in his demeſn as of fee- 
tail, viz. to him and to the heirs males of his body begotten, 
the remainder thereof, for default of ſuch ifſue, to the right 
heirs of the ſaid marquiſs, by virtue of the ſaid fine. And 
he being ſo ſeized of ſuch eſtate died thereof ſeized, after 
whoſe death the ſaid manor whereof, &c. deſcended to the 
late king Henry 8. as ſon and heir male of the body of the 
ſaid king Henry 7. begotten, whereby the ſame king Hew) 
8. into the ſaid manor whereof, &c. entered, and wu 
thereof ſeized in his demeſn as of fee - tail, viz. to him and 
to the heirs males of his body begotten, and for. default of 
ſuch iſſue, the remainder to the right heirs of the ſaid mar- 
quils, by force of the ſaid fine. the ſame king Han 


being ſo ſeized thereof, died by proteſtation thereof ſeiz- 
cd, after-whoſe death the ſaid manor whereof, &c. , 


rr e ow. oe. a. ao. a. 
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ed to the late king Edward 6. as ſon and heir male of the 


| body of the ſaid king Henry 8. begotten, whereby the ſame 


king Edward 6. into the ſaid manor whereof, &. entered, 


and was thereof ſeized in his demeſn as of fee-tail, the re- 


mainder as before. And afterwards the ſaid king Edward 
of ſuch eftate of and in the ſaid manor whereof, &. being 
ſeized, died without heir male of his body iſſuing. And the 
faid king Henry 7. before the ſaid time when, &c. died with- 
out heir male of his body begotten, whereby the ſaid manor 
whereof, &c. remained and came, by force of the ſaid fine, 
to the aforeſaid Henry Berkley and to his heirs, as couſin 


and next heir of the ſaid William marquiſs BerMey, that is 


to ſay, as ſon and heir of Thomas late lord Berkley, fon and 
heir of Thomas Berkley knight late lord Berkley, brother and 
heir of Merice Berkley knight, ſon and heir of Morice Berk- 


ly, brother and heir of the ſaid William late ry ag Berk 


75 By reaſon of which premiſſes the ſame Henry lord 
erkley the 11th day of Auguft in the firſt year of the reign 


of the queen aforeſaid, into the ſaid manor 'whereof, &c. . 


entered as in his remainder, as it was lawful for him to do, 
and thereof was ſeized in his demeſn as of + fee, until the 
ſaid Henry Cock into the ſaid 7 acres of wood, before the time 
when, &c. entered, and the ſame demiſed to the ſaid plain- 
tiff for the ſaid term, as the plaintiff has declared; upon 
whoſe poſſeffions the ſaid Henry lord Berkley in his own right, 
and the ſaid Richard as his ſervant and by his command, 
the ſaid time when, &c. entered, and the ſaid plaintiff out cf 
his ſaid farm ejeQed ; and ſo they demand judgment i actio. 
And the plaintiff by his replication confeſſing that the ſaid 
marquiſs was ſeized of the ſaid manor- of Ven whereof, 
&c. in his demeſn as of fee, and that he levied the fine in 
manner and form aforeſaid, and that the ſaid marquiſs died 
without heir of his body, ſays further, that after the death 
of the ſaid marquiſs the ſaid king Henry . then having iſſue 
of his body begotten one Arthur late prince of Wales, into 
the ſaid manor whereof, &c. entered as in his remainder, 
and was thereof ſeized in his demeſn as of fee, by reaſon of 
the ſaid fine, and afterwards the ſaid prince Arthur died 
without heir male of his body: And the ſaid king Henry 7. 
being ſeized of the manor whereof, &c. in manner and 
form aforeſaid, thereof died ſeized, whereby the ſame de- 
ſcended to king Henry 8. who entered, and was thereof ſeiz- 
ed in his demeſn as of fee, by reaſon of the ſaid fine. And 
the ſaid king being ſo ſeized took to wife lady Catharine La- 
imer. And afterwards by an ac made in the parliament of 


the 
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the ſaid. king Horry 8. begun at Wefminfer the 14th day of 
January in the 35th year of the reign of the ſame king, Ae 
there held and continued unto the 29th day of March in the 
ſaid 35th year, amongſt other things it was enacted, that 
all demiſes, releaſes, gifis,, grants, obligations, recogni- 
zances, patents, fees, acquittances, and other things, from 
thenceforth to be made by the ſaid lady Catherine, or to the 
ſaid lady Catherine, by or to the ſaid king Henry 8. or by, 
to, or between any other perſon or perſons, ſtand and 
be of the fame force and eſſect in law, as they ſhould be if 
= were made by, to, or. between any other ſubjects of the 
faid king Henry 8. without any intereſt, profit, or benefit 
to come or acerue by any means to the ſaid late king Henry 
8. his beirs, executors, ot ſucceſſors, of, for, or in any af 
the premiſſes, or by reaſon or occaſion of them, or any part 
of them, or otherwiſe, as in the ſame act is more fully con- 
tained. And that afterwards the ſaid king Henry 8. by his 
letters · patent under his great ſeal of England, bearing date 
the 25th day of February in the 35th year of his reign, gave 
and granted the faid manor of Mieſſon with the appurte- 
nances whereof, &c. to the ſaid lady Catherine then his 
wife, and queen of England, to have and to hold to ber for 
term of her life. By reaſon of which gift, grant, and 2d, 
the faid queen was ſeized of the ſaid manor whereof, &. in 
her demeſn as of freehold, the reverfion thereof belonging 
to the faid king Henry 8. and to his heirs. And ſhe being 
ſo ſeized, the reverſion ut ſupra, the ſaid king Henry 8. dicd, 
. andthe reverſion deſcended to king Edward 6. whereby he 
was ſeized thereof as of fee. And he being ſo ſeized, by his 
| lenters-patent bearing date at Y/qg/minfler the 10th day of 
Fuly in the firſt year of his reign, here ſhewn forth, grant 
ed the faid reverſion of the ſaid manor whereof, &c. to fir 
Wilkam Herbert knight now carl of Pembroke, to have and 
to hold to the ſaid earl and to his heirs. By virtue wheredt 
the ſaid carl was ſeized of the ſame reverſion as of fee and 
right, and afterwards the queen died, and the car] entered 
into the ſaid manor whereof, &c. and thereof enfeoffed the 
ſaid Henry Cock and his heirs ; by virtue whereof he entered 
and was ſeized in his demeſn as of fee. And being ſo ſeized 
he made the demiſe ut ſupra, by force whereof the ſaid Hu 
ry Million entered and was poſſeſſed until the defendants 
cjeCted him wt ſupra, And upon this the defendants bare 
Bad te demurred in law. Fi 
— xeon wy And this demurrer was argued in the ſaid terms of . 
Hillary and Eafter by all the ſerjeants, viz. by — 
| h 


A = * SK . K. KS rr, c y peter ot gang. 
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2 ta- 
dyes alſo, ſome to the writ, and others to the pleading, — y the de- 
f _ exception taken by the ſerjeants of counſel for the de- N 


they too and carried away, was left out of the original writ, ception taken 
And this exception was alſo maintained by Anthony Brown by 4.Brown J. 
juſtice, who ſaid, that in writs a man ought to putſue the again it. Gilb. 
form and order of the Regi/ter, and we cannot now make Law of Ejetm' 


perhaps the plaintiff had none there, nevertheleſs he ought —— po 
o have theſe words in the writ, and make a ſpecial declara- eje ment is 
jon, omitting the goods and chattels 3 as in many caſes a ſuppoſed of a 
an ſhall have a general writ, and make a ſpecial declarati- mona, rand. 
dn according to the truth of his caſe. And altho' there is a it ow nds 
le in the b Regiſſor, that in a writ of ejectione firmæ thete with chattles ; 
annot be (goods and chattels), becauſe for goods a man ſhall 3 * 
are an exigent, and in the writ of ejedlione firm diſtreſs 
nfnite, yet, he ſaid, this reaſon is not © ſufficient to over - Regiſt.227.b. 
hrow the exception taken for the omiſſion of the words, be- _. 
auſe, in this writ there is d wi et armis, and in all EjeQm. 7 
rits which have thoſe words © proceſs of outlawry lies by, 
he common law. f And F. N. B. ſays that proceſs of out- Pinch 318 
wry lies in this writ, which muſt be by the common law, 1 Keb. n 
or it is given by no ſtatute : So that the ſaid rule in the Re- 116. Gilb. Law 
ifer is of no weight. s But in actions on tlie caſe proceſs of ZIeam 47 
 outlawry did not lie until it was given by the ſtatute of 19 mo 
i. 7. cap. 9. b Alſo he ſaid, although it is expreſſed in the ted in the writ 
Killer that a writ of ejectione firmæ lies of a poo}, or of d emer » 


incurable, be- 
paſture cauſe there 
muſt appear 
h a treſpaſs in the writ as will give the king a fine, which cannot be without theſe words 
e inſerted. * M. 35 H. 6.6. Wan, et Mil-. 9 Co, 78. a. Co. Litt. 128. b. 2 Rol. 
Wr. Bos. pl. 1. Salk, 5. La. Raym. 987. 'F, N. B. 220. h. Gilb. Law of Ejectm. 
Finch 318. 1 P. 10 H. 7, 21. pl. 15. Bro. Diſcontin, dg Proceſs 61, Rd. Raym. 


» Regiſt227. b. Vely. 143. 


t 
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1422 ure for an ox, + yet it may be that there are gt 
[#229] — viz. land or Fo Jay t pool, and in the = 
des an ox or a horſe, and a bell round the ox's neck, and fetters 
round the horſe's feet, and other ſuch like things, which 
are the goods and chattels of him that is ejected. $0 that 
this is not a ſufficient cauſe to maintain the omiſſion of the 
words goods and chattles. And therefore it ſeemed: to him 
and to the ſerjeants of counſel for the defendants, that the 

writ ought to abate for the omiflions of the ſaid words. 
But all the ſerjeants of counſel for the plaintiff, and all 
the other juſtices, viz. Wefton and the lord Dyer held the 
contrary ; for the clauſes of ejectment of the land, and of 
the taking of the goods and chattels, are two diſtinct and ſe- 
*S.P.Ante199. yeral clauſes. And if the truth be that the defendants did 
Per Dyer C. J. not take an goods and chattels, it would be idle to put the 
clauſe in ; for the law will not ſuffer a man to complain of 
> Reg, Sr. b. more things than he has cauſe. b For which reaſon if one 
TS 5 . beaſt is taken, the writ of replevin ſhall make mention of 
Gee Kel TO that only, as his certain labouring beaſt, or his certain ox, and 
pl. x. 212, a. it ſhall not ſay his cattle in the plural number, where only 
one beaſt is taken, cauſa qua ſupra. © And in the Regifter 
- 227. b. the writs are for an cjeAment of a manor, and taking of 
318. goods, in which caſe, the lord Dyer ſaid, it ſhall be intend- 
ed ſuch a manor as is ſtored with a ſtock ; but there is no 
writ in the Regi/ter for an ejectment of land, or meadow, ot 
paſture, or wood, and taking of goods. And if there was, 
yet the Regiſter is not to be purſued in ſuch preciſe terms, 
where the truth of his caſe who ſues the writ does not agree 
with the words in all points. And, he ſaid, there were di- 
vers ptecedents in the common pleas, where ſuch writs 2 
this is here were held good; for which reaſon he and V 
ton juſtices held the writ good enough. And the lord Dye 
ſaid that the words, then that you cauſe the ſaid tenement to be 
reſeized of the chattels which within it were taken, and the 
ſaid tenement with the chattelf to be in peace until, &c. ought 
to be in every writ of aſſize, for it is the uſual form, and 
the king's command for the repoſe of the party in the mean 
time, and there is no precedent to the contrary, but here in 

our caſe there are ſeveral to the contrary. 

Another exception taken to the re plication by the ſerjean' 
of counſel for the defendants was, that in the replication the 
Plaintiff has alledged that the marquiſs died without heir ol 
his body, after whoſe death the ſaid king Henry 7. entered 


into the ſaid manor whereof, Ec. and he has not * 


Exception 2. 
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hat there was any office found proving that the marquiſs 
lied without heir of his body, which he ought to have done, 
for his death is matter of fact, and without his death king 
Henry 7- had no title of entry; and there ought to be mat- 
ter of record to prove the matter of fact which gives a title 
of entry to the king. 4 As if the king's tenant dies ſeized 1M. g. Ed 6. 
of his land, which deſcends to his heir within age, © or if Bro. Office de- 
his villain purchaſes land, the king cannot enter into the vant Fſcheat, 
land without office firſt finding his title; f and without of- —— N. C. 
kce there can be no intruſion upon the poſſeſſion of the N 
king, and therefore office ought to be found. And although 3 4 r 
the defendants themſelves in their bar have ſaid that the 53. Preregative 
marquiſs died without iſſue, and that king Henry 7. enter- 113. 5 Co. 50. 
ed, without alledging any office, yet this confeſſion of 3 
defendants ſhall not aid the plaintiff, for as to the defen- 2” Finch | 
dants, the entry and ſeizin of king Henry 7. aſter the death 232. lnfra (I). 
of the marquiſs without iſſue is not for neceſſity, but only «,,.c.prerog. 
23 conveyance to them, for if the marquiſs died without it> 57.a. 
ſue, and king Henry 7. without iſſue male, it is ſufficient 
for the defendants, whether king Henry 7. ever had ſeizin or 
eſtate, or not. For if the king was never ſeized, it is the 
better for the defendants; but as to the plaintiff, the 
ſtrength of his title depends upon the making his leaſe good, 
for he derives his leaſe from Cock, who derived his title from 
the earl of Pembroke, who derived his title from king Zd- 
ward 6. who derived his title by deſcent from king Henry 8. 
who derived his title by deſcent from king Henry 7. who 
derived his title from the fine, and from the dying of the 
marquiſs without iſſue, and entry by himſelf, 80 that if 
the plaintiff does not ſufficiently prove that the marquiſs di- 
ed without iſſue, and that the king had an eſtate in the 
land after his death, he does not ſufficiently prove his own 
title or intereſt ; wherefore the proof of that is the ſubſtance 
and ſupport of the plaintiff's title. But although the defen- 
dants have alledged in the bar that he died without iſſue, and 
that king Henry 7. entered, this confeſſion ſhall-not preju- 
dice the defendants, becauſe it is not the ſubſtance of their 
title, for the cauſe ſhewn before, but it is the ſubſtance of 
the plaintiff's title. And when it is ſhewn that the marquiſs 
died without iſſue, then it is the ſubſtance of the defendant's 
title to prove that king Henry 7. died without heir male, and 
not to prove whether there was any office or other matter ot 
record to entitle king Henry 7. or not. For if he never had 
ſeizin in deed, it j the better for the defendants. So that 
the confeſſion of that which is not material for the * 
nts 
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dants ſhall not prejudice the defendants, nor make the plain. 
tiff's title better, not can it give title by law to the king, Pov 
the law would not give it without their confeſſion, for their WY allegat 
confeſſion ſhall not make that to be law which is not lay, chat t. 
Wherefore it was ſaid, that becauſe there is no office 3 ing a 
ledged proving the death of the marquiſs, and the eſtar jt ou 
and ſcizin in deed of the king, the feplication is naught, out if 

But the whole court 1 againſt this exception. Fg 
when the'marquiſs died without iſſue, the freehold waz pre» ch is 

* See x Finch ſently caſt upon the king. For Anthony Brown ſaid, the 
163. 2/Finch freehold muſt of neceſſity be in ſome one, in order that he n cor 
_ _ — who has title or right to it may know againſt whom he ought 
vpen a gift in to demand it, for which reaſon it ſhall not be in ſuſpence, ding t 
wil, os rx and therefore when the eſtate was determined in the mar. With: upo! 
1 quiſs, the law caſt the poſſeſſion in law upon the king, 
ſently caſt upon 5 As if the king's tenant for life dies, the freehold in law h out 
the king with- preſently in the king; h and ſo if the king's tenant dies with- cone 
— vas ty out heir, the poſſeſſion in law is preſently in the king with. ae. 
the tenant in Out office. i For he ſaid, an office is not neceſſary but mita 
tail without iſ- where the king ſhall take by it; k as if the king makes a git a ten 
_ in tail upon condition, and the condition is broken, there | 
eT. 9 H. 7. the ſame ought to be found by office. So ought it where 1. 

2. b. Per Oxenb. the king's villain has purchaſed land, for the king ſhall take 
Bro.Eſcheat25, the land thereby, and the land is not in the king before of- 
[ + 230] fice. But here the freehold + is in him before office, and 
Office dc. then It is idle to have an office to convey that to the king 
or Eſchea: Which the law has conveyed to him before the office found, 
34-Prerogative And as to the caſe put of the wardſhip of land, true it is that 
8 there ought to be an office found to entitle the king, for 
8 124. there the frechold and the poſſeſſion in law is caft upon the 
Poph. 27. Vin. heir; and the guardian is at liberty to take the wardſhip 
Abr. tit. Pre- of the land, or to diſtrain for the ſeigniory, for the ſeighi- 
N B. d. ory is not extinct there. b But it is not ſo in the caſe of an 
eſcheat, for upon the eſcheat the ſeigniory is preſently ex- 
J. 2 H. 7. tinct, by reaſon that the law conveys the poſſeſſion of the 
2 b. Le Oer. tenancy to the ſeigniory: And ſo was this diverſity taken 
8 — gy about the firſt or ſecond years of king Edu. 3. And a in 
Davis 34. a. the caſe of an eſcheat the poſſeſſion of the tenancy is caſt 
Lanes.Crompt upon another lord before entry, ſo is it caſt upon the king, 
eee being the lord, before office. And in the ſame manner here 


3 Mod. Entr. the remainder is preſently caſt upon the king by the _- 


18. P. 2 Leon. ö | 
135 Per Godfrey, arguends. - ® See Arve 213 (m). and the books there cited. cat 
Vide ſupra (e). « Co. Litt. $3. b. 2 Co. 68. a. » Same diverſity H. 5 


1. Ed. 3. 5. pl. 34. Fitz. Avowry 168. Bro, Gard. 96. Tenurcs 91. Vin. Abr. tir, Office D. 
pl. 16. 
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ous. And for the ſame reaſon alſo the bar is good by 
allegation that king Eduard 6, died without heir mal. 
| that the lord Berklty now defendant entered, witho 


out iſſue male, the freehold was preſently caſt upon the 
j Berkley now defendant, and never came to queen Mary, 
ich is upon the reaſon ſhewn before. And hereupon An- 
„ Brown ſaid, if land is leaſed to the king for his life, 
on condition that if the leſſor dies his heir ſhall enter, and 


ding the death, and without offer le main ſued ;. but if it 
; upon condition that if the king, who is leſſee, dies, the 
For ſhall enter, there if the king dies, the leſſor ſhall enter 
thout office, or outer le main ſued. For in the firſt cafe 
condition is meerly a condition which abbreviates the 
ate, but in the other caſe the condition is joined to the 
mitation of the eſtate, and the condition and the limita- 


e king dies, the freehold is by the act of the law caſt upon 
e leſſor before entry. So in our caſe when king Edward 


d Berkley, and his entry was lawful without office of 
fer le main, and the bar reciting that he entered is good 


[ſo admitting that an office was neceſſary here, yet the de- 
ndants by their plea in bar have 4 nes the fault which 
have here excepted to. For they themſelves in con- 
ejing their title to them have ſhewn that the marquiſs died 
thout iſſue, and that king Henry 7. entered, and it is 
atter of ſubſtance for the defendants to ſhew the deaths, 
vr the fee-fimple which the lord Berkley one of the defen- 
nts claims could not be executed in him until both the 
ſtates-tail precedent were ended, And therefore it is as 
naterial for him to ſhew the death of the marquiſs without 
cir of his body, as to ſhew that Henry . died without heir 
nale of his body; and by the plea in bar the defendants have 
zone further, and have ſhewn that the marquiſs died with- 
ut heir of his body, and that Henry 7. entered, and died 
vithout heir male of his body, ſo that they have confeſſed 
be eſtate in deed in Henry 7. and the plaintiff by the repli- 
ation hath ſaid, well and true it is that the marquiſs died 
thout heir of his body, and that king Henry 7. entered, 
— 


2 


7 


he marquiſs, and then an office aſcerwards would be ſa- 


ing any ouſter le main, or other matter of record to de- 
t out of queen Mary; for when king Edward 6. died 


eſſor dies, there his heir ſhall not enter without office 


n tend to one end, and the condition does not abridge the « 8. P. Moor 
nitation, as it does in the other caſe ; and therefore when 348, 349- 


died without heir male, the freehold was caſt upon the 


jough in this point, quod fuit conceſſum per totam curiam. 


4 Like Point 
N. Bendl. 312- 


* Litt. ſ. 365. 


on without the deed ſhewn does not lie in averment : by 


See 8. P. Ac- gut the whole court argued to the contrary. Fot th 


cord 2 Bulſt. 
149. 


„ defendant will ſay that he enfeoffed the plaintiff in fee, 
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&;. whereby he has only afirmed that whick the defend 
haye affirmed, and which they are therefore eſtopped ts 
is faulty. And Anthony Brown ſaid, © that in afhe f 


condition, and the plaintiff broke the condition, for 
breach whereof he re-entered, this plea is not good, bee 
he does not ſhew the deed of the condition, for the cons 


the plaintiff ſays, well and true it is that the defendan + 
feoffed him upon condition, and that he broke the cons; 
on, and the defendant re-entered, and afterwards eaſed 
him, or that after the condition broken, and before hi; 
entry, the defendant releaſed to him, now the bar wi; 
was faulty is made good by the affirmance of him that mi 
have taken advantage of it, and by his affirmance he is f 
eſtopped to find fault with it. So is it in our caſe here, whe 
fore this exception was diſallowed by the rule of the coun, 
Another exception taken to the replication by the cou 
for the defendants was, for that the defendants in the | 
have pleaded the fine which limits the remainder in tail 
king Henry 7. and have alledged that after the death of i 
marquiſs king Henry 7. entered into the ſaid manor when 
Ec. and was thereof ſeized in his demeſn as of fee-tail; 8 
to him and to the heirs males of his body begotten, then 
mainder to the right heirs of the marquiſs, by virtue of t 
ſaid fine, and the plaintiff in the replication ſays, wel 
true it is that the marquiſs was ſeized in fee, and levied! 
fine, as in the bar is ſhewn, and afterwards the margid 
died without iſſue, and then he ſays further, that aftery 
king Henry 7. having iſſue male, entered as in his rema 
der, and was thereof ſeized in his demeſn 2s of fee, by n 
ſon of the ſaid fine, which does not agree with the plea 
bar wherein it is ſaid that he was ſeized in tail with the 
mainder over, for a fee · ſimple in poſſeſſion and a fee-tail 
poſſeſſion can't ſtand together in one ſame perſon at on 
ſame time, for which reaſon this contradiQion of the | 
without a traverſe is not receivable, but the replication | 
bad by reaſon of this variance without a traverſe taken, 


plaintiff and the defendants have agreed upon the fine, 
which they have ſhewn the eſtate as it was, and the defev 
dants have taken it to be a fee-tail in king Henry 7. and i 
plaintiff has taken it to be a fee-fimple in him, eſpecially# 
ter iſſue had. And whether it be a fee-fimple or a fee · u 
is matter of law, which belongs to the court to _— 
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hen when one of 'em ſays it is a fee · tail, and the other 
is a fee ſimple, this is according as they took the law 
would have it to be, and it is no more than to ſignify 
e court that they varied in their judgment of the law, 
reupon the court may be the better apprized of the point 
inance upon which they are + to adjudge. And when [+231] 
matter of fact is agreed by the one party and the other, 0 
Licrſe cannot be taken to the operation of the law there- 
n, * for a traverſe ſhall never be taken but to matter of ht A tes 
and if the parties are agreed upon the matter of fact, , erſe hall be to 
ſhall not traverſe the law thereupon, as to ſay, the law matter of fact 
this matter is with me, witkout that that it is with 8 — a 
; but the judges ſhall adjudge upon it without traverſe how Var” 
te party. For, as Anthony Brown ſaid, matters of ſact Ld.Raym.aro, 
g traverſed ſhall be tried by 12, men, and if the plaintiff 472, S. Via. 
ld take a traverſe here, it would be to make 12 illiterate verſe F. pl. E? 
try a matter of law whereof they have no knowledge: 11. 
| he ſaid, it is not their office to try matters of law, but „ Co. 1 
to try matters of fact; for, he ſaid, at the beginning xx Co. 10. b. 
ur law it was ordained that b matters of fact ſhould be. inch 
1 f the country where the matter ariſes, © and - > 
n men o y , 198, 2 Finch 6, 
ters of law by 12 judges of the law, for which, purpoſe 62. 
were fix judges here, and fix in the king's bench, who 
n matters of law, uſed to aſſemble together in a certain 
, in order to diſcuſs what the law was therein. So that 
traverſe ſhould be here taken, it would be to make 12 
rant men of the country try that whereof they are not 
e, and which does not belong to them to try; and 
eſore the crofling of the bar by the replication is good 
h without a traverſe. For which reaſon this exception 
allowed by the rule of the court. wat dey ad 
nother exception taken to the replication was, for that 
nly recites part of the act made in 35 H. 8. touching the 
ind capacity of the queen · For there is in it a ſaving 
ery ſubject their right, which is omitted in the replica- 
and it was ſaid that it is but a particular act, whereof 
court is not bound to take notice. 8 8 
ut the whole court was of opinion againſt this exception, 
they ſaid that without its being pleaded the court and all | 
realm are d bound to take notice of it, For although it « Herewith a- 
nade touching things between the king and queen, and gree8 Co. 28. b. 
hing the * Fog the queen, yet it concerns all the! 1 
ects of the realm. For every ſubje ct has an intereſt in | inch 35. 
king, and none of his ſubjects that is within his law is Wing. Max. 
5 $20 divided ver. I. pl. 30. 
* 4 Co. 77.3. 
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divided from the king who is his head and ſovereign, 
that his buſineſs and things concern the whole realm ; 
foraſmuch as the whole realm has an intereſt in the k; 


and by the ſame reafon in the queen, who is his wife de p 

faid'aQ concerns the whole realm, and may well be «lil ball 

2 general act, whereof every one is bound to take n Luthe 

And Anthony Brown ſaid, although the faving had not H date 

in the act, yet it ſhould have been implied by the imem BN good 

me makers, for the intent of the act was to make the qu Pace 

64 have ſuch capacity as is expreſſed in the ad, and to thi be ſ 
©See Ante 205 tent only the act enures, and not to all other mtents ; i, ecu 
(g)wdthe whoever would confider an act well ooght always to be! 
—— particular regard to the intent of it, and according a; ber. 
'- .  - Intent appears he ought to conſtrue the words. pate! 

_— this exception was diſallowed by the rule of the court. the e 
Exception . Another exception was taken to the replication for | _ 
is | 


5 8 place of the date of the faid letters-patent 
king Henry 8. made of the ſaid manor to the queen forts 
of her life; for the plaintiff conveys his leaſe from Cech, x 
_ . Cock conveys his title from the earl of Pembroke, and « 
cart from the king by grant of the reverſion, in which 
is neceſſary for the platntiff to make the queen have ant 
tate for life, for if ſhe had not a particular eſtate in the i 
nor, it could not paſs to the carl by words of reverki 
And in order to make her have a particular eſtate, it is 
quifite to ſhew that the letters-patent made to her were g 
and perfect, and this the plaintiff has not done, unlth 
ſhews in what place they were dated. For in all matten 
fecord the place of the date ought to be ſhewn, as vel 
me time of the date. And ſo here the plaintiff (although 
is not bound to ſhew the letters-patent made to the que 
SP. ade becauſe he does not “ claim by them) ought nevertheleh 
149 („) - plead'them certainly, which he has not done when be! 
omitted the place of the date of them; wherefore for wait 
ſhewing the place of the date, the replication is ill. 
\ But the whole court was of opinion againſt this 
28. P. M. 20 On. & For although it is ufoal in pleading deeds to it 
H. 7. 6. b. Fr the place where they were made, in order to inform | 
Palmes tu out of what viſne Ye jury ſhalf come, if they are dent 
this reaſon does not hold place here, as the lord Dyer 
. 6. k Por, he faid, no matter of record ſhall be tried per pal, 
wg it be denied, and the letters-patent are a record in ” 
* Ae r Prlerd. Co. Lit. 117. b. 260. a. 4 Co. 71. 8. 9 Co. 25. a. 2 Rol. Alr. 
1. 2 Rol. R. 20. Hob 110. Cro. J. 375. Hardr, 158. 1 Finch x85. Tri. per pais b. 
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ſclyes, and no record can be tried per pars. So that foraf- 
*. boch as the place of the dete ie thewn' is pleading only for 
WE (hc certainty of the vi/ae, and for no other cauſe,” therefore 
the place is not ary to be ſhewn here, becauſe no jury 
hall come from any vin to try the lettets- patent. 
Anthony Brown ſaid, if neither the place nor the i day of the I put in ſuch 
date be in the-letters-patent, yet the-letters-patent are as caſe he ought 
good as the deed of any & other perſon is, which has not the to ſurmiſe a 
place or the day of the date. ! For the grant of the thing is pay * 
the ſubſtance, and tke place or the day of the date ig but a 3, 8. a. Noy ar 
circumſtance of truth, and not matter of neceſſity,” For if i See Kelw.34. 


terwards grants the ſame office to another by other letters- held good, tho 
patent, and neither of the letters-patent havo any day of there was no 


be date, there if he who had the firſt patent be diſturbed or 1 
for WM ouftcd, he ſhall have a ſcire faciat or other ſuit, and whether in, but the 
tent his patent is more ancient than the other ſhall be tried by a N favs 


jury of 12 men upon iſſue joined thercen. And the ſtate and where it 
of 18 H. 6. cap 1. recites a miſchief in antedat ing the king's was made. 8. P. 
ktters- patent, and gives remedy for the ſame, but? it does Noy 21. 

not recite any miſchief ariſing from the omiffion of the date, 18. P. a Co. f. a. 
but ordains that of every warrant hereafter ſent by the bing or Cart. 153. 

bis heirs to the ceancellor, the day f the dali very ef the ſums 10 

the chancellor ſhall be entered of record in the chancery, and that 

the chancellor ſhall cauſe letters-patent to be made upon the ſame 

warrant, bearing date the day of the 'delivery of the warrant 

ints the chancery, and not before, and if any letters-patent 
bencaforth be made to the contrary, they ſhall be void, and hol. Dare vin 
an fir none. m By which ſtatute letters patent ' bearing b. 3. pl. 2. 
another day of date than + the day of the entry oF the war- 4 232 ] 
rant (where there is a warrant) are void, and not-otherwiſe 3 

ind if there is a warrant, and the day of the delivery of it is 

entered, and the patent has no day of date, it is good, and 

is out of the words and intent of the act, and remains at 

common law. And at common law letters- patent were good 
notwithſtanding they had no day of date; and fo are they at 

this day nowithſtanding they have no day of date in them 8 
u Dyer conteſt. b And yet, he ſaid; in the guareimpedit v.28 8.6. 5 
1 by the king againſt the abbeſs of Sion in 38 H. 6. $4937; 17 
the abbeſs conveyed che fee · fimple of the advowſon to her —— hs 


predeceſſoreſs by fine of a biſhop, and in order to'make'a 
good eſtate in the biſhop, ſhe ſhewed' that king Henny 5. 4 200 
was ſeized of the manor to which the advowſon was appen- . 
dant, and by his letters · patent leaſed it to huſband and wife 
for their lives, and afterwards king Henry 6. by his letters- 

patent 


the king grants an office to one by his letters-patent; and af: b pl. 1. a deed 


ſ 


! 
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patent bearing date, &c. reciting the ſaid demiſe to the hu. 
band and-wife, granted the ſaid manor to the ſaid biſhop and 
others, habendum una cum advocatione to them in fee, and 
the biſhop ſurvived the others, and granted it to the Prede. 
ceſſoreſs of the defendant ut ſupra : And the king demuneg 
upon the plea, and one cauſe of the demurrer there ſhenn 
is, for that the defendant pleaded the letters-patent made 
to the huſband and wife, (as of neceſſity ſhe ought, for the 
whole effect of the letters-patent made to the biſhop depend. 
ed upon the firſt letters - patent made to the huſband and 
wife, for if there was no ſuch leaſe, conſequently there vu 
no ſuch reverſion, and if ſo, then the ſecond letters-paten 
were void) and did not ſhew the day, year, or place of the 
date of them. And there it is argued, that although ſhe 
ſhould not be compelled to ſhew the ſaid letters-patent made 
to the huſband and wife, becauſe they don't belong to her, 
that yet ſhe ought to plead them certainly, and ſhew the 
day, year, and place of the date, for they are of record, 
and every matter of record ought to be pleaded certainh, 
whether it belongs to him that pleads it or not, and every 

matter of record ought to have the year, day, and place d 

the date, or elſe it is no matter of record, for if the letters 

patent have no date, they are worth nothing, and the pary 
ſhall. have advantage thereof by demurrer. And although 
judgment was there given for the king, yet, he ſaid, he 

did not take the ſaid exception to be the cauſe thereof, bu 

other matters there moved, ſo that he. apprehended thi 

point was not there adjudged. And he ſaid, tho” the plac 
of the date be out of the letters-patent, yet they are good 

and therefore that the replication here ſcemed to him to * 

gond, notwithſtanding 1 omiſſion of the place of the dat, 

Alſo it was ſaid, that the ſhewing of the leiters · patent made 

to the queen is but matter of conveyance. And ſo this ei 

ception was diſallowed by the rule of the court. 

And Anthony Brown in ſpeaking to this exception aid 
*M. 11H. 7, © if a man pleads any grant of the king by his letters-p 
1 3.d. PerBrian. tent ſealed with the great ſeal, and ſhews them forth, the 
n other party cannot ſay, nul tiel record, for if he ſhould hat 
fine; M 16 H.7. # day to bring in the record, he could not prove it by an 
11. b. Co. Lirt. other means than by that which he has ſhewn, viz. by tht 
260, 8. 6 00. great ſeal, And therefore the party and every other ſhall k 
Doe. Pla, 0 eſtopped to deny it, and it is good againſt all by concluſion 
308, 352. But if a man pleads a recovery, fine, or indictment, or tit 
Crompt. J. C. Hike, there the other party may ſay, nul tiel record, 1 7 


24. a. 31 
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ſhall have a day tg bring it in, far there he may bring it in 
under the great ſeal, which is a greater authority than he has 
hewn, and ſo is the diverſity, as he ſaid. | 

Another exception was taken to the replication, for that 


in the har it js alledged that king Edward 6. died ſeied, n 6. 


and the replication does not warrant that he gid not die 
ſeized, (far he had granted the reverſion to the carl of Pem- 
broke) and has not taken a traverſe to the dying ſeized al- 
edged in the bar; ſed non allocatur exceptio, for it is not of 
any effect to be traverſed, nor very material whether he di- 
ed ſeized or not, for the eſtate which he had is ended by the 
allegation of the defendant, ſo that the defendant does not 
claim by the deſcent, but by the remainder before, for which 
cauſe the deſcent is immaterial, 


Another exception taken to the replication was, for that gxception 5. 


it contains that the carl of Pembroke after the death of the 
queen, entered into the ſaid manor whereof, c. and there- 
of * the ſaid Henry Cock and his heirs, by virtue of 
which he entered and was ſeized in his demeſn as of fee, 


whereas it is not the order of pleading upon a feoffment io 


ſay that he entered, for the feoffment contains livery, and 
the livery contains ſeizin in deed, which is as much as an 
entry, for an entry is to no other purpoſe but to gain poſ- 
(cfhon in deed, and that is contained in the livery before, 
and then the allegation of entry makes the replication bad; 
ſed non allocatur exceptio, for although the faid reaſon is true, 
that the feoffment implies ſcizin, which js tantamount to an 
entry, yet the entry alledged does not make the replication 
bad, for it is but ſurpluſage, which not being contrary to 


reverſion to ſis Milliam Herbert knight now carl of Pem- 
broke, to have and to hold to the aid earl and to his heirs ; 
in which caſe if he was then only a knight, it cannot be well 


laid to have and to hold to the ſaid earl, nor that by virtue 


thereof. the ſaid ear} was ſeized,, c. But it ought to be, 
* to have and to hold to the laid fir William Herbert,” and, 
by yinzue whereof the {aid fir William Herbert was ſeized,” 
that it ſeemed to him not to be as well as it might be. 
But as he was the G5 & that moved this in his argument, and 
no other argued after him, therefore none of the reſt of the 
luſtices ſue wed their opinions therein. 5 

And it was moyed by ſome of the counſel for the plaintiff, 


that the grant of king Henry 8. to the qucen for her life was 
PART 1. P p * diſcontinuance 


4 48. p. Co. Litt. 
the matter before, ſhall not vitiate the plea, 303. b. 4 — 


Tbe lord Dyer moved another exception to the replica · a. 1 Rol. R. 15. 
tion, for that it contains, that king Edward 6. granted the xxception 8. 


r 
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a diſcontinuance of the tail, and that the lord Berkley the 

defendant might not enter, and that it was a diſcontinuance 

for the life of the queen, which Southcote, who was of 

counſel for the defendants granted. For he ſaid, if the 

[ +233 ] king ſhall be taken as tenant in tail, then + his grant in 
fee, in tail, or for life made by his letters-patent works a 
diſcon'inuance, for he cannot make livery, and therefore 

the law ſays that ſome way he ſhall be able to do as much as 

a common perſon may, that is, make a diſcontinuanue. 

* O.Bendl.189. * And if a copyhold is entailed, and he will ſurrender to the 


Tilo. J. uſe of another in fee, and a copy is made to the other accord- | 


in. Abr. tit. ingly, this ſhall be a diſcontinuance, for he cannot part with 
> 2s oe. the land by livery or any other way, and this way which he 
may uſe ſhall be of the ſame benefit to him as livery ſhall be 
to him that may make it. So in the principal caſe it ſhall be 
a diſcontinnance for life. But his companions held that it 
ſhould not be a diſcontinuance, becauſe it only paſſed 1 

1M. 36 - + grant, Þ which cannot make a diſcontinuance. & And al 
nuance de poſ- every diſcontinuance is a wrong, 4 which the Bag cannot 


ſefſ. 35. Patents do. But he, and all the other counſel for the defendants, 
8 and the whole court, held, that if the king ſhall be only te- 


Co. Litt. 33. b. nant in tail, fo that the matter in law will ſerve the lord 
1 Co. 44 b. Berkley the defendant, his entry ſhall be law ful, for if it 
2 96. ſhould be a diſcontinuance, it could not be a diſcontinuance 
Kick. * longer than for the life of the queen. For the grant of king 
1 Rol R. 153. Edward 6. to fir William Herbert could not make a diſcon- 
2 — 246 tinuance in fee, notwithſtanding it was executed in bis life- 
982 time, becauſe king Edward 6. was never ſeized by force of 
cited. the tail, and ſo by the rule of © Littleton it is not a diſconti- 
„Little. f. 637. nuance. And therefore the lord Berkley in the remainder 
might enter without office, or ſcire facias againſt the paten- 
tee, or any ſuch means, for the intereſt of the king is abſo- 
lutely determined, and nothing remains in him. 
And the lord Dyer in his argument took exception to the 
Excepuon 9. replication, for that it confeſſes the eſtate-tail in king Hen- 
ry 7. and then ſays that he having iſſue prince Arthur en- 
tered and was ſeized in fee; whereas, he ſaid, the having 
iſſue did not make him to have the fee, for the fee either 
accrued to him by the remainder or never, for admitting 
that it was in the king as the plaintiff will have it, viz. ast 
was in others before the ſtatute, yet the fee-ſimple veſted at 
the beginning, tho' by iſſue he had power to alien, which 
he had not before, but the iſſue was not the cauſe of hav! 


the fee, but the firſt gift, So that, he ſaid, the iſſue — 


4 
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not make ſuch a metamorphoſis as the replication contains, 


for which reaſon he ſaid the replication was not good in this a 


int 


e le be took exception to, the har, for that it contains Bxception 10. 


that king Eduard 6. died wit Hout heir of his body iſſuing, 


and that the ſaid king; Henr 7. before the time when, &c. 


died without heir male of his body begotten, which, he 


laid, was a contradiction in itſelf, for it could not be ſaid 
that Henry J. died without heir male of his body, ven he 


has ſhewn before that he had iſſue Henry 8. and he Edward 
b. But if an eſtate-tail:/is given to J. S. the remainder to 
another, and J. S. hath iſſue and dies, and the iſſue enters 
and dies without iſſue, and he in the remainder brings a 


{ 


formedan in the remainder, f he may ſay. that F. S. died See Dy. 14. 


without heir of his body, and the writ and declaration there l. 75: 


ſhall be good, notwithſtanding the. other ſhews that he had 
iſſue which ſurvived him, and entered, and died without 


iſſue, for when. his iſſue: died without iſſue, he upon the 


matter died without, heir of his. body, and this is uſual in 


writs of formeden.in, remainder, and there is no Wü e | 


of his own ſnewing; but to ſhew that he had iſſue and died, 
and the iſſue entered, and died without iſſue, and then to 
ſay that the father died without iſſue, is a repugnancy of his 
own ſhewing; and. here he might have uſed other words to 
expreſs that there was no other heir male of the body of 
Henry 7. in being, for, he might have ſaid that Edward 6. 
died without heir of his body, there being no heir male of the 
94 the aforeſaid king Henry 7. alive, which would have 
ſatisfied his whole intent without any repugnancy. 


Another exception he took to the bar, for that it contains Exception 2. 


that the lord Berkley the defendant entercd as in his remain- 
der, and was thereof ſcized in his demein as of fee, until 
the ſaid Henry Cocſ entered into the ſaid ſeven acres of wood, 
and demiſed them to the plaintiff for the ſaid term, as the 


plaintiff has declared, &c. Which is not well pleaded, for 
the plaintiff has declared of a leaſe in deed made 


to him by Henry Cock, which the defendants ought 
to confeſs and avoid, or traverſe, and here they have 
not done either the one or the other, for they have faid that 
the lord Berkley was ſeized until the (aid Henry Cock entered 
and made the leaſe, and if Cock entered and did not diſſeize 
the lord Berkley, he had no eſtate to make the leaſe, for the 
defendants have ſhewn that the lord Berkley was in by good 


_ title until Cock entered, in which caſe bis cntry ſhall not 
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* Litt.ſ. 70 gain him poſſeſſion; & for if two afe upon the land; the 
— uo aw will adjudge the poſſeſſion in him that has the beſt righ 
Bridgm.'57. to it. bh So that the entry does not imply a diſſeizin, and 
Perk. f. 218. without a diſſeizin he had no eſtate to make the leaſe, for 
g _ 3% which reaſon it ought to have been ſaid that he entered and 
> 8. P. 24 14.6. diſcized him, Fen. afterwards made the leaſe, and that be 
43- pl.27. Bro. re entered, and this would have been a good confeſſion and 
4 Rot. N 27; Avoidance of the leaſe, but as it is pleaded it is not ſo, for 
Bridgm. 57 his enfry does not imply a diſſeizin, nor ſhall it gain the 
Salk. 246 Ano- poſſeſſion. And ſo it is taken in one of the years of i Bü 
r 4. Wherefore the bar ſeemed to him not good for theſe tw 
164. Vin. Abr. cauſes, but as he firſt moved theſe two exceptions ip his u. 
tit. Poſſeſſion gument, and none argued after him, I could not learn the bin 


A. bl. 3, opinions of the other juftices therein. 


5 1 Ed- 4. As to the matter in law, it was ſaid by the ſerjeants abox l 
mentioned of counſel for the defendants, that firſt the caps his 
The argument 


w cities of the king arc to be conſidered, and how many caps 
8 cities he has ; 1 if he has ſeveral capacities, DR — 5 
capacity king Henry 7. took the remainder; and whether « tha 
2 wrong 88 ius had be Had power to alien, as every foch & " 
nee had before the ſtatute de donis conditionalibus, or if he Wi thc 
ſhal! be bound and reſtrained by this ftatute, as every other Wl tha 
donee is, and if he ſhall, then it follows from thenee tha the 
when the iſſues males coming from king Henry 7. were er. kin 
tin, the lord Berkley now defendant might enter. Andi ar 
fo be that king Henry 7. may be ſaid to have a fee-fimple, BN ma 
and to have power to alien poſt prolem ſuſeitatem, king Ham Will ere 
8. ſhall alſo be deemed in the ſame caſe, and fo ſhall kin it 
[ +234 } Edward 6. and then he by his + letters-patent made to f 
| William Herbert has lawfully given the ſaid land in fee in- 
ple, and from thence it will follow that the lord Berkley nor 
defendant might not enter, but was without remedy. An 
as to this it was argued on this fide that the king has two 
« » Co. 10. a. pacities, ® for he has two bodies, the one"Whereof is n but 
Calvin's caſe. natural conſiſting of natural members as every other u 
— . has, and in this he is ſubje to paſſions and to death # 
d. 1 . other men are; the other is a body pofitie, and the member 
Ante 213 (b). thereof are his ſubjects, and he and his ſubjects bogzelhe 
com poſe the corporation, as Southcote faid, and he is inen 
porated with them, and they with him, and he is the hea, 
and they are the members, and he has the ſole governmes 
of them; and this body is not ſubje& to paſſions as the othe 
is, nor to death, for as to this body the king never da 
I tp 177 d and his natural death is not called in our Jaw (as Hay 
books there ci- ſaid) the death of the king, but the demiſe of the king, 8# 
ted ſignify 
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Cenifying by the word (demiſe) that the body politic. of the 
ing 5 dead, but that l 2 RN of the two bodies, 
ind that the body politic is transferred and conveyed over 
from the body natural now dead or now removed from the 
dignity royal to another uy natural. So that it ſigniſies a 
removal of the body politic of the king of this realm 8 om C 
body natural to another. But notwithſtanding that theſe 
two bodies are at one time er, together, || yet the ca- gp 
pacity of the one does not confound that of the other, but (q). 12 8 
they remain diſtinct capacities. e So that the king may take, q p. 1 Hach 
in his body natural lands or tenements as heir to any of his 36. 2 Finch $7, 
anceſtors ; and + alſo in this capacity he may purchaſe to 4e. Abr. 191. 
him and to his heirs, * and his heirs ſhall hold the ſame f id. But per 
notwithſtanding he is removed from the eſtate royal. 4 And Het C. 1 
alſo he may take or purchaſe lands or tenements in fee in un for ack n 
his body politic, viz. to him and to his heirs kings of Eng- Em andto his 
land, or to him and to his ſucceſſors kings of England ; fo heirs ſhall veſk 
that his double capacity remains as it does in other perſons in his pelt 
that have a double capacity. © As a biſhop or dean may 2 
take by deſcent or purchaſe to them and to their heirs, or to have nothin 
them and to their ſucceſſors, as they pleaſe. f And to prove in hisnatural. 
that the eſtate royal does not confound. the other capacity, 8 
the caſe in 45 Aſs pl. 6. was alledged, where it appears that dutchy or an 
king Henry 3. gave a manor to the carl of Cornwal in tail, <ſate-taitby | 
ſaving the reverſion to himſelf, and died, the earl gave the 2 
manor to another in fee by deed with clauſe of warranty in N 
exchange for another manor, and afterwards the carl died Bret 4 1 
without iſſue, leaving aſſets, and the warranty and aſſets f — g 
deſcended upon king Edward 1. being heir to rhe carl ; and, 
there it is adjudged that the king was barred by this warran- ov * 7 
ty with aſſets, and therefore the aſſignee of the alienee had 88. ; 
reſtitution of the manor out of the hands of king Edward 3: « Bro. Dean 
who had ſcized the manor into his hands for the reaſon &c. 2. P. 14. 
aboveſaid. Which caſe proves that the capacity which the H. 8. 30. B 
king has in his body natural remains after he is king, for _ mm 
elſe the warranty and aſſets could not have deſcended upon, e. 
bim as heir to the earl his anceſtor; ſo that by this warran- 1905 „ 28.00 
ty and aſſets, which deſcended upon the body natural of the 58. Bro, — 
king, he was barred of the n which he demanded in Aſſets per Pe- 
his body politic, for it was parcel of the poſſeſſions of the tn 3" ans 
my for any thing that appears to the contrary. And as Taile — Co. 
is capacity remains to take by deſcent as heir, fo it remains Lite. 19. b.370- 


to purchaſe therein. 8s For in 34 H. 6. (as Soutbcote ſaid) 38 Po _ 3 
2 Nol. R. 217. Poſt 5 t P. 34 H. 6 b. Fi IE a 
gs 12. Dy, 86, bl ng 34 H. 6, 34. b. Fitz. Quare Imped. 86. Bro. Plead- 


rom one 
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the maſter of the Houſe of Ged in Canterbury brought a quarg 
impedit againſt the abbeſs of Sion, and counted that ki 
Henry 4. was ſeized of the advowſon as in groſs in his de. 
melſn as of fee and right, and made deſcent from him t 
king Henry 5. and from him to king Henry 6. who granted 
it to the plaintiff ; and exception was taken to the count, 
becauſe he ſaid that king Henry 6. was ſeized as heir to hi 
father of the advowſon as of fce and right, and did not ſay 
in jurt corene, which he ought to have ſaid ; 15 non all- 
> Infra (i), Sed catur, for it is held by the arguments there, Þ that if the 
8 king purchaſes land, he ſhall have it in the capacity of hi 
78. C. J. natural body, and not in right of the crown. So that his 
4 Bac. Abr. ip capacity to take in his natural body as well by deſcent as by 
i Supra (b),Sed Purchaſe remains, as well as his capacity to take in his body 
ContraCo.Litt politic, for of the politic capacity there is no doubt. 


8 HC) Further, as to the point in what capacity king Hen 


) 
, took the remainder, the counſel for the defendants held that 
5 7 he took it in the capacity of his body natural. For it is l. 
n mited that if the marquiſs die without iſſue, the ſaid Manor 
Bro.Deſcent 5. ould remain to the ſaid late king Henry 7. and to the heir 
Prerogatve 4. males of his body begotten, by which name of Henry 7. hi 
8 proper name is ſignified, and the capacity of his body Nall- 
ry, that the ral ; for king he muſt of neceſſity be called, and the calling 
daughter all him Henry 7. is a demonſtration what king, that is to ſay, 
” ave not king generally, but king Henry 7. which is a particular 
ſed, becauſe king known only, and no other, by that name. And no 
they veſt in the other words could have been uſed to ſignify his proper name, 
any and to give it to his body natural. i And if land is given is 
N. the the king and to his heirs, he takes it in his body natural 
younger bro- and not in his body politic. And this is proved by the ſai 
thee 8 caſe in 34 H. 6. where the party declared that the king us 
— * 25 ſeized as of fee, and did not ſlay in jure corone, and excep- 
crown. 5. P. tion was taken to it becauſe he did not ſay in jure corone, 
4 Bac. Abr. 193 and diſallowed. & And it is there ſaid, that if the king | 
| Lamb. Pe. ſeized of land parcel of the crown, and parcel by purchal, 
ramb. 536. and dies leaving a ſon and a daughter by one venter, anc 
follow this ſon by another venter, and the fon enters and dies without 
opinion. But iſſue, the daughter ſhall have the lands purchaſed, and ihe 
—_ ee ſon the other, ergo a purchale of the king does not go to the 
b. Robinf. of body politic, but to the body natural. I And if lands Is 
pavelk. 67- paveſkind are given to the king and to his. heirs, and bt 
voſt. 247 (©), dies having ide two ſons, Southcate ſaid that both ſhall 1t- 
fer A. Breton ]. 9 7 keri: 
2 _= 
id. 138. 
x of * 77. where this opinion is denied to be law by 7 1/1» . 
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herit together, and the eldeſt being king ſhall not have the 
whole, and ſo, it was ſaid, it is taken in a certain book, ergo 
2 gift to the king and to his heirs veſts in the body natural 

the king, and not in the body politic, for if it had veſted 
in the body politic, then the eldeſt alone ſhould have had it. 
So here the remainder in tail to king Henry 7. and to the 
heirs males of his body ſhall veſt in his wy natural, and in | 
that body he ſhall enjoy it, ® ſo that if he had been depoſed = Supra(*). 
or removed from the office of king, yet he ſhould have held | 
this land as land purchaſed + by him in his body natural. [ 235 1 
But, he ſaid, if the king had a villain in right of his crown fl. Abr 
who had purchaſed land, and the king entered into it, there, bo K 
he ſhould have it in right of his crown, and ſhould hold it in; 3 
his body politic, becauſe in that body he enjoyed the villain. * IR 
d And where a man has a thing by reaſon of another, the 2 ee 
thing which comes by reaſon of the other ſhall be had in cd upon chi 
the ſame capacity in which the other that was the means — 
thereof was enjoyed. © And therefore, he ſaid, in 41 Edw. good caſes _ 
3. in aſſize it is taken that if a biſhop, who has a villain in there putts 
nght of his church, enters into the land purchaſed by his the ſame 
vi 


lain, it ſhall be intended in right of his church. if M. 41 Ed. 3. 
the king has a ſeigniory in right of his crown, and the te- 21. Fl. B. - 


nant ceſſes or diſclaims, whereby the king recovers the te- Bro. g. P. 42. 
nancy, he ſhall hold it in right of his crown, becauſe in that H. 8. Bro. Vil- 
right he held the ſeigniory which was the cauſe of the reco- * . ; 
very. But here this remainder in tail to king Henry 7. is a C R 
new thing that came only by purchaſe, and not by reaſon 1:4. b. 2 Kol. 
of another thing, and therefore he ſhall. be taken to hold l 9A. 
and enjoy it in the capacity of his body natural. f. 234. ** 
Then as to the laſt point, viz. if the king ſhall be re- 1 

ſtrained and bound by the ſtatute de donis conditionalibus, ſo 0a. Lic. 15 b. 
that after iſſue had he could not have power to alien: The 6 Co. 40.4. 
counſel for the defendants ſaid, that firſt the common law 2 And. 137. 


is to be conſidered, and the miſchief that was before the ſta- . | 


wte; ſecondly, the purview and intent of the ſtatute ; and 239, (d), 241 
thirdly, the eſtate and prerogative of the king. And as to (i), 245, (e). 
the common law before the ſtatute, there was but then d one 
eſtate of inheritance, and that was a fee-fimple, but theſe 
fee-ſimple eſtates were in two manners, the one a fee-fimple | 
abſolute, the other conditional. © The fee-ſimple abſolute « ; pinch 100. 
was when land was given to a man and to his heirs ; the i 
other to his heirs of his body, which was alſo a fee-fimple, 
but in this laſt eſtate there was a condition annexed to it, 
that if he died without heirs the land ſhould revert he the 

nor. 
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donor. Which condition was implied in the words as wel 

as in the intent, for in that the gift is to one and 46 bh ids, | 

if he has no heirs of his body, the donor ſhall have the lay 

*2 Inſt. 336. Again. f And hereupon there Was a Writ at the cbmmoög er iſſ 
| Yeugh 367. law for recovery of the land if the done died without iſſue, x, fo 
Booth Abe. g viz. a forMedn in reverter, which the ſtatute ſays 34 ⅛au. bim 
2 Finch ach. though in the chantery. 5 But © formedoh in remainder fo Wh if 
os him in the remainder of ſuch eſtate lay not at the common ) ſh 
Vaugh. 30 law 3 b for a remainder could not be appointed over upon on vt 
369. Gouldib 5, ſuch eſtate before the ſtatute de deni: was made; becaut 1 
pl. 21. Booth gift to one and to his heirs of his body was a fet-finple, e dot 
x Finch 251. Whereupon no remainder ean be appointed over, | for a re. 
2 Finch 26% mainder cannot be limited upon a fee-fimple determined, el, 
268, Vin Abr. Kk But if the donee had iſſue, then he might have alieted, tit, 
ps 33 and by this alienation have barred his iſſue for ever; for 7 lor! 
239(z)., they conſtrued the gift all one as to this purpoſe when land Wiſh 
hk x Mod. ics, Vas given to one and to his heirs of his body, and when « hi! f 
1 P. Wins 386 was given to him and to his heirs, if he had heifs of his bo- 
Rep.temp Hard- dy. So that they took this as a condition; and when the donee 
ö Pig. had iſſue, then they took the condition to be performed, ud 
2 Finch 1x3, that he might then alien, becauſe he had ſuch heirs as were 
Poſt 239 (e). limited in the gift. ! But if he had died without any iſſue, ll d 
iDj. 4. pl. 10. or if he had had ifſue, and that iſſue had died without iſſue, WW! 
Curſon 28, the donor ſhould have had a formedon in reverter. For in png p. 
Poſt. 239\(f). M. 4. H. 3. Fitz. Formedon 64. as Southcote cited it, a man nat. 
„ brought a ſormedon in reverter for lands given in frankiar {ſonic 
o. Lit. 19.3. riage, becauſe the iſſue of the donee died without heir of A. 
5 933. r. his body, and it was adjudged that it lay well for the donor Na. 
ſon 6. Poſt x39, or his heir. n And if the donee at the time of the alien» be 
(m) 246(c) tion had no iſſue, but after the alienation had iſſue, who 
250 (h). died without iſſue, ſuch alienation ſhould not bind the donor, 

1 Co.Litt. 19. a. but the donor ſhould have a fornirdon in reverter. For Sun 
76% 35:3 Cote alledged, that in a 30 EA. 1. in itinere cornubi a ment 
* brought a formedon in reverter, for that the donee died with- e 
Jong — iſſue 5 and the tenant ſaid that the donee aliened befote 
Litt. 19. a. the ſtatute, and had ifſue, and the demandant ſaid that be ret 

7 Co. 35. . had not iſſue when be aliened, and there the court com- 
** 268, pelled the tenant to anſwer if he had iſſue alive whe he 
eg. 28. pl. 1. aliened, wherefore the tenant ſaid that he had iſſue alive Por 
2 Bac. Abr. when he aliened, and the demandant e centra By which 
257. eaſe it appears that if the donet had iſſue at the time of the ** 
» Fitz: Forme - alienation, ſuch alienation ſhould bind the donor, but if be we 
don 65. dad no iſue at the time of the alienation, then the alien Bi" 
5 tion | 
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on ſhould not bind the donor, altho he had iſſue afrer- 


his irds, becauſe the condition was not petformed at the time 
ba WT ic alicnation, that is, he had then no iſfue of his body. 
id WK that they conſtrued the gift that the donee might alien 
On er iſſue had, which was contrary to the intent of the do- 
ve, Wer, for he intended that the land ſhould come back again © 
bim whether the donee had iſſue or not, if ſo be that all 
for . iques were dead, and that the iſſues (whilſt there were 
ny) ſhould have the land, and no other. And the expoſi- 
en which they then made of the gift, viz. that the donee 
+ Wight alien after iſſue had, was contrary to the will of 


e donor, as the preamble of the ſtatute de dunit ſays, it 
and yet ſeems hard, &c. Which being a great miſ- 


yit, as the ſtatute itſelf purports, which ſays, wherefore 
lid the king perceiving how neceſſary and expedient it is to 
ide remedy in the aforeſaid caſes, hath ordained that the 
ill of the giver, &c. Pall be obſerved, Wc. So that for a 
at grievance they provided a full remedy. And the a@ 
fs 1 if a fine be levied hereafter u theſe 
nds, ipſo jure fit nullas, whereby it is ordained that a fine 
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lauſes, viz, it ſeemed hard, Cc. and wherefore the lord the 
ng perceiving, &c. and, that the fine ſhall be void, &fc, in · 
mate to every man (as Cholmley the recorder ſaid) the great 
onfideration which the legiſlature had in the making of the 
d, and that they apprehended the grievance to be very 
feat, and intended to make the proviſion for it general 
thout any exception; and the words of the purview ſhew 
he os viz. that the will of the giver, according to the you 
the deed of gift manifeſtly expreſſed, ſhall be hence 
ſerved, Wo — of the donor 1 nz de d 
ontinue in the iſſues, and to have the land back again after 
be iſſues were dead, was as great when the king was donee 
when a common perſon was donee. So that there is no 
xception of the king eithet in the words or in the intent of 
he act, but he is included in the purview of the 
a, as others—are, ahho' he is not named by expreſs 
ords. And foraſmuch as the a& is made to ſave men's in- 
*7itances, we ought to conſtrue it according to the conſi- 
eration of the common law, and to admeaſure the pre 
res of the king upon this act, which is made for the ſafety 
the inheritances of others, in ſuch manner as the com- 
mon law admeaſures them in caſes that affeQ the inheri- 
tances 
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hief, the _ and the whole parliament intended to reme- 


o' fines were then greatly regarded) as to the“ right « See ante 32 
all be void againſt the iſſues or the donor. Which three (6). 
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tances of others at common law. And altho' by the «,, . 
mon law the king has many prerogatives touching his p oof 
his goods, his debts and duties, and other perſonal thin 
* 4 Inſt. 301. yet the common law has fo * admeaſured his preropyy 
Ney 174 that they ſhall not take away nor prejudice the inheriax 


3 king, that a cuſtom which binds all others to pay tall | 7s 
Maile. 29 * 


23 H, 3. Fitz, cuſtom for toll-traverſe ſhall bind the king, as | ph 
Toll. 5. i Show. who cited for it the book of 46 Ed. 3. for toll-trayerſe i; + 
15% eroſſing or going over another's ſoil or freehold, and it i ** 


5 and plead to iſſue, or wave iſſue and demur upon the oh 
p. 13 Ed. 4. of the other party, e but yet if he and the party are ati 
13 Ed. 4. 1 - 
$. a. Fitz Fre: he cannot change his iſſue in another term, for then 
rogative &. Bro. might do it in infinitum, and the party might be diſinherit 
pen gn thereby, and therefore the common law will not ſuffer f 
— 3. king to have ſuch a prerogative. So in general ſtau 
Vang. 65. made for the ſafcty of inheritances, or for the public go 
ow N $3455 the ex poſitors of them have conſtrued them according ol 
Hanth's Mar. Courſe of the common law, viz. that they ſhall include 
173.1Finch 184 king, notwithſtanding he is not named. As the ſtatute 
2 Finch 84. Weſminſter 2. cap. 5. made to redreſs uſurpations of 
vowſons upon tenants for life, or during the minority of 
fants, ordains that as hos as any, having no right, dub 
* ſent, during the time that ſuch heirs are in ward, or dum 
the eflates of tenants in dower, by the curteſy, or otherwiſe | 
term of life, &c. at the next avoidance when the heir is com! 
full age, or when after the death of the tenants before nan 
the advewſon ſhall revert unto the heir being of full ag. 
Hall have ſuch action and exception by writ of edvowſon jo 
feſſpry, as the laſt ance/ler of ch an beir ſhould have hal « 
the laſt auoidance happening in his time, being of full age be 
bis death, or before the demiſe was made for term of life, &. 


r. 35 H. 6. f And by the better opinion of the court it is held in a quit 
60. b. — | input 


Quare 
93- Bro. 18. Moor 309. 1 Rol. R. 1, 161. 2 Inf. 359. Sed Con ra 1 Rol. R. 156 C 
J. C. 15. b. Vin. Abr. tit. Statutes E. 10. pl. 2. 
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lit in 35 H. 6. that if the king uſurps upon tenant by the 

yrteſy, or during the nonage of an infant, this ſhall not 

in the patronage of him in the reverſion, or of the in- 

at, for the ſtatute was made to ſave the inheritance of 

em that had right, and for the public good. & But the 2 Bro, Cover- 
incipal caſe there was that the king uſurped upon an in- ture 70. Parla- 
unt tenant for life of an advowſon of his own purchaſe, and IF" 6, 4 laſt, 
re it is not held ſo clearly that he ſhould avoid it by rea- en 
n of his nonage, for he is not ſo fully within the purview 1 
{the act, becauſe he had not the advowſon by deſcent, 

nd the ſtatute ſays, he ſhall have the ſame action as his laſt | 
flor ſhould have had, h And ſo it is there held that where » T, 35 H. 6. 
e ſtatute of Merton cap. 5. ordains, that uſuries ſhall not 61. b. per Nen. 
1 againſk any being within age, which is as much as to ſay _ = 
hat the rent ſhall not be doubled during the nonage of the — 
eit, if the king gives land to another rendering rent pay- 

ble at a ſeaſt annually, and for default of payment that he 

hall double the rent at every default, and afterwards the 

rantee dies, his heir within age, there he ſhall not double 

1s rent to the king, for altho* the ſtatute is general, yet 

he king is bound by it, becauſe it is made for remedy of in- 

ants, and for the public good, i Alſo the ſtatute of Merton Rol. R. 166. 
2p. 10. which ordains that every freeman which oweth ſuit to 3 
he county, trithing, hundred, and wapentake, or to the court 

bis lord, may freely make his attorney to do thoſe ſuits for 

lin, includes the king in the general words, for a man may 

-ake his attorney to do his ſuit to the king's court, if he be 

is lord, as well as to the court of another, becauſe the act 

made for the eaſe and convenience of ſubjects. & So in x P. Long 5. 
Lingo 5. Ed. 4. a man indiQcd of treſpaſs pleaded not guil- Ed. 4% 
7, and was convidted, and there he ſhewed to the juſtices — — 
that he wanted an addition, and that the court ex officio 47. 1 Rol. R. 
ought to conſider it, altho* he had pleaded to it, and he 756-3Keb 143. 


it was at the common law; but it is there held that the king _ pl. . Pot 


1s bound by the ſtatute, for of a law which belongs to a com- 240 (f). 
mon perſon, be it the common law or a ſpecial law, every 

man ſhall take advantage, which the king of common right 

cannot defeat, for every man is an inheritor to this common 

law of addition as well as to any other common law, which 

the king cannot defeat without parliament, for of this law 

every man ſhall take advantage: And to this all the juſtices 

there agreed that there ought to be an additicn in the king's 
actions, 
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actions, as in indictments where proceſs of outlawry le 
as well as in debt, treſpaſs, appeals, and other ſuch origi 


nals, where proceſs of outlawry lies; which, it was ſaid, ; 

a very good caſe, and the reaſon there given is well won bare 
of obſervation. Vet the king is not generally bound by al he is bo 
IT, 31 4. ſtatutes in general words, unleſs he is ſpecially name; ahje® | 
Fitz, Preroga- | As the ſtatute which ſays, common pleas ſhall not fallny he bab 
tive 28. 11 Co. court, does not bind the king; nor the ſtatutes which give png 15 
* 78- 2- puniſhment for diſtreſſes in divers caſes, nor many he 4 tha 
4 Bac — ſtatutes which give puniſhment for breaking of orders, 0 fore thi 
200. Poſt 240, touching s and chattles, which are intended only be al 
(f) 244 (a). tween ſubjects, and to prevent diſcord between them; but — 

8 


[+237] otherwiſe it is if it concerns the + ſafety of inheritances, or 
the public utility of the realm. And as in the ſaid ſtatutes 
of uſurpation, of uſury, and others which concern the re» 
lity or inheritance, or the public good of the realm, the er- 
poſtors of them have conſtrued them to include and bind 
the king by the general words, without any ſpecial mention 
of him, ſo have they expounded this act de donis conditions 
libus to bind the king, and eſpecially upon this reaſon, vir. 
becauſe the king and the realm have ordained, that the wil 
of the giver, according to the form in the deed of gift manifiſly 
expreſſed, ſhall from benceforth be obſerved, ſo that thereby it 
has made the will of the donor only to be reſpeQed and fe- 
garded, in which words (as Walſb ſaid) the king bas (us WW" 
mitted his own will to the will of another, and that by 2d full 
of parliament. So that every one that can ſay, this i 
« the will of the donor 5 in the charter or convey- 
« ance,” may thereby bind the king, and take from bim 
all elections to have it as a fee · ſimple conditional, as well 
as the power to alien after iſſue had, and may ſay to bim, 
« it is not the will of the donor that you hall have a fee- 
6 fimple, or that you may alien after iſſue had,” 80 that 
the king may by juſtice bind himſelf to the will of another, 
and cannot go from it; for, he ſaid, the king has in him 
three things, viz, power, juſtice, and mercy : Power to 
do, juſtice to enforce him to do, and mercy to reſtrain hin 
from doing. The laſt of theſe is exerciſed in matters that 
touch himſelf, but juſtice to enforce him to do has reſpeQ to 
things which concern the public, ſo that every ſubjed may 
claim from him juſtice, and the king is forced by juſtice to 
do that which he ought. And ſo the lord Berkley might ſay 
to the king, you have bound yourſelf by authority of pat. 
«© liament to the will of another, viz. of the donor, and b) 


«_his will you ſhall only have an eſtate - tail, and you have 
| p * 
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a no power to alien the land from the donor, or him in re- 

« mainder, if your tail be ended; and your tail is now 

« ended, and therefore I who am in remainder ought to 

« have it.“ So that he may claim from him that to which 

be is bound by the act, as another ſubject is, and he may 

delt to him the act, which reſtrains him from ſaying that 

be has a greater eſtate than in tail. And to prove that the 

ting is bound by the act, and that he cannot ſay ſince the 

i} that the eſtate is a fee -· ſimple conditional, as it was be- 

bre the act, the caſe of tenant in tail attainted for treaſon 

nas alledged, in which caſe, it was ſaid, the iſſue in tail 

hould inherit, and the king ſhould not have the land againſt 

the iſſue by reaſon of the attainder. And to this effect the 

caſe of the earl of Kent was cited, who was donee in tail of 

the king, and committed treaſon againſt the king, which 

aſe is in * Mich, 7 H. 4. ceram rege, where the ſtatute de_ * 

luis conditionalibus is touched to this purpoſe. And if the 3d Fl Lit 
iſue in tail might ay againſt the king, that his father was not, ry 21. Bro. 14. 
u to the king, tenant of a fee-Gmple conditional, but tenant Treaſong, Poſt 
in tail, and therefore that he ſhould not forfeit. the land to 35? Y. 

the king for treaſon, this proves that the king ſhall be bound 

by the ſaid ſtatute, by reaſon of the words ( the will of the do- | 

wr ſpall be obſerved), b And this was always received for 1 
hu, and practiſed until the ſtatute of 26 H. 8: cap. 13. » 37 H. 8. Bro. 


which evacts that every one, who ſball be attainted of treaſon, RESIN 


foal! forfeit to the king all his tenements or bereditaments which Lit. 130. a, 


be bas of any eſtate of inberitance ; by which words viz. ( 372. b. u. Co. 
any gate of inheritance) it has been taken that tenant in tail 72. b. 1 Rol. R. 
bal forfeit entirely the lands iatailed, but until this act "97; 2 Bol: B- 
ws made it has always been held and practiſed otherwiſe 2 Lev. 170. 
lnce the ſtatute de donis conditionalibus, via. that the iſſues 3 240. 


tail ſhould/inherie the lands again& the king, cauſa qua 1 1 inn g 


fujra. ©Soin 4 H. 6. tenant in fee-ſimple, who. held of 8. P. C. 18). 


the king in capite, made a gift in 4ail, to hold of the chief 1. H. H. P. C. 
lord of the fee; the donee died, his iſſue being within age, 34: * —_ 
ad the king ſeized him as his ward, and the donor claim- 2 BacAbr. 576. 
ed him, and upon the matter diſcloſed in traverſe of an of- Poſt 554. 
fice there was a demurter in law; and there it is well de-, p. , H. 6. 
bated whether the donor or the donee is tenant to the king, 19. pl. 6. Fitz. 
and other matters relating to the point of wardſhip; and at va Bro. 
at it was awarded by the advice; of all the juſtices of the one pq 4,0 (0). 
bench and of the other, that the hands of the king ſhould sed 8. F. Con- 
be ouſted, and that the donor ſhould be reſtored to the ward, tra NM. 27. H. 
which he ought not to have been, if the king had not been 8 A. 3 
bound by the ſaid ſtatute de donis conditionalibus ; for if the Tenures 3. 
: donee Poſt 241 (e). 


4 M. 4. H. 7. 
16. Bro. Office 
devant Eſch. 


33. 


. . 
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donee, as to the king, ſhould be as he was before the 6. 
act, then he ſhould be tenant of a fee-fimple conditional. 
which caſe he ſhould be immediate tenant to the king, u 
then the king ſhould have had the wardſhip of his iſſue, hy 
in that it was adjudged that he ſhould be in ward to the & 
nor, and not to the king, therein all the juſtices then toc 
it that the king was bound by the ſtatute. 4 80 Jalb © 
the caſe in 4. H. 7. and ſaid that it was found by diem daf 
extremum after the death of the lady Dacres, that one by fi 
gave land to another for life, theo remainder to the | 
Dacres, and to the ſaid lady his wife in tail, and the | 
Dacres died, and the lady Dacres entered upon the tens 
for life, and diſſeized him, after which diſſeizin the a 
tenant for life re-entered, and was ſeized at the time of 1 
death of the lady Dacres, and that ſhe did not die ſeized 
any other land: And one came into the chancery, and ſg 
miſed that the tenant for life had ſurrendered his eſtate 
the lady in her life-time, and ſo ſhe died ſeized, and praye 
a new commiſſion of melius inguirendum for the King, x 
had it, upon which the commiſhoners ſat, and returned | 
and it is there debated whether or no this new commili 
was well awarded, and it was held clearly by all the juſt 


Bro. Temme that the commiſſion was badly awarded : And one of t 


principal reaſons was, that although the land was held afl 
king by knight's-ſcrvice, (as the caſe ought to be takes 


yet it was held of the donor in tail, and not of the king 


[+238] 


and then to enquire for a better title for the king, where 
appears that although it had been as they ſurmiſed, yet! 
king has 'no title, but another, viz. the donor, it ought 
be utterly void; for it is there ſaid, although the king my 
take the ſervices by the hands of the tenant in tail, becal 
he is in poſſeſſion, yet notwithſtanding this he is tenant! 
the donor, And it was for this cauſe chiefly that all the f 
juſtices held that the commiſſion was badly awarded. f 
which judgment it is implied (as Walſb ſaid) that the julla 
there held the king to be bound by the ſtatute de donrs an 
tionalibus, for if he had not been bound by it, then the f 
miſe would have been ſufficient to entitle the king, for tis 
the donee ſhould have been ſaid, as to the king, to hare 
fee-ſimple conditional, and ſo ſhould have held immedi 
ly of the king, and not of the donor: But in that they 
judged that he held of the donor, and not of the kin 
therein it is implied that the king was bound, and that 
could not ſay that the donee had a ſee - ſimple conditios 
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Iſo Hout beste cited the caſe in 8. H. 4. which, he ſaid, is p. 8. HA 9. b. 
idged by Fitz herbert in title Petition, and is thus, viz. Per Pawlet & 
Tenant in tail of the ſervices aliens in mortmain, and the Gaſcoign. Fitz, 
me devolves to the king for default of the other lords, rake 
whereby the king ſeizes the ſervices, and afterwards the 10. 

und eſcheats, the iſſue in tail ſhall have remedy by peti- | 
tion per Gaſcoign 3” and this he ſhould not have if it was | 
te · imple conditional as to the king. So that theſe caſes = 
re that the judges in former times have taken this act to 
d the king, and to reſtrain him from all election to take 
eſtate as a fee-fimple conditional. And if they have fo 
n it in the Caſes above cited, a fortiore the king ſhall'be 
ad in the caſe here ; for in the ſaid caſes he was bound 


f N 3 he claimed in right of the crown, but here 
cd i cltate veſted in-king Henry 7. in his body natural, and 
lis fngular capacity, as it is ſaid before, and not in his 


jy politic, in which caſe he ſhall not have his prerogatives - 
ſuch latitude as he ſhall in things which he enjoys in his 
dy politic as king. But this here veſts in a more inferior 
ee, and more diſtant from prerogative, for which rea- 
t ſeemed to them that the alienation of king Edward 6. 
|| not prejudice the lord Berkley, but that his entry is 


ful, and that the plaintiff ſhall be harred. | | 
of oO" the contrary it was argued by the ſaid other ſerjeants Entra for the 
en ounſel for the plaintiff. And firſt they admitted that the | 
ius has a double capacity, and that both remain in him at 


lame time, and that he may take'in the one or in the 
, according as the git is made to him. And although 
ſo, yet here king Henry 7. took the remainder in his 
politic, for it was limited to him by the name of king 
ry 7. ſo that it is not Henry 7: only, but king Henry 7. 
I he is named by the name of his body politic, as well as 
he name of his body natural, and he has heirs as well in 
one body as in the other, ſo that the words are indiffe- 
ly put, and he may take it in the one as well as in the 
t. But every gift ſhall be taken moſt ſtrongly againſt 
I that gives it, and moſt largely for him to whom it is 
n. And if the body politic is more large than the body 
ural, then it is more beneficial for king Henry 7. to take 
that than in the other capacity, according to the argu- 
ts made on the other fide, for they agree that in this 
he has a greater prerogative and greater liberty than in 
ther, and if it be ſo, it is more beneficial for him to 
the land in the body politic than in the other. And 
refore upon this account he ſhall be taken to receive * ö 
that 
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that body, becauſe the law adjudges jt beſt for him. By 
they ſaid, it is not neceſſary ro reſt upon this point, F 
although the law ſhould adjudge that king Henry 3. took 
in his body natural, and not in his body politic, ye the 
fajd that he is nat void of prerogative in regard to thing 
which he has in his body natural, but he ſhal] haye prergy 
tive and liberty here, 6. that he took the land in 
body natural, to have a fee-fimple conditional, and to ha 
| power to alien poſt prolem ſuſcitatem, as he ſhould have Brad 
b See ante 213 if he had taken it in his body politic. b For when the bod 
(0) and the pelitic of king of this realm is conjoingd to the body nat 
cited. and one body is made of them both, the degree af the bod 
natural and of the things poſſeſſed in that gapacity js theres 
altered, and the effects thereof are changed by its uid...» 
with the other body, and don't remain in their former « 
hs ee, but partake of the effects of the body politic, © 
Fea Eg, therefore it appears in 1. H. 7. that the ſame king Han ino 
lament 2. Bro. was attainted by parliament, and it is there agreed by 
37. Co.Litt.16. the juſtices, that 4 in/iante that he took upon him to | 
a. 7-0-1 king, he was a perſon able, and diſcharged of the aan m 2 
5s Mod. 34. And the reaſon thereof is, becauſe the body natural and with 
K 37. body politic are conſolidated into one, and the body po in 
e ML. wipes away every imperfection of the other with which un 2 
reg. 62. pl. 2. Conſolidated, and makes it to be in another degree dn. 
Poſt 244(g)- ſhould be if it were alone by itſelf. d So Walſb (aid, om i 
M. g. Ed. 4, King Richard 3. was enfeoffed to the uſe of others, and 
7. pl. 15. Fitz. terwards took upon him the royal eſtate, the law was tag 
Office 2. Bro. that the uſe was gone 5 and therefore an act was made in dom 
Feoltm. al Uſes h year of his reign cop. 5. that the land ſhould be in 
"yy in the cęſtuy gue uſe. | And the cauſe why the uſe there x 
gone by the common law, was not becauſe the capacity Pes 
bis body natural was drowned by the dignity royal, (fort 
capacity remained after he was king, and in this cane e 
be held the land ee but the reaſon was, becaur e; 
the body natural, in which he held the land, the boch 
blitic was aſſociated and con joined, during which afſocis 
| or conjunction the body natural partakes of the natws 
*That the king ER of the politic: © And the POry politie can, he 
Sue e bedpiged to a uſe, no more can the body * natural « 
ized to a 1 * 


T. 7. Ed. 4. 17. | els h 

b. Firs. Feoffment m1. Bro. Feoffm. al Uſes 37. Dy. 8. pl. 18: Kelw. 22; a. 2 Rol Al. 
C. pl. I. 1 Rol. R. 336, 333. Poph. 58. Cre. J. 44 190. pl. p Lade {+7 
466, 468. 1 Mod. 176. Crompt. 8. Bac. Read. on Stat. at Vies 346. ON. 7 
Uſes, Kc. 6, 6, 14, 170, 171. 4 Bac. Abr. 190, 191. Poſt 242 (f. But fee 1 Vern. & 
where the maſter of the rolls ſays that he takes the King to be in nature of a * | 
2 the geneml received ppioion 46 the-contrary, 8. P. Bac. AENA. op Stu. & MA 
346. | 
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the time they are together, for it is drawn to the quality and 

Fes of the body politic which is the greater. For Richard 

taken abſtractedly from king did not hold the land, but 

Richard 3. being king held it, who might not ſo debaſe 

vimſelf as to have land to the uſe of another. So that the 

body natural, by partaking- of the other, is not in the ſame 

tepree as it ſhould be if it was disjoined from the other, and 

the like of the land which he holds in the body natural. For 

Bndbe ſaid, & as a villain that purchaſes free-land ſhall _ 

make it to be villain-land according to the nature of his per- Lite. .. 192, 
n who holds it, h ſo e converſe, the perſon: of the king, 7 —— 16. 
hich is moſt free, and has the moſt prerogatives and fran- : ee 
hiſes, ſhall make the land which he holds to enſue the na- * Ibid. 

ure of his perſon, and to be dergeaned according to his pri- i T. 43. Fd. 3. 
legs. i And he (aid, if the king purchaſes. a. manor to 4g b. Bro. In- 
hich a franchiſe is appendant, and afterwards aliens the 3 
nor, the franchiſe ſhall not paſs, and ſo, + he ſaid, Thorp [+239] 
eld in 43 Ed.3. ina quars impedit ; And the reaſon is, be- | 
auſe notwithſtanding that the king purchaſes the manor to | 

im and to his heirs, and that it ſhall veſt in his body natu- 

yl, yet to this body the body politic is annexed; which will 

tt ſuffer the franchiſe to be in ez. Which caſe proves 


bu although the body natural of the king is diſtinct in ca- 

han cy from the body politic, yet it does not remain diſtin& 

bs om it to all other purpoſes. * So if the king in his body, B. 22 

; N. B. 42.g. 


tural and another purchaſe lands in fee-ſimple jointly, Bro. Preroga- 

ey are not jointenants, but tenants in common, between tive 105. Te- 

bom ſurvivorſhip ſhall not hold place: And ſo if the pur- 2325s un com- 

ſe be before he is king, after he is king the jointure is ſe- Finch 85. 

d. But if the king in his body natural was to all pur- 

des as a common perſon is in his body natural, then he 

ght hold in jointure with another, whereas no body po- 

e can hold in jointure. And therefore when the two 

dies in the king are become as one, to which no body is 

ll, this double body, whercof the body politic is the 

ner, cannot hold in jointure with any ſingle one. ÞSo, M.44. Ed.3. 

endlce (aid) if the king has a ſeigniory in his body natu- 45. a. Fitz. 

be may diſtrain for the arrearages thereof in all the te- Grants 47-Bro, 

it's lands holden of others, by. reaſon of the acceſſion of — 8 7 
royal eſtate to his natural body. So, he ſaid, if the x Finch 109. 

I in his body natural before he was king, or after, pur- Finch 136. 

ales land in fee-fimple upon condition, and the condition W; 

roken, the feoffor cannot enter upon him for the condi- 

i broken, as he might if the eſtate royal was removed 

PART 1, Qq | from 


<H. 10. H. 4. from his body natural. And Putirel put the eaſe 
7. pl- 5. Moor yo H. 4. where the king as heir of the duks-of Lox 
bocca brought a ſcire facias to have execution of lands, and in thy 
printed (1o. Writ there was the clauſe, quod non omittas propter aliqua 
H. 7.) Crompt. libertatem, and the writ was challenged becauſe theſe wor 
JC. 8 are uſed in writs where the king demands, as king, a thing 
Poſt 243 (q). which belongs to the crown; but the writ was awarde 
good, - notwithſtanding that the poſſeſſions of the dutch 
were ſevered from the crown by parliament : So that ahbe 
he there demanded the land in his natural body, he had! 
nefit of his body politic, and thereby he maintained the vn 
which he ſhould not have done if the body politic had beer 
disjoined from the body natural. Wherefore it appear; | 
theſe caſes, that although it ſhould be admitted that kin 
Henry 7. took the remainder in his natural capacity, never 
theleſs he is not deſtitute of prerogative in this caſe, bu 
the conjunction of the body natural with the body politic, 
king of this realm and the eſtate royal he is advanced, a 
ſhall have his privileges, and his election to have a fee-fin 
ple conditional, or power to alien after iſſue had, a | 
ſhould have had if he had held it in his body politic. 
that if the body politic of the king (if the king had taken 
land therein) might have had an election to have a |: 
ſimple, or power to alien after iſſue had, in the ſame n 
ner he ſhall have here, though he takes it in the body n 
ral; and this is the only point that remains to be diſcuſſe 
And las to this, true it is that before the ſtatute de dons 
4 See ante 235 ditionalibus d all eſtates of inheritance were fee-ſimple al 
(d) 200 0 lute, or fee-ſimple conditional, and the fee · ſimple abſdu 
had was as it is before recited, and the fee-ſimple condition 
was that which we now call an eſtate-tail, viz. when it 
limited that the heirs who ſhould inherit the eſtate ihe 
iſſue of the body of one or two perſons certainly nam 
x Ser as which eſtates were called conditional for the cauſe i 
books there before. © And becanſe theſe eſtates were fee-ſimple, no! 
cited. | mainder could be appointed over upon the determination 
ges ante 235 them, f for a remainder cannot be limited over upon 21 
(i). and the. ſimple precedent. 8 And therefore a formedon in remains 
boy to claim a remainder upon ſuch an eſtate ended, lay nc 
eitel the common law, nor hefore this ſtatute. b And thei 
Nr ſhould have had an aſſtze of mortdanceſtor, before this 8 
180 there tute, againſt an abator in all caſes after the death of ig 
cited. tenants of a fee · ſimple conditional. | And thete w# 
> x8. Aff. pl. 5. ee bp o 2 
Bro. Mortdanceſtor 31. Tayle 19. Latch 74. Booth 141. Poſt 251 (m). 11H. 
"Tenant per copy 24. B. N. C. ſ. 3. F. N. B. 211. I. 2 Inſt. 336. O. Bendl. 189- Goulth 
2 Brownl. 44. Poph. 34. Rep. temp. Holt 633. 1 Finch 270. 2 Finch £67. Curſon 29% 7 
Abr. 587. Vin. Abr. tit. Formedon B. pl 1. 
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medon in deſcender at the common law, but in one ſpe- 

tial caſe, in which (by Bendloe) it lay at the common law, 

and there the aſſize of mortdanceflor would not ſerve the iſ- 

we, and that was, k if a man had iſſue a ſon, and his wife *5.P.2Brownl. 
lied, and afterwards he took another wife, and land was 4. Of. 
geen to him and to his ſecond wife, and to the heirs of their | Finch 282, 
to bodies begotten, and they bad ancther fon, and the 2 Finch 290. 
wiſe died, and afterwards the father died, and a ſtranger Vin. Abr. tit. 
thated, there, he faid, before the ſtatute the ſon could not 7 — _ 
have an aſſize of "mortdance//or, | for one point of the writ — 
i to enquire if the demandant be next heir to his father, nedon 58. Co. 
and that he is not, but the eldeſt ſon is his next heir, for ä 
which reaſon ſuch writ would not ſerve upon his title, and I oo 
therefore before the ſtatute he ſhould have had a formedon in on 8 
deſcender, which was no other than a writ founded upon by ny * 
his caſe. So that, by him, a formedon in deſcender lay in © Finch ago. 
this ſpecial cafe at the common law before the ſtatute de de- Ning 8 
ni conditionalibus ; and to prove the ſame he cited the book B.pl 7. 

of Ed. 2. But yet, he ſaid, this writ was to recover a 

ſe:-fimple. So that all ſuch eſtates were fee-fimple, that is, 

fee-imple conditional, m And after iſſue had the donees = ges ante 235 
had power to alien, and thereby to bar as well the iſſues, as (k) and the 
the donor if iſſues had failed. And this the ſtatute rehearſes, dot 

and the makers of the act intended to relieve both the one 

and the other in this point. And therefore it has ordained 

flat the will of the giver, according to the form in the deed of 

ft manifeftly expreſſed ſhall from henceforth be obſerved ; ſo 

hat the purview is, that the will of the donor ſhall be ob- 

erved, and therefore the donee cannot alien to bind the 

right of the iſſues or of the donor, and ſo the ſtatute re- 

[trains the power which the donee had by the common law. 

although the purview is general, viz. that the will of 

Phe giver, c. Hall be obſerved, &c. without any exception 

n the words, yet there is an exception in the intent, which * That the 

i the expoſition of the act is as ſtrong and full as if it had king i» 008 
been expreſsly mentioned, and that is, that the king is ex- — 
epted. a For it is uſual for the legiſlature, in acts of re- — 
ſtraint which they intend to bind the king, to name him he is ſpecially 
expreſsly, and if he is not expreſsly named, it has always 7 5 8 
een taken heretofore that the legiſlature intended only to 235 — 


bind the ſubjects, and to make the act extend to them, and ]- C. 15. b. 


88s. And becauſe it is not an act without 

act ut the king's aſſent b. 3 
* be intended + that when the king gives be aſſent, [ + 240] 
| es not mean to prejudice himſelf or to bar himſelf of 

«7 | a 2 q 2 his 


dt to the king, for he is favoured o in all expoſitions of * Rol. R. 317. 
Godb. 308. 


2 * ” D ” * 
—— — — — — 


Anno 3 Elizabeth, in C. B. 


his liberty and privilege, but he aſſents that it ſhall be a lay 

among his ſubjects. And ſo inaſmuch as the aq is made by 

the ſubjeQs, who, it is to be preſumed, would not reſtrain 

the king, and alſo by the king himſelf, who cannot be pre- 

ſumed to mean to .reſtrain. himſelf, the expoſitors of att; 

heretofore have well collected from the intent of them, tha 

the king ſhould be exempted out of the general words of te- 

21 ſtraint, unleſs he is expreſsly named and reſtrained, Ang 

| 2 8 ſo ( Bendloe ſaid) in Stoner's caſe in 12 H. 7. where the like 
151, 164. matter was debated, Frowick held that where the king has 
W. Jones 21. an intereſt at common law, and a ſtatute is made which 
— Sg. takes away the liberty of all men, yet the king and his li. 
4 3 berty is not taken away, unleſs he be named in the ſtatute, 
And therefore And to prove that the king is not bound, unleſs he be nam- 
by 2 * ed in the act, the ſtatute of e 3. cap. 2. was al- 
paklimem ledged by Puttrel, which limits how the feoffee of the whole 
ordains that all land ſhall hold, and how the feoffee of part ſhall hold, and 
3 ſhall be provides that if the tenant aliens part of his tenements, the 
Pr It feoffee ſhall hold immediately of the chief lord, and ſball l. 
the king ſhall forthwith charged with the ſervices for ſo much as appertains or 
not be put ought to appertain to the ſaid chief lord for the ſame parcel, ar- 
1 cording to the quantity of the land or tenement ſo fold : And ji 
theſe general in this caſe the ſame part of the ſervice ſhall remain to the chuf 
words, guad non lord, to be taken by the hands of the feoffee, &c. So that here- 
rn. by it is enacted, that the feoffee ſhall hold of the lord for the 
ye Same parcel, and that ſuch part of the ſervice ſhall remain to the 
lord, to be taken by the hands of the feoffee : Which clauſe is 
as much as to ſay, that the lord ſhall have for parcel, and no 
more; and the clauſe is general without any exception, 
F. N. B. 235. a. b and yet it has been taken ever ſince this act, that if the 
king's tenant makes a feoffment of part of his tenancy, the 

king ſhall have all the ſervices by the hands of the feofee, 

NI. 10. H. 2. or all by the hands of the feoffor, e for before the ſtatute the 
— - 5 law was, that the lord might have all the ſervices in every 
208. part of the tenancy, and might diſtrain for them in eve!) 
part if they were not paid, and the king is not ſpecially 

named in the purview of the act, and therefore he is not te- 

ſtrained by the act, as it has been expounded, for the cauſe 

24 Bac. Abr. aforeſaid. d So, he ſaid, the ſtatute of Nefminler 2. cap. 
200. 16. ordains, that where divers inheritances deſcend at one 
time holden of ſeveral lords by knight's-ſervice, that lard 

ſhall from henceforth have the wardſhip, of whom the chile 

anceſtor was firfl enfeeffed; yet this does not reſtrain the 

king, but that ſince this ſtatute the king ſhall have the ward. 


ſhip where the anceſtor held of him by poſteriority, a = 


Willion verſus Berkley, in C. B. 
he ſhould have bad by his prerogative before the ſtatute, 
beczuſe he was not named therein, and therefore he was 
"ot intended to be reſtrained by it, according to the expoſi - 
tion of the ſages of the law. A | : he 

tute or treatiſe de prerogativa regis cap. 2. ſays, that the 
ling ſhall have the marriage of heirs within age, &c. whether 
the land of ſuch beirs have V $1 to the crown of ancient 
antinuatice. or that it came by reaſon of eſcheat,” being in the 
ling's hands, Ec. without any reſpect to the priority. of raff 
mnt, although they held of others i this was but an affirmance 
of the king's prerogative, which he had by the common 
kw before. ' 80, he, ſaid, the ſtatute of 7. Ed. 1. de Religis- 
n which rohibits all religious men from taking. lands or 
tmements f, any one under the penalty of forfetting the ſame, 
G. does not bind them from taking la 


, 


- 


nds or tenements 


the king, for the king not being named is not reſtrained | 


from giving lands or tenements to them any more than to 
my other, without any forfeiture to enſue to his patentees 
upon ſuch account, So, he. ſaid, the ſtatute of Aarlbridge 


nd therefore where the ſta- 


due) deſcend unto. many heirs, as unte parceners, who 6 bath __. 


cap. 9. enaQs, that if any inheritance { whereaf but "7 is 
fiferd his fellows ; but this does not reſtrain the king, for 
if land holden of him deſcends to many coparceners, then 


the eldeft part of. the inheritance, ſhall do that onie ſuit for him- 


„F. N. B. 159. 
c. 4 Bac. Abr 


il the coparceners ought tõ do the ſuit, as well after parti- 200. Vin. Abr. 


tion as before: And ſo, he ſaid, F. N. B. holds in the writ uit. Suit of court 


4 exoneratione ſectæ ad curiam,. for the king not being 
named is not reſtrained by the ſtatute, but he ſhall have his 
ſuit of all, as he ſhould have had before the ſtatute, ; but if 


the land be held of another, then the eldeſt ſiſter only or 


her feoffee ſhall do the ſuit. f And ſo the ſtatute of Magna 
Charta cap. 11. which ſays, common pleas ſhall not follow our 


urt, does not bind the king, but he may ſue in the king's ed. 


bench for his debt, or in other common: pleas in which he 
's plaintiff. & And the caſe before cited of addition in an 
ndiment was admitted to be as it is there vouched ; but, 
t vas ſaid, the reaſon is, becauſe the ſtatute of 1. H. 5. cap. 
. 15, that in writs original actions perſonal, appeals, and in- 


ien 


114.3. 
t See ante 236 | 
(1), and the 


© See ante 236 
(k). 


lie ments, in which exigent ſhall be awarded, additions be 


made, Cc. So that an indi&ment is preciſely expreſſed in 


the ſtatute, which indictment is the king's ſuit only, and 


therefore the king is plainly contained in the word indict- 
ment, but not in the other actions, and therefore it was ſaid 
that in other actions he ſhall not be bound by the ſtatute. 
And as in the caſes above recited the law has been taken 
that 


Anno 3 Elizabeth, in C.. 
that the king ſhall not be reſtrained by the adds, unleſs he 
be expreſsly named in them, fe has it been taken heretofore 
that he ſhall not be bovind'by this ſtatute Je donis conditions. 

k F. N. B. 217. Iibus. bh And hereupon Puttrel cited the py of juſtice 
& 1 Contra Fitz herbert declared by him in bis Natura. Brevium, in the 
Poſt 249 (g). Writ of formedon in deſcender called infimul tenuit,” viz. i that 
the land entailed hall be charged in the hands” of the heir 
M. 20. H. 8. for the king's debt due by the anceſtor, for".inſufficiency of 
N. 29 A Su ped ny Cnc 
Bro.Livery 57. land in fee-fimple, - where Fitaber bert further ſays, * fo 
B.N.C.{-113- “ ſome lay that the king is not bound by the ſtatute d. dni 
in gn. © conditionalibur, but that he is in like cale as he was be 
6 Co.6. b. © fore the ſtatute.” And the writ of the Reiter is there 
ir 6 p. recited, whereupon ſo much may be collected that the land 
2 Rol. Abr. entailed ſhall-be charged. * Alſo Carus ſaid, that if the 
504. M. pl. 1. king be ſeized of a manor, and gives a ſtranger an acre d 
Ley's Treat. of the manor, to have and to hold to him and to his heirs of 
wane 4.3. body begotten, without expreſſing any ſervice, the 
[ +241 ] grantee ſhall hold of the king by + knight's-ſervice in capity 
* for in ſuch caſe it appears in 21 4/5. that upon the aliens 
43 2 tion of the donee without licenſe, the king ſeized the land 
28. T. 21 Ed. 3. for à fine by judgment, which he ought not ts have done if 
$8. a. Fitz, Li- the donee had not held in capie. And if it ſhould baye been 
very 3% ſo that the reverſion was left in the king, and that the:donee 
mas only tenant in tail, then of neceſſity the donee ſhould 
have held of the king as of the, reyerſion, which. is not 1 
ccäapite any more than where a man holds of the king as. of 
b M. 29, H. 8. manor ; Þ for when one holds of the king by reaſon of ano- 
— ang 57- ther thing, there it is not ia capite. And foraſmucb as he 
B. N. C. L nz. ſhall there hold in capite, it is thereby proved that the king 
F. N. B. 5. k. for his advantage, viz. to have a tenure in capite, May ſay 
— og that the donee has a fee-fimple conditional, as he, had be 
wn 1 fore the ſtatute de doniſ conditionalibus, and that be 1s nat 
1 Finch-120. bound by the ſtatute. And there is no doubt but that for kin 
his advantage he may alſo ſay that the donee. has only an Wl :1 
eſtate-tail, and tha) the reverſion is in him, tut in that be Won; 
may claim a tenure in capite, therein it is implied that the ae 
king ſhall ſay that the donee has a fee-fimple conditions, f 
and that he is not bound the ſtatute de dons. conditionalibus, Wil ten 
but that to claim a ſeigniory or ſuch other log he is at Wl the 
„Contra ante liberty as he was before the ſtatute. e So if the king's ie: 6 
ang 1 Poſt nant makes a gift in tail, and the donee dies, his iſſue be - co 
„en. ing within age, he ſhall be in ward to the king, and foit Wl :; 


P. 4. H.6. 20, ſeems by the book of 4 4. H. 6. before cited; but the reaſen 
3 22% why the king had not the ward there, but the donor, wa 


becauſe . 


becauſe the king had always accepted the ſetvices of the „ | 
tonor, and ſo had choſen him-for- his tenant 5; but if he Poll 049 (f. 
ad not done ſo, it was ſaid, it ſrems by the book that he 
ight well enough have the wardſhip | of the iſſue of the 
lance, becauſe he remained, as to the king, tenant of a 
ze-fimple conditional. And yet adtnitting that the king 
if he had not accepted the donor for his tenant). could not 
hive had the iſſue of the donee in ward, and alſo admitting 
hat tenant in tail (until the ſtatute of 26. H. 8:) ſhould not 
forfeit his land to the king for treaſon, and admitting the 
ther like caſes put on the other fide, yet they are not like 
the principal caſe here; for in thoſe caſes the king took his 
titles under the title of a ſubject, viz. of the tenant in tail, 
ho was once bound by the ſtatute when the tail was in 
tim, and therefore in that caſe there is greater reaſon why 
the king, who claims by wardſhip, or for treaſon, or upon 
ther ſueh ground under his eſtate, ſhould be bound as he 
ms; but here there never was any eſtate - tail in a ſubjeQ, 
for the eſtate was firſt limited to the king himſelf, in which 
caſe there is more reaſon to give the king, Who took the 
ute in remainder immediately, the liberty which he had 
before the ſtatute, viz. to have a fee-ſimple conditional, 
and ſo to make the remainder void, than there was in the 
other caſes where the king took his eſtate by others whom 
the ſtatute once bound as ſubjects, and where he had no in- 
tereſt but under their eſtate. So that the reaſon of thoſe 
caſes differs greatly from the reaſon of the principal caſe, 
and they are ſtronger againſt the king than the principal caſe 
. And therefore for theſe caufes it ſeemed to them that 
king Henry 7. might at his election take the eſtate as a fee- 
imple conditional, in which caſe the remaindet is void, 
and after iſſue he had power to alien, and the alienation of 
king Edward 6. is an election that he and king Henry 5. 
_ and Henry 8. would take the eſtate as a fee · fimple conditi- 
Nona; and fo the lord BerHty had no title or right of entry, 
and conſequently the plaintiff ſhall recover. 1 55 
And note, Carts faid in his argument that if the king's, a 
tenant for life is impleaded, and makes default after default, 1 
the king ſhalt not be received by the ſtatute of Maſimin ler 2. Ed. 3. 48. Fiee, 
cap. 3. becauſe if he ſhould be received the demandant ſhould 223 28. 
count againſt him de novo, for he is in the place of tenant ; | de K. 36G 
tand, he ſaid, a man cannot count againſt the king, but 165.3 Bulle 47. 
eee : | „ Fei Fin . 
al * „ eee 5 
453 © M. 14. H. 8. 3. b. P# Finewx, H. 27. H. 2. 2. a. Fleta lib. 1. cap. 8. 
44 Co, 58. b. Stamf. Prerog. 42. b. 1 Finch 43, 58, 237. 2 Finch 83. Poſt 555. 


_ he obght to ſue to him by petition. And "therefore ze 
. . the ſtatute gives receipt generally to him in reverſion, ye 


hk M. 26. Ed. 3. . wy : x 
48. — 2 ** judged accordingly, viz. in a ſcire fucias upon default of te 


Lt 


» 4 


Trinity Term 4 Elizabeth, in C. B. 


the king was not meant therein, for it was not the inten; 
the ſtatute to debaſe him ſo much as to make him ſpand 

defence as tenant in the ſuit, in the fame manner at 2 con 
mon perſon is; and, he ſaid, that in b 25. Ed. 3. it is ad 


ſceit 28. nant for life the king in reverfion ſent his writ to be receive cla 
by his attorney and his ſerjeants, and the court was then for 

adviſed that the king was not receivable cauſa'qua ſupra, and 

Trin. Term Afterwards in Trinity term 4 Elizabeth; the juſtices x clai! 
— gued upon the matter in law as follows. Weſton juſtice tern 
It ſeems to me that the plaintiff ſhall recover, ' Firſt of ail the 

it is to be conſidered how the eſtate which we call an eu upo 

tail was before the ſtatute de donis conditicnalibus, and bo law 

it is ſince, and ſecondly, how the remainder veſted in king vit! 

; Henry 7. and laſtly, if he is reſtrained and bound by mi 
6 1 ſtatute. And by the common law before the ſtatute 4 for 
books there nis conditionalibus there were two eſtates of inheritance, the 
cited. one a fee-fimple abſolute, as where a man had lands to hi et 
and to his heirs generally, and the other a fee-fimple cod n 

tional, as where a man had lands given to him and to be 

heirs of his body, which eſtate to him and to his heirs of h 0 

body was greater than an eſtate for life, for the word (bin the 

makes it greater than for life; ſo that if he had aliened iti 

fore iſſue the donor ſhould not have entered for a forſetu of 

as the leſſor & ſhall do upon the feoffment of tenant for lik rel 

x Litt. f. 415- nor ſhould he have had a writ of error upon an erronea a 
1h. N. B. 21. recovery againſt ſuch donee, as a man ſhall have | upon A be. 
©.99. C. 108. a: ertoneous recovery againſt his tenant for life; nor ſhould h de 
have had a writ of ad terminum gui præteriit, if he had dH co 

without iſſue; for he had a fee- ſimple, tho? this fee-fimp th 

was upon condition, as the ſtatute terms it, viz. that if tl tb 

donee died without ſuch iſſues as were limited, then h ©: 

land ſhould revert, whether the donor had expreſſed the T 

ſame by words in the deed of gift, or not, for if he had nu, 

expreſly mentioned it, yet ſo much was implied in the gi b 


and the law ſupplied the words if they were omitted in tbe n 
deed of gift; and if the words were expreſſed in the dev © 
of gift, yet it was not a condition in deed, but only a c © 
dition in lav, becauſe the expreſs mention of it would hart 
been meerly ſurpluſage ; for there is no condition in died 
but what may be broken during the eſtate given, wheat, 
this condition could not, and therefore it was a condition u 


laws 


Willion verſus Berkley, in C. B. 


um. And conditions in law are of two, ſorts, the one der 
ermines the eſtate, * as a leaſe to an abbot during the time 
that he ſhall be abbot, or a leaſe to one during the time that abend 
be (hall be ſerjeant at law, or during the time that he ſhall 5. r 
live ſingle, for in theſe caſes if he is removed from being ab- 86 2 Finch ic. 
bot or ſerjeant at law, or if he takes 3. wife, the, cſtate is Poſt 413 (8). 
ended, The other condition in law does not, determine the 
eftate, as the law adds a condition to the eſtate, of tenant © 
for life, that he ſhall not do waſte, nor make a feoffment, 1 
and to the tenant in fee · ſimple that he ſhall not ceſſe or. diſ . 
daim, but if they break the condition the eſtate is not .. 
termined until ſuit or entry is made. But in the other caſs 
the eſtate is determined preſently, and the poſſeſſion is caſt 
upon the leſſor. And in ſuch degree was the condition in 0 
lav in our caſe beſore the ſtatute ; for if the donee had died 
without iſſue the condition was broken, and the eſtate deter- 
mined, and the freehold caſt upon the donor. But althoo 
for default of iſſues, of the donee the land ſhould revert to 
the donor, u nevertheleſs if the donee had iſſue he had pow- « See ante 238 
er to alien, and thereby the iſſye was barred of the land, (x) and the 
and the donor of the reverſion if iſſue failed, as the iatute book» ukere 
ſhews, which things are now redreſſed by the act. And the N 
act is reſtrictive in three points; the firſt is, where before 
the ſtatute the donee had power to alien after iſſue Az 
it is ſaid above) and thereby to bar the iſſues, and the, donor 
of his formedon in reverter, now this liberty of the dones 1s 
reſtrained, ſo that upon ſuch alienation .the iſſue ſhall have 
a formedon in deſcender, and the donor 2 for meden in rever- 
ter if the iſſues fail, and by ſuch ſuit the alienayuon. ſhall | 
be defeated, and the land 5 ny alienee, The ſe- 
cond is, if the gift, had been to huſhand and wife, and to 
the heirs of their bodies begotten, and feb had ſurvived, 


there her ſecond huſband, if be had iſſue by her, ſhould 
have been tenant by the curteſy, Which is now.] reſt ained. 
The third is, 2 where the eſtate, of the donee before the ſta- = That in this 
tute was a fee · ſimple, now by. the operation of the a, and caſe the fecend 
by the intent of the makers of it the 2 — is abridged, and — 
made an eſtate-tail, and the fee · ſimple is in the donor, and 3 2 
a teverſion made of it, and the fee · ſumple may now bg given curteſy before 
over in remainder, ſo that the eſtate is divided, and whereas on or 
50 25 11181 1 r eie 
An. 1H vans e. 27: 


— 


r 11 1% inn ban ane OSS 

Cornub. Fitz. Formedon 66. Bre. Eſtates 71. 2 Inſt. 336. 2 And. 11 But 2 Finch 3 ＋ 

Poſt 245 (c), per A. Breton J. are to the contrary, for that the iſſue was not inheritabla „ 

the land 1 Finch 103, 104. 2 Finch 13. 00, Litt. 28, 8. b. ala. 
355. O. Bendl. 167 Copyholder's calc. 2 Finch 124. Curſon 97. Poſt 248 (c 


the donee had the whole eſtate before, now by the effect 
the ſtatute he has but part of it, ſo that — are great w _ 
ſtrictions made by the ſtatute. And thus was the eſtate he. nants 
fore, and thus is it ſince the ſtatute, as J apprehend. pie by 
Then as to the ſecond matter, the king has two cape. 
cities, and he comes to“ ſome things: meerly as king, 2 
8 Ed. 2 Fitz, treaſure· trove, b lands eſcheated for treaſon, and the like; 
Corone 436. ant to ſome other things he comes not as king, as if land 
P. 22 Ed. 3. dęſcend to him from any of his anceſtors, "But here the 


Fitz. i aa. remainder was entailed to king Henry 7. ſo that there h 


108.1Finch146. Both t he name of baptiſm, and the name of his body politic Th 
2 Finch 177. iz. king, © and he may take in his body politic as king t6 ſhall & 
"kay" him and to his heirs, or as King to him and to his ſu 1 
> 2x 40.5 40 for he miy have heirs in bie body politic, and he may tay bo 
Bro. Eſchentre, ſucceffors, in his body politic. And therefore a giſt h WM nuct 
36. H 6.26. a. him his heirs and ſucceſſors is good to the body politic in WW the ki 
fer Fortecue. both the fimitations, for if the heirs fail it ſhall go to the brou 
Poſt 322 (8). ſucctſfors; and bis heirs, as heirs to the king, may take in d 
© Vin. Abr. tit. their bodies politic. For there are diſtih ions of body po- (i ino1 
pr ry th litic, that "is to ſay, between thoſe which are made by the in ea 
„ king's tters-patent, and thoſe which exiſt at common le. bons 
For" thoſe which are made by the King's letters-patent,' WW non 

dean anf chapter, and mayor, and ſueh like, cannot pu. WW {2101 
chaſe in fucceſſion by the name of heirs, but only by nuke. 

the Tame of ſucceſſots. But the body politic of the king is for t 

à bad potitic by the common law, which may take in the WW king 

politic capacity, by the name of king, to him and to his r 

heirs, or by the name of king, to him and to his ſucceſſors; mon 

Ante 234 (+) 20d notwithſtanding this he's, « yet his capacity to take n WW mar 
the body natural is Hot confounded by the body politic, bot cia! 

remains ſtill, And here the femainder was ehrailed ro king 200 

Henry 7. by the nume of King Hen 7. and to the bein bn 

males of his body begotten, and by this limitation it veſted ig 

iin 


in bis body natural, becauſe this — — diſtinguiſhed in the 
Imitation, for no other heir but ſuch as is begotten by the Ox 
body natural ſhall inherit the land by this limitation. Bu s 
n ND ee n it be ſo that he took the eſtate in the caps» e 
„See Arte 11; City and perſon of the body natural, yet it is to be confider- Wh vi 
8 ed'that to this body the body politic of king is annexed, 6c 
ooks there 4nd both of them are together in him; e for a man eannet ten 
WD, by any means make livery to the king of land which he l- ſen 
2 hog mits to the body natural of the king, f and a gift to the king 
mente 1. Fru. cannot be to a uſe, by 7. Ed. 4. becauſe he has the body 
Feoffe. al Uſes politic of king in him; and none can diſtrain for, nor hare FT: 
7- Ante 238 execution of, a ſeigniory or rent in the land of the king By 
(c), and the , which 
there ; 
cited. 0 B 
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Iich he took in the capacity of his body natural, not can 
be king part with ſuch land but by letters- patent, and if he 
rants ſuch land in fee, the grantee ſhall hold of him in ca- 1 


nie by knight's-fervice. Ergo the body natural and the bo- I | 


dy politic are not diſtin, but united, and as one body, 
ind the land which he takes in the capacity of his body na . 
ural he has not meerly as a common perſon, but as a natu- 2 
al man and as à king alſo; and as to ſuch land he ſhall have 
he prerogatives of Ring, becauſe the royal eſtate is conjoin- 
ad to the perſon who holds the ſame. ie: 
Then as to the third point, it ſeems to me that the eſtate 
hall be adjudged a fee-fimple conditional in the king, and © 
hat the remainder. ſha}{ be void, and that the king ſhall not N 
e bound by the ſtatute de donis conditionalibus. For inaſ- = 
nuch as all juſtice, tranquillity, and repoſe is derived fron 
he king, as the fountain thereof, the law ſhews him ſpecial 
favour in all his bufinefs and things, as being the cauſe 11243 
ud origin therebf. 2 And the law of this land is divided 
ine three parts, viz: common law, cuſtoms, and Ratutes, ee lane 
in each of which the king has his prerogatives and ekemp- 5. Ate v {bY 
tions. For in the common lawz bthe gtant of every com- Bs At 
mon perſon is taken moſt ſtrongly againſt himſelf, and moſt pollef. K 4 
nourably towards the grantee ; '* but the king's grant is Ante 10 (i), 
nen moſt ſtrongly againſt the gramee, and moſt favourably and the other 
for the king, altha” the thing which he grants came to the BN ea 
king by purchaſe! or deſcent. And this is proved by the = 
treatiſe de Prerogativa' Regis capi 15. which is only the 1 EEE — 
non law in this point, viz. 4 that by the king's grant of a7 Bac Abt zie 
manor, an advowſon appendant ſhall not paſs without ſpe- Vin. Abr. us 
cial words. © So the king may grant'a.choſe in aQion, but Prerogative O. 
another cannot. So if part of a'thing entire comes to the FE Art 
king, the common law gives him the whole, f as if an ob- 1. f. f. fl. 
ligation is made to two, and one of them is outlawed, the 2. b. . 4. 
ling ſhall have the whole duty; ſo he ſhall have an entire Ed. 5. J. b r 
ox or horſe which the perſon outlawed held in common. Thorp. 1 . 8 
So if one grants to the king the next avoidance of an ad- f en 
Yowſon, altho* a ſtranger preſents when it next becomes 71. See 10 Co. 
void, and his clerk is in by fix months, and afterwards 64 dp. 
dies, yet the king ſhall preſent when he pleaſes, quia nullum *M, 2 H. 7 8. 
lempus occurrit regi, and therefore he may take the pre- P85. — | 
ſemment when he thinks proper. h 80 if one grants to the 01. * 
" 5 king Acton 6. M. 5. 
F . 888 "me Ed. 4.8. pl. 12. 
itz, Grants 16. Bro. Choſe in Action 11. H. 32. H. 8. Bro. Patents 98. Dy. 30. pl. 208. 
2 Finch 84. Cowel's Inſt. 187, Vin. Abr. tit. Prerogative M. b. pl. 25. e lee Poſt 
40, and the books there cited. £ 4 Bac. Abr. 201, 202, But ſee this opinion 
*nicd to be law, Poſt 249, per A. Brown J. 1 Rol. R. 155, Hob. 166, Dy. 38. |. 29. in mar- 
, ws And ee 7 Co. 28. 4. Baſterville': caſe adjudged contrary. 4 Bac, Abr. 202, 
ut ſee this opinion denied to be law, Poſt 249 Per A. Brown J. 1 Rol. R. 155. 
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king all preſentments which ſhall happen within 


20 years, 


if ten preſentments happen within this time, and a "Rows comm 
preſents to them all, and his clerk is in, and dies, the kin above 
after the 20 years ſhall have all the preſentments, for the 4 


latches of not preſenting ſhall not hurt the king, but he * 
M. 35 H. 6. may take it when he will. i And if a right of entry de. | 
27.2. per Lit. ſcends to the king, the dying ſeized of the diſſeizor al dne f 
Gp en not take away the king's. entry, for latches ſhall not preju ; 
| 4 Bac. Abr act, dice him. 1 80 if his villain aliens his land, the king mar i ve 
5 hn enter when he pleaſes, cauſa qua paar I And the king's . F : 
— 4 © declaration in a quare impedit ſhall not be double by allede. ah 
books there ing two preſentments, m or twelve matters in bar, and the a A 
cited. other ſhall anſwer thereto, and the king may take iſſue upon Wil 
P. 43 Ed. 3. it when he pleaſes, a So if the king's title is traverſed 
14. pl. 2. Fitz. the party, the king may maintain his title againſt the tra 
2 verſe of the other, or may traverſe the affirmative of the 
n other. o So the king. may amend his declaration the ſame 
LS $1 — Carus te ti that is put in. b So by 28. H. 6. the 2 wave 
ane demurrer and traverſe the.plea of the other. à So the king 
5 der Kalle fre. in his writs ſhall have a nen omittas notwithſtanding any | 
Prerog. 59. bcrty, for none ſhall-ſerye his proceſs but his own officer, 
N 80 if the king grants land in fee with warranty againſt al 
H. 14. a. , men, the pateniee ſhall not have in value upon recovery 
Townſend. Bro. Without expreſs. words to have in value. S0 by 2. H. . 
Prerog. 60. if the king makes a leaſe for years reſerving rent with re-en- 
-P. 13. Ed. 4. try for default of payment, if the rent be in arrear he ſhall 
8.2. Titz. Pre- enter without any demand, altho' the king held the land in 
—_— body natural. 80 by g5. H. b. the king may make 1 
2 leaſe rendering, rent to a ſtranger, and this reverſion 5 
* 8 good, and the ſtranger ſhall diſtrain for it, or have an adi. 
Prerog. 3. Bro on of debt after the leaſe determined. u 80 by 13. EA. 4. 


, ls WI 
53 or ante ds the king may diſttain in all the other lands of the grantot ho 
—— for the axrears of a rent · charge granted to him. - 80 if bis 
there cited. title appears for the king upon pleading between other par- tho 
* Fox hwte 216 ROWE). 4 RENEE 01 Din ties, _ 
(a)apd ib) 239. ae 20 90nrt on 95G n „e f 
(e). H. 9 H. 5. 56. b. Fitz. 1 1. Bro. Garranty 3. Recov. in Valve 22. 
Poſt 334 (d).  *M. 2.H.7.8. pl. 25. Fitz. Prerog. 10, Bro, 101; Condition 135 att 
Entry congeab'e 88.'1 Rol. R. 152. 2 Bulſt. 4. 3 Leon. 125. Moor 206, Latch 28. 1 Finch 57. na 
2 Finch 84, 85: 4 Bac. Abr. 196. Ante 213 (0). M. 35 H. 6. 36. Fitz. Prerag g. 80 
2 Rol. Abr. 447. pl. 8. Co. Litt 143. b. Litt. R. 48. Gouldſb. 19. 4 Finch 91. 2 Finch 84- th 
|; »Sece Poſt 323 (% and the books there cited. T. 11 H. 4. 71, b. / 
Hand. et Hill. Fitz. Brief al Eveſque 3. Bro. 8. Office de Court 20. Prerog, 16. T. 16 H.“ hr 
12. a. per Fineux, P. 21 Ed. 


4 3. db. per Choke. F. N. B. 38. EC. 8. . 0: 95. A. 1 Rol. R. 298, 461. V 
5 A 


Jenk2 5. pl. 47: 219. pl. 65. 2 Finch 85, 
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ties, the court ex Mio ſhall adjudge for the kin 5 
i; not party to the iſſue. All which caſes ſhew 8 = h 
common law the king has pre-eminence and. prerogative 
ove all other perſons,” and that he is not ſo ſtrict- 
ly bound by the law as others are. And as the common 
law cannot bind him, ſo cannot private cuſtoms, * And ., | 
therefore in 35. H. 6. there is a cuſtom in London, that if r 
one pledge goods, he to whom they are pledged ſhall retain oo, 
them whoſoever they are, until the money for which the rog. 5 "Moor 
were pledged be paid him, yet this does not bind the ki Y 205.Litt.R.g1. 
here his goods are pledged by a ſtranger. J So a ſale = e 
his goods by a ſtranger in market-overt ſhall not alter the“ M. 35 H. 6 
property nor bind him. 2 And where a man has wreck of **: b. per Ciel. 
the ſea, if the king's goods are wrecked he ſhall not gain 1 ITS 
property thereby againſt the king, So he who by — ho Sik 
ſcription has goods waived, or eſtrays, ſhall not gain = 713. Mooraor, 
perty in the goods of the king, if they are waived or eſtray- n 
ed. 1 So in 21. Ed. 3. one had a hundred of the kin in L 
e · arm, by reaſon whereof he ought to levy the —— of Godb. 297. 
the king, and all things leviable, and he diſtrained by a — 63s 
bailif for the king's debt, and an abbot made reſcous wy — * 
he brought an act ion of treſpaſs againſt the abbot who ſaid AY 
that he was lord of the manor of B. and therein had a com- = —— 
mon park, within which manor there was a cuſtom that — = 
when any diſtreſs was taken within the precinct of the ſaid Wrecka Inſt 
manor, the bailiff who took the diſtreſs ſhould carry it to the Ab — 
laid park of the abbot, and he ſhewed that the bailiff of the Abr. gg my 
plaintiff took the diſtreſs within the manor, and that he rogative T. pl 
would not ſuffer the bailiff of the plaintiff to drive the diſ- — 
treſs out of the manor, and it was adjudged that this cuſtom M. 35 H,6. 
ould not bind the plaintiff, becauſe the diſtreſs was for the * >. Ard 
king's debt : So that the cuſtom did not affe& the kin 12 
Which caſes ſhew that no cuſtom can reſtrain the libert & , — 
the king ; and ſo cannot any ſtatutes which don't _ 18 
mention of the king in expreſs terms. 5 But yet the kin 2. OE 
tho' not named in ſtatutes, ſhall take advantage of them — 5 Sid, 6 | 
another ſhall do; as he ſhall take advantage of the ſtatute 4 
of . aft, and of the ſtatute of 9. R. 2. cap. 3. of error and 
attaint for him in reverfion upon recovery againſt their te- 
= for life, notwithſtanding he is not named in. them 
eh the king as heir to his mother brings a ſur cui in a 
: * ea ſhall not be delayed for the nonage of the heir of the 
— nd, but the king ſhall take advantage of the ſtatute of 

eiminfler 2. cap. 40. notwithſtanding he is not named. 


And on the other hand if he is not named in a ſtatute he 
©" one. 
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ſhall not be + reſtrained by it. As the ſtatute of 24 

2 

[£244] Charta cap. 10. provides that none ſhall be diftrained ＋ a 
more ſervice for q tnight's-fee, or for any freehold, thay . J 

1 Contra 2 Inſt therefore due, upon which the || Ne injuſſe vexes is founded 


21.1Rol.R.x6; to avoid incroachment, f 7 if the king incroaches more — 
+ vin. Abr tit rent or ſervice, the party all not have any remedy by I only 
Incroachment ſtatute againſt the king either by petition or otherwiſe, he. get 
C. p. . cuauſe the king is not named, and therefore he ſhall not be cive 
deprived of the advantage of incroachment which the com- Pau 
mon law permitted. So the ſtatute of Magna Charta cop. 11 by ex 
ordains that common pleas ſhall not follow our court, but Bal :; b. 
- be holden in ſome certain place, * yet in 31. Ed. 1. the kin 
T. 31 Ed. 1. i 3 : ? be ri 
Fitz.Þrerog.28 brought a quare impedit in the king's bench, and it wil abc 
11 Co. 68. b. there ohjeQed that the ſaid court ſhould not have power 00 and 
T — R. 164. hold plea thereof contrary to the ſtatute, but it was awarded no 
4 .Avr.199 . : X : f 
200. See Ante to be maintenable, for the king is not preciſcly named n lies 
236(I), 240 (f). the act, and therefore he ſhall not be reſtrained. So in ah 
quare impedit plenarty is no plea by the ſtatute of JWefimin For 
fer 2. cap. 5. ſo that the guare impedit be purchaſed within ed þ 
| fix months, and if it is not, then by the intent of the + WW „i 
T. 4) Ed. z. tute it is a good plea, Þ but yet if the king is plaintiff in th ue 


4b. Bro. Quare quare impedit, plenarty is no plea againſt him, altho he 

it 39- does not purſue the writ within ten months, but he is at l. 

5 — berty to purſue it when he will, by 47. Ed. 3. for the king 

rog. 14. Bro. 76. is not named. © So the ſtatute of 32. H. 8. cap. 2. of pre- 

Flenarty i. ſcription or limitation does not reſtrain the king, becauſe he 

bu brat ry is not mentioned in the act. From which caſes it appean 

56.1100. 68. b. that the common law, cuſtoms, and ſtatutes, which don! 

74.b. W. Jones make expreſs mention of the king, exempt the king fron 

88 all reſtraint, and leave him at liberty. So does this ſtatute 

16.8 BED de donts conditionalibus, which is reſtrictive in three points, a 

We. Compl. it is ſhewn before, that is to ſay, it reſtrains the donee or hi 

__ . Tues from aliening ſo as to bar the iſſues or the donor, and 

4Bac- Abr-200. it reſtrains the ſecond huſband from being tenant by the cu. 

11 Co. 68. b. teſy, and it diminiſhes the eſtate of the donee, in all which 

74. b. 1 Rol. R. three points the common law was otherwiſe. And the: WW + 

151-4 Bac. Abr. reſtraints are made by general words, viz. that the will F n: 
200, . . . j , 

giver, according ta the form in the deed 2 gift manifeſtly «il i: 

preſſed, ſball from henceforth be obſerved, &c. and that th i 

ſecond hn/band ſhall not be tenant by the curteſy, without 20 Wl ki 

mention of the king, which is not ſufficient to reſtrain i b 

king, as I apprehend. And, fir, here the remainder is «: 

pointed to king Henry 7. and to the heirs males of his body, BI 2 

and ſuch eſtate is not mentioned in the act, but yet as 08 \ 

* See Poſ 2:8 the ſubject it is taken * by equity to be within the 1 i 
(i), 251 /p . | 


\ 
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Abe a : 4 But as to the king, nothing ſhall ever be taken 


dy equit 
ſo the 


Ec. ſo that they to whom the land was ſo given upon 
ondition ſhall not have peter to alien, c. fo that the words 
only reſtrain the alienation of them to whom the lands were 
given, and not of their iſſues. And here the lands were 
ziven to king Henry ). and the alienation was made by king 
Edward 6. which is out of the words, and ſhall not be taken 
by equity againſt the king, for which reaſons he is at liberty 
13 he was before the ſtatute. And, fir, if the king ſhould 
te reſtrained, he would be in a worſe condition than any 
aber, for every one elſe may ſuffer a common recovery, 
and ſo make the moſt of the land, and bar their iſſues, but 
o recovery can be had againſt the king, for no e prect 


les againſt him, wherefore if it ſhould not he a fee-fimple 2 33 


in him, he would be in a much worſe degree than another. 
For which cauſes it ſeems to me that the king is not reſtrain- 
ed by the act, but that he might claim a fee · ſimple, which 
vill make the remainder void, and might bar every one by 
dienation, and fo the plaintiff ſhall recover. | 


Anthony Brown juſtice, I am of opinion to the contrary. 4. Brown J. 


And firſt, where the remainder is limited to king Henry 7. 
by the name of king Henry 7. it ſeems to me to be well li- 
mited to him by ſuch name. f For the king naturally, pro- 


by the name o 


emitted in his purchaſes, or in his patents or writs, for it 
1s his name, and by it he is known and commonly called. 
And fo in this ſtatute it is ſaid, The lord the king perceiving, 
Cc. bath ordained, &c. ſignifying by the name of the lord 
the ting, king Edward 1. So we ſay nullum tempus occurrit 
gi, and a man ſhall forfeit to the lord the king, and the lord 
the king * his writ in theſe words, without expreſſing his 
name of baptiſm. So that the name of the lord the bing con- 
tains the king in certain, viz. the king which then is, or 
the king ſpoken of. And altho! it is uſual at this day to ſay 
king Henry 8. or king Edward 3. or king Eduard g. this is 
but for diſtinction's ſake, to know what king we mean, 

ſeveral of them had one ſame name, as Henry or Edward, 
and the addition of number, as firſt, ſecond, or third, ſhews 


which of them we mean that have reigned heretoforey and 
u to no other purpoſe. For the word (king) is a name of 


ſubſtance 


inſt him in the conſtruction of a ſtatute. Al- ws — 


ſays, that the will of the giver, &c. ball be ob- See Poſt 248. 


perly, and oy cannot purchaſe by any other name than 2 


king, for the name of king has drowned his prerogative Z. 
ſurname, and in the name of king his ſurname and proper d. pl. 1. in 
name alſo are included. And this name of king cannot be P38» 


* 


. 
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ſubſtance by itſelf without the name of baptiſm, and thi, 

politic name of Ling includes the king's natural name, 2 

the name of duke of Norfall, or earl of Arundel in. anno! 
clude their natural names. And if land is given to Edwat e ln. 
6. or Henry 8. omitting the word ling, they ſhall take no- _ 
thing. But e contra if a patent is made by king Henry 8. by A 
the words, the king hath granted, omitting Henry, or by the | 
the preſent queen by the words, the gueen hath grantd, bat he 
omitting E/;zabeth, the gift is good. And ſo a gift to the _ 


king or queen, -omitting their name of, baptiſm, is good, jſue of 
for the natural name is included in the politic name of lin the 
or queen. But, fir, the majeſty and name of the king, bag, 


donor. 
ual, | 
e ſuc 
wen i 
limit 


eſted, 


when they are conjoined with the natural perſon, alter the 
quality and degree of the natural perſon, in the eye of the 
law, ſo that if he was within age before, he ſhall then be 
r gee Ante 238 feen of full age to all purpoſes; 8 and if his body natu- 
Jo ＋ hn ral was attainted before, (as Henry 7. was) eo in/lante that the 
er dignity royal comes to it, the diſability is gone, for the greater 
removes the imperfection of the leſſer, and the body politie ha 
the pre- eminence over the body natural. So that if land is 
given to the king by the name of baptiſm, and by the name 
[ 245] of king alſo, as to Henry + the king, and to his heirs, this 
= Co.Litt.x5.b, {hall go in ſucceſſion as the crown ſhall go. And if a man 
Vin. Abr. tit. that is king by deſcent on the part of his mother purchaſe ' 
Prerogative Y. ]and to him and to his heirs, and in the purchaſe he is cal. 40 
s og by the name of baptiſm and by the name of king alſo, ii 
he dies without iſſue, the heir on the part of his mother, 
who has the dignity royal, ſhall have the land; for the . 
name of king being greater than the name of baptiſm, which 
ſignifies only the natural body, ſhall have the greater pre- 
eminence in the purchaſe, and ſhall draw the land with it. 
co. Lit. 15. b. b So if land is given to Edward king of England, and to his 
heirs, if he dies without iſſue, his brother of the half-blood 
being king ſhall have it, cau/a ua ſupra. And, fir, altho 
ſuch is the nature of the king's perſon, yet it ſeems to me 
that the eſtate here limited to king Henry 7. veſted in his 
body natural, and that in that capacity he toek it. Fot al- od i 
though it was limited to him by the name of king Henry). 
ſo that there is as well the politic name of king as his name 
of baptiſm, yet the body natural may be fignified by this . 4. 

name of king, as it has been ſaid, "Br includes the body 
natural, and the donor is at liberty to give the land to the 


2 


one body or to the other. And here he has given it to him * 
and to his heirs males of his body, which is a limitation to tr; 
the natural body that may beget iſſues, for the body politic ha 

5 Bots cannot Ing, 


7 oe © &' 
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annot beget iſſues. And by this limitation none ſhall have 
he land after the death of Henry 7. but thoſe who were be- 
wtten of his body. And if it had ſo happened that after the 
death of Henry 7- another had been king who was not iſſue 
of the body of Henry 7. it would not have been reaſonable 
bat he ſhould have had the land, for the donor did not ap- 
point it to him, but directed his gift to thoſe who, ſhould 
ſuc of the body of Henry 7. for which reaſon it cannot veſt 
u the body politic, and go in ſucceſſion to him that ſhall be 


bag, whoſocver he is, for ſuch is not the. limitation of the 


lnor. And if the donor intended to give it to the body na- 
ual, he could not have uſed more proper words, for they 
e ſuch as he ought to have uſed to a ſtranger. if he had 
wen it to a ſtranger in his body natural. And therefore it 
; limited meerly to the body natural, and in that body it 
ted, becauſe to that body the donor was pleaſed to give 


Further, it ſeems to me that before the ſlatute de donis 
litionalibus the king might take a fee-ſimple conditional. 
or as the donor might limit the body of the king, to which 
e would give it, and in which the king ſhould take it, fo 
ight be limit. the eſtate that he would give, and alſo limit 
on the king ſhould take it, for he might give it for life, or 
x years, and (6 the king ſhould take it, and not otherwiſe. 
o he might give to the king and to his heirs upon condition 
deed, and ſo the king ſhould take it, and not otherwiſe. 
o before the ſtatute when there were two fee · ſimples, vis. 
je conditional, (that is, upon condition in law) and the 
her abſolute, if a gift had been made, the donor might 
re giveneither the one or the other, and according as he 
mited the gift, ſo and in no other manner the king ſhould 
ve taken it, ſo that if before the ſtatute the gift had been 
the king and to his heirs, he ſhould have taken a fee-fim- 
e abſolute, and if it had been to the king aud to the heirs 
his body, he ſhould have taken a fee-fimple conditional, 
nd if he had died without heir of his body, it ſhould have 
Verted to the donor, for if he had not title but by the do- 
, he ought to take it as the donor gave it to — and 
e donor limited ſuch eſtate to him and to no other, and 
e gift being the cauſe of his having the land, it ſhall rule 
e manner in which he ſhall have it. And therefore as it 
ould have reverted before the ſtatute if the gift had been to 
ſtranger, and the ſtranger had died without iſſue, ſo ſhould 
have reverted before the ſtatute if the gift had been to the 
ng, and he had died without iſſu:, for the donor made the 
PART 1, Rr | ſame 


J 
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ſame limitation of the eſtate of the one as of the'dther, ang 
therefore he ſheuld have had as large benefit againſt the one 
as againſt the other. And therefore the freehold ſhould hays 
been caſt upon him where the king donee died without iſſue 
and he ſhould have entered without office, as well as he 
ſhould have done if any other had been donee. And if the 
king before the ſtatute had given land to one and to his 
heirs of his 'body, there the king ſhould not have had the 
reverſion any more than a common perſon, and ſuch donee 
might have aliened after iſſue had, as well as he might hare 
done if a common perfon had been donor. For the perſon 
of the king is not to be reſpeQed in gifts of land, but the 
_ of the eſtate is to be confidered ; and the perſon of 
the king ſhall not rule the eſtate in the land, but the eſtate 
in the land ſhall rule the perſon of the king. S0 that before 
the ſtatute if land had been given to the king and to the hein 
of his body, he ſhould have had a fee-ſimple conditional, 
and no other eſtate. And fo it was before the ſtatute 
Then as to the ſtatute, it was intended to redreſs a miſchief 
and a grievance at the common law. And at the commot 
law there was no eftate of inheritance but what was ſee · im. 
ple. But theſe eſtates in fee · fimple were of two ſorts, the 
one abſolute, and the other conditional, as hath been ſad 
And the fee- ſimple conditional was, where land was giret 
to a man to the heirs of his body begotten, and herein the 
abufe was after iſſue had rather than before iſſue had. For 
before iſfue had, if he had aliened, this ſhould not ha 
bound the iſſues had afterwards, nor the donor if there had 
been no iſſue, for until iſſue had the donee had no power to 
alien, though he had after iſſue. For when the gift was i 
one and to the heirs of his body, they took it« that he coul 
not lawfully alien until he had fuch heirs, and that iſ he df 
alien, the donor (although he could not enter preſently) i. 
ter the death of the donee, if he had no iffue, might haret 
farmedem in reverter. For the gift being to one and to th 
* Peſt 250 (e). heirs of his body, they adjudged it not to be a 4 full fee-fin 
ple until he had heirs of his body, for when it was inder 
1 S Sh 2 whether he ſhould have an heir of his body or not, they 
the contrary not take him to have a full inheritance. © And therefore tht 
ante 242 (x). law was taken in ſuch cafe, that if the gift was to huſbant 
eee N and wife and to the heirs of their two bodies begotten, ant 
the huſband had died before iſſue had, and the wife hal 
[ +246] taken a ſecond huſband, and had iſfue, there the ſecond 

+ huſbantl mould not be tenant by the curteſy, nor fn 


+ The law was theilt iffue 4 inherit, and if the wife had died, the ſecood 


lo in this point 
beyond, diſpute 
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and the like. And becavſe ſuch donee might bar his if. 
by his alienation, and foraſmuch as it was a frequent cite 
and many had done fo, the ſtatute did not remedy the alie 
ations of donees made before the ſtatute, but there is 
clauſe in the ſtatute ſignifying that they left it as it was he 
fore, viz. and it is to wit, that this 28 Hall bold plu 
touching alienations of land contrary to the form of the gift le 

after to be made, and ſball not extend to gifts made before 
which words, to gifts made before, are intended pifts, « 
feoffments, or alienations of tenants in tail made to oth 
before the ſtatute, and after ifſue had, and not gifts ma 
by the donors before the ſtatute. For if one before the it We 


tute gave lands to a man and to the heirs of his body, coul. 

65 after the ſtatute the donee makes a feoffment of it, the ii i 
„ ſhall have a formedon of this alienation well enough, 10 21 
the ſtatute remedies all alienations made fince the ſtant 


as well where the gift of the donor was before the ſtat argc 
as where it was after it. So that the words, to gifts ot 3 
before, are not to be intended of gifts made in tail by 

donors before the ſtatute, but of gifts made to others befofhine 


the ſtatute by the donees in tail after iffue had, for ſuch gi 

were not avoidable by any, and therefore they are except 

H. 44. Ed. 3. by this clauſe, as the (ſaid caſe in 8. Ed. 3. proves. 0 
3. pl. 13. Fitz. 44. Ed. 3. the caſe is that tenant in tail made a leaſe ſor f 
Formedon 25. and afterwards releaſed to the tenant for life before the | 
— 5: . tute de donis conditionalibus, and after the ſtatute, vis. i 
44. EA. 3. the iſſue brought a formedon, and it was adjudg 

that it did not lie, becauſe the ſtatute except ſuch alien 

tions, for neither before the act nor by the act are the 

voidable by any, if they were made by him who had | 

tail only, and were made fully according to the pt 

1 T. 4. Ed; 2. which the common law gave him, but if they were not, 
Fitz.Formedon a formedon in deſcender lies fince the ſtature. 8 For 
50.Co.Litt.19.-4,. Ed. 2. the caſe is thus, viz. a woman tenant in tailt 
17. fl. Tn huſband, and had iſſue, and after iſſue bad, and before! 
Formedon 15. ſtatute the huſband and wife aliened in fee to a ſtranger, M 
; died; the iſſue ſhall have a formedon in deſcender of 
3 land after the ſtatute, notwithſtanding the alienation 
if the alienation had been by fine, then the iſſue had da 

1 1 barred by the alienation; 74 is the book. And, bt, 
* Cui > reaſon of the caſe is, becauſe the alienation was not 
33- F.N.B.193: for it was a diſcontinuance to the wife being covert # 
a, 2 Finch 276. time of the alienation, and when ſhe died, the right 
8 — 265. ſcended to the iſſue, h and he could not have à fur n 
10 Co. 26 b. vita, unleſs he claimed a fee - ſimple, i and the 


* 


1 
* 
— 
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ö ore) are to be intended gifts lawfully and in 
222 by the donees before the Aero. and be- 
auſe this alienation without fine was not done fo, it is not 
excepted by the ſtatute, and therefore the iſſue ſhall have a 

rmedon, and not a ſur cui in vita; but if the alienation 
uns by fine, in which caſe the wife is examined, then it 
tad been duly made, and had bound all. From whence it 
appears that after ifſue had the donee before the ſtatute had 
full power to alien, but not before iſſue had. * And if - co. Lit. 9. b. 
und had been given to the king and to the heirs of his bo- 1 Co. 44. b. 
0), before the ſtatute he could not have aliened in fee before bow. an. 
ine had, for ſuch alienation would have been a wrong in 
another perſon, and fo ſhould it have been in the king, if 
t were adjudged an alienation in fee, and therefore he 
could not do it, | for the king cannot do any wrong, nor P. 13. Ed. 4. 


vill his prerogative be any warrant to him to do an injury * S Co. Litt. 
to another. And the eſtate which the king had would not 8 


awfully ſuffer ſuch an alienation, for his eſtate was not 5 Co. 55. b. 
unge nor full enough to permit it, and his prerogative could? Co. 12. b. 
vt alter his eſtate, nor make it greater than the donor gave 1. Cel: Niger 
ito him. ® Not but that the perſon of the king ſhall ſome- 204 Davis7 f. a. 
ines change the courſe of things, and that not in : Rol. R. 167. 
peſt of the nature of the eſtate, but of the quality 8 
the perſon, n As if a common perſon purchaſes , Finch 33, 57. 
land, and has two daughters, and no ſon, the land ſhall 2 Finch 83, 85. 
deſcend to both the daughters; but if the king purchaſes 
| nd, and has iſſue two daughters, and dies, having no ſon, ( +247] 
this land ſhall deſcend only to the eldeſt daughter, and that Ante 233 (d). 
þ by reaſon of the quality of the king's perſon, as it is ſaid Poſt 487. 
ſore. But if land deicends to the king and to another, Co. Litt. 5.b. 
be king ſhall take only a moiety, for if he ſhould take the, Liu. f 441 
bole, he would do a wrong to the other, which his prero Pr. 1 
ative will not ſuffer him to do. Þ So if land in gavelkind lib. 2. cap. 2. 
leſcends to the king and to his brother, each of them ſhall — 3 


Fake but a moiety z © but there if the king has two ſons, and > ptr — 


uu lies, the King's moiety ſhall not deſcend to his two ſons, 238. 
fe Put the eldeſt only ſhall have it by prerogative, for there the f 
„ quality of the perſon al:ers the deſcent, but not the eſtate, 3 


for the eſtate is as it was before, whether it be fee · ſimple or 
ſec· tail, ſo that the eſtate ſhall be in the king as in another. * M. 35- H. 6. 


nd therefore the eſtate before iſſue had was, before the ſta- — 5 


ute, the ſame in the king as it was in a ſtranger. And yinc of Gavelk. 

| before 67. 1 Bac Abr. 

670-2 Bac. Abr. 

10 4 Bac, Abr. 192, Vin. Abr. tit. Gavelkind E. pl. 3. Here with agree Co. 

alt. 15. b. 1 Keb. <c6. 1 Sid. 138, T. Raym. 77 Per Twiſden, J. Robinſ. of Gavelk. 67. 1 Bac. 

Abr. 670. 2 Bac. Abr. 642. 4 Bac. Abr. 192. Vin. Abr. tit. Gavelkind E. pl. 4. 2gainſt the 
un of Lamb, Peramb. 536, and of Soutbcote Ante 234 (1). ; 


= 


 (4)Poſtzzgoy(i) ſuch as by divers other acts done by the donte might be 
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before iſſue the donee had not power to alien; ſo that in this 
point there was no -miſchief, but the miſchief lay in the 
other point, viz. after iſſue had, for after iſſue he had be- 
fore the ſtatute ſuch a fee firnple as be might indefeaſibly 

i Arte 246 (c) have given to another, d and fuch as would have made the 
ſecond huſband to be tenant by the curteſy, and the ifſc of 
him and of the wife to inherit, and the fecond wife to be 

© See ante 246 Endowed, and ſuch as he might forfeit e by efcheat, and 


251 (ft). conveyed from the iſſues and from the donor, all which wa 
wh contrary to the will and intent of the donor, for his intent 
was, that if the donee had iſſues, the iſſues ſhould have it 
and none other, and that if iſſues failed, the land ſhould re- 
vert, And yet the common law permitted him to do con- 
trary to this will of the donor, viz. to alien, and to do 
other acts, whereby to bar the iſſues and the donor, but 
notwithſtanding the common law did ſuffer it, never. 
theleſs it was not well done, but a wrong. And font 
things the common Jaw does permit to be done, which arc 
M. 14. H. 8. tortious and wrong. f As before the ſtatute which gave an 
6:a, Per Shelley. action of waſt, the common law ſuffered tenant for years or 
© for life to make waſt and deſtruction of houſes and woods, 
Bro: Waſt 83, yet the doing thereof was difcommendable and wrong. 
s And if there are two jointenants, and the one takes all the 
e Dr. & Stud. profits of the land, the common law permits it, and leaves 
lib, 1, cap. 19. the other without remedy, yet this is a wrong. And if the 
fo. 58. Funda- king kills a man, there is no remedy in the law, and yet it 
mental Legum 8 a 
65. But the law eis not well done. Wherefore ſometimes it is not right but 
is now denen - wrong to do that which the common law ſuffers to be done, 
e for which the common law has not provided a remedy, 
hed eb So was the alienation of the donee after iſſue had, before 
Ann. cap. 16, the ſtatute de donis conditinnalibus, a great wrong, although 
. 27, by which the common law permitted it to be done, which one may 
an action of ac» | 4» ; ; 
count may be perceive from the letter of the ſtatute itſelf, which ſays, n 
brought by ont a/l the caſes aforeſaid, after ique begotten, Wc. hergtofare fuch 
Cho o. Heelftes had power to alien the land fo given, and to differi 
Ber as hie thetr iffue of the land, tontrary to the minds 75 the givers, and 
ball for re · contrary to the form expreſſed in the gift. * And if the aliens: 
rake. Ls tion was to the diſberiſon of the iſſues, ergo, it was tortious, 
Butan Crompt for to diſinherit one is not lawfal; i and if it was contrary n 
10. 49- b. ſays the minds of the givers, then it was ill done, * for men ought 
it ſeems that in 7 a 3 * £72 28-15 he "to 
this caſe the | 
party might have an action of account at the common law, as well as where two have a ws! 
or &  parionage, and the one takes all the profits, in which caſe an account of the moirty ler 
for the other. But the law ſeems to have been generally agrecd otherwiſe in this caſe. 
* Co. 44. b. | 1 Show. 244, « 31 Co. 53. a- 4 Show, 211. 
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obſerve the intent of others in a lawful thing, andi it is 
ncht te break it ; and if it was contrary ie the form . 
viſe in the gift, it was not well done, for he that has n 
thing given him in à certain form, and accepts of it in that 
form, and afterwards breaks the form, does not right. 80 
that the letter of the att reeites that the aſienation was à tort 
1nd a wrong, and the intent of the donor. was thereby vio- 
ated, and his right taken away. , For notwithſtanding that 
the donee had iſſue, 2 the donor had a right to have; the 
and again, if the iſſue failed; and ſo if there, were four 
deſcents and the laſt iſſue died without iſſue, the donor 
ſhould have had it again be ſore the ſtatute, for the fes · ſim- 
ple after iſſue had was not abſolute to this purpoſe, argo tie 
donor had a right after iſſue, to take away which by the 
alienation was a great wrongs So that ſuch alienat ion after 
iſſue had, being to the diſinheritance of the iſſues and of 
the donor, and in violation of the will and intent of the 
donor, and as ſuch tortious and injurious, was à very great 
miſchief, for the full redreſs whereof this ſtatute Was made. 
And the words which make proviſion for the ſame are theſe, 
that the will of the giver, according to the * in the deed of — - 
gift manifefily expreſſed, from henceforth ſhall be , obſerved, 
which words alone redreſs the whole grievance, and the 
other words following, wiz. /o that they to whom the land 
was ſo given, ſhall not have power to alien, Fc. as allo the 
other words, viz. neither ſhall the ſecond hy/band of any. ſach 
wiman from henceforth haus any thing in the land ſo given, 
Cc. by the law of England, nor ſball the iſſue of the ſecond 
buſband and wife ſucceed in the inheritance, Fc. are but 
| conſequential to the ſaid words of the purview, and are 12 Ind. 336. 
only explanatory, and not of ſubſtance, but of abundance, Poſt 251 (b), 
which might well enough have been omitted. For if the Lev Dyer C.J. 
will of the donor ſhall be obſerved, from thence it follows 
that the alienation of the donce ſhall not bar the iſſues, and 
that the ſecond huſband ſhall not be tenant. by the curteſy, | 
and that the iſſues of him and of the wife ſhall: not inherit, 
for ſuch is the will of the donor, for in that the gift js to 
the donees, and to their heirs of their two bodies begotten, 
therein it is contained that no other but ſuch iſſus ſhall have 
the land by the will of the donor. So that the purview lies 
only in the ſaid words, that the 4vill of the doner, Ne. ſhall 
from henceforth be obſerved, which words contain the things 
lollowing, and more. But, fir, although the act provides 
that the will of the donor ſhall be obſerved, yet there is no 
word in the act that diyides the eſtate, and makes 2 = 

im 


. 
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mple to remain in the donor, and the donee to have 2 l. 

r eſtate than he had before the act. For although the lan 

ſhould revert to the donor before the act, this is no proof il 

he had a reverſion, for an abſolute fee - ſimple ſhall eſchea . 

the lord at this day, and yet the lord has no reverſion. 

the reverter of the land to the donor upon condition in |; 

does not prove that the donor had a reverſion, ſor indeed | 
had no reverſion, but the donee had the fee - ſimple, ar 

wi apes the whole eſtate.” But the caſe is, that th 
wiſe ſages of the law, who had the conſtruQion of the 6 

tute immediately after it was made, did, upon the reafon 

the ſtatute, divide the eſtate in order to fulfill and exccyts 

L +248 J the will of the donor. For when + the ſtatute ordained t 

the will of the donor ſhould be obſerved, from thence it se 

lowed conſequentially that the donee was reſtrained fron 

aliening lawfully the fee-fimple, and from doing other ac 

which tenant in fee-fimple might do; and when he wa 

thereby reſtrained from doing lawfully thoſe acts which u 

tend a fee-ſimple eſtate, and from meddling with the fee 

ſimple, from thence they took it to be the intent both of the 

*H.s. H. 7. legiſlature and of the donor, that be ſhould not have * 

a > gt r. fee - ſimple, for it would have heen an idle intent to have ad 

cates 40. P. 12. judged the fee · ſimple in him, when he could not lawful 

Ed. 4. 3. b. Fitz. do any thing with it. And therefore upon this reaſon th 

Na took it that the fee- ſimple was left in the donor, and yet 
502 that the eſtate of the donee was an eſtate of inheritance, be 

. cauſe the heirs of his body ſhould inherit it; but this inhe- 

ritance could not be a fee- ſimple, for then there would be 

two d fee-fimples of the ſame land, but they took it to bet 

4 mos og baſer eſtate of inheritance, and gave it the name of an eſtat- 

Lit. 18. tail, which is an eſtate of inheritance certainly limited. 8 
2 Rol. R. 423. that upon good reaſon, in order to perform the will of the 

S. Bendl. 143 donor and of the legiſlature alſo, they took it by the pur 
Carth.2;8 807 view that the eſtate was © divided, and that the donee hut 

349, %% dn eftate-tail, and the b eee 1 7 ee might 
#1 grant over to another, or give to another by way of remait 

15 1 der, and that he could not do before the ſtature, for the 

b oke there the donee had a fee-fimple, and one fee · ſia ple cannot de. 
* pend upon another. For in 3. Ed. 3. a man levied a hne 

| fur conuſance de droit come ceo que il ad de ſon dene, and he 
could not make a remainder over upon ſuch fine, becaul 


. —— Br tr 
Bro. Eſtates 65. a „ 114 | 


in fine. Fines a Wim i444 
levies 13. T. «. H. 5. 8. pl. 19. Fitz. Scice Facias 57. Bro. Reſervation 41. M. 19. H. 6.17 
b. 22. b. CO. Litt. 9. b. 
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ſtate is divided, the donor may grant the fee · ſimple over 
by way of remainder, So that the reaſon of the purview of 
the ad inſtruQed the expoſitors of it to divide the eſtate, 
aud continual uſe ever ſince has confirmed the expoſition. 
Wherefore the eſtate is divided by the intent of the act 
vithout preciſe words as fully and perfeQly as if the act had 


iny at, without preciſe words, is equivalent to that which 
+ #0 by preciſe words. So that now the eſtate is reſtrain- 

ed, and abridged, and altered by the act, and therefore 
when the king took the eſtate, he took it reſtrained and 
abridged, and he could not take it otherwiſe ; for the pre- 
wgatives of the king are in reſpe ct of his perſon, and have 
relation to his perſon, and his perſon ſhall by prerogative be 
excmpt from reſtraint in many caſes, but here the reſtraint 
isnot in the perſon, but it is in the eſtate which the king 
took, for the eflate which the donee had at the common 
law was a fee-fimple, which is now reſtrained and abridged, 
and the miſchief at the common law was not in the perſon 
of the donee, but in the eſtate of the donee, and therefore 
the ſtatute was not made in reſtrajnt of the perſon of the do- 
nee, but in reſtraint of the eſtate of the donee; and fo the 
eſtate was the cauſe of the act, and is reſtrained by the act, 
which the king cannot enlarge by his prerogative without 
another a& of parliament, but in taking the eſtate he is re- 
trained along with the eſtate, And as to what has been 
laid, that the king and his eſtate ſhall be left at large, and 
that he ſhall have power to give the fee, as another perion 
might before the act, fir, the maiter of the ad ſhews the 
contrary, for the act ſhews that ſuch alienation was to the 
diſinheritance of the iſſues, and that which is to the difinhe- - 
ntance of any is a wrong. Alſo the act ſays that it was 
contrary to the will of the donor, and that which a man 
does contrary to the will of his donor is not well done. 
Alſo it ſays that it was contrary to the form expreſſed in the 
gift, which alſo is not well done: So that by the judgment 
pf the act, ſuch alienation was a tort and a wrong, And he 
that will maintain that the king is in a degree to make ſuch 
alienation, muſt at the ſame time maintain that the king 
may do wrong, and that the law ſuffers him to do wrong, 


expreſsly divided it, © for that which is done by the intent of « Hardr. 208. 


which none can maintain; f and it is a difficult argument 11 Co, 72. . 


to prove that a ſtatute, which reſtrains men generally from 
doing wrong, leaves the king at liberty to do wrong. And 
4 to what has been ſaid, that the king ſhall not be reſtrain- 
ed by the aQ, unleſs he is ſpecially named in the act, br, 
; | 1 
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if I ſhould be inelined to admit the law to be ſo, yet here 1, 
is named, & for the act ſays, wherefore the lord * ting her 

© 7 Co. 32. b.  ceiving how neceſſary and uſeful it is to provide « remedy i» 11, © 
| ' caſes <fer ofa hath ordained that the will of the giver, is, 


ſhall from henceforth be obſerved : So that the king is na * 
and 1 2 one that perceived tha miſe 1 
and faw that it was neceſſary and profitable to provide . 
remedy, and therefore he ordained a remedy ; and when 
he ordained a remedy for the miſchief, it is not to be pre- * 
ſumed that he intended to be at liberty to do the miſchie 
Wherefore the king is named in the act, and ſo named “ 
every one may gather from thence that he was content tobe 10 
bound, and that he is bound as another is. And great in. = 


convenience would follow if he was not, Yor by the inten 
of the act the eſtate is divided, as it is ſhewn before, and 
the fee is in him in the remainder, viz. to the right he 
of the marquiſs, as it is limited by the fine. And if 1 
king ſhould have a fee · ſimple conditional, then there vod 
be two fee-fimple of one ſame land, for the law will got & 
veſt the fee out of him in the remainder, for that would be 
a wrong to him, which the law will never do, and two fee 
there cannot be by any means, for which reaſon there ſul 
be no fee in the king, nor in his patentee. And as to thit 
which was laſt ſaid, viz. h that the eſtate limited to king 
Henry 7. was to him and to the heirs males of his body, a 
ſuch eſtate is not mentioned in the act, and therefore ſh 
not be taken by equity againſt the king, fir, i Liltlium i 
i M. 18 Ed. 3. his book has ſhewn/us a learning touching this point, 9. 
45.b.Fitz.Taile that an eſtate-tail ta ont and to the heirs males of his bo 
age oof is taken by equity of the ſaid ſtatute, as divers other eſta 
ro. Eſtates 33. „ g a R 
Taile 19.M.33, fail are, which are not expreſſed in the ſaid ſtatute. | 
Edz.Fitz, Taile every thing which is the intent of the donor is as fully mi 
$: _ 21. in the ſtatute, as if the thing itſelf had been preciſely a 
55 o z prefſcd. For when the ſtatute ordains that the will 7 
donor ſpall be obſerved, it makes his will to be a law, as nt 
againſt the king as againſt another. And foraſmuch 2 
was his will to limit the eſtate in the manner it is here 
mited, it ſhall be good, and ſhall enure accordingly. 
fir, if the king would ſay that the eſtate was not divided t 
common law, and that as to him it ſhall be at this day #1 
was at the common law, whereby he would have a | 
12491 ſimple, and + the remainder would be void, by this, 1 
- 1 249 ] he deſtroys his own eſtate, for the eſtate- tail precedes 
remainder, and if it ſhou!d be a fee-fimple conditional, tl 


* Sec ante 244 
(4). 


at» 
* 
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be ainder of the king would be void, * for a remainder | : 2166. 2289 
wh 2 be limited upon a fee · ſimple precedent. And if the hos Bev * 


ting would ſay that his remainder is a fee-fimple, he ean- Ante 235 (i 
vt ſay otherwiſe but that the eſtate precedent is alſo a fee- 


ned BN bmple, for both the eſtates were made by one ſame fine at 
dies, ae fame time, and both the eftates are by the donor limited 
le oo be in tail. And the king cannot fay that the one is in 
then nl and the other in fee, for thereby he affirms and diſaf- 


ems at the ſame time, that is, he affirms that in the firſt 

ate the ſtatute divided the eſtate and made it in tail, and 

hen in his own eſtate he difaffirms it, viz. that the ſtatute 

hd not divide the eſtate, but that it remains a fee-fimple 

conditional 3 and by this means he would be within the 

purview and out of the purview in one ſame matter and at 

ne ame time, which he cannot be, but he ſhall be eſtopped 

mo ſay ſo, nam qui ſentit commodum, ſentire debet et onus. 

nd alſo by ſuch affirmative he would in part of the eſtate 

feſtroy the fine by which he himſelf claims, that is, he 

ould deſtroy the remainder to the right heirs of the mar- 

quiſs, and make the fine void for the ſame, for if he himſelf 

45 a fee-fimple the remainder to the right heirs of the mar- 

huiſsis void; but it does not ſtand with his eſtate to impeach 

e fine which conſtitutes! his eſtate, nor will his preroga- 

ve extend to deſtroy the remainder in fee to the right heirs 

' the marquiſs, for thereby he would take away an eſtate 

tom another, and do wrong to another. d And therefore » gee thele 
deny the caſes put of a next avoidance granted to the caſcs ſp put by 
ng, or of the grant of all preſentments which ſhall happen a 17 ]- * 
thin 20 years : For after the next avoidance, or the 20 (hy * wich 
ears paſſed, the king ſhall not preſent, for the grantor did this opinion of 


ut grant that which ſhould happen within ſuch a time, and 1 


| ſter that time the law ſays that the grantor ought to have 1 Rol. K. 155, 
ly "HF: 2dvowſon, and the preſentments which fall from it, and Dy. 35. pl. 29. 
of e king will ſuffer a ſtranger to have thoſe preſentments in margin. 


aich belong to him, he ſhall not have the preſentments — cal 


hich belong to the grantor after the time elapſed, for there- 
de would do a wrong to the grantor, and injure the eſtate 
the grantor ; for whereas the grantor only granted the ad- 
d»ſon for 20 years, perhaps he might not have any profit 
it for 40 or 50 years, if the king was at liberty to preſent 
en he pleaſed, which is very unreaſonable, and the king's 
Nrrogative ſhall not injure the grantor ſo much. So that 
the reaſon before given it feems to me that the eſtate of 
c king ſhall be only a fee-tail, and that he is bound by the 


ſtatgte 
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e See Ante 23) ſtatute as well as another. And as à proof that 
(e. * been ſo taken before, the caſe of 4. H. 6. has 3 
| cited, where the tenant, who held of the king in capite b 
knight's-ſervice, made a gift in tail, and the donee died 
his iſſue within age, and it was there adjudgedthat the king 
ſhould not have the ward, but the donor ſhould have it 
for the eſtate is divided, and the reverſion is in the ** 
and the donee held of tim, and he ſhall. not be ſaid, 28 t, 
the king, to have a fee-ſimple conditional, and ſo to hold 
of the king, but he ſhall be adjudged tenant in tail, andthe 
donor ſhall be adjudged tenant to the king. And as to what 
has been ſaid, d that the reaſon upon which the book was ſo 
ruled is, becauſe the king accepted the ſervices of the donor, 
and ſo took him for his tenant, and therefore he was eſtop- 
ped to take the other for his tenant, fir, altho' this is there 
debated, I don't take this to be the cauſe of the judgment, 
Ae (and ſuch cauſe would be a very weak one, e for the king 
206. . ſhall not be eſtopped by ſuch acceptance) but it appears in 
tive 131. in fine the argument there fo. 22. that Martin put a queſtion, whe- 
1 ep C. ther if the king ſhould have the wardſhip of the heir of the 
"” donee, it ſhould be by reaſon of his ancient ſcigniory, or by 
reaſon of a new ſeigniory upon the gift, and it is there an- 
ſwered that it ſhould be by reaſon of his ancient ſeigniory; 
to which he ſaid that it could not be, for this ſeigniory wa 
by reaſon of a tenancy in fee-fimple, and as long as the fee- 
ſimple continues in the ancient tenant the ſeigniory cannot 
be upon any other perſon, or upon any other 1 but 
upon him; ſo that upon the gift the tenancy was not 
changed, nor conſequently the ſeigniory, in which caſe, 
notwithſtanding the gift, the donor continues tenant, and 
no other, of whom he ſhall have the ward: And upon thi 
reaſon of Martin I take the judgment of the book to proceed, 
and not upon the other point. And this caſe being ſo a6 
judged proves that the eſtate is divided as to the king, and 
that the donee does not remain as to him tenant in fet- 
imple, and that the king ſhall be bound by the act in thi 
point, as well as another perſon. And fo it is proved by the 
5 e 4. ſaid caſe of mortmain before alledged. f S0 in 22 Fd. 4. u. 
nb ton nant in tail with remainder over to another in fee forfeited 
the land for treaſon, as it ſeems, and died without ilſve, 
and he in remainder was received to ſuc to the king by pt 
tition.; but if the tenant in tail ſhould be adjudgec, as 10 
the king, tenant in fce-fimple, then the remainder ſhould 
have been void as to the king, and he in remainder diſabled 
io ſue, but he was net, which proves that the judges wr 


* See Ante 241 
(e). 
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wok it that as to the king he was but tenant in tail, and ſo 
tbe king was bound by the act. 8 Another like caſe I know 7 Co. 21. a. 


y experience, which is, that land which belonged to Mil. 88 


jam Brown my father was ſeized into the king's hands in; 


14. Coutra an- 


the exchequer for the king's debt, and it was adju that te 240 (i), per 
i ſhould be diſcharged, ' becauſe the land was entailed, and Fa. 


ny father had it by deſcent as iſſue in tail of him 'who was 
the king's debtor 3 and afterwards the - ſame matter came 
gain in queſtion in the court of ſurveyors, and I ſuggeſted 
the ſame matter in diſcharge of the land, and thereby the 
land was there alſo diſcharged. Which proves that the 
ting was bound by the ſtature de donis conditionalibus, for if 
the king might have ſaid that the land, as to him, was a 
ſee-fimple conditional, then the land ſhould not have + been 
diſcharged. Wherefore for theſe reaſons it ſeems to me 
that the king ſhall be only tenant in tail, and ſo the re- 
mainder is good, and the plaintiff upon the matter in law 
ſhall be barred. Hen of 1 2617 


Dyer chief juſtice. As to the matter-in law, 1 am of the Dyer C. 1 


ame opinion. And as to the name of the king, by which 
he may purchaſe, ſir, if in the purchaſe he be named on 

lng, omitting his chriſtian name, he may well enoug 

take thereby, for bing is the higheſt name of honour! in this 
realm, which for the greatneſs: of it drowns. all other names 
of honour or dignity which the perſon that is king may have 
within this realm, and becauſe there is not, nor ought to 


be more than one that bears the name of king in this realm, 


the name of 'king'contains certainty enough to ſignify who 
t is that has this name, and therefore a purchaſe by this 
name only contains certainty enough, and is good enough. 
But I have never ſeen this name only uſed in purchaſes, or 
grants, or letters-patent, but the practice is to add the 
name of baptiſm alſo, as to ſay, Henry king, or Edward 
ling, for elſe it would be doubt ful what king was meant, 


for there have been many kings that have had: the ſame 


name of baptiſm ; and therefore for the ſake of diſtinction 
and certainty the chriſtian name of the king is uſed to be in- 
ſened. But if it be omitted it ſhall be good enough, and it 
may be tried what king it was. gb att 
Further, the king has two bodies, viz. a body natural 
and a body politie, and he has capacity both in the one and 
in the other. And the name (ding) contains them both, 
and heirs implies both heirs and ſucceſſors, for it is but of 
lare time that ſucegſors have been added in the king's grants. 


4 Bac. Abr. 


19 3. Vin. Abr. 


And he that gives to the king may give to him in the one tie, 
ng may g body ZA 


body or in the other, as the: donor pleaſes to limit it; by 
here the gift itſelf diſtinguiſnes in what capacity the king 


* ſhall take it, for the remainder is to him and to his. beim 
males of his body begotten, and ſuch heirs muſt come from 
the natural body, for the body . politic cannot beget iſſues, 
So that the limitation of the inheritance here to the heir; 
| males of his body diſtinguiſhes the body in which the donor 
That the king had a mind that the king ſhould take it. b For if king 
ſhall retain the Henry y. after the remainder. limited to him, had been te- 
22 che moved from the royal eſlate, and another had been made 
tural capacity, king, neither the ſucceeding king nor his heirs ſhould have 
notwithſtand- had the land, becauſe the donor limited it to Henry 7. and 
a from. fo the heirs males of his body, and if the:hejrs of the other 
the cftate roy- body ſhould inherit it, it would be contrary to the limitation 
21, 1 Finch 56. and will of the donor, for there is not any ſuch inheritance 
2 Finch 87- limited by the gift 3 wherefore. the giſt here has reſpett u 
ee (2 the natural body of king Henry 7. and to the heirs mals 
jnfra d). which this natural body ſhall beget, and ſo the capacity and 
2 2. © body-in which he ſhould take it is diſtinguiſhed and limited 
© See ante 234 in the gift..' „As if a man gives land to à biſhop and to his 
1 heirs, thereby he diſtinguiſhes in what capacity he hat 
cited. mind to place the inheritance, and in what capacity the 
biſhop: ſhall take it, and as the donor pleaſes to limit it, ſo 
it ſhall enure ; for if he had given the land here. to king 
Henry 7. and to the heirs of his body and of the bod) d 
Eliaabath his wife begotten, ſuch heirs, and none [other 
ſnould take it. And land may be entailed. to the king a 
well as to another, for king Henry 4. entailed the duichy 
to him and to his heirs of his body begotten, and the crown 
wag entailed to king Henry 8. and to tbe heiss of his body, 
ſo that the king may take an entail as well as another. And 
the remainder here veſted im the body natural of king Han 
a Supra (b). 7. 480 that if he bad reſigned the crown 40 king Hund 
yet he ſnould have held the land to him and to his hein d 
3 his body, as land diſtinct from, and no part of che crown. 
7 5 7. + Further, as to the common law before the ſtatute, if lan 
Brown J. had heen given to a man and to his heits of his body beg. 
' See the con- ten, thit was not taken to be af full and perfect inberitance, 
trary M. 18. until the donee had iſſue of his body. For titten in hi 
46 3-46-32: bool in the title of Conditionpl Purchaſe cap. g6. days, U 
44. Ed. 2. 3. before iſſue he had but a ſrerbold, and the iphernance n 
b. fer Brian, crued the iſſue, and it. be had iſſue, and the iſſue died, 
Ser the land ſhould deſcend to dhe f collateral ber. And 0 
| Rai Abe 841, this opinion Brafen ſectns 10 be, for he ſays,. if land be 
. ˙ il Ho? vin vel gn'ill cit; 3 x5 019 ttt 
Abr, -tit. Eſtate | | ba I 
. pl. 2. 3. 
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tren to a man and to his heirs / heredes de ce 7 us ba- 

uit, and he has iſſue, and dies, the land ſhall deſcend : 
mtioribus heredibas 3 for, as it ſeems, they took it that by* *. 

ch gift he had only the inheritance upon condition,” ang 
nen he had iſſue he had ſatisfied the condition, and then wolf 
te had power to alley 0 then it ſhould deſcend to the ** 


lateral heirs, her land. But (as I take it) it was, Herewith a ; 
ng WW fe-ſimple preſently before iſſue, but the having of iſſue gree } Finch ; 
ic» de it more full and perfect than it was before; h For 100. 2 Finch © 
de er iſſue he had power to affen, and thereby to bar the 12x. 3 
ave es and the donor, i and it ſhould eſcheat for felony, as + Ante 236 () 
nd is taken by 7 & 8 Hd. 3. and by other means he might, 


ffnherit the iſſue and the donor, which was contrary to © apiece _— 
te will of the donor, and was a hard*caſc, as the ſtatute” 


nce , and very (injurious and unreafonable; And thus the 
en of the act locked upon this permiſſion of the com- 
— on law, or this common error, whereby they took it that 
a 


ke having power to alien was a full injury, and à thing 
ninſt reaſon, and the words after,” viz, that it is neceſſary 
1 uſeful to provide a remedy in the caſes aforeſaid, have in 
n 2 kind of yehemence purporting great neceſſity” of a 
mation. Fot that which is necefſary and uſeful to be 


„emed requires to be reformed in all, and not in part 
ding y, and the reſt to be left unteformed, and therefore. for 

| hs e full and perfe& reformation of this '*abufe, viz. as well 
{ 


the king as in r act has ordained, that the will 
7 


$ BT the giver, according to the form in thi deeft of gift manifeftly 
ich 6%, [hall from henceforth be obſerved: So that the * 
on ance of the will of the donor is become the reformation 
007, WW 2! that was amifs before; and the will of the donor is the 


dect of the ſtatute. * And from thente it follows, that the 


ion of the donee ſhalf not + bind the yes nor the do- [ 251] 
AH gor ſhalt the ſecond huſband be tenant by the curtefſy, 

0 WW han the iſfue of him and of the Wie inkerſt. d 80 that * 77.46. — 4 
n. ras ſuperfluous to Expreſs this in the act ſor theſe clauſes * Cufiodis 
land BF: bur conſequential to the firſt purview, and are included vu. Tenant per 
de firſt purview, and-vnly ſerve to explain the Tame, le Curteſy 1. 
oct Br the firſt purview, yiz. the will 'of thr donor, "includes 10%, 2 rink 
ae clauſes and many others. < For the ſecond wife ſhalt 125. 

tat e be endowed, d nor can the donee charge the land with's, , ag. 336. 
— ent-charge ar other incumbrance, ,*nor ſhall he forfeit Ante 247 (I), 
* * land for felony, nor can he do other' acts to the difinhe- P Srown, J. 
a Raul . 4 1 had Sai: riting'* M. 46. Ed. 3. 
f N eine 3 e 44. b. Bro 
rived r 103. 2 Finch 126, 0 3 Ed. 3. Fitz. Formedon 46. H. 5. H. 7. 

'* Fitz. Tail 10. M. 14. H. 8. 6. a. Per Rowe. Infra (5). * Litt. f. 747. Old N. B. 


* 
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ri: ing of the iſſues ; and all this is included in the firſt py. 
: view, viz. that the will of the donor ſhall be obſerved, (9 
mari #4 theſe acts are contrary. to his will, and every thing that iz 
18. Aſs. pl. 3. Contrary to his will is reformed by this act, as every thin 
Bro. Eſtates 33. that is his will is made a law by this act. f A 8 
33 1 is u nade y this act. nd therefore 
2 ny” 6 an entail to the heirs males of the body of the donee is with. 
5. Dy. 96. pl. in the purview of the act, as it is taken in 18. Ed. 3 and in 
42. Litt. ſ. 21. Carbonnel's caſe in 33• Ed. 3. 8 So an entail to the hein 
—2 * Axe females of the body of the donee, and all other entails, ar 
248(i). within, the purview of the ſtatute, becauſe they are within 
r Litt f. 22. the will of the donor; for as Fleta (who, wrote a long time 
8 ſince) ſays in his third book, modus legem dat donationi; ſo 
that the manner, of the gift which the donor limits makes 
law to the gift. h And the three eſtates. limited in the pr. 
amble of the act, that is to ſay, eſpecial tail, frank · mani. 
age, and general tail, are but put there for examples, an 
not as containing all the entails intended in the ſtatute, fx 
3 the donor might make other entails by his limitation, f. 
.d Fürs Tail g. his will is a law as to the eſtates- tail. i And where an < 
Pro. 28. H. 5. tate to one and to the heirs of his body was a fee · ſimple be 
H 7. 47 fore the ſtatute, now ſince the ſtatute it is taken in 12. J 

5. 27. Eftates 4. that he has but a fee- tail, and this is included in the 
40. Ante 248, tute, altho it is not expreſſed, as the book ſays, And 
(a). herein the book ſays true, * for when the ſtatute reſtraine 

x Ante 248 (a) the donee from aliening the fee · ſimple, or from doing « 
| ads which he that has a fec-ſimple; may do, it was preſent 
taken that the fee was not in him, for it would be idle to a 

judge it in him, when he could not do any thing with 1 

and therefore it was taken, by collection and implication 

the act, that the fee-fimple continued in the donor. > 

that he has one inheritance, viz. a fee · ſimple, and the « 

nee has another inheritance of an inferior degree, vin. 
fee · tail. And the name of the eſtate. was taken from 1b 

certainty of the limitation of the inheritance, as Lit 
ſays, | for he ſays, Talliare idem eff quad in certitudinen 

nere, and becauſe in the gift it is expreſſed of what body 1k 
heirs, which ſhall inherit ſhall iſſue, for this reaſon he ton 

it that it was called a tail, or rather it might have the nam 

of the French word (tailer) which is zo cut, for to ad 

wood is to cut wood, and becauſc the eſtate is docked, 6 

cut off, (for before it was a ſee- N imple, and gow. the fer 

cut off from it, and the eſtate thereby is doch, cut of, « 

made leſs) it may well be called an 5 ae viz. an ella 


b Co. L. ĩtt.⁊ 4. a. 
Ante 53. 


N 


docked, cut off, or abridged; and immediatcly oo 


ma is 
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making of the act it had this name given it. And it was 
alſo taken that the, reverſion, in fee; was left in the donor, 
for in the ſame ſeſſion of parliament, and in the act which 

is the fourth. chapter after, viz. in the chapter which gives 
the quod ei _deforceaty, it is recited, that if one had ſoſt his 
land by default, he had no other writ to recover the land 
2gain but a writ of, right, which did not ſerve for them who 
had not a fee-ſimple,, as tenants: for term of life, in free- 
marriage, or in fee-tail,, in which. caſes a reverſion is reſerved, 
there it is provided that ſuch. ſhall; have a guod ei deforceat. 
80 that it is there called a fee-rarl, and that in ſuch caſe a 
reverſion is reſerved, + Wherefore they of the ſame parka» 
ment immediately took it that, the eſtate was divided, and 
that the donor. had the fee-fimple, and the donee à fee tail, 
and this conſtruct ion was gathered from the will of the do- 
nor. For it is to be preſumed that he who would not have 


did not chuſe that he ſhould have a fee-fimple eltate. . S 
that by the implication. of the act, the eſtate which was a 
fee-ſimple conditional is divided, and the fee continues al- 

ways in the donor, and the donee has an eſtate-tail. And 

therefore the eſtate of the donee is altered, m for before tilùe 
ſtatule the iſſue ſhould have had an aſſize of mortdanee/for, aa Oe 
but now he ſhall not; and before it ſhould; have eſcheated þooks there 
for felony after iſſue had, o but now it ſhall not ; M and be: cited. | 
fore the donee ſhould: forfeit it for treaſon, 4 and now as ap- M. 5. Ed. 3. 
pears in 7. H. 4. he ſhall not; and before the donee 70% pl. 80. 
might charge the land, and the iſſue ſhould have held it 379%: 334- 
charged, but now he cannot, for it is not the ſame. eſtate 2 pinch 12 
that it was before, nor in the ſame degree. Then, ſecing Ante 246 (d), 
the eſtate of the donee is changed, and,is ſuch as is ſnewn 250 fi). 
before, and no other, the king ought to take it ſo, and in, - Supra (e) 
uch manner as it is, and not otherwiſe, for the king cannot, ust. 314% 
have any other eſtate than nee donor has given x Finch 10. 
bim, and the donor has given him 

contain the fee, and therefore the king cannot have gg tec, 32. 4. Fitz. Li- 


ſhould not have had. it without condition. And ſo if the do- W S 


nor gives it to the king and to his heirs, of his body, he ſhall derdood ac- 
not have it to his heirs generally, for that is contrary to the cording 3s the 
eſtate, for the donor has a right to the fee. And this is oy WI 


fee | 


proved by the words of the formedan in reverter, which are, che making of 
off, | | | | 


{TOS CY ST. ee | which this ſtatute of 
5 1 N e. 2. and 
before the ſtatute of 26. H. B. cap, 13. which has altered the common lay in this point - 


n it * Co. Litt. 19. a. 2 loſt. 334. * Supra d). 


H 


the donee to do any act that tenant. in fee-ſimple might do. 


uch an eſtate as does not . M. Ry 


for if the donor had yen him an eſtate upon condition, he veryz1-Bro.z4., 


mediately after 


* * 4 7) 1 4 4 
5 , wy * 4 "mas 8 - E "_- * — < . * G * 
2 2. Ton ¹wi . ² ²;’ . ˙² V  — . -— 2 1— 7 _ 


4 


Trinity Term 4 Elizabeth, in C. B. 


which to the donor ought to revert by the form "of the gin ofore- 
aid, which word ought implies the right of the fee; And 

as to what is ſaid, that the king ſhall not be bound by the 
act, and that there ſhall not be any reſtraint in the eſtate 

which he takes, unleſs the ſame be preciſely expreſſed in 

the act, fir, in ſome caſes admit has the king ſhall not 

be reſtrained by general words, without expreſs reſtraint in 

the ac, and that is according to the matter of the act; but 

Jin. Abr. tit. in this act he ſhall be bound, e for it is made for - the fur- 
Tm ©.40.164-therance'of reſtitution, that is to ſay, where it was a great 
abufe that the donee had the power of aliening after iſſve 

[+252] had, (which being a common error + was taken for the 
common law) this ſtatute was made to reform the abuſe, 

and to reſtore the common law in this point to its right and 

juſt courſe, which it dig by reſtoring to the donor the ob- 

ſervance of his intent. So that the deſign of the act is 10 

Dy. 360. pl. S. give reſtitution, and in reſtitutions the king has no fa. 
ee * 151. your, nor has his prerogative any exemption, but the party 
3 15 reſtored is favoured. b And therefore if the king reſtores the 
2 Sid. 26, 138. heir by livery to his manors, the advowfons ſhall paſs to him 
Vin. Abr. tit. without any mention of them. So if he takes reſtitution 
— _ of the temporalties to à biſhop, knight's-fces and advowſons 
tit. Stricti juris ſhall paſs without being mentioned. 8⁰ alſo ſhall. it be in 
A. . 8. caſe of a reſtitution upon petition of another to have that to 
» M. 5. Ed. 3 which the king has no right, for where'a thing which the 
66,67. Fitz. Li- King ought not to hold is reſtored to the right owner who 
ge 4" cught'to have it, the words ſhall be taken moſt ſtrongly 
Thorp. Bro. Li- againſt the 1 and his prerogative ſhall not hold place, 
very 48. Funda - no ſhall he be favoured more than another perſon. 80 here 
_— . the act was made to reſtore the common law in this point, 
0 5. Co. Lit wherein it was miſuſed, and to teſtore to the donor that 
{92/0 DA: which was due ta him, viz. do have his will- obſerved, 
2822 ; where it had been violated by the donees. , So that there 1s 
AMA Ente 1 a reſtitution here made to the donor, viz. of the obſervance 
N of his will, which before was broken, in which caſe, by the 
reg: 80. pl. a8. reaſon of the common law in like caſes that happen at the 
H. 41. Ed. 3, common law, the king is not excmpted: For he who will 
5. b. per Thorp, maintain it to be reaſonable that the king being donec ſhall 
— b b be exempted, and that the makers of thi act did not intend 
doC bind him, undertakes to prove that the makers of the at 
thought it reaſonable to ſuffer the king to violate the good 

intent of him that gave him the land, and to break his wil, 

and to exceed the meaſure limited to him, and fo to do an 

injury. And this cannot be taken to be the intent 22 
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nber of the a&z but they meant to reform the àbuſe in 
il, vin as well in the king as in others. Wherefere, as 
f ſeems to me, the king ſhall be included in the ag, and 
bis eſtate ſnall not be a fete · ſimple conditional, but a fee- 
il, upon which the remainder here may well depend. 
And ſo it muſt have ſeemed to the Juſtices befote recited 
in the records whos took the fine, viz. Brian, Townſend, 
Pavers, and Vuviſor, who. were men of great W 
1nd ſo alſo the counſellors of the king and of the mat qu 
nuſt have been of qpinion. For if the eſtate of the king 
ſhould be a fee · ſimple conditional, it was idle and in vain 
to limit the remaiuder over in fee, and the ſaid juſtiees 
vould not ha veitake n ſuch a tine containing eſtates which 
wuld not ſtand together, hutꝭthey took it that the eſtate of 
the king was but an oſtate tail, and that the "remainder 
might depend upom it well enough, and in this fight Aſo 
i appears to me. Wherefare dhe Jord Berkley now. defen- 
dnt may enter and avoid the leaſe, and fo che plaintiff 
ſhall be barred. And afterwards on the quinzime of St. 
Martin in the fifth year of the reign of queen Elizabeth, the 
jultices, at the prayer of the lord Berkley, who had often 
myed his judgment after their arguments, gave judgment 
for him againſt the plaintiff, For the lord Dyer and Antho- 
y Brown (aid, that with regard to the matter of law they 
continued of the ſame opinion that they were of at the time 
when they argued 3 and therefore they commanded the 
judgment to be entered, which was entered as follows. 
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t, 


right by their attornies aforeſaid, whereupon the pre- 
miſſes being ſeen and by the court here more fully under- 
flood, it ſeems to the juſtices here that the replication of the 


And now here at this day came as well the aforeſaid he reſt of the 
Henry Willion, as the aforeſaid Henry Berkley and Richard record. 


he Worelaid Henry Willion above pleaded is inſufficient in law 

- lo maintain the aforeſaid Henry Willion to have his action 

il oreſaid againſt the aforeſaid Henry Berkley and Richard 

all Inght. Therefore it is conſidered that the aforeſaid Henry 

ad Vilien take nothing by his writ aforeſaid, but be in mercy Judgment. 
N for his falſe claim thereof: And the aforeſaid Henry Berkley 

- ind Richard Knight may go thereof without day, &c. 

mn Mete, in M. 21. Ed. 3. 45. a formedon was brought e 

— lands given to the father — Kb of the demandant, and 4 On _ — 


the beirs of their two bodies, which were alien'd before the 
86 2 flatute 


* 


flatute de donis conditionalibus. And Thorp ſaid thet t, 


M. 12. H. 4. 
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demandant could not have à cui in vita, but: where he am 
make title in his writ quæ clamat eſſe jus et hereditaen 
ſuam, which he cannot do unleſs be claims a fet-fumple. 4 
it ſeems by him that the heir cannot have a wvrit que clam; 
tenere ſibi et hæredibus de corpore ſuo exeuntibus, whi 
agrees with the opinion of A. Brown ante fo. 246. and wil 
the ſaid book in 4. Ed. 2. And note, that Fitzherber 
tit. Formedon has abridged a. caſe out of M. 12. H 
as follows, via. A man gave land in frank-marriagt will 
his daughter, the donees Kid iſſue before the flatute, the by 
band gave the land to his daughter in frank-marriage, « 
died, and his wife - ſurvived until x the ' flatutr, « 
died, and the heir brought à formedon, and'this matt 
was pleaded, and the opinion of the court was' with the pla 
tiff, tobergfere it was awarded that the demandant ſos 
recover ſeizin of the land. Which caſe alſo agrees with 
opinion of A. Brown. | bag ids 
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Bench in Michaelmas term in the fourth and fifth years of 
the reign of queen Elizabeth upon demurrer in law in an, ac- 
tion of treipaſs brought by*lady Margaret Hales, /ate wife of 
Sir ſames Hales, /ate one of the juſtices of the Common 


the record appears among ft the records 
3 Elizabeth, Rot. 921, and was as follows. 


ales widow of a plea, wherefore with force and arms the 


jd, tothe great damage of the ſaid Margaret, and againſt the 
race of the lady the queen now, c. And whereupon the 
me Margaret by John Goldwell her attorney complains, 


he ſecond year of the reign of the lady the queen now, with 


broke, and her graſs to the value, &c. there lately 
rowing, with certain cattle, wiz. horſes, oxen, cows, 


her wrongs, &'c. to the great damage, Cc. and againſt 
P e peace, c. Wherefore ſhe ſays that ſhe is damnified, 
r 


produces the ſuit, &c. . | 

mes and defends the torce and injury when, &c. And 
o the coming with force and arms, he ſays that he is not 
ity thereof, and of this he puts himſelf upon the country, 
I the aforeſaid Margaret likewiſe. And as to the reſt of 
treſpaſs aforeſaid above ſuppoſed to be done, the -ſame 
riack ſays that the aforeſaid Margaret her action aforeſaid 


reſaid, and alſo the places in which the treſpaſs aforeſaid 
uppoſed to be done, are, and at the aforeſaid time of the 
ſpaſs aforeſaid above ſuppoſed to be done were, ſixteen 


Weney aforeſaid. Which ſaid ſixteen acres of land with 
appurtenances are, and at the aforeſaid time of the 
\pa's were, the ſoil and frechold of him the ſaid Cyriach, 
whereby 


Bench, plaintiff, againſt Cyriack Petit lant. And 
of Trinity term 


YRIACK Pais late of Boughton under Blane in the coun- T.. Twm 
ty aforeſaid gentleman was attached to anſwer Margaret 3 * | 


hat the aforeſaid Cyriack the twentieth day ot November in 


ice and arms, Ec. the cloſe of the ſaid Margaret at Gra- 
055, and ſheep, eat up, trod down, and conſumed : And 


dhas damage to the value of 100 marks, and therefore 


And the aforeſaid Cyriack by Hugh Charncck his attorney Bar. 


inſt him ought not to have, becauſe he ſays that the cloſe _ 


es of land with the appurtenances called Bentcloſe in 


+4 report of a caſe argued and adjudged in the Common 1253 


boſe of the ſaid Margaret at Graveney he broke, and her Declaration. | 
nis to the value of 40. there lately growing with certain cat- Same 


prece- 
e, eat up, trod down, and conſumed, and other wrongs toher — — 


- 
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bens the ſame Cyriact, the ſame time when, Cc. the 
_ Cloſe afoteſaid, as the proper cloſe and ſoil and freehold of 
Iuſſises as his hit the ſaid Cyriacl, 10 the ſame fixtecn acres. of land, 2 
krebs. in ße proper 161] and freehold of him the ſaid Cyriach, broke, 
and the graſs aforeſaid, as the proper graſs of hit the ſaid 
_ Cyrlack thete then growing, with the cattle aforeſaid eat up, 
trod 'down, and conſumed, as it was lawful for him to do; 
ancfthis be is ready to verify, Wherefote he prays judy- 
mem if the aforeſaid Margaret her aQion-eforeſaid againſt 

him ought RG GWG 
FAX And the aforeſaid Margaret ſays, that by any thing be. 
— — fore alledged ſhe ought not to e "rand her 
ment. See P. action aforeſaid, becauſe ſhe ſays that the cloſe aforeſaid, 
pA I a. and alſo the place in which the treſpaſs aforeſaid, whereof 
| Lea he J wb ſhe above complains, was done, is, and at the aforeſaid time 
11% % of the ſaid treſpaſs above ſuppoſed to be done, was 200 acre: 


Hof marſhwith the appurtenances lying in Graveney aforeſaid 
called Graveney marſh; otherwiſe Cliff marſh, that is to ſay, 
to the lands of the late James Hales knight deceaſed, and to 
the lands of the college of St. John in Oxford towards the 
eaſt, and 4 the lands of the lady the queen towards the 


north, and to the lands of the manor - of Graveney towards 

the weſt, and to the lands of one Robert Colwell towards the 

ſouth and eaſt, other than the aforeſaid ſixte en acres of land 

with the appurtenances in Graveney aforeſaid called Bet: 

claft in the bar of the aforeſaid Cyriack ſpecified. And thi 

| ſhe is ready to verify, wherefore for that the aforeſaid (: 

rincł to the treſpaſs aforeſaid in the aforeſaid 200 acres d 

marſh called Graveney marſh, otherwiſe Cliff marſh, « 

new aſſignment done, does not anſwer, the ſame Marga 

prays judgment, and her damages by occaſion of that it 

| paſs to be adjudged to her, &c. 1 | 

Bar to the new And the aforcſaid Cyriack, as to the aforeſaid treſpaſs u 

— by the aforeſaid 200 acres of marſh of new aſſignment ＋ 

gument ol ſuppoſed to be done, ſays that the afoteſaid Margaret dei 
9 A aforeſaid thereof 4 him ought not to have, 

cauſe he ſays that long before the aforeſaid time when lle 

treſpaſs aforeſaid is ſuppoſed to be done, one Thomas thei 

archbiſhop of Canterbury was ſeized of the ſame 200 act 

of marſh of new aſſignment with the appurtenances in bi 

demeſn as of fee, in right of his then arehbiſhopric ator 

ſaid. And the ſame archbiſhop being ſo ſeized. thereof, * 

fore, the aforeſaid time when, c. viz. the exghth. da) © 

March in the twenty-ſixth year of the reign of lord * 
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late king of England the eighth from the eonqueſt, at :Tha- 
ungton in the county aforeſaid, by a certain indenture made 
between the aforeſaid then archbiſhop on the one part, and 
one Fobn Hales, and James Hales knight, by the names of 
Jebn Hales one of the barons of the exchequer of. the lord 
the king, and James Hales ſon and heir apparent of the 
lame John on the other part, (one part whereof, ſealed with 
the ſeal of the aforeſaid then archbiſhop, the ſame Cyriack 
produces here in court, the date whereof is the ſame day 
and year) granted, delivered, and demiſed to the ſame. John 
Hales and James the fite of the-manor of Boughton in the 
county of Kent, with all houſes, ediſices, lands, meadows, 
laſows, paſtures, and demeſnes to the fame manor belong- 
ing, together with the paſture of Middlewood, and the paſ- 
ture called Bentley; and alſo the marſh called Graveney 
marſh, with all and fingular the appurtenances of the ſame 
marſh, whereof the aforeſaid 200 acres of marſh of new aſ- 
fiznment with the appurtenances are, and at the aforeſaid 
time when, Cc. were parcel, (all rents, cuſtoms, works, 
ſervices of tenants, and perquiſites, view of frankpledge, 
the court there, and alſo wards, marriages, reliefs, eſcheats, 
waits, eſtrays, and other liberties and franchiſes, and alſo 
the advowſon of the church, and fixty acres of arable land 
there next adjoining + to the rectory of Boughton in the 
county aforeſaid on the ſouth fide, there lately demiſed to 
the abbot and convent of Feverſbam, yearly to the aforeſaid 
then archbiſhop and his ſucceſſors excepted and reſerved) 
to have and to hold the aforeſaid ſite and other the premiſſes 
aforeſaid with the appurtenances whereof, Q. (except as 
before excepted) to the aforeſaid _ Hales and James 
Hales, and to their aſſigns, from the feaſt of St. Michael 
the archangel which ſhould be in the year 1540, unto the 
end of the term of 20 years from thence next following, and 
fully to be compleat, as by the ſame indenture amongſt other 
things more fully appears. Which ſaid demiſe to the afore- 
laid Fobn Hales and James Hales by the aforeſaid then arch- 
biſhop in form aforeſaid made, and all and ſingular the 
things therein contained, one Themas then prior of the late 
priory of Chriſs-Church in Canterbury, and the then chap- 
ter of the ſame church, before the aforeſaid time when, Oc. 
viz. the third day of April in the aboveſaid twenty ſixth 
year of the reign of the aforeſaid late king Henry the eighth, 
by their certain writing (which the ſame Cyriac likewiſe 
produces here in court, ſealed with the common ſeal of the 
lame then prior and chapter, the date whereof is in the 

chapter-houſe 


11241 


. 


chapter-houſe the ſame day and year) ratiſied, approved g 
and confirmed, as by the faid writing more —— x * 
By virtue of which ſaid grant, demiſe, ratification, and 


ec 

confirmation, the aforeſaid Fohn and James on the morroy 4 0 
of the aforeſaid feaſt of St. Michael the archangel in the as, f 
aboveſaid year of our lord 1540 into the aforeſaid fite and ould | 
other the premiſſes with the appurtenances whereof, Ge. m of 


entered, and were thereof poſſeſſed. And the ſaid Joby zmole: 
and James being ſo thereof poſſeſſed, the ſame ”_ alu ore fu 
afterwards died, and the aforeſaid James ſurvived, and held hbiſt 
himſelf in the aforeſaid ſite and other the premiſſes with the e alot 
appurtenances whereof, &c. and was thereof ſole poſſeſſed jd in 
by right of 'furvivorſhip, Sc. And the ſaid Famer being ſo r hi 
thereof ſole poſſeſſed, the aforeſaid then archbiſhop being pet 1 
ſeized of the reverſion thereof in form aforeſaid, before the oreſal 
aforeſaid time when, Cc. viz. the twenty. ſecond day of te thi 
April, in the jb year of the reign of lord Edward late oula 
king of England the fixth from the conqueſt, at Thanmgtmn nees 
aforeſaid, by a certain other indenture made between the ls 


aforeſaid then archbiſhop of the one part, and the aforeſaid d to 
James Hales knight, and the aforeſaid Margaret then his ly 
wife of the other part, (one part whereof ſcaled with the ſeal Gent 


of the aforeſaid then archbiſhop, the ſame yriacl here like- rela 
wiſe produces in court, the date whereof is the ſame day 
and year) reciting in the ſame indenture, that whereas the fore 
ſame then — * by a certain indenture bearing date 

the eighth day of March in the twenty- ſixth year of the reign 
of lord Henry late king of England the eighth from the con- 
queſt, had granted and demiſed to John Hales then one of 
the barons of the exchequer of the lord the king, deceaſed, 
and to the aforeſaid James Hales, the fite of the manor of 
Boughton in the county of Kent, with all houſes, edifices, 
lands, meadows, leaſows, paſtures, and demeſnes to the 
ſame manor belonging, together with the paſture of Mid- 
dlewood, and the paſture called Bentley; and alſo the marſh 
called Graveney marſh, with all and ſingular the appurte- 
nances of the ſame marſh, (all rents, cuſtoms, works, ſer- 
vices of tenants, and perquiſites, view of frankpledge, the 
court there, and alſo wards, marriages, reliefs, eſcheats, 
waifs, eſtrays, and other liberties and franchiſes, and allo 
the advowſon of the church, and fixty acres of arable land 
there next adjoining to the reQtory of Boughton in the coun- 
ty aforeſaid on the ſouth part, there lately demiſed to the 
abbot and convent of Feverſbam, yearly to the aforeſaid late 
archbiſhop and his ſucceſſors excepted and reverſed) to __ 
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1 to hold the aforeſaid ſite of the manor aforeſaid, and all 
rd fingular the lands and tenements aforeſaid with their 


ed 


l gppurtenances whereof, &c. (except as before excepted) to 
7 te aforeſaid Jebn Hales and James Hales and to their al- 
e ns, from the teaſt of St. Michael the archangel, which 
q bold be in the year of our lord 1540, unto the end and 
7 mof 20 years trom thence next tollowing, and fully to be 
1 pleat, as by the ſame indenture amongſt other things 
1 ore fully appears, for certain conſiderations him the ſaid 
d biſhop moving, ratified, approved, and confirmed to 
e e aforctaid James Hales his title, term, and intereſt of 
d 1d in the premiſſes; and allo the aforeſaid then archbiſhop 
0 bis indenture aforeſaid to the aforeſaid James and Mar- 


rt made, granted, delivered, and to farm - let to the 
oreſaid James Hales and the aforeſaid Margaret then his 
ie the aforeſaid ſite of the manor aforeſaid, and all and 
eular the lands and tenements aforeſaid with the appurte- 
nces whereof, c. to the aforeſaid John Hales and James 
ls by the aforeſaid former indenture demiſed (except 
d to the aforeſaid then archbiſhop and his ſucceſſors 
plly reſerved all and fingular things by the ſaid former 
d:nture excepted and reſerved) to have and to hold the 
relaid fite of the manor aforeſaid and other the premiſſes 
relaid with the appurtenances whereof, Wc. (except as 
fore excepted) to the aforeſaid James Hales and the afore- 
d Margaret then his wife, and to their aſſigns, from the 
t of St. Michael the archangel which ſhould be in the 
xr of our lord 1560, unto the end and term of 12 years 
1 thence next following, and fully to be compleat, as 
the ame indenture to the aforeſaid James and Margaret 
is aid) made amonglt other things is more fully con- 
ed. By reaſon of which ſaid indenture the ſame James 
| Margaret were of the ſaid indenture, and of the intereſt 
ein contained poſſeſſed. And they being ſo thereof 
ſed, and the aforeſaid James of the aforeſaid fite and 
tr the premiſſes aforeſaid with the appurtenances where- 
&c. (except as before excepted) being likewiſe poſſeſſed 
vituc of the former indenture to the aforeſaid Fobn 
te and James Hales, as is aforeſaid, made, the tame 
et before the aforeſaid time when, &c. viz. the fourth 
of Auguſt in the firſt and ſecond years of the reign of 
| Philip and lady Mary late king and queen of England, 
a Cortain common river or common water-courſe of the 
© late king and queen, in the pariſh of St. Mildred the 
zn inthe county of the city of Canterbury, gs 
an 


* 
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and voluntarily drowned himſelf. And afterwards by a 
tain inquiſition taken at the aforeſaid city of Canterhuy « 


the aforeſaid county of the city of Canterbury, the aforetx jo 
fourth day of Auguſt in the aboveſaid fir ft and ſecond yea 7 
before George Toftes then coroner of the ſaid late king a 
queen in the aforeſaid county of the city aforeſaid, upon toil” p 
view of the body of the aforeſaid Fames Hales there lying de 5 
upon the ground, by the oath of twelve, Oc. it was pr * 
ſented that the aforeſaid James, not having God before h by 
eyes, but ſeduced by the art of the Devil, the ſame fan a 
day of Auguſt in the aboveſa d firft and ſecond years, at l 4 
aforeſaid city of Canterbury in the pariſh of the bleſſed Mo 

of Bradne, and in the ward of Redingate in the fame e Fr i 
and in the county of the {aid city, went out of the manſo 10 
houſe of him the ſaid James Hales, ſituate and being int * 
pariſh and ward aforeſaid, and in the aforeſaid county thi 
the city aforeſaid, and paſſing through ways and ſtreet . 
the ſame city unto the aforeſaid river or common wat 1 
courſe in the aforeſaid pariſh of St. Mildred the virgin, 1 
in the ward of Worgate in the ſame city, and in the cou * 
of the city aforeſaid, voluntarily entered into the ſaid rin i 
and himſelf therein then fcloniouſly and voluntarily dro 20 
ed, againſt the peace of the ſaid late king and queen, 2 "Ry 
the ſame inquiſition before the aforeſaid coroner remain . 
of record more fully appears. By reafon of which faidh wif 
ny of himſelf, and by force of the aforeſaid inquiſition ph 
fore the aforeſaid coroner taken, the aforeſaid Janes H lun 
forfeited to the aforeſaid late king and queen as well an 
aforeſaid former indenture to the aforeſaid John and J. rol 
as is aforeſaid, made, and all the intereſt and term then no 
contained, as the aforeſaid indenture to the aforeſaid ) * 
and Margaret, as is aboveſaid, made, and all the int vr 
and term of years therein contained. And afterwards 7 
aforeſaid late king and queen, by their certain commiß th 
ſealed with their ſeal of their exchequer, and iſſuing ie 
of their court of exchequer aforeſaid, bearing date at AN | | 
minſter the twenty ſith day of Oclober in the aboveſaid . 
jos ſecond years, aſſigned Martin Bowes knight, Vt . 
Roper, Chriſtoper Roper, Roger Appleton, eſquires, and ** 


Bear gentleman, four, three, or two of them, to eng 
by the oath of good and lawful men of the aforeſaid ce ſaid 


of Kent, as well within liberties as without, by whom cid 
truth of the matter might be better known, amongſt . 4 
things, what and what kind of goods, chattles, as we 47 


as perſonal, or demiſes whatever, of what nature, of wh 
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und ſoever they be, the aforeſaid James ſolely or jointly 
with any other perſon or perſons had in the aforefaid county 
of Kent, as well within liberties: as without, at the 'time 
ben the ſame James killed and murdered himſelf, and alſo 
b «hoſe hands and poſſeſſion the ſame ws; and chatttes 
nd. demiſes aforeſaid after the death of the ſame "Famer 
ame, or in whoſe hands they then remained, and of what 
ue they were. And fufther the aforefaid late king and 
queen Philip and Mary by the fame commiſſion commanded 
the aforeſaid Martin Bowes, William Roper, Chriſtopher Re- 
, Roger Appleton, and John Bear, tour, three, or two 
of them, that they ſhould not omit by reaſon of any liberty 
of the aforeſaid county of Kent, but into the ſame ſhould 
enter, and at a ceftain day or days, and place or places 
which they ſhonld appoint for that purpoſe, they or four, 
three, or two of them ſhould perſonally go and enquire di- 
lgently, touching all and fingular the premiſſes, and cir- 
cumſtances thereof: So that the inquifition thereupon be- 
fore them, four, three, or two of them taken they might 
have before the barons of the exchequer aforeſaid at Mes- 
niaſer on the morrow of All Souls then next coming, un- 
der the ſeals of them five, four, three, or two of them, and 
under the ſeals of thoſe by whom it was made, and the com- 
miſſion aforcſaid, Alſo the aforeſaid late king and queen 
Philip and Mary commanded the aforeſaid Martin, Mil. 
lam, Chriflopher, Roger, and John Bear, four, three, or 
two of them, by the aforeſaid commiſſion, that all and ſin- 
gular the ſame goods and chatiles and demiſes, in whoſe- 
ſoever hands or poſſeſſion they ſhould then be, they ſhould 
take into the hands of the ſaid late king and queen Philip 
and Mary, and them ſafely keep, ſo that they might an- 
ſwet to the ſame late king and queen for the goods, chat- 
des, and demiſes aforeſaid, and that they five, or four, 
three, or two of them ſhould make appear to the barons of 
the exchequer aforeſaid, at the day and place aforeſaid, 
what and what kind of goods, chattles and demiſes they had 
taken into the hands of the ſaid late king and queen Philip 
and Mary, by reaſon of the premiſſes, and where, together 
with the day of taking the ſame into the hands of the afore- 
ſaid late king and queen Philip and Mary. Allo the afore- 
aid late king and queen Philip and Mary by the aforeſaid 
commiſſion commanded the then ſheriff of the aforeſaid 
county of Kent, that at the day or davs, and place or places, 
which the aforeſaid Martin, William, Chriftepher, Roger, 
and John, or four, three, or two of them, on behalf 1 the 
ame 


der Patenſon, John Simonds, Thomas Ward, and Henry 
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N late king and queen, that he ſnould cauſe to come before 
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ſame late king and queen ſhould make known to him, he joel 
ſhould cauſe to come. before them five, or four, three, « eve 
two of them, ſuch and ſo many yon and lawful men of dad der 


his bailiwick by whom the truth of the matter, touching the goreſa 
premiſſes, might be better known and enquired, as by the r 
lame commiſſion amongſt other things more fully appear, _— 
By virtue of which ſaid commiſſion the -aforeſaid Martin us 
Bowes, William Roper, Chriflopher Roper, Roger Applun, wre 
and John Bear aiterwards, viz. the twenty-ſeventh day of _ 
October in the fir/t and ſecond years aboveſaid, made their 
precept in writing ſcaled with their ſeals to one Robert South. 
wel knight then ſheriff of the aforeſaid county of Kent, com- 
manding the ſame then ſheriff on behalf of the atoreſaid 


them five, or four, three or two of them, at Deptford in 
the aforeſaid county of Kent, the thirtieth day of Oftober then 
next following, twelve good and lawtul men of the aforeſaid 
county of Kent, to enquire of and upon all and fingular the 
premiſſes and circumſtances thereof. At which ſaid thirtieth 
day of October, before the aforeſaid William Roper, * 
og Roper, and Roger Appleton at Deptford aforeſaid, t 

atoreſaid ſheriff returned the precept atoreſaid to him in 
form aforeſaid directed, together with a panel of all the ju- 
rors to the ſame precept annexed, in all things ſerved and 
executed, whereof certain of them ſo empannelled, and by 
the aforeſaid ſheriff returned, viz. Thomas Hunt gentleman, 
Themas Hinde, Richard Clerk, Thomas Ward, William 
Clerk, John Batt, William Audley, Jubn Bredhauſe, Alexan- 


Buckley, twelve, Wc. then and there came, and were (worn 
before the ſame commiſſioners, to enquire of and upon the 
premifſes. Which ſaid jurors being + fo charged, then and 
there ſaid upon their oath, that the aforeſaid Thomas arch- 
biſhop of Canterbury aforciaid, the eighth day of March in 
the aboveſaid twenty:/ixth year of the reign of the aforeſaid 
late king Henry the eighth, by the aforeſaid former inden- 
ture above alledged, and then and there ſhewn to them in 
evidence, granted, delivered, and to farm let to the afore- 
ſaid John Plates and Janes Hales the aforeſaid fite and other 
the premiſſes aſoreſaid with the appurtenances whereof, 
Sc. (except before excepted, as is atorelaid}, and that the 
aforefaid 7 homas then prior of the late priory of Chriffs- 
Church in Canterbury, and the then chapter of the fame 
church, by their writing ſcaled with their common ſeal, 
bearing date in their chapter-houſe the aforeſaid third > 

| 0 
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forelaid late king Henry the n and to the jurors afore- 
vid then and there likewiſe ſhewn in evidence, the afore- 
vid demiſe to the aforeſaid John and James Hales (as is 
noreſaid) made, + ratified, approved, and confirmed. - By 
nue of which ſaid grant, demiſe, ratification, and con- 
£rmarion, the aforeſaid Jobn Hales and James Halti were 
of the aforeſaid ſite and other the premiſſes with the appur- 
ſenances whereof, Ac. (except as before excepted) poſſeſſed. 
And the (aid Jahn Hales and Jamet Hales being ſo thereof 
wlſeſſed, the ſame Jahn Hales afterwards died, and the 
ioreſaid James Hales ſurvived him, and, held himſelf in the 
ioreſaid ſite and. other the premiſſes with the appurtenances 
whereof, Ic. and was thereof ſole poſſeſſed by right of ſur- 
nvorſhip, &c. And the ſaid James Hales being ſo thereof 
ole poſſeſſed, the aforeſaid Thomas then-archbiſhop of Con- 
trhury, by the aforeſaid other indenture ſealed with his ſeal, 
bearing date the aforeſaid twenty ſecond day of April in, the 
ahoveſaid fifth.. year of the reign of the aforeſaid late king 
Edward the fixth, and to the ſame jurors then and there 
likewiſe ſhewn in evidence, ratified and confirmed to the 
aforeſaid James Hales the aforeſaid demiſe to the aforeſaid 
25 Hales and James Hales, as is aforeſaid; made; and 
the ſame other. indentute demiſed, granted, and to farm- 
let to the aforeſaid James Hales and the aforeſaĩd Margaret 
then his wife, the aforcſaid ſite and other the, premiſes 
aforeſaid with the appurtenances w hereof, c. by the: afore : 
aid former indentute demiſed (except as before exceſted) 
in manner and form as is above alledged; And further the 
jurors aforeſald ſaid upon their oath, that the: whole right, 
title, intereſt, and term of, years; Mhich the ſame James 
Hales then had ſolely, by. reaſon. of the afereſaid former in- 
denture, of and in the premiſſes with! the appurtenances, 
518 aforeſaid, demiſed as alſo: the aforeſaid other inden 
ure to the aforeſaid James and Margaret made, and the 
demiſe and intereſt aforeſaid hichithe ſame James andi the 
aforeſaid Margaret: together or. jdintly had in the "aforeſaid 
lite and other the premiſſes aforeſaid; with the appurtenanges 
whereof, c. (except as before exeepted)the aforeſaid fawth 
day of Auguſt in the f and /ecand years aboveſaid, to the 
atoreſaid late king and queen came and ought to coma; ber 
long, and appertain by reaſon of: thesfelony. aſote ſaid. 
Alſo the ſame jurors. ſaid, that the | aforeſgid\ James Hales. at 
the time of his death was poſſeſſed of ſeven oxen, one 
heifer, one cow, five: geldings; and one thouſand: ſheep | 


and 


of April in the ahoveſaid twenty:fixth year of the reign of the 
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and lambs. * And that the aforeſaid 'two ſeveral indentyr 
viz. the aforeſaid former iĩndenture made to the aforeſa, 
John Hales and James flales, and the aforeſaid other inden. 
ture made to the aforeſaid Fames Haler and Margaret, at 1 
time of the inquifition aforeſaid taken, were in the hands « 
one John Mebb gentleman ; and that the onen, heife 
cow, theep, and lambs, at the ſame time of taking the {ai 
inquifition were under the care and management of the {ai 
Cyriack;''by the command of the honourable #/illiam nut 
quiſs' of Miacheſter, treaſurer of Englund. And that the 
aforeſaid ſeveral demiſes and the aforeſasd oxen, gelding, 
heifer, cow, ſheep, and lambs were then worth Bol. in th 
whole to be ſold, beſides the aforeſaid annual rent reſerved 
upon the ſaid demiſes: Which ſaid ſeveral demiſes, 2 
the aforeſaid oxen, geldings, heifer, cow, ſheep and lank 
the aforeſaid William Roper, Chriftopher: Roper, and Res 
pleton the laſt day of October in the fe and ſerond:ye 
ahoveſaid, by virtue of the commiſſion aforeſaid at De 
ford aforeſaid, took into the hands of the ſaid late king and 
queen, according to the form and effect of the ſaid com- 


miſſion.” Which ſaid -inquiſition before the aforeſaid eam Ned 
miſſioners in form aforeſaid taken, together with, the com. 70 
miſſion aforeſaid,” the aforeſaid William Roper, Cbriſlpbi nu 
Roper, and Roger Appleton, on the aforeſaid morrow dt 4 fo! 
Souit, before the barons aforeſaid in the exchequer aforeſaid : 


certified under their ſeals, and the ſeats. of the aforeſaid 
twelve jurors by whom the ſame inquiſition was taken, 
And ehe ſame Cyriact further ſays, that by reaſon of ide 
premiſſes as well the right, title, intereſt, poſſeſſion, and 
term of years, which the aforeſaid Fames Halet at the aloe 
ſaid time of his death had ſolely of and in the aforeſaid fd 
and other the premiſſes with their appurtenances: above mn}! 
form aforeſaid demi ſod, by virtue af the aforeſaid former u- 
denture, as the aforeſaid night, title, and intereſt of and u. 
the aforeſaid ſite and other the premiſſos wich the appune- 
nances, and of and in the aforeſaid other indenture made 
to the ſame Jumes and Margaret, which the ſame Jan 
and the aforeſaid Margaret together or jointly had in the 
ſame premiſſes, by reaſon of the felony aſoreſaid by thc 
aforeſaid' Fames Haier in form aforeſaid perpetrated: and 
committed, were rotally forfeited and loft: w the afore(aid 
lere king and queen, and the whole right and (intcreſt d 
the'aforcſaid Aſargaret of and in the ſa ne premiſſes wer 
ended and extin& ; by means whereof all and ſingular the 
premiſſes juſtly came and belonged to the hand: * * 
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gon of the ſame late king and queen. By reaſon of which 
\remiſſes the aforoſaid late king and queen were as well 
{be 2foreſaid fite of the manor aforeſaid and other the 
miſſes with the appurtenances whereof, Cc. in form 
aid above demiſed to the aforeſaid Fobn Hales and 
nes Hales, as of the aforelaid ſeveral indentures, poſ- 
&d., And the ſame late king and queen being ſo thereof 
(ſed, afterwards, viz. the twenty fr day of Nyvember 
the fe /f and ſecond years aboveſaid, at Weſtminſter in the 
wty of Middleſex, by their letters-patent ſealed with their 
it (cal of England (which the fame Cyriack here pro- 
in court, the date whereof is the fame day and year) 
the advice of their well beloved couſin and counſellor 
Jum marquiſs of Wincheſler, treaſurer of England, as 
ell for the ſum of 807. of lawful money of England at the 
pt of their exchequer at We/minſfter to the uſe of the 
e late king and queen then paid by the ſaid Cyriact-and 
aforeſaid John Weth, by the names of their beloved and 
bful ſubje&ts Cyriact Petit eſquire, and Jobn Webb” gen- 
nan, as for divers other cauſes and confideration$s the 
ate king and queen then ſpecially moving; gave, 
ned, and aſſigned to the ſame Oyriack, and to the afore- 
Jun Mebb, amongſt other things, as well the aforeſaid 
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hure made to the aforeſaid John Hales and Jamef Hales, 
ot 4 aorefaid; and the aforeſaid indenture in form aforefaid 
elaid WW o the faid James Hales and Margaret then his wife, 8 


whole right, eſtate, title, term and terms = IE 
ch the 


abend of them the ſaid late king and queen, wh 

f | the late king and queen then Had or ought to have 'the 
8 laid fourth day of Auguft, or at any time aſter“ Pad or. 
| fb 


to have, by reaſon of the premiſſes or any of them, 
nd in the ſame ſeveral” indentures,” and of and Tithe 
aid fite of the manor aforgſaid, and all and fingular 
the premiſſes with the appurtenances whereof; &. 


ent 25 before excepted) to have, hold, and enjoy the 

pute · ¶ f ad two ſeveral indentures, and all the aforefaid right; 

mid eftate, term and terms of 'years, and intereſt afore- 

Jaun mongſt other things, to the ſame Cyriacł and*the 

= _ ad John Webb, their executors and aſſigns, from the 
| 


ad fourth day of Auguſt in the firſt and ſecond years 
ad, during all'the reſidue of the term, and during 
due of the ſeveral terms of years in the fame ſeveral 
ures and in both of them Expreſſed and fpecified,' as 
freely, and entirely, and in as ample manner and 
1 all and ſingular the ſaid pre miſſes to the hands of 

the 
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jodgment if the aforeſaid Margaret her aRion aforeſaid 
zgainſt him ought to have, &c. 1 

And the aforeſaid Margaret ſays that the aforeſaid plea puintiff de- 
of the aforeſaid Cyriack above pleaded in bar of the new aſf- murs. 
ſenment aforeſaid is inſufficient in law to preclude her the 
aid Margaret from having her action aforeſaid againſt the 
ame Cyriack, and that ſhe has no neceſſity, nor is by the 
law of the land bound to anſwer that plea in manner and 
form aforeſaid pleaded. And this ſhe is ready. to verify, 
wherefore for want of a ſufficient anſwer in this behalf, the 
ſame Margaret prays judgment, and her damages by occa- 
fon of the treſpaſs aforeſaid to be adjudged to her, &c. 

And the aforeſaid Cyriack, for that he has above alledged 
ſulficient matter in law to preclude the aforeſaid Margaret 
from having her action aforeſaid againſt him, which he is 
ready to verify, which ſaid matter the aforeſaid Margaret 
does not deny, nor thereunto in any wiſe anſwer, but the 
aid averment wholly refuſes to admit, as before prays judg- 
ment, and that the aforeſaid Margaret may be precluded 
from having her action aforeſaid againſt him, &c. And $,;nuance. 
becauſe the juſtices here will adviſe of and upon the pre- 
miſſes before they give judgment thereon, day is given to 
the parties aforeſaid here until the octave of St. Michael to 
hear their judgment thereon, becauſe the ſame juſtices here 
thereof not yet, &c. | 


Joinder in de- 
murrer. 


church in Canterbury, and by the chapter of the ſame church ; 1 
PART 1. N and 21. 3 Inſt. SS- 
ö ' 2 H. P. C3: 30. 
H. H P. c. 413. Crompt. J. C. 10%. b. 1 Finch 232. 2 Finch 216. Godolph. Orph. Leg. 


4 2 2 Abr. 198. Vin. Abr. tit. Baron and Feme Z. 3, pl. 5, tit. Forieiture R. pl. 


| 
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Mich, Term 
4 Rus. the plaintiff. And they ſaid that the bar was not good, and 


For the plain- that it does not diſcloſe ſufficient matter to deveſt the _ 
tiff. 


Michaclmas Term 4 & 5 Elizabeth, in C. B. 


and they entered after the ſaid feaſt of gr. Michael, and Yon 
Hales died, and fir James had the whole Teaſe by ſurvivor. 
ſhip. And he being ſo poſſeſſed, the faid ardhbiſhop the 


22d day of April anno 5. Ed. 6. by his indenture reciting 


the ſaid leaſe, ratified and confirmed it; and further b 
the ſame indenture leaſed the ſame marſh to the ſaid fir 
James and to the ſaid Margaret then his wife, to have and 
to hold to them from the feaſt of St. Michael which ſhould 
be in the year of our lord 1560, unto the end of 12 years 
thence next — And they by virtue thereof bei 

poſſeſſed, and the faid ſir Fames being alſo poſſeſſed of the 
premiſſes by force of the firſt indenture, the ſaid fir Jane 
Hales the 4th day of Augu/? anno 1 & 2 Philip and ary, 


F felonioufly and voluntarily drowned himſelf in à river in 


the pariſh of 'S?. Mildred in the county of the city of Cu- 
terbury. And he ſhews alſo that the ſame day all this mat- 
ter was found accordinyly before the coroner upon the view 
of the body there lying dead. And afterwards by virtve of 
a commiſſion out of the exchequer directed to fir Mertin 
Bowes knight and others, to enquire what goods, chattles, 


and leafes the ſaid fir James had ſolely or jointly with others 


in the county of Kent at the ſame time that he killed and 
murdered himſelf, the zoth day of Oclober in the ſaid 1& 2 
years of Philip and Mary an inqueſt found the faid leaſes 
and intereſts, and alſo found that the ſaid title, intereſt, 
and term of years which the ſaid fir James had ſolely by the 
firſt leaſe, and alſo the leaſe and intereſt which the ſaid fir 
ot and Margaret had by the ſecond leaſe, the faid 4th 

ay of Auguſt came and ought to come to the ſaid late king 
and queen by reaſon of the felony aforeſaid ; and the ſaid 
office was accordingly returned into the exchequer, by force 


whereof both the leaſes and intereſts were forfeited to the 


ſaid king and queen, and came to their hands, and they 
the 21ſt day of November in the ſaid 1 & 2 years of Phil 
and Mary by their letters-patent granted their eſtates in 
them to the Axe and to one John Webb, who after- 
wards died; and the ſaid plaintiff claiming the ſaid marh 


as ſurvivor to her ſaid huſband entered upon the poſſeſſion 


of the defendant, and the defendant at the ſame time of the 
treſpaſs ſuppoſed to be done re-entered into the ſaid marſh, 


and did the treſpaſs, &c. And upon this the plaintiff bas 


demurred. | 
And Southcate and Puttrel ſerjeants argued on the part of 
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out of the plaintiff; and to put it in the king and queen, 

For firſt, the bar conveys the term of 12 years to the plain- 

tiff and to her huſband jointly, and it has ſhewn the death 

of the huſband, which gives the wife title to have the whole 

term as ſurvivor, and the cauſe that ſeems to interrupt this 

tile (if there be any) is, for that the huſband drowned: him- 

ſelf, and fo was a fee de fe. But this cauſe: ſhall not take 

away her title of ſutvivorihip, for in this manner” of felony 

two things are to be conſidered. Pirſt, the cauſe of the 

death; ſecondly, the death enſuing the cauſe, and theſe 

two make the felony, and without both of them firſt done 

the felony is not conſummate. And the cauſe of the death 

is the act done in the party's lifetime, which makes the 

death to follow. And the act which brought on the death 

here was the throwing himſelf voluntarily into the water, 

ſor this was the cauſe of his death. And if a man kills him- 

ſelf by a wound which he gives himſelf with a knife, or if 

he hangs himſelf, as the wound or the hanging, which is 
the act done in the party's lifetime, is the cauſe of his death, 

ſo is the throwing: himſelf into the water here. And this 

at which he has done to himſelf is to be conſidered in the 

ſame light as if he had done it to another, and if he had 

given another a mortal wound: whereof he afterwards. died, 

there altho? the wound was the cauſe of the death, yet it 

ſhould not have telation, as to the forfeiture of his goods, to 

the time of the wound given, | for if he had given his goods 

to another after the wound, and before the death, the gift 

ſhould have been good. And in 11, . 4. one that had | 
given a mortal wound to another was-arreſted by two con- M. 11. H. 4. 
ſtables, and afterwards they voluntarily let him eſcape, and 12. Pl. 26. Fitz. 
ater that the party d. died, and there by the better 4 
opinion this is not felony in the conſtables, for the death 1 ; 
has not relation to the cauſe of it, nor was he that gave the 8. P. O. 33.2. 
wound a felon before the party wounded: died. So here the oF _ Wo 
bath has not relation to the eaſe! of it, but for the. forfei- Hi. P. C. 108. 
ture it has relatinm tothe death helf, and when the death 2 Hawk. P. C. 
comes, then her ſſrall be adjudged a-felon. Aud foraſmuch 1 
U be cannot be attainted of his on death, becauſe he is , Mod. "2. 
dead before there is any time to attaint him, the finding of 21 Mod. it, 
his , the coroner, or ot het perſon authoriſed, is by 1 
neceſſity of lau equivalent to an attainder in fact coming Relation K. pl. 


Relation 


alter his death, as te his goods. And therefore the king 1. Poll 263 (C 
al have all his govds' which ſhould have cometo-his ce- 47 
cutors, or which be might have deviſed: to anottier, if he 

had been a perſon able, * 2. not done ſuch act, and = 

f t 2 : caule 


* 0 
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v Godolph. cauſe the king ſhall have them, the party eannot b make 
Orph. Leg. 37, his executors, nor a teſtament, where he is a felo de ſe. But 
i. 7. 30a, 3. the king ſhall have no more than the felp de fe has in his 
own right, or which ſhould have come to his. executors if he 

had not been a felo de ſe. For his forfeiture ſhall only have 

relation to the time of the death, and the death precedes the 

forfeiture, for until the death is fully. conſummate he is not 

a felo de ſe, for if he had killed another, he ſhould not havebeen 

a felon until the other had been dead. And for the ſame rez- 

ſont he cannot be a felo de ſe until the death of himſelf be ful- 

ly had and conſummate. For the death precedes the felony 

both in the one caſe and in the other, and the death pre- 

cedes the forfeiture. ' But nevertheleſs the forfeiture comes 

at the ſame inſtant that he dies, yet in things of an inſtant 

there is a priority of time in conſide ration of law, and the 

one ſhall be ſaid to precede the other, altho“ both ſhall be 

ſaid to happen at one inſtant, © for every inſtant contains 
1 the end of one time, and the commencement of another, 
loftant A. pl. a. And accordingly here the death and the forfeiture ſhall 
come together, and at one ſame time, and yet there is a 

[ +259 ] priority, that is, the end of his life makes + the commence- 
ment of the forfeiture, tho? at the ſame time the forfeiture 

is ſo neat to the death that there is no mean time between 

them, yet notwithſtanding that, in conſideration of law the 

one precedes the other, but by no means has the forfeiture 

relation to any time in his life. Then here, if the forte 

ture has not relation to any time in the life of fir Jane 

Halts, but to the time of his death, (and to that only it has 

relation) from thence it follows that every one who makes 

title to his goods or chattles, which title is accrued fince bis 

death, whether he be legatee, executor, adminiſtrator, or 

ordinary, or other perſon wHatſoever, he comes too late to 

make it, for the title of the king and queen ſhall be adjudg- 

ed in law paramount it, which is the reaſon that he cannot 

make executors or a teſtament of them, nor ſhall the ori- 

nary have them; and alſo ſtom thence it follows that every 

one who can make title to the goods or chattles which be. 

longed to him, or were in his poſſeſſion, which title is elder 

than his death, ſhall avoid the title of the king and queen 

Then here, when fir James Hales and his wife were join 

rern. 124 cnante of the leaſe for 12 years, there was no f moieties 
A. between them, but each of them took the whole. 80 that 
(m). the wife took the whole, and her title to it was before the 
| death of her huſband, viz, in his life time, for 1 


4 . 
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by the firſt ® lefſor, and not by her huſband. d And if the, 
huſband charges the land, after his death ſhe ſhall avoid it, * _ 
a5 it is taken in 7. H. 6. for ſhe is remitted to the term, and yg 
is upon title paramount the charge. © As if a man aliens . 9 
trees growing in his land which he has in tail, 4 or in his Fitz. Charge 1. 
land which he has in right of his wife, and dies before they 3 * Late. 
are cut down, the alience ſhall not cut them down, as South- * 

ote ſaid, for the iſſue in tail is in upon title paramount the“ 1 4+ 
alienation, viz. by the donor, and ſo is the wife. © So, he % Pie Kr. 
aid, by 14. H. 4. the lord ſhall take the ward, who is an 180. Bro. Con- 
apprentice, out of the poſſeſſion of his maſter, becauſe his trac 11. Done 
lite to his body accrues in reſpect of the ſeigniory, which 18 fe: 
s more ancient than the apprenticeſhip. In like manner 1 Ral. R. 99, 
here the plaintifFs title to the leaſe is by the firſt leſſor, and 107; 2 Bulſt. 7. 
ſhe claims no more than that which ſhe had in the life of pense r. - 3 
her huſband ; fo that her title is paramount the death of her cowers Ia. 
buſband, and the title of the king and queen is paravail his 114. Poſt 437. 
death, and therefore too late. But perhaps it may be objeCted, 229 . 4 
that as the whole term without moieties was in the wife in the yu 116 per | 
life of her huſband, ſo was the whole term without moieties Fits 


in the huſband during his life, and until the death was con- Bro-Contracth. 


- 


„ 8 OP nn EE ON 


et the wife was preferred, which is in reſpect that the de- 165. Rol. R. 
liſe was made in the life of the tenant, altho' it took effect * 
ater his death; wherefore ſeeing that ſome part of the title · H. 14, H. 4. 
of the wife commenced in the life of the deviſor, it ſhall be 35-pl- 45. Fitz. 
«judged ejgne to the title of the king; and this caſe was ben np | 
Put by Puttrel. A fortiore, he ſaid,” is it in our caſe; for demeſne 9. 
ne title of the wife now plaintiff was altogether in the life F. N. B. 143. i. 
the huſband, and therefore ſhall be more eigne than the Crompt. J. O. 
le of the king and queen: & And in 7 & 8. Ed. 4. an ob: K 
| © Tigation . . Ed.g. | 
fe | 3. b. Fitz. De- 
'*© 7 2 Co. 83. a. Hardr. 26. £8 Ed. 4. 4. 2. 24. b. Bro. Corone 151. Jointenants 


4 Obligation 50. Office devant Eſch. 43. Prerogative 67. Sed 
P, 43. Prerogative 67. Sed contra 3 Inſt. 55, 1 Hawk. 
. 68.1, 7. T. Raym. 7. 121, 122, Ante 243 (). Poſt 323 (e). 


tit 


v See like 
Ante 114 (i). 


On the contrary it was argued by Walfb, Cholmley, Bend 
a for the * argu * «Dy 4, 
defendant, loe, and Carus ſerjcants, that the forfeiture of the goods and 


11 H. H. P. C. 
413. 1 Finch 
232. 2 Finch 
216. 


& See Crompt. 
J. ©. 74. 8. b. 


ſes. and by the better opinion the ſurvivor ſhall ſuc the obli- 
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ligation was made to two, and one of them became a fe d. 


gation, and not the king. The ſame reaſon is there in our 
caſe why the wife ſhall have the term, and ſurvivorſhip holds 
place as much in this as in the other caſe. Wherefore it 
ſeemed to them that the term of 12 years never came to ki 
Philip and queen Mary, and that their grant of it to the de- 
fendant and Webb was void. And as to the finding of the 
jurors that the term of 12 years came and ovght to come to 
the king and queen by reaſon of the ſaid felony, to this 
Sauthcote ſaidnh that their ſaying does not bind the party, if 
the law be otherwiſe, quad curia conceſſit, for they are not 
judges to adjudge matter of law, but jurors to find the mat- 
ter of fact. Wherefore it ſeemed to the ſaid Sourbcote and 
Puttrel that the plaintiff ſhould recover, 


chattles real and perſonal ſhall have relation to the act done 
in the party's lifetime, which was the cauſe of his death; 
and upon this the parts of the ad are to be conſidered, 
k And Walſb (aid that the act conſiſts of three parts. I be 
firſt is the imagination, which is a reflection or meditation 
of the mind, whether or no it is convenient for him to de- 
ſtroy himſelf, and what way it can be done. The ſecond 
is the reſolution, which is a determination of the mind 10 
deſtroy bimſelf, and to do it in this or that particular way. 
The third is the perfection, which is the execution of what 
the mind has reſolved to do. And this perfection conſiſts 
of two parts, viz. the beginning and the end. The begin- 
ning is the doing of the act which cauſes the death, and the 
end is the death, which is only a ſequel to the act. And of 
all the parts the doing of the act is the greateſt in the Jody 
ment of our law, and it is in effect the Whole, and the only 
part that the law looks upon to be material. . For the imag- 
nation of the mind to do wrong, without an act done, 
not puniſhable in our law, neither. is the reſolution to d 
that wrong, which he does not, puniſhable, but the doing 
of the act is the only point which the law regards 5 for un. 
til the act is done, it cannot be an offence to the world, and 
when the add is done it is puniſhable, Then here the 2d 
done by ſir James Hales, which is evil and the cauſe of by 
death, is the throwing himſelf into the water, aud the death 
is but a ſcquel thereof, and this evil act ought. ſome way © 
be puniſhed. And if the forfeiture ſhall not have relation 
to the doing of the act, then the act ſhall nat be pyniſher 
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it all, for inaſmuch as the perſon who did the act is dead, 

his perſon cannot be puniſhed, and therefore there is no 

+ way elſe to puniſh him but by the forfeiture of thoſe things. [ + 260] 

which were bis own at the time of the act done, and the 

18 was done in his lifetime, and therefore the forfeiture 

{all have relation to his lifetime, viz. to that time of his 

life in which he did the act that took away his life. And 

Bendlae ſaid, if the forfeiture ſhall only have relation to the 

death, and the death be taken to precede the forfeiture, 

then he ſhall forfeit nothing; for when he is dead the goods 

are not his own, for a dead man can have no propetty, and 

ſuch forfeiture would be a prejudice to others who ought to 

have the goods then, and not to the party himſelf; for 

which reaſon it is inconſiſtent to ſay that his act ſhall for- 

frit the goods which are not his own, but it is more fit to 

ſay that his evil act ſhall forfeit the things which are his 

own, and that cannot be unleſs the forfeiture ſhall have re- 

lation to that time of his life when the offence was commit- 

ted, and when the goods were his own. And in every * 3 Bulſt. 8. 

it, 2s Walſh ſaid, the law has reſpeQ to the beginning; 

and theretore, he ſaid, in 22. Ed. 3. a lunatic wounded 

timſelf mortally with a knife, and afterwards he became of! Fitz, 1 } 

found mind, and had the rites of holy church, and after 2 

died of the ſaid wound, and his chattles were not forfeited; 73. b. Theol. 

+ for the law has reſpect to the beginning, and when he gave Pig lib.r.cap. | 

himſelſ the wound he was out of his ſenſes, in which caſe 2. -< "ai 

"a the killing of another ſhould not be adjudged felony in him, 4 Co. 42. a. 

ts nor ſhould he die for it, and by the ſame reaſon he ſhall not 3 luſt. 54. 

te a felon for killing himſelf, and yet when he died he was pie S de po 

the of ſound mind, but the law does not ſo much reſpe& the Ld. Raym. 826. 

| of oditon he was in when he died, as the condition he was | 

in when he did the act which was the cauſe of his death. 

8s he cited the caſe in 33. 4/5. pl. 7. where a ſervant, as 33 AG. pl. 7: 

Jar after he was out of his ſervice, killed his maſter. upon FitzCorone219 | 

malice which he had conceived againſt him when he was OE 

is ſervant, and this offence was adjudged treaſon, and he b. x Poll. 17 

lad judgment accordingly ; and yet he was not his ſervant 2 Brownl.216.. 

"hen he killed him, but the law has regard to the begin- T. 1.2008 

ung and the cauſe of killing him. So here the throwing , F 

himself into the water is the beginning and the cauſe of the 8. F. C. 10. m. 

&th, which ought to be puniſhed for an example to others, =D £23; 0 

ad foraſmuch as his body cannot be puniſhed, the puniſh- 1 Hawk. F 
ment 88. f. 4, Dalt. 


(1 | | | Juſt, cap. 14%" 
1 Finch 9. 2 Finch 10, Wentw. Off, of Exec, 246, Wing. Max, reg. 25. Pl. 11. 
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ment ought to be puniſhed by his goods, for the puniſhment 
of this felony varies from the puniſhment of other felonies. 
For felonies done to others may be puniſhed in the life of 
the offenders by indictment, arraignment, judgment, and 
execution, in which caſe the offenders ſhall forfeit their 
goods, chattles, and lands, and ſhall be put to death befides ; 
but in this offence, altho' for example to others it deſerve; 
as great puniſhment as any other felony does, yet the offen. 
der himſelſ has prevented a great part of the puniſhment, 
viz. the death, and the forfeiture of his land. © For the lay 
has ſo great regard to the inheritance, that it ſhall not eſ- 
cheat without an attainder in fact, which cannot be here 
any more than execution by death, becauſe” the party haz 
killed himſelf before, ſo that he cannot be brought to ar- 
raigngent by reaſon of his own act, and therefore no judg- 
ment can be given againſt him. So that there is no other 
means to make him forfeit that which he ought to forfeit, 
viz. his goods and chaitles, but by inquiry and finding of 
it by the oath of 12 men before the coroner, or other perion 
aſſigned, which inquiry and finding ought in all reaſon to 
be equivalent, as to the things that ſhall be forfeited, to 

a a judgment given upon arraignment, if the party had killed 
another perſon, in which caſe the judgment is given in his 
life-time, and by the like reaſon this inquiry and finding 
ſhall be 'equivalent to a judgment given in his life-time, in. 
aſmuch as his own act is the cauſe why judgment could pot 
de given againſt him in his life-time. * And fo in other 
_ caſes when judgment by law cannot be given, the law ſup 
plies it by other means. © And hereupon Bendlge put the 


. caſe, that if the defendant in an appeal wages battle, and 


Ween, e per the appellor kills him, the appellee ſhall forfeit his goods 


Dyer. But the and chattles, and his lands ſhall eſcheat, for judgment can- 
opinion of - 


Brown Poſtz6z not be given againſt him becauſe he is killed, and therefore 
agrees here- the law ſays that this killing is equivalent to a judgweft 
mm. and execution, f And upon this Walſb and Carus all 
3 Ed. 3. Hin cited the caſe in 3. Ed. 3. Itinere North, where it appem 
cbr el that one who had taken ſanctuary in a church was out in 
rope 290, and the night, and the town purſued him, and the felon defend 
ſee L. re ed himſelf with clubs and ftones, and would not render 
. 189. b. jag. himſelf to the king's peace, and one ſtruck off his head, 

247. 8, F. C. and the goods of the perſon killed were forfeited, for be 
28g: e. 191.h, + + | | WIS Es ee 
3 , H. Pe. | 
5.6. 1 rs 2 Bac. Abr. 578. But Stamſ. Pre 6. a. makes a quere whether the lu. 
be ave us this l lacatz of 34 Ed. "wm 15 3 8 
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14 not be arraigned, becauſe he was killed by his own. 
lt, for which reaſon upon the truth of the matter found 
. -o0ds were forfcited, and the king had year, days and 
3 Wherefore when the party, againſt whom judgment 
abt to be given, is the cauſe why judgment cannot be 
en againſt him, an inquiry of 12 men ſhall be equiva- 
to it. So here this inquiry before the coroner ſuper vi- 
x corporis, and the inquiry of the certainty of the leafe 
ore the commiſſioners, is equivalent, as to the forfeiture 
the goods, to a judgment given againſt him in his ſife- 
je, and to an inquiry then had. And if the forfeiture. 
e has relation to the act which was the cauſe of the death, 
u. to the throwing himſelf into the water, then all the 
ods and chattles as well real as perſonal, which belonged 


ſe (as Carus ſaid) ſtrikes a man, and afterwards I fe 
i horſe, and after that the man dies, the horſe ſhall bes. 

feited, b So, he ſaid, if a villain voluntarily gives him- „ inf. 
wound, and afterwards the lord of the villain ſeizes H. P. C 


ads the matter as it is, the king ſhall have the goods out 
the poſſeſſion of the lord, becauſe the forfeiture has rela- 
m to the wound given. And as it is of perſonal things 
lich were the party's own, ſo, he ſaid, it ſhall be here 


feture made by fir James in his life-time ſhould have 
len it away, as if he had been outlawed or attainted in 
$ life-time, for this is a gift in law of the term. And as 
outlawry or attainder in his life-time ſhould have taken 
y the right of the wife to the term, ſo the title to the 
n which is given to the king by the act done by fir 


lich has relation to the act, ſhall take away the right of 
ewife, and ſhe ſhall not be remitted in the mean time to 
ſroy that title. For if title is once given to the king, 
wm tempus occurrit regi, ſo that if the king has once a 


fr James Hales at that time, are forfeited. 8 As if —— Abr. tit. 
Deodand A. pl. 


- 


29. 


s goods, and after that the villain dies, and the coroner 1H. H. P. C. 44 


th regard to this leaſe; for as an actual gift i of this leaſe i; p. Co. 15. 
de by fir James Hales to another in his life-time ſhould 35. a. 1. Finch 
pre taken away the right of the wife now plaintiff, ſo a 232 2 Finch 


lanes in his life-time, and by the F inquiry afterwards, [f 261 ] 


le it remains for ever. And upon this Walſh put the Jo Al. pl. 5. 


Fitz. Fxecution 


ale in 50 Af. where huſband and wife had a joint eſtate 113. Bro. 148. 


r thirty years in certain land, and the huſband died, and Charge 34. 
ie wife held herſelf in, and it was found by office that the Pane. 


uband had received certain money of fir Hugh Spencer Moor 17 


ogatives 4. 


3.8Cs, 


A | a.Hardr. 
vas attainted, whereby the money belonged to the king, — * a 
| 
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and the ſaid leaſe was found ut ſupra, out of which office 
ſcire facias iſſued againſt the ſaid wife; and it was adjudge 
| that the king ſhould have the term in execution, for if f 
had been found in the huſband's life-time, the king ſhoy 
have had execution of the term in the life of the buſhand 
and now this title found by office ſhall have relation to | 
life of the huſband, and as he ſhould have had the term 
execution in the huſband's life, fo ſhall he have it no 
guia nullum tempus occurrit regi. So is it in the caſe her 
For which reaſons it ſeemed to them that the forfeiture h 
ielation to the act done in the life of the huſband, viz. 
throwing himſelf into the water, and that this ſhall tak 
away the term from the wife now plaintiff, and conſequent 
ly that ſhe ſhall be barred. 
And afterwards this ſame term the juſtices argued, ut: 
8 Wefton, Anthony Brown, and the lord Pyer. Bet I onl 
Hes heard the lord Dyer, and therefore what I ſay concernin 
the other two, I deliver only upon credihle report. And 
the juſtices argued that the forfeiture of the goods and chat 
tles real and perſonal ſhall have relation to the act done b 
ſir James Hales in his life-time, which was the cauſe of hi 
bz Finch 232. death, viz, Þ the throwing himſelf into the water. Ani 
2 Finch 216. upon this the lord Dyer ſaid that five things are to be conk 
dered in this caſe. Firſt, the quality of the offence of f 
ames Hales ; ſccondly, to whom the offence is commited 
thirdly, what he ſhall forfeit ; fourthly, from what time 
the forfeiture ſhall commence ; and fifthly, if the term here 
' , - ſhall be taken from the wife. And as to the quality of ihe 
ey of offence which fir James has here committed, he faid, it 1 
the + mod a degree of murder, and not of homicide or manſlaugt 
felo de ſe, ter, for homicide is the killing a man feloniouſly without 
8. P. C. 18, b. Malice prepenſe, © but murder is the killing a man with 
malice prepenſe. And here the killing of himſelf was pte. 
penſed and reſolved in his mind before the act was done. 
And alſo it agrees in another point with the ancient definit!- 
a of murder, viz. d that murdrum eft occylta hominum «as 
Brite. * ie, nulle preſente, nullo ſciente ; ſo that always he who de, 
8. P. C. x2. e. termines to kill himſelf, determines by the inſtigation of 
17 & the Devil to do it ſecretly, nullo preſente, nullo ſciente, [eſt 
98 he ſhould elſe be prevented from doing it. Wherefore the 
-- quality of the offence is murder. n Hi 
. As to the ſecond point, it is an offence againſt Nature, 
Againſt whom againſt God, and againſt the king. Againſt Nature, be: 
the offence is, cauſe it is contrary to the rules of ſelf-· preſervat jon, which i 
committed. the principle of nature, for every thing living docs by * 
2 5 | | 
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> of Nature defend itſelf from deſtruction, and then to 

boy one's {elf is contrary to Nature, and a thing moſt 

le. Againſt God, in that it is a breach of his com- 

ment, thou ſbalt not kill; and to kill himſelf, by which 

he kills in preſumption his own ſoul, is a greater offence 

to kill another. Againſt the king, in that hereby he 

oe ſubject, and (as Brown termed it) he being the 

ha loſt one of his myſtical members. Alſo he has 

ded the king, in giving ſuch an example to his ſubjects, 

jit celoggs to the king, who has the government of the 

t, to take care that no evil example be given them, 

an evil example is an offence againſt him. 

3-to the third point, what he ſhall forfeit, It was agreed __ | 
ihe juſtices, that he ſhall forfeit all his e goods, debts, 3 ont. 


* I cbattles, real and perional, by reaſon of the offence What 22 
* eld. For Brown (aid, the reaſon why the king ſhall 3 

: | 4 © 1 ” » Ss 
mw I goods and chattles of a flo ce ſe, and that he can 4 — | 


make * his executors of them, is not becauſe le is out fo f b. Ed.. 
'tholy church, ſo that for that reaſon the biſhop will not FitzCoronega6 


le with them, and therefore the king ſhall have them 3 Ed. 3. Fits. 
I ws hi h 11 ddl h h th ki lbid. 3or, 562, 
goods with which no other will meddſe, * but the king + 22 Ed.3 Fitz. 


| have them as forfeited to him for the ſaid of- 1bid. 259. M8. 
ie, viz, for the loſs of his ſubject, and for the breach of H. 4. 2. a. Per 


b peace, and for the evil example given to his people, and ng e Ke 


in reſpect that holy church will not meddle with them, H. P. C. zo. 
be is adjudged none of the members of holy church, 1 H. H. F. C. 
id if this ſhould be the reaſon, then, (he ſaid) put the $13" 8. T7, 
that a man voluntarily gives himſelt a mortal wound, juſt.55.Stamf. 
afterwards he repents, and is reconciled to holy church, Prerog. 46. a. 


x has the rights of holy church, and aſter that dies, now In 


* (aid reaſon that he is out of hely church will not hold 1 Finchag1, 232 
Jace, but yet notwithſtanding holy church ſuppoſes him 2 Finchazs, 


male of making his executors, will any one ſay that the Cowele laſt... 
ng ſhall not have all -his goods ? Certainly he ſhall, and 126; 6 te 


e iſhop ſhall not have them, nor can the party make his 48z. 
tcutors, or haye adminiſtrators, for he cannot have exe» « gay, Otph. 
tors or adminiſtrators where he has nothing to leave, and Leg. 3747-392 


Ahe goods that he had are the king's, and forfeited to him & 3. 
ke the cauſe aforeſaid. But all the juſtices agreed * that he. 3 
dul not forfeit his land, I nor the wife her dower, m nor opinions in F. 

| „ ſhall 19 H. 6. 63. a. 
653 | 2 Per Vaſtan. P. 
114 4.4. 3. Per Nedbam, P. 27. H. 8. 9. b. Per Mountague. Here with agrees the 
union of Littleton, P. 8. Ed. 4. 4. a. i Ibid. * Bract. 150. a. Britt. _ 7. fo. 
1 b. 16. a, 3 Ed. 3. Fitz. Corone 362. T. 22 Ed. 3. Fitz. Ibid; 4 8. N C. 19. e. H. N C. 
. H. H. P. C. 413. 1 Hawk. P. C. 68. f. 8. 3 Inſt. 55. 1 Finch 231, 232 2 Finch 216. 
a. Law Trads 110, 139. Cowel's Inſt. 124, f. 4. 2 Bac. Abr. 482. | 3 Ed. 3. Bits. 
rr 362, And ſee the books next before cited. = Yiu, Abr. tit. Blood corrupted A. 
. and the books above cited, 010 


* þ 
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ſhall the blood be corrupted, for the eſcheat of the land, 


loſs of the wife's dower, and. the corruption of the * dime 

cannot be without an attainder in deed, ' And ther th; 

Weſton (aid, that in an appeal if the appellee wages bat 

and the appellor kills him, the appellee ſhall forfeit al that v 

[ + 262 ] goods and chattles, but his + lands ſhall” not eſcheat, 

N the inheritance is ſo greatly favoured that it ſhall not be 


feited without an expreſs attainder by judgment; by o hi 
the appellor overcomes the appellee, then his land ſhall at, 
forfeited, for when he is overcome and not killed, * | lie · 
2 5 get ment ſhall afterwards be given againſt him that he (half 6::c 
__— 3 hanged, and theretore in that caſe his land ſhall eſehe 


Fitz. Judgment but not in the other caſe, becauſe no judgment is giy | 
225 Tarn but Brown denicd this opinion, for he laid, + when the that 
geld, and ſuch pellee is killed, this is the trial and end of the matter in ie; 
judgment was point, and for aſmuch as the matter is ended by a trial c 
given, 8 ſonant to law, this is ſufficient to convict him of the f 
pony wh rs imputed to him, and to attaint him, in which caſe his! 
P. C. 447, ſ. 25 ſhall eſcheat. For in 8. Ed. 3. a woman brought a writ 
dower, and the tenant ſaid that her huſband went into bene 
+ Herewith Nas land, and there adhered to the king's enemies, and 
6) > Henle, into this realm with the king's enemies, and afterwards 
9 in Scotland, and it ſeems a good bar by d averment, 
P. 8. Ed. 3. other law could not be had againſt him. „For if a ma 
20. pl. 6. Fitz. ſlain in the field in war againſt the king, this is an att 
N. Boadt 55. der in law without any thing further, by the ancient lay 
d But mote, the the land, for he himſelf is the cauſe why the courſe of | 
rule of the book could not proceed againſt him. But Dyer denied the | 
9 4 ret to be with Brown in the caſe of an appeal, for he ſaid thi 
in 1 H. H.P. C. are but three d writs of eſcheat concerning attainders for 
343 that the lony, one is, pro qua ſuſpenſus gf, another, pro qua aljn 
— an a Vit regnum, the third, pro qua utlagatus gft, and this cal 
verment that none of them. < And if there be no writ in the Regifto 
the party died ſuch caſe, it is a good cauſe to ſay that the land ſhall 
Wierig, Ke. eſcheat therein. But in our principal caſe they agreed 
9 re- ſupra, that his goods, debts, and chattles real and perſo 
cord of his con- ſhall be forfeited for killing himſelt, but that the land fl 
vidtion, for he not eſcheat, nor his wife forfeit her dower, nor the blood! 
might be there f 1 f , c 
againſt his will. oorrupted between him and his his heirs. 


0 poſt 263 (a), and 1 H. H. P. C. 342 agrees that the law was fo anciently, but if at 


b en Ps ng Poll 263 (b). 1 2 164 * 85 Litt. 13. 3. i 
* | 120 f | dl 
4 Point. As to the f i z. it 11 forfeit, 

| 59 * e fourth point, vis. to what time the 


the forfeiture ſhall have relation ; they ſajd that the forfeiture here ſh 
ſhall have rela- re 2 755 | fark, 2: Bl 
tion. 


Hlales verſus Petit, in C. BZ. 


6 lation to the time of the original offence committed 

land uss the cauſe of the death, and that was the f throw- 

he þ timſelf into the water, which was done in his life-time, * 1 Finch 232. 
tber this act was felony. And the indictment ſays, and Finch 216. 
8 bat ay, that he fe loniouſly threw himſelf into the water; 


that which cauſed the death may be ſaid to be feloniouſly 
And therefore if one ſtrikes another, ſo that after- 


t be k he dies of it, the indictment ought to ſay that he 

bu him feloniouſſy. So that the felony is attributed to 

ſhall x, which act is always done by a living man, and in 
ie nme, as Brown ſaid; for, he ſaid, fir James Hales 

(hall; bed, and how came he to his death? It may be an- 

eſcht „ by drowning; and who drowned him? Sir James 

gie; and when did he drown him? In his life-time. 

the WW that fir James Hales being alive cauſed fir Fames :Hales 

in '; and the act of the living man was the death of the 

ial nan. And then for this offence it is reaſonable to pu- 


the living man who committed the offence, and not 


vis | dead man. But how can he be ſaid to be puniſhed alive 
writ the puniſhment comes after his death? Sir, this can 
to e no other way but by deveſting out of him, from the 
q o the act done in his life which was the cauſe of his 


bis life-time. As if a man gives himſelf a mortal wound, 
progerty of his goods, debts, and chattles continues in 


he year, the whole is veſted in the king by the very act 


of r in nis lifetime; ſo that the act reſttains him from 

he log with them afterwards; which is as great a puniſn- 

d to him for the offence whilſt he is alive, as it reaſona» -k 
for can be before the death is conſummate. Wherefote in ' 
be law ordains that after his death the goods and hat- 
cal Ws, which were his own at the time of the act done Which 


ned the death, ſhall not be his on, but ſhall belong to 


d as long as he lives after the act done, if the death en- 


lie time, which was the. eauſe of his death afterwards. 
d this 18 more reaſonable than it is for the forfeiture to 
e relation only to the time of his death, for to give the 


ment 


th, the title and property of thoſe: things which he had 


p fill, but that is only conditionally, for if he dies with- 


3 
— 22 


ting, therein it puniſhes him whilſt he lives, by depri- 
; him of the power of diſpoſing of the property of his 


> vithin a year after. So that by this relation of the for- 
re which has a retroſpect to the aQ done, the law in- 
4 2 puniſhment upon the living man for the act done in | 


Perty of the goods to the king, and to take them from 2 3 20-50 
fe who ought to have them at his death, is no puniſn- 


— - = _ * 
o 


* 
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ment to the party, for hie is dead before. But it is moll 
ſonahle to refer the forfeiture to his life-time, that 
ſſuch time of his life wherein the act, hiel cauſed the g 
N was done, and to adjudge him a felon from thences 
eſpecially when it is con ſidered that by the act he has 
vented and eſcaped the actual judgment which the 
would have given againſt him. For by the aQ, viz 
the throwing himſelf into the water, he has done two thi 
firſt, he has killed one of the king's ſubjects; ſecondly 
has thereby avoided the arraignment and the judgment 
the law which ſhould have been given again him, an; 
he has fled from the law, and has eſcaped its jud 
0 a. And if a man commits:felony, and afterwards fea h 
Cirone agb. by the att of flying he ſhall forfeit his goods, becau 
344-H.13. H.4that aQ he does all he can to eſcape the ſentence of 
. ren as: Meſtom ſaid. h So, he ſaid, if a man arraignet 
H. v. 18. 1, felony had challenged peremptorily above the number of 
Titz. Ibid. 10. by the common law he ſhould forfeit his goods and chat 
Bro.Corone199 heeauſe thereby he refuſed the trial of the law. 18 
rortcinure P. O ſaid, if he that is found guilty of felony: takes his clerg 
183. Cf hall forfeit his goods, for when he betakes himſelf to 
clergy, therein he refuſes the judgment of the Jaw. | 
> Stamf Prerog he ſaid, if one arraigned: for felony ſtands mute of mal 
[ + 265 ] and will not anſwer, he ſhall + forfeit his goods, and 
reaſon is, becauſe he refuſes to be tried by the law 
46.2.3 Inft.227. if in theſe caſes, he faid; thoſe. that fly: from the lor 
»H. H. . S that by their acts refuſe to be tried by the law, ſhall t 
Travs 173, their goods and chattles, for the ſame reaſon in our ci 
ſhall forſe it his goods and chaitles, for here he has com 
1 4 M. 40 ted 4 felony in killing himſelf, whereby he 'has eren 
Fitz Corbne zi. himſelf from the trial of the law, for by his death he 
Bro. Forſeiture prevented his being arraig ned and tried by law, and ( 
de terres 5.T20 us fled from the law, and by cunning has eſeaped the 
Bes 4 5-PI- 3-tence and judgment of the law, which is more bdious in 
Forfeiture 65. CVE of the law than if he had fled indeed, ot had challe 
5. Ed. 6. Bro. I- ahove the number of 35, or had betaken hirmſelf to his « 
SW before judgment, of had kept himſelf mute and © 
Litt. 391. a. ; And therefore if they ſhall forfeit their goods by ſuch 
2 H. H. P. C. ons or refuſals of the law, by the ſame reaſon; and « 
3$4. 2 Hawk Nene bo ſhall forfeit his goods and chattles hetr by thi 
Dise evatiow and refuſal of the law. But from what time | 
* 14 Ec. 4-they'forfeit|their goods ? Sit, from the time when tit 
6; hs p "ai 4viv ot * 4 # irs 1 0 


feiturede terres 
64. Dr. & Stud. 


lib. 2. cap. 1. fo. 448. Stam. Prerog. 46. a. 3 luſt. 247. Bac. Law Trade 173- 
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ſuch eraſion in the ſaid caſes appears of record, vis. 
rom the time of the flight found, as Brown ſaid, and not 
ore, and from the time of the challenge of above 35, or 
# taking his clergy, or of ſtanding mute, for theſt'are the x; 
+. of refuſal of the law, and the time of them appeafs of Forfeiture de 
id. So here, the throwing himſelf into the water: was berres 119. Re- 
de ad that made the felony, and by which he exempted 1 *. 
"elf from a ad evaded the actual trial and ſentence of the 22 

, and from that time the goods and chattles ſhall be for- 

ved, and to that time, being in his liſe, the forfeiture 

ul have relation. And although the act, by which he 

w rroided the trial and judgment of the law, does not up- 

xr of record in his life-time, as it does in the other caſes 

we, the reaſon theteof is, becauſe there is no poſſibility 

n being found in his hfe-time, for until the death there 

zo cauſe of forfeiture.” - And he himfelf is the cauſe Why dal. 
cannot be arraigned for the offence, and why the offencde 
not be otherwiſe inquited in his life- time. And in ſuch 
ks where puniſhment for offences cannot be had id the 
of him that deſerves it, an inquiry of the forfeiturey if 
be found afterwards, ſhall ſerve, and ſhall be of the fame 
eas if done in his life-time. - And hereupoh Brun. 
d, if a ſubject joins the king's enemies in battle againſt 
ting within the realm, and is killed in the field, By the 
tent law of the realm he ſhall forfeit his goods, chattles, | 
and lands, and his 'blovd ſhall be corrupted without other . T. 7, H. 4. 
iznent, for he himſelf is the caufe why he could not be 46. b. Per Mark 
| by the law in his Hfe-time. Bur Whether this mall be . 44 
jd by inquifition; or mall be 4yjed ge Pais, is thitter of C a. Belt Ad 
Adetation. © And, as Brown ſaid, it ſhall be tried per cap. 140, f. 4. 
« upon iſſur Joined ; and To, he Taid, it is taken in But the contra- 
Ed. 3. and in h. EA 3. And Dyer faid that theft is ſueh al u be 
dem 08, Ed. 3. in à writ of dower, but it is not there held in Co. Litt 
deed, And ſo in the caſe before put where the appel- er, 
s killed. And ſo here the finding of this after Mie death ES C3 
that can be dont, and ſhall ſerye ſufficiently. + Where 2 Hawk. F. &. 
al the juſtices agreed, that the forfeiture of che 40766. 2Þ 2. 
ichanles real and perſonal of fir Famer Hales yall have one 
ion to the Ac dothe in his life-time which was the oauſe pug Tatil 34. 
us death, viz, e the throwing himſelf into the water. where Balimap 
And alio they all 8 in the argument of this taſe, — — 
at if one gives another a mortal Wound, and he dies Of heren in Ser. 
ie 8 an kHis land to the ehe- 


Ante 26x (e) 


I eee eee 25 ene mee 

x /, he ſhall forfeit his land, and hix.26þtrency hall be tried in England where 
Hu Croinpr. J. C. 84. a. 2 p. f Ed. 3. 20. pl. 6. *x H. H. P. C. 
1 inch 232. 2 Finch 216, 8. P. 1 H. H. b. C. 426. 1 Vent. 371. 


Michaelmas Terms 4 & 5 Elizabeth, in C. B. 
this wound, and he that killed him is attainted by verdi 


(a), and the 
books there 
cited. 


5 Point. 
If the term 


bS,P. Co.Litt , 


2 Finch 97. 


* 


N 1H. 14 H. 8. 
26. b. 
See the 
above cited at #945 ext 


. 


-- 
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villain dies, and the wife has the leaſe as ſurvivor, the king 

won office finding this matter ſhall have + the leaſe, and [ + 264] 

dall ouſt the wife ; for, he ſaid, if the king had entered in | 
the life of the villain, this had taken away the intereſt of the - 

viſe, and his delaying to enter ſhall- not deſtroy. his title 

once veſted, quia nullum tempus occurrit regi, Wherefore all 

te juſtices agreed that the intereſt of the wife now. plaintiff 

z taken away by the relation of the forfeiture. And Weflon 

kid that although the forfeiture ſhould only have relation to | 
the death, at which time the title of the wife accrued, yet in 

this n concourſe of titles the king's title by prerogative ſhall = P. 8. Ed.4.4- 
k preferred. u As if one is a-villain by birth, and land 2 
&icends to him, and his lord enters, and afterwards: he is e 54. 
found an ideot, and the deſcent is alſo found, the king ſhall pl. 6>Co. Lite. 
have the land; for the title of the lord to the body of the'vil- 30. h. 400. 55.2. 
kin commenced by the birth of the villain, and at that? Le, * * 
ine, by relation of the office, the king's title to his body W. Jones 21. 

mme nced in reſpeQ of ideocy, in which caſe the king Palm. 352. 


0 dae the land, not withſtanding his latches to ſuffer the 5 _ pe 26. 
le Neg 


nd of the villain to enter firſt, for latches of entry. ſhall ;Bac. Abr. 198. 
r hurt the king. »So, he ſaid, if a woman takes huſ- 

und, and has iſſue, and land deſcends to the wife, and the = g Co. 129. be 
band enters, ſo that he is intitled to be tenant by the cur- Hardr. 24. 

ty, and afterwards the wife is found an ideot, and her eſ- a 

ein the land is alſo found, the king ſhall have the land, 1 Nef K. 50 b. 
dif the wife dies the huſband ſhall never have the land , Vern. 7 Is 
F curteſy ; for by the firſt poſſeſſion of the wife the huſ- 3 Danv. Abr. 
nd was intitled to be tenant by the curteſy, and when the yy _ — 
dee is found, the title of the king ſhall have relation to the Abr. 1. Vis 
poſſeſſion of the wife alſo. So that both the titles come Abr. tit Curteſy 
nce at one ſame time, but the king's ſhall have the pre- H. Pl. 3. But 


unence ; and foraſmuch as the title of th king in this A ponds 


d XR is to the freehold. of the land, in that he ſhall have the King's title to 
ould M oay of it during the life of the wiſe, this ſhall utterly — of 
e 10 Wc anay the title of the huſband, which was veſted in him nnr cant. 
2 on - wr _ found, and therefore after the death of the — lon be 
lt ie ne ſhall not be tenant by the curteſy, but the iſſue ſhall than for 

ne of ART 1. 0 u have liſe of the ideot 
ic title | — . and —_— 
yen i0 to be any colour of reaſun why the huſband ſhould not be tenant by the curt:fy, ſeeing 
never WF >» t:le, though initiate by the ſeizin of the wife, is not conſummate nor begins to any 
the = until her death, at which time the king's title is at an end. So that upon the 

N bulband has oo perfect t'tle at the time when the king's title commences, and there- 
debt of WG it cacuct be frickly ſaid that there is a concourſe of titles in this caſe, and the huſband's 


in no more fition to the king's prerogative than the title of the iſſue does, 
rol which look for the land as long as the diet cat have any interelt in ic. 


8 * 
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have the land out of the king's hands, if it be not held of 
the king, and if it be, the king ſhall have it by the ward. 
ſhip of him during his nonage. So that in things of an in- 
ant the king ſhall be preferred. But he and the reſt of the 
juſtices agreed that the forfeiture ſhall have relation to the 
lifetime of the ſaid fir James Hales, and fo this laſt point is 


out of doubt. Whetefore upon the matter in law all the jul. 


42 — P fee-fimple is not determined by his death, as a leaſe of 


lncumb. 4 


3 Bac. Abr.392 avoided it is good, for which reaſon it ſhall be intended 
See ante zo Continue until the avoidance be ſhewn. As to the ſeco 


(1), and the 
books there 


bar was inſufficient for thtee cauſes. Firſt, for that it is 
years is not pleaded to be confirmed, and therefore it is not 


to be averred. Secondly, for that although the office finds 
both the leaſes, yet it does not find preciſely that the ſaid fic 


Domini 1559, and the new leaſe made to the plaintiff and 


tices agreed that the title of the wife to the leafe is taken 
YT + | 


But note, Brown at the end of his argument faid, that the 


not found' that the archbiſhop is alive, For the leaſe for 12 
good longer than for his life, for which reaſon. his life oughe 


ames was poſſeſſed of them at the time of drowning hin 
elf, for which reaſon the office is not ſufficient therein tc 
Fntitle the king and queen. Thirdly, that the day of thi 
treſpaſs is aſſigned the 21ſt day of November in 
year of the reign of the preſent queen, which day is in 


her huſband did not commence until Micharlmes 1560 
which is the Michaelmas after the treſpaſs affigned, ſo th 
the plaintiff has aſſigned the treſpaſs before the commence 
ment of the new leaſe, and yet the defendant has not give 
her any colour, for the new leaſe which was not then cc 
menced is no colour to her, and therefore they had no cut 
to argue the matter in law which they had argued. Forwhic 
three cauſes the plaintiff ought to recover for the inſuffici 
cy of the bar. = 

To which it was anſwered by the lord Dyer, that for : 
thing ſhewn in the record it might be that the biſhop 
alive. And if he was not, a leaſe made by him who has ti 


' nant à for life is, but it is only voidable, and until it 


int, it is pleaded in fact that fir James was 7 

th the eſtates at the time of drowning, himſelf, And 
the plea and the office, which finds both the leaſes, be | 
together, it will appear manifeſtly to the court that he 
poſſeſſed of them at the time of drowning himſelf. 4 


At which day here came as well the aforeſaid Margaret as 


pleaded is ſufficient in law to preclude the aforeſaid Mar a- 2 


claim. And the aforeſaid Cyriack may go thercof without 


* a F ; 1 85 4 ; _— 5 
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the third point, he ſaid that if the plaintiff's [eaſe was not 
commenced at the time of the treſpaſs ſuppoſed, from thence - . +... - 
it follows that ſhe had no title, and was not able to puniſh 
this of an SEE. And tho' colour is riot given by 
the Jefengane; yet 1 . 
uff has no title, it would 


lows. 


ons, judgment was given the ſame term, as fo 


; . ” 


the aforeſaid K yriack by their attornies aforeſaid. And cord. 
thereupon the premiſſes being ſeen, and by the juſtices here 
fully under ſtood, it ſeems to the ſame juſtices here 
that the aforclaid plea of the aforeſaid Cyriack above in bar 


5 


ret from having her action aforeſaid againſt the aforeſaid ). 
riact, as the Aerelzid Cyriatk has above alledged. There- 


thing by her writ aforeſaid, but be in merey for her falſe 


Gy, C. 5 n | 


_— 


it appears to the court r that the plain-, 7 1 | 
| be hard that ſhe ſhould have judg- 2 
ment. And at laſt, notwithſtanding the ag excepti- (1),(m),and ( 


The reſt of che 


2 i 
„ar N 


* 1 


rl | 


fore it is conſidered, that the aforeſaid Margaret take no- Judgtnent. | 


J. be made on 
© a Sunday, it 


8 n , A ; 
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| [+265] 4 A brif 2 of a judgment upon demurrer, and of the ar- 


puments therein, given by the juſtices of the King's Bench 

1 Michaelmas 1 1 the nth 127 fifth . of the 

 ,rergn of queen Elizabeth, upon @ writ of Error brought by 

= , George Fiſh brother and heir of. Edward Fiſh, again Ed- 

NES OO et aid bi et. And the retord appears among he rolls in 
Eaſter term 4 & 5 Philip and Mary. Rot. 168. 


anne ge, FT appicats by the faid record, that George Fils brother and 
45 Tu] hen-ef Edward Fiſh brought 2, writ of er $2 | 
I any of the bench returnable in Eaſter, term 4 & 5 Philip and Mary, 


error in the king's 


| N 4 upon a fine levied on the octave of St. Michael 2 U 3 Phi- 
; be to the lib and Mary between the ſaid Edward Brolet complainant, 
| flatute of 4 H. and the ſaid Edward Fiſh deforceant, of the tenements in 
Welwin Codicote and Parva yet in the county of Hertford 
males all the upon an acknowledgment. of right, as that which the ſaid 


WW proclamations Edward Broket had of the gift of the ſaid Edward Fi: 


erroneous, 


* — Upon which fine proclamations were made, biz, four in 
- 3 the fine the ſame term, and four in every other of the three terms 
id, which re- then next following, and the 13th proclamation was con- 


ins a diſcon · dained to be made on the ſeventh day of June in the term of 


© tinuance, as 2 


zem. the Holy Trinity 2 & 3 Philip and Mary. And after the 
' . 25 8. C. removal of the record, and the proclamations certified, the 
Dy. 181. b. 


writ was diſcontinued, and the plaintiff ſued another writ 


4276. pl. 34. of error of the ſame record, quod coram vobis refidet, in Eaf- 


| . ter term 3 Elizabeth, and upon this the plaintiff aſſigned 
1 Finch 6. 


> Finch 7. ſome errors, which were not of any effect, nor doubtful, 


W Wiog.Max.reg but the moſt effe tual error which he aſſigned was as fol- 


F 


rr 
5 * 2 2 2 = 4 


pl.3- 3 Danv. lows. Alſo in the record and proceſs aforeſaid, it is further 
| Abr. 63. pl. 7. erred, in this, to wit, that the afore A ppb of the Holy Tri- 


nity in the aboveſaid ſecond and third years of the reign 7 the 

aforeſaid late king and queen Philip and Mary, ( in which term 

the 72025 thirteenth proclamation was made) begun on Friday 

the fifth day of Fune in the ſame ſecond and third years, and 

that: the jeventh day of the ſame month of June (on which day 
the thirteenth proclamation in the record aforeſaid ſpecified was 
made) was the Lord's day, and that the Lord's day by the com- 
mon law of this realm of England was not then, nor ever was, 
a law day, nor a day lawful jor fines to be proclaimed, or pleas 
inthe bench aforeſaid to be levied, 2 done, or holden, 
and this he is ready to verify ; w 


and others which be in the record aforeſaid, the ſame George 
preys that the fine aforeſaid, with the proclamations Grun 


erefore for the ſaid error, 


| 
| 
| 
| 
| 
0 
y 
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7 © Fiſh verſus Broket, in B. K. DEE. 
not made according to the form of the flatute in ſuch caſe lately 
made and provided, may be reverſed, and halden for none. 
And upon this he prayed a ſcire faciar againſt the ſaid EA- 
ward Broket, and had it, and thereupon the ſaid Edward 
Brolet came and ſaid in nullo.eft erratum. | | 

And this matter was argued in the ſaid term of St. Mi- ng. e, 
chael by Loveleſs.on the behalf of Fiſh, and by Jefferies on 4 & 5 Els. 
the behalf of Broket. And the point argued was, whether For the plain- L 
the whole fine Hows be conerln The the error in 125 13th tis. | 

roclamation. For it was granted by all, that all the gro- =. j 
Figs — were thereby erroneous — reverſible, becauſe ts” 4 
the juſtices do not nor ought to ſit on a Swiday,.. but. that E. the äs 
day is, for the ſolemnity of it, exempt from ſuch buſineſs above cited. 
by the common law, to the intent that all men may apply <>. 
themſelves to prayer, and to honour God on that day. 54 
And foraſmuch as it appears to the court that this 13th pro- 
clamation, contained in the record to be made on a Sanday; + 


could not be made, nor. was made on that day, becauſe the . s 
l court did not fit, or if it was then made it was void; from #785 4 
f — thence it follows, that the proclamations were not made ac- cn 
5 cording to the effect of the ſtatute of 4 H. 7. cap. 24+ which 
ordains that the fine ſhall be ſolemnly proclaimed in the - > 
i ſaid court the ſame term in which it is engroſſed, and three 
f terms next following the ſame engroſſment, at four ſeveral | 
4 days in each term, and that the proclamations being ſo had 
Fl and made, the fine ſh4ll be final, and ſhall conclude. as well 
2 privies as ſtrangers to it. And then if four proclamations 
4 are not made 1n each of the four terms, the fine ſhall not 1 
x conclude privies, or ſtrangers by the aQ, but it reſts as it was 28 
the at the common law; and becauſe the 13th proclamation iss 
rk here wanting, or was ill made, whichever it be, there are 
47 only three proclamations made that term according to the 
3 ſtatute, and in all but 15, which are of no more effect than 
40 if none at all had been made; and ſo it was held and admit · 
= ted by all. But as to the point in queſtion, i op argued f i 
= that this defect in the 13th proclamation made the whole ,,. GE 
oh fine erroneous, For before this ſtatute a man might levy a, x,y. ap. 44. 
2 fine without theſe proclamations; and ſo he may ſince this gives Aion * 
den, ſtatute, for in the end of it it ſays, every perſon hall be at li- 2 0 
. berly to levy a N according to the form ordained by this ac, or common law | © 
urg. «cording to the manner and form aforetime uſed. And then without pro- 
eſaid when the party has election to levy. a fine according to the — 9 

of common law, or according to the act, if he intendsto levy that garde 


according to the act, and he meddles with the act, and with proclamg-. 


not purſue it in all points, but meddles with part wy hs e * 
mb. 
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Michaclmas Term 4 & 5 Elingbeth, In B. R. 


and omits other part veguifite, thereby the whole "ſhall be 
erroneous. And therefore here, when there ig an order 
and form of a fine at common law, and the act has added 
proclamations to it, now theſe proclamations are become 
b part of the fine, and they and the fine are one entite thing, 
and one ſame record, and not ſeveral, and then if part of 


* 


they and the fine together are by the operation of the 2d, 


1 | whole ſine is erroneous. | 
EZ contre for the On the contrary Jefferies and all the juſtices argued, that 


4 * ele was beſore the act in form and ſubſtance. And when the 


| fine, but the | | hi 
1 the the fine, this is another thing ordained for another purpoſe, 


continues, S. P 


Fine Z. 3. pl. S. one entire thing, or one ſame record. For the fine is by it- 
| [+ 266 ] ſelf one matter of record + perfe& and full before the proela- 
| The f ne and mations made, and it binds the parties and the right of the 
the proclama- land between them before the proclamations, and the pro- 


are not one en- 


dere matter of of record, which have another entry in the record after the 
W record, but ſe- fine. Wherefore although the proclamations are grounded 


- veral, 8. P. 


if | - "oY al 
WT Palm gz Vin. upon the fine, and are purſuant to it, yet they are ſever 


Ar. tit Fine F from the fine, and they and the fine are feveral matters of 
b. pl. 3. Weſt's record, for which reafon error in them is not error in the 


Ind pr. 2. fo fine. As in treſpaſs, if the plaintiff has judgment to reco- 
4 ee ver, and afterwards has à capias ad ſatisfactendum, and out- 


proclamations laws the defendant upon it, if there is crror in the outlawry, 


W 2 not error in and a writ of error is brought upon it, this ſhall not reverſe 


ene. thefirſt judgment; for although the capias dd fatisfaciendum 
{ But error is is founded upon the firft judgment, yet the judgment of out- 
: me mes. lawry 1 os; and the firſt judgment to recover the da- 
ons void. f. Þ, mages, are ſeveral, and ſeveral} matters of record. Nut 
| Weſt's $1mb.. error in the firſt judgment ſhall reverſe both, though not 
. 2. ſo· 31. h. c contra, cauſa qua ſupra. So in an aQicn of account, if a 
H. 6. Ed. 4. man be adjudged to account; and afterwards proceſs goes 
13 4 8 out againſt him to account; if there be error therein, this 
1 le LET ſha}} not reverſe the firſt judgment, for they are ſeveral 


44 17 bo. he a wa ters 


2 £ 
1 


that which is entire is faulty, the whole is faulty And he 
put ſeveral caſes to enforce this. And fo it ſeemed to him 
that by the conjunction of the preclamations to the fine, 
one entire thing, and that by reaſon of the defect in the 
23th proclamation, not only the proclamations, but alſo the 
efendant. the act does not ordain a new form of the fine, but the an- 
| ſtatute of cient form of fines continues, fo that the fine remains as it 


the form of the ſtatute gives to the party, if he pleaſes, preclamations upon 


viz. to giye notice to ſtrangers ; ſo that it is quite a diffe- 
Vin. Abr. tit. rent matter, and the fine and proclamations are not become 


Long upon it clamations which are made afterwards are another matter 


TSK 


8 , , 


' Fiſh werſur Broket, in B. Ry 


matters of record, and the one comes aſter the her, d, Jo » via. Abr. tit. 
here the fine was good before the proclamations, and the Error E. b. 
proclamations which are another thing, being ill and ee . I 
neouſly made, ſhall not deſtrey the force of the fine which © 
ys good before the proclamations... And maiy other god — 
caſes were put upon this head. And efterwards the juſtices 

gwe judgment that the proclamations ſhould be reveried, 

and that the fine ſhould ſtand in force, Which judgment 

here follows, vis. | L d tin 


Whereupon all and fingular the premiſſes heing ſeen, The judgment. 
and by the court of the lady the queen here 1 fully — 2 
derltood, and mature deliberation being thereupon had, for 
that it evidently enough appears to the court of the lady the 
queen here, upon diligent ſearch therein by the ſame court 
made, that the aforeſaid /eventh day of June, on which the 
foreſaid 1 3th proclamation is ſuppoſed in form aforeſaid to 
be made, was the Lord's day, and not a Jaw day, by reaſon 
whereof all the proclamations aforeſaid upon the ſine afore- 
aid in form aforeſaid proclaimed and made are erroneous, 
wid, and of no effect in law, it is conſidered by the ſame 
court that all the proclamations of the fine aforeſaid in form 
ioreſaid made for the error aforeſaid be reverſed, annulled, 
ind wholly for none had, and that the aforeſaid George Fiſþ 
be reſtored to all that he has loſt by reaſon of the proclama- 
tions aforeſaid, c. And further by the ſame court of the 
lady the queen here it is conſidered, that the fine aforeſaid 
te adjudged and affirmed ſufficiently good and valid in law, 
xccording to the form of the ſaid fine, as a fine levied with- 
vut proclamations, the ſaid cauſes or matters above aſſigned 
for errors in any Wiſe notwithſtanding. 1 


In this caſe it ſeemed to many that the ſaid George Fiſh, did Nia las by the 
nt need to have brought a writ of error to reverſe the procla- porter: 
nations, for that any one might avoid them by plea will engugh, If any of the 
without any reverſal by error. For the flatute makes. the fine Proc —_— 
l be final, and to conclude as well privies as ſtrangers te it, if — to be 
le proclaimed at four ſeveral days in the four feveral terms. made upon 2 
And if this be not done, there is no proviſion or order in the fta- — nu PA 
"ute, but the proviſien of the ſtatute is only where: all this is by — as 
dine, — it follows from hence that every one againſt well as by writ 


um it is objefted ſpall ſay that the proclemations. were net * —— N70 
| 40 pl. 6. Vin. Abr. 
tit. Error A. pl. 


9. Welt's Symb. pt, 2. fo. 71: b. 


Michaelmas Term 4 & 5 Elizabeth, in B. R. 

made according to the ſtatute. And fo it was adjudeed 
THY. oh ingly, as it is hereafter ſhewn, in 1. like = © ugh 
2 os fame parties: For theſe ſame -tenements were entailed by Thi 
2 FormulPlacit mas Fiſh 10 the ſaid Edward Fiſh and tv George Fiſh, , 
155. a gfter the death of the ſaid Edward Fiſh, who died without j 
' ſue, viz. the 12th day of May in the 4 & 5 Philip and Mary 
the ſaid George Fiſh, as heir to the ſaid tail, purchaſed a for 
medon in deſcender againſt the ſaid Edward Broket fer the ſai 
tenements, which writ was returnable and returned on t/ 
morrow of the Holy Trinity then next enſuing, and afir 
wards the ſaid Edward Broket appeared, and pleaded in ba 
another fine with proclamations levied by the ſaid Edward Fiſt 
to the ſaid Edward Broket of the ſame tenements on the morr, 
of the Holy Trinity in the 2 & 3 Philip and Mary ; and 1 
3 in the firfl three terms, viz. in the terms of 1h 
oly Trinity, (in which it was levied) and of St. Michael 
and of St. Hillary, were well and duly made, but be plead: 
the laſt four proclamations to be made, as follows, viz. th 
thirteenth proclamation was made the 22d day of June it 
the term of Eaſter in the third and fourth years of the afore 
ſaid late king and queen, the fourteenth proclamation w 
made the 25th day of June in the ſame term, the fiftcent! 
proclamation the 28th day of June in the ſame term, th 
ſixteenth proclamation the 31ſt day of June in the (am 
term Againſi which George Fiſh replied and ſaid, that th 
term of Zafter in the third and fourth years aboveſaid, | 
which the aforeſaid thirteenth, fourteenth, fiſteenth, an 
? ſixteenth proclamations of the fine aforeſaid are ſuppoſed | 
be made, begun the fifth day of May, and ended the lil 
day of the ſame month of May, andehis he is ready to ve 
= Sc. M bereupon Edward Broket demurred in judgment 
And upon this demurrer it was adjudged that George pu 
recover. And the record thereof is among the * 

yo x 

So that George Fiſh by plea, without ,writ of error, aveie 
the proclamations unduly made, and ſo it ſeemed to many il 
be might have done here, and that he. was not driven to h. 
writ of error. And it ſeems that as the avoidance there wa 
becauſe the proclamations were not made, ſo is it in the fi c 
Bere; for although the record ſays that the 1 74h proclamat 
was made on the ſeventh day of June, which was Sunday, 
the point of the error therein ſeems to be in the non ſeaſance, "1 
ther than in the miſ-feaſance of the proclamation, 7 that whi: 
is ſaid by the record to be made upon a Sunday cannot be 7 
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Fiſh verſus Broket, in B. R. 


1 be made then, inaſmuch as the court did not fit, and it can- 
nt be done but in court. And ſo the juſtices took it. So + that 
that which is reported to be made the ſeventh day of June ſball 
be taken on a 705 and that it was not veath made, and fo 


like to the other caſe. But although Fiſh might have avoided it 
by plea, neverthe 7 = it was taken that a writ of error would 
lie well enough. 


ut Filk's deſign in bringing the writ F er- 
rar was to reverſe and annul the whole fine, and to avoid the 
diſcontiuuance, and to be reflored to the land, and not only to 
avid the proclamations ; but that he could not do, as it is ſhewn 


Here. 


A report 


Sir John Rateliff®s'Caſe, in Cur. Ward. 
A report of the reſolution of the court of Wards touching ti 
ward/bip of the body of Sir John Ratclilf hnight, and of th 


decree made thereupon with the aſſent of the counſel and aſif.- 
ants of the ſaid court, in Faſter term in ibe fixth year 12 


 . reign of Queen Elizabeth. 
Faſter Term | T was faund by office in the county of Somerſet the laſt 
6 Elis. day of April 4 & 5 Philip and Mary, after the death of 


Where the heir Mary counteſs of Arundel late wife of Robert carl of Suſſex, 


apparent of a by force of a writ of diem clauſit extremum, aſter the death of 


Fuchtel ice the ſaid counteſs, directed to the eſcheator of the ſaid coun- 


is made a! ty of Somerſet, that king Henry 8. by his letters · patent dated 


knight within in the 33d year of his reign, gave to the ſaid Robert earl of 
Suſſex, and to the ſaid Mary then his wife, the reverſion of 


a Fa the 8 
and the ancef. the ſite of the abbey of Cleve, which was leaſed for years, 


tor dies, the and alſo the manor of Cleve, and divers tenements, to have 
rb he to them and to the heits males of the body of the ſaid Re 
Mall not be in bert on the body of the ſaid counteſs begotten, the remain- 
ward, nor pay der over to the heirs males of the body ot the ſaid Robert be- 
ng BE _ gotten, by force of which they entered, and were ſeized ac- 
eee. 6 Co. cordingly; and that the ſaid Robert died, and afterwards 
74. a.b.8 Co, the ſaid counteſs the 20th day of October laſt paſt before the 
he Inſt. taking of the office died, after whoſe death the ſaid reverſion, 
3 s 2 and the ſaid manor and other the premiſſes deſcended to the 
Wards, &c. 10. ſaid fir John Ratclif knight, as ſon and heir male of the 
Sed contra Bro. body of the ſaid Robert earl of Suſſex begotten on the body of 
1 the ſaid Mary, which fir John RatchfF knight was of the 
B. N. C. ſ. 379. age of 18 years the zoth day of December laſt paſt before the 
fo. 82. b. finding of the ſaid office; and that the premiſes were held 
TE t. J. O. of the ſaid king and queen in capite by the ſixth part of a 
knight's-fee, and this office was returned into the chancery, 
and certified into the court of wards. And when the ſaid 

fir John Ratcliff came of full age, he 8 his livery, 

And the court of wards required of him, for the queen, the 

value of his marriage, and demanded of him what he could 

ſay in diſcharge of it. And he, by his counſel, ſaid that 

before the title of wardſhip accrued, viz. in the time cf 

king Edward 6. he was made a knight, and is found 

Zoe lm. Gloſt knight by the ſaid office, by which degree he was enabled 
ad Weds, to do knight's-ſervice. And wardſhip is due to the lord in 
Craig de Jure reſpe& ot the imbecillity of the perſon to do knight's-ſervice; 
Feud. 284. 2 for when the lord gives land to his tenant to do knight 
1 ſervice as often as there is occaſion, and the tenant die, 


hus 


Commonw.12! 
228. 


Sir John Ratclif's Caſe, in'Cur. Ward. 


+. being within age, and ſo unable to perform ki the — 
he 1 EX able che the lord fhoyld have the 125 2 


the Wn”; Fes wth th oc 
the land, that with the profits thereof he may fini 
1 1 bo the ſervice, b and the wardfhip of the body, that, Fort eie. de 


rain him up, and inſtruct him how to do ſuch fer- ud. leg. Angl. 
=. he is able. But when he is made a knight by cap. 44. and Sel- 


's Notes 


ting, who is the chief captain f of all chivalry, or by 1 4 268] 
ather great captain aſſigned by the king for that 2 3 

te is thereby allowed and admitted able to perform Smiths Com- 
's-ſervice,, and then his body ought not to be in ward, monw. 125. 
we his imbecillity ceaſes, et ceſſants caufa, ceſſabit . 158 — 55 
„ And to enforce this argument they cited the ſtatute 140. Cowel's 
lagra Charta cap. 3. which ſpeaking of knight's-ſorvice Inſt. 37. f. 2. 
theſe words in it, viz: and after ſuch an heir has been in 1 
l, when he comes to full age, that is, to the age of one and, 8 

y years, be Hall have his inheritance without relief, and 


ut fine ; fo that if 'fuch an heir being within age be made 6 Co. 74. a, 


Ke wht, yet nevertheleſs his land ſhall remain in the cuftody of 18 
'be d unto the term aforeſaid. From which act it appears, Cowel's Inſt. 
ae. be common law if the ward was made a Knight, 37, fl. . 


kg his nonage, he ſhould thereby be out of ward both, Co. 54. a. 
dy and land, and for the detaining of the land to the Cro. J. 156. 
advantage the act was made. And if the degree of a 

bt ſhould make him who was in ward to be out of ward, 


} the * * „ * * A o 

de like reaſon © if he is made a knight in the life of his, gte the bool 
* for, his perſon ſhalt never be in ward, and if it ſhall eited 3 267 
485 de in ward, then no marriage nor value far the ſame at the head of 


te due to the guardian. For which reaſons he prayed d. cal. | 
diſcharged of the value of his marriage, and to have | 
livery, And hereupon deliberation was taken, for the 


ny had come in Queſtion many times before, as in the caſe 
count Mountague and others, but they had all 


npounded with the king or queen for the time being, « go it was de ne 


my "as ſaid. But fir Jchn Ratcliff would not compound, in Sir Anthony 

ould 9 ""ed law and juſtice. For which reaſon the court rows _ 
tha a deliberation, and the rather, becauſe the rule of ,, B. N c. 
4 uld be a precedent to others who were in like caſe; and 1. 379. fo. b. b. 
ended three years before they came to a full reſolution, 


t laſt this Eafter term in the ſiæib year of the reign of 
kn Elizabeth, they adjudged that he ought not to be in 


1 In a f x , 

ice; er bis body, and that the value of the marriage was 
jou due to the queen. And upon this they made their de- 
der 45 follows, wiz. Eafter term in the th year of the 


qucen Elizabeth, in the book of decrees of the court of 
b 3nd ver es. 
Where 


The Decree. Where the maſter and counſel of the queen's maj 


* 


Eaſter Term 6 Elizabeth, in Cur. Ward. 


court of wards and liveries have heretofore ſtaied ft 
Ratcliſ knight and heir of the body of the right honou 
Robert late earl of Suſſer, and of the lady Mary his wife 
ceaſed, to proſecute his livery forth of the queen's maj 
hands, although he were of full age the 29th day of D; 
ber in the third year of the reign of our ſovereign lady 
queen's majeſty that now is, until her highneſs were 
ſwered of the value of marriage which ſhe claimed to ! 
of the ſaid fir 2 ef of which value of marriage 
ſaid fir Fohn Ratcliff and his counſel learned have prete 
ed to be acquitted and diſcharged, for that the ſaid fir 
Ratcliff was made a knight by the late king Edwor: 
fixth, before his lands and tenements deſcended unto b 
and thereupon the ſaid maſter and counſel, after long 
beration thereupon had, and full reſolution thereupon n 
by the opinions of fir James Dyer knight chief juſtice of 
common bench, and of fir Edward Saunders knight e 
baron of the exchequer, aſſiſtants unto the ſaid court, h 
determined, decreed, and ordered, that the ſaid fir 
RatclifF is and ought to be clearly acquitted againſt our 
ſovereign lady the queen for and concerning the value o 
marriage, by reaſon he was made a knight, as is afore 
and thereby out of ward touching his body, and that 
ſaid fir Joh Ratclif ſhall proceed with his ſaid livery, » 
out yielding, making, or paying at any time any fine 
ſum of money for his ſaid marriage, or for the wardſhy 
his body. Provided always that this decree ſhall not in 
wiſe extend to the mean rates of this land. 


The Pleadings : Say verſus Smith, &e. 
ite. 8 1 


f report of a caſe argued and adjudged by the ruflices of [ + 269 
23 nch in Eafter term 15 2 2 ja A 
wen of queen Elizabeth, upon a demurrer in replevi 
raght by William Say plaintiff” again John Smith and 
mas Fuller defendants. And the record ts entered 
; the records of Michaelmas ferm 3 & 4 Elizabeth, 
Ia, 1530, and is as follows. eats 


JAN Smith gentleman and Thomas Fuller were ſum- Mic. Term 


to | noned to anſwer William Say gentleman of a plea, * to 4 Elia. 
= wore they took the cattle of the ſaid Milliam, and them * 


I detained againſt gages and pledges, &c. And : 

= the dane Willem - Thomas Carpenter his attor- ties. 

iy that the aforeſaid John and Thomas the 19th day of — prece- 
in the third year of the reign of the lady the queen 1 

it Ilenbam in a certain + place called Marl. Creſis, 5 

he cattle, viz. nine cows of the ſaid William, and 1 Nt, H. 22. 


h detained againſt gages and pledges until, Sec. ger Fl 
n xefore he ſays that he is damnified and has damage to $teriy, in re- 
br ve of 20/. and therefore he brings the ſuit, &c. plevin the par- 


ithe aforeſaid. Jahn Smith and Thamas Fuller by Robert where the t. 
rin their attorney come and defend the force and in- king was muſt 
ben, &c. and as bailiffs of Edmund Smith well ac- 1 
edge the taking of the cattle aforeſaid in the aforeſaid . 


* where, &c. and juſtly, &c. becauſe they ſay that the the town, and 
1 pace called Marl-Crofts, in which the taking of the ſo "= 5% 4 
alle doreſaid is ſuppoſed. to be done, is, and at the afore- 3 


ne of the taking of the cattle aforeſaid ſuppoſed to be R. Haw. 

VWs, 20 acres of land with the appurtenances in Men- pe _ the 

preſaid, which are, and at the aforeſaid time when, cited in the 

ere, the ) frechold of the aforeſaid Edmund: And margin. And 
tle 


e the cattle aforeſaid were at the aforeſaid time when, — — —— 
the aforeſaid place where, &c. the graſs in the ſame Gilb. Ls 


yoning eating up, and doing N there, the ſame apo 16s, 
ind Thomas, as bailiffs of the aforeſaid Edmund Smith 166. 
tnowledge the taking of the cattle aforeſaid in the » Note here 


3 where, Wy and juſtly, &c. damage there ſo — . = 
i the aforeſaid JYilliam Say ſays, that the aforeſaid 2 by £ 
nith and Thomas Fnller, as bailiffs of the aforeſaid Bro. Defence 
| Edmwid 28. 

Note here a- 
| Unage-ſeaſant in the place which is alledged to be his freehold, * this good, 2 
due. fn he wasſeizedin fee of the place where, 8. E. 4 Ed. 6. Bro. Avow- 

+. 1. 309. - 


| aforcſaid place where, &c. becauſt he fays that long b 
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Edmund Smith, for the reaſon before alledged ought 6 
acknowledge as juſt the taking of the cattle aforeſaid ; 


the afotelaid time of the taking the" cattle aForeſsir 
William Norton gentleman was ſeized in his demeſn 
fee of and in the aforeſaid 20 acres of land in Which 
and them held of Robert Shoreditch gentleman, as of d. 
nor of Ienbam in the eounity aforetaid, by fealty onl 
all ſervices and dues to be claimed in the fame. And 
ſo ſeized thereof, before the aforeſaid time of the taki 


| 

| 

_ cattle aforeſaid, viz. the 2oth day of January in the 
Feat of the teign of lord Henry the eighth late king of t 
© land the father of the lady the yore now, at 16 1 
aforeſaid county of Middleſex, the aforeſaid Milllan 2 
by a certain indentute made between the faid Ni,˖ꝭõuu : 
ten of the one part, and one John Kirin of the ſancil : 
and county tilemaker of the other N part v t 
ſealed with the ſeal of the ſame William Merton, the © 
Milliam Say here produces in couft, the date whereof al 
ſame 20th day AP pears in the year aboveſaid) p 4 
demiſed, and to farm let the aforefaid 20 acres of He 
whieh, &c. amongſt other things to the aforeſaid 7 
ton, by the name of one cottage, and one croft call i 

| Tyle- ouſe-Croft to the ſame adjoining, with a ſmall t 
dow to the ſame appertaining, and one meadow call . 
dermead, four crofts called Marl-Crofts, one grove WW 4 
ratudes- Grove, certain parcels of meadow contain 

_ eſtimation eleven acres, twenty and five acres lying il 's 
tingrowfield, Middlefield, and Roxburnfield, and w de 
Hedgerows of the woods, timber, and under-woods BW . 
ing or being upon the aforeſaid lands, or within 20 Po! 
thereof in the pariſhes of Riſip and Itenbam aſoteff ne) 

| have and to hold the aforeſaid cottage and other t Say 
miſſes aforeſaid with their appurtenatices whereof, end 
the aforeſaid John Kirton his heirs and affigns from i © 
of &. Michael the archangel then laſt paſt next brag be 
date of the indenture aforeſaid, unto the end and WW "at 
ten years from thence next and immediately on . 
fully to be compleat. And the aforefaid John gu vel 
the ſame indenture to pay at the end of the ſaid tem Nor 
cars, to the aforeſaid Yilliam Norton and one ſom 

his wife, their heirs and affigns, ten thouſand tiles, WW Gm 
value thereof in money, by the name of a groſſom de 
further then and there it was agreed and granted eſſe 
the aforeſaid William Norton Fi Jobn Kirton by * 


The Pleadings : Say verſus Smith, &. 


lad indenture, that if the aforeſaid John Kirton, his heirs 
or affigns, ſhould pay or cauſe to be paid to the aforeſaid 
Villam or Joan, their heirs or aſſigns, the ſaid ten thou- 
and tiles, or the value thereof in money, at the end and 
erm of every ten years from thence next following, that 
then the aforeſatd William Norton granted and promiſed for 
himſelf, his heirs and aſſigns, by the aforeſaid indenture, 
that the aforeſaid John Krton, his heirs or aſſigns, ſhould 
have a perpetual demiſe, farm, and grant of the premiſſes, 
ind of every parcel thereof with the appurtenances, from 
ten years to ten years continually and enſuing out of the me- 
wory of man, paying therefore yearly the rent of 4/. 16s. 8d. 
and the aforeſaid tiles in manner and form above ſpecified, 
25 in the ſame indenture amongſt other things more ful] 

appears, By virtue of which demiſe the aforeſaid John Kir- 
un was of the aforeſaid 20 acres of land with the appurte- 
hances in which, &c. among other things poſſeſſed, during 
all the aforeſaid: term of ten years to him before granted. 
And the ſame William Say in fact ſays, that the aforeſaid 
term of ten years ended and expired long before the afore- 
ſaid time when, viz. on the feaſt of Se. Aich the arch - 
angel in the 14th year of the reign of the aſoteſaid late king 
+ Henry the eighth, and that the aforeſaid John Kirton, at 
the end of the ſame term, viz. on the morrow of St. Mi- 
char the archangel at Nip aforeſaid, paid te the aforeſaid 
William Norton and Joan ten thouſand tiles by the name of 
1groſſome ; whereby the aforeſaid John Kirton, by virtue of 
the demiſe aforeſaid, was of 'the atoreſaid 20 acres of land 
with the appurtenances in which, &c. among other things 
poſſeſſed for another term of other ten years from thence 
next and immediately following. And the fame William 
vo in fact ſays, that the aforeſaid other term of ten years 
ended and expired before the aforeſaid time when, &c. viz. 
en the feaſt of St. Michael the archangel in the 24th year of 
the reign of the aforeſaid late king Henry the eighth, and 
that the aforeſaid John Kirton, at the end of the ſame term, 
Viz. on the morrow of the ſame feaſt of St. Micha?! the 
uchangel at Riſlip aforeſaid, paid to the aforeſaid William 
Norton and Joan ten thouſand tiles by the name of a groſ- 


demiſe aforeſaid, was of the aforeſaid 20 acres of land with 
the appurtenances in which, &c- among other things poſ- 
eſſed for another term of ten years from thence: next and 
immediately following. And the ſame William Say in fact 
day, that the aforeſaid other term of other ten a” 
an 


lome ; whereby the aforeſaid Jobn Kirton, by virtue of the 


[ + 270] 
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and expired on the feaſt of St. Michael the archangel in the 
34th year of the reign of the aforeſaid late king Henry the 
eighth, before which ſaid feaſt, and before the aforeſaid time 
of the taking the cattle aforeſaid, viz. the 12th day of fu. 
guft, in the 33d year of the reign of the aforeſaid late king, 
the aforeſaid William Norton, being in form aforeſaid ſeized 
of the reverſion of the aforeſaid 20 acres of land with the ap- 
purtenances, at Riſſip aforeſaid, made his laſt will and teſ. 
tament in writing, and by the ſame among other things 
willed and deviſed the aforeſaid 20 acres of land with the ap- 
purtenances in which, &c. among other things to the afore- 
ſaid Edmund Smith, to have to himand to his heirs for ever. 
And afterwards the aforeſaid William Norton there died, 
and the aforeſaid Joan ſurvived him. After the death of 
which ſaid William Norton the aforeſaid Edmund Smith was 
of the reverſion of the aforeſaid 20 acres of land with the ap- 
purtenances in which, &c. ſeized in his demeſn as of fee 
and right, by virtue of the deviſe aforeſaid ; and the ſaid 
Edmund Smith being ſo ſeized thereof, the aforeſaid Jobn 
Kirton at the end of the ſaid term, viz. on. the morrow of 
the ſame feaſt of St. Michael the archangel in the 34th year 
aboveſaid, at Riſſip atoreſaid, paid to the aforeſaid Joan 
Norton then widow ten thouſand tiles by the name of a groſ- 
ſome, whereby the aforeſaid Jabn Kirton, by virtue of the 
demiſe aforeſaid, was of the aforeſaid 20 acres of land with 
the appurtenances in which, &c. among other things pol. 
ſeſſed for another term of ten years from thence next and 
immediately following. And the ſame William Say in fad 
ſays, that the aforeſaid other term of other ten years ended 
and expired hefore the aforeſaid time when, &c. viz, on the 
feaſt of St. Michael! the.archangel in the ft year of the 
reign of lord Edward late king of England the fixth from 
the conqueſt, and that the aforeſaid John Kirton, at the end 
of the ſaid term, viz. on the morrow of the ſame feaſt of d. 
Michael in the fixth year aboveſaid, at Riſlip aforeſaid, pail 
to the aforeſaid Joan Norton widow ten thouſand tiles by the 
name of a groſſome, whereby the aforeſaid John Kirton, by 
virtue of. the demiſe aforeſaid, was of the aforeſaid 29 acres 
of land with the appurtenances in which, &c. among oth! 
things poſſeſſed for another term of other ten | years from 
thence next and immediately following. And the fame 
John Kirton being fo poſſeſſed thereof, before the aforeſaid 
time of the taking the cattle aforeſaid, viz. the 12th day 
Auguft in the year of our Lord. 1558, at Riſlip aforelai, 
made his laſt will and teſtament in writing, and by the — 
. amo 


—_ — —— . > #$ wn 0 
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among other things willed and deviſed his whole eſtate» 

term, and intereſt, which he then had to come of and in 
the aforeſaid 20 acres' of land with the appurtenances in 
which, &c. among other things to one John Kirton his ſon, 
and appointed and ordained the ſame John Kirton executor 
of his ſame teſtament. And afterwards the aſoreſaid Fohn 
Lirton the father there died; after whoſe death the atore- 
nid John Kirton the ſon, as executor of the teſtament afore- 
aid, before the aforeſaid time of the taking the cattle afore- 
ſaid, into the aforeſaid 20 acres of land with the appurte- 
nances entered, and was thereof poſſeſſed by virtue of the 
demiſe and deviſe aforeſaid. And the ſaid John Kirton the 
ſon being ſo poſſeſſed thereof, the aforeſaid Foan Norton 
died, and afterwards and before the aforcſaid time of the 
taking the cattle aforeſaid, viz. the 29th day of Auguft in 
the ſecond year of the reign of the lady the queen now, the 
oforeſaid John Kirton the ſon being ſo poſſeſſed thereof, at 
Riſip aforeſaid, granted all his eſtate, intereſt, and term 
of years, which he the ſame John Kirton the ſon, &c. then 
had to come of and in the aforeſaid 20 acres of land with 
the appurtenances in which, &c. among other things to 
the aforeſaid William Say; by virtue of which ſaid grant 
the ame William Say, before the aforeſaid time of the ta- 
ting the cattle aforeſaid, into the aforeſaid 20 acres of land 
vith the appurtenances in which, &c. entered, and was 
thereof poſſeſſed for the reſt of the ſame other term of ten 
eat then to come, by virtue of the demiſe and grant afore- 


ſaid, le ward William being ſo poſſeſſed thereof, put 


his cattle aforeſaid into the aforeſaid place where, &c. to 
en up the graſs then growing: Which ſaid cattle were in 
the aforeſaid place where, &c. the graſs there then growing 
eating up, until the aforeſaid John Smith and Thomas Fuller 
the aforeſaid 19th day of November in the aforeſaid third 
fear of the reign of the lady the queen now, at Jkenham 
toreſaid in the aforeſaid place called Marli-Crefts, took the 
ioreſaid cattle of the ſaid William Say, and them unjuſtly 
&tained againſt gages and pledges until, &c. as he above 
complains againſt them. And this he is ready to verify, 
vderefore for that the aforeſaid Fobn Smith and Thomas Ful- 
x above acknowledge the taking of the cattle aforeſaid in 
tte aforeſaid place called Aari-Crofts where, + 8&c. the 
ame William Say prays judgment and his damages by oc- 
caſon of the taking and unjuſt detention of the cattle afore- 
aid to be adjudged to him, &c. 

PART 1, X x And 


tals 
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Defendants de- And the aforeſaid William Say and Thomas: Fuller not ac. 
mur. know ledging any thing by the aforeſaid William Say above 
pleaded to be true, for plea ſay that the aforeſaid plea of the 
aforeſaid William Say above pleaded in bar of the cogni- 
zance aforeſaid is inſufficient in law to preclude the fluid 
Jobn Smith and Thomas Fuller from having their cognizance 
aforeſaid; and that they have no neceſſity, nor ate by the 
law of the land bound to anſwer the ſaid plea in manner ang 
form aforefaid pleaded. And this they are ready to verily 
wherefore for want of a ſufficient plea in this behalf the 
fame John Smith and Thomas Fuller as before pray judgment 


and a return of the cattle aforeſaid together with damages Wi th 
&c. to be adjudged to them, &c. it 
Joinder in de- And the aforeſaid William Say, for that he has above al 
Dans ledged ſufficient matter in law to preclude the aforeſaid Jo! nil 


Smith and Thomas Fuller from having their coguizance un 
aforeſaid, which he is ready to verify, which ſaid matter the 
aforeſaid John Smith and Thomas Fuller do not deny, no 
'thereunto in anywiſe anſwer, but the ſaid averment wholh 
refuſe to admit, as before prays judgment and his damap 

hy occaſion of the taking and unjuſt detention of the {air 
cattle to be adjudged to him, &c. And becauſe the juſtie ce. 
here, &c. will adviſe themſelves of and upon the premiſſeſ le 
beſore they give judgment thereon, day is given to the pat 
ties aforeſaid here until the octave of St. Hillary to bea. 
their judgment thereon, becauſe the ſame juſtices here there 
of not yet, &c. | 


The GASE. Tt appears by the record that William Say has ſued a re 
Eofler Tem 'plevin againſt Fobn Smith and Thomas Fuller, and declare 
6 Elia. that the defendants the 19th day of \November in the 3 
Leaſe for to year of the reign of the preſent queen at Henbam, in a ple 
years by inden- called Marl-Crofts, took his cattle, viz. nine cows. Th 
1 defendants ſay that the place contains 20 acres of land 

ante that if which are the freehold of Edmund Smith, and they as bail in 
1 to him acknowledge the taking for damage - ſeaſant. 1! 
ef theendand pfaintiff ſays, that before the taking William Norton 
nd, Ach rs ſeized of the ſaid 20 acres in his demeſn as of fee, and he 
tiles, that chen them of one Robert Shoreditch as of his | manor of Ilena 
he ſhall hare by fealty only. And he being ſo ſeized, the 20th day nen 


n January in the 4th year of king Henry 8. by an indents 
land from ten | ſuen * L 
gears io tem years preſ; 


ontinually following, and out of the memory of man this is a good leaſe for no more than 10 ye 
for . — that no. other term has any certain commencement, continuance, or eod. L whe 
3 Bac. Abr. 430, 431. 


Fay werſus Smith, &c. in C. B. 


enn forth leaſed the faid 20 acres among ather things to 
one John Kirton for ten years from the feaſt of Sr. Michuel 
then laſt paſt, fully to be compleat.' And the ſaid Job 
Linn granted by the ſame indenture to pay at the end of 
the laid term of ten years to the ſaid Milliam Norton and to 

his wife their heirs and aſſigns ten thonſand tiles, or 
the value thereof in money, in the name of a groſſome. 
And further it was agreed and granted between the ſaid 
Viliam Norton and the faid Jahn Kirton by the ſaid inden- 
ture, that if the (ſaid John Kirton, his theirs or aſſigns, 
hould pay to the ſaid William and Jaan, or their aſſigns, 
the ſaid ten thouſand tiles, or the value of them in money, 
tthe end and term of every ten years from thence next 
blowing, then the ſaid William Norton granted and pro- 
niſed for himſelf, his heirs and aſſigns, by the ſaid inden 
ure, that the ſaid Jobn Kirton, his heirs.or aſſigns ſhould 
hare a perpetual, demiſe, farm, and grant of the ptemiſſes 
rom ten years to ten yeats continually and enſuing out of 
be memory of man, paying therefore yearly the rent of 
y, 165. 8d. and the aforeſaid tiles in manner and form above 
hecified ; by force of yhich the ſaid Jebn Kirton was poſ- 
efed of the ſaid 20 acres. And: he ſhews further, that at 
the end of the aid ten years, ,yiz. on the morrow of St. 
ſchuel in the 14th year of king Henry 8. the ſame Jobn 

paid to the ſajd (William Norton and his wife ten 
mand tiles in the name of ,a graſſame, whereby the 
ne John Nirton by virtue pf the ſaid leaſe was d of 
be laid 20 ares for other ten years thence enſuing, and he 
fads alſo the like payment at the end of thoſe den years, 
f. on the morrow of St. Michael in the 24th year of king 
inn 8. and he, pleads the like payment at the end of ten 
n next following, viz. in the 34th year of king Henry 8. 
de to the ſaid, wife, and he -ſhews that the huſband de- 
dthe reverſion, to the ſaĩd Edmund Smith in ſœe, and di- 
ln the 33d year of king Henry. and he pl the like 
nent made by the ſaid Jahn; Kirton to the ſaid wife at the 
lof ten years then, next following, viz- on che marrow of 
\ Michael in, the-6th year of.king Edward. 6. whereby he 
poſſeſſed for another | term of other ten years then 
m enſuing. And he being ſo poſſeſſed, deviſed his term 
ane Jobn Kirton his ſon and (executor, and died, which 


eee the ſaid plajnsiff entered, and was poffeſſed, 
put in the ſaid cattle, which were there until the defen- 
X 2 


Cc 


Atem the ſon. the agth day of Auguſl in the ad year of 
preſent queen granted his term to the plaintiff ; by vir- _ 


dants 
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dants took them. And upon this the deſendants have de 
murred in judgment. g SF 
And it was argued by the juſtices the 10th day of My i 
Eafter term 6 Elizabeth. And I heard the arguments of 2 
the juſtices except Walſh, the latter end of whoſe argumer 
] only heard. But they all argued to one effect, and agree 
that the title of the plaintiff was not good, and that the de 
fendants ſhould have a return, And one point was touche 
by Anthony Brown juſtice befide the matter in law, andth 
was, at what time the ten thouſand tiles ſhould be paid 
For the agreement was that they ſhould be paid at the end 
every ten years, and the payment is alledged to be made « 
the morrow after the term ended, viz. on the morrow of $ 
Michael. And it ſeemed to him to be well pleaded; for, 
ſaid, the payment ought to be at the end of every ten yea 
and the firſt leaſe was made for ten years from the feaſt 
St. Michael the archangel then laſt paſt, ſo that the day 
St. Michael was not parcel of the leaſe, bat the leaſe co 
menced after the day of St. Michael, viz. on the mot 
after it, from whence it follows, that the laſt day of 
ten years was the day of St. Michael. And when the p 
[ + 272 ] ment + ought to be at the end of the ten years, it cannot 
upon the day of St. Michael, for whilſt the day of St. 
chatl continues, the end of the term is not come, 80 
on that day it cannot be paid by the expreſs words, then 
the morrow of St. Michael the term of ten years is end 
and not before, and inaſmuch as the end of it then i 
came, that was the time to pay the tiles. And therefore if 
pay them that day in convenient time it is ſufficient, 
the law allows convenient time-for the doing of every 1 
and here there muſt be carriage of them, which req 
time to load and unload them. And if a man gage del 
rance here, he ſhall be allowed time to bring them in, if 
e require it. So if a man has a leaſe in this c 
Nor 7. of lands for the life of J. S. who dies in the county of f 
the leſſee ſhall have convenient time to avoid, having 
rd to the diſtance of the place for his notice, for there 
cannot ſo haſtily avoid, as he might have done if F. 5. 
died in this county, for he could not have ſuch early n 
of his death. So that reaſonable time ought to be ak 
in all acts. And therefore here he might pay the ti 
vg. p. Co Lite, the morrow of St. Michael, as it is pleaded, quod Dyer 
45. b. 6 Co. 35. Juſtice cnceſſit. ere 
a, Carter 148, Then as to the principal matter, b every contract i 
— — , ent to make a leaſe for years oughi to have certainty in 
1 Finch 144+ £ 2 * limita 


. 


imitation, Viz. in the commencement. of the term, in the 
continuance of it, and in the end of it: So that all theſe 
ought to be known at the commencement of the leaſe, and 
words in a leaſe, which don't make this appear, are but 
babble, as Brown ſaid.” And theſe three are in effect but 
one matter, ſhewing the certainty of the time for which the 
leſſee ſhall have the land, and if any of theſe fail, it is not 

i good leaſe, for then there wants certainty. And here in 
the principal caſe there is none of theſe three certainties for 
ay term beyond the firſt ten years, for when the firſt ten 
years are paſſed, there is a condition here 2 which 
ſhall be performed before any new term ſhall commence, 
ind before the condition is performed there ſhall be no 
lkaſe, for ſuch is the limitation of the leſſor. And Brown 
aid, words make the plea, as Littleton ſays ; and as the 
leſſor hath limited them, ſo they ought to be performed. 
And he ſaid, there is a diverſity between a leaſe conditional, 
and a condition to have a leaſe, for a leaſe conditional is 
good until the condition is broken, and there the leaſe goes 
before, and the condition comes after; but in a condition 

to have a leaſe the condition goes before, and the leaſe 
comes after, and the leaſe ſhall never be adjudged to be a 
laſe until the condition is firſt, performed. As if I. _ 
to you that if you will do ſuch a thing, you ſhall: have 8 4 
leaſe in ſuch particular land of mine, there, he ſaid, the . 
condition precedes the leaſe, as the needle: precedes. the 
thread, and as the needle draws the thread after it, ſo does 

ihe condition the leaſe. So if I ſay, if you will marry my 
daughter before Chriſtmas, you ſhall have 1001. there if you 
nil claim this, you ought to ſurmiſe that you have married 
ny daughter before Chriflmas, d So, he ſaid, in 7. Ed. 3. , _ 
iman made a leaſe for 8 years, rendering rent 1cos. yearly, ,, . Fi 
ind if the leſſee would hold the land over the term to him Debt 147. 
nd to his heirs for ever, that then he ſhould pay yearly 20l. See er 4 
nd the leſſor brought an action of debt within the 8 years 9 or beoks 
lor the 1008. and it was adjudged maintainable, becauſe the there cid. 
&iſce had but a term in the land, for there was a condition | 
preceding the fee-ſimple, viz. if he would hold the land 
wer. So that the act ſignifying his election ought firſt to 
be ne wn, before the fee ſhall be ſhewn to be in him. And 
o the lord Dyer ſaid that in the caſe put by © Littleton, if a « err 


man makes a leaſe for five years, upon condition that if the Ante 27 (a 
[ce does ſuch an act within the two firſt years, he ſhall 
bave the fee, there he ſhall not have the fee until 2 is 

done; 


Eaſtef Term 6 Ellaabeth, in C. B. 


done; and be ſaid that the opinion of Liftletor to the con. 


trary' was not law. S0 here the firſt tetm of ten years is 
good withoot queſtion, but che term afterwards for other ten 
years is limited to commetice after the performante of x 


condition, ſo that until the condition is performed the term 


cannot commence. And then if the condition ought firſt to be 
performed, it is firſt to be confidered whether or no it is poſ- 
fible- to be performed, and if it is now pefforined. And 
Brown ſaid that it is not poſſible to be performed, becauſe 
the words of it are, that he ſhall Have the leafe if he pay the 
tiles or the value of them in money at the end of every in 
years from thence next following. So that evity ten years 
which ſhall next follow ought to precede the payment; and 


the payment the leaſe. And if the next ten years be paſſed, 


he cannot pay the tiles or the value of them, for the pay- 
ment ought to be ar he end of k very ten Jets. And other 
ten years follow the firſt ten years, and other ten years 
follow the ſecond ten years, and other ten years follow the 
third ten years, and ſo ten years follow ten years until all 


ten years ate paſſed, which is not until the end of the world 


is come, and by the words all ten years ought to precede 
the payment, for the words are, df the #nll df every ten years. 
So that until all ten years are paſſed, the end of every in 
gears next following the date of the ſaid indenture is not pa. 


ſed; and all ten years are not paſſed until the end ef the 


world. Wherefore the end of the world ought to come de. 
fore the payment, and the payment ought to come before 
the leaſe, and ſo the leaſe I! never commence. And 
Dyer ſaid, it appears by the words of the indenture recited, 
that the faid John Kirton granted to pay ten thouſand tis 
at the. end of the firſt ten years. And the new agreement it, 
that if the ſaid John Kirton, his heirs or affigns, ſhould pi) 
to the ſaid William and Joak, and to their 'affigns, the ſail 


ten thouſand tiles, or the value of them in money at the 


end, &c. that then, &c. 80 that it ſhall be taken, that n 


H. 15. H.9; the end of every ten years the ſame tiles which were firſt paid 
1. Bro· Annuity ought always to be paid. . And upon this he put the caſe ol 


22. im E. 


| a 1 0 T j g 1 8 121 a he 
dition 69, an annuity in 15. H. J. where W. prior of F. granted to! 
24 Tender 3 laintiff an annual rent of vol. until he was advanced 103 


[+273] 


nefice + of holy church by the aforeſaid 'W. and M. died; 
and there it ſeems that the ſucceſſor of V. could not tender! 


a a benefice to the grantee, becauſe the words of the giant 


wefe, until he was advanted by the aforeſditl W. ſo that the 


word ( aforeſaid) is material. So lere, the word ail, p 
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the clauſe of the ſaid: ten thouſand tiles is material. But he 
ſaid, if the clauſe (the ſaid ten thouſand tiles) ſnould be taken 
for the like ten thouſand tiles, (as in Qwiniin's caſe in 26 
If. * the ſame rent is taken for the like rent, where a rent HAR 
reſerved upon a leaſe for life was granted to another, and: 26 Aff pl. 38. 
aſterwards the heir of the grantor confirmed the eſtate of the — 
grantee, and that if the ſaid rent was in artear, be and his tion 15. Grants 
heirs might diſtrain for it in the land out of which it iſſued, 73. Rents 14. - 
ind after the death of the tenant for life it was adjudged 1,20: F- 377- 
that he might diſtrain, for the grant that he might diſtrain Plowd. Cuær. 
for the fame rent ſhall be taken for ſuch or the like rent inf. 174- Ante 
quantity ;) yet he ſaid, he was of opinion with Brown, that (). 
the condition precedes the leaſe, and that the leaſe ſhall ne- 
ver commence, becauſe every ten years ought to precede the 
payment, and the payment the leaſe, and that cannot be 
here for the reaſon ſhewn by him. For which cauſe it 
ſeemed to them that the leaſe could never commence. 

Then as to the certainty of the time of the continuance 
of the leaſe, although it ſhould be here admitted that there 
1s a certainty of the commencement of it, yet there is no 
certain ſpace of time expreſſed by which the length of the 
term may be known, for it is appointed that upon the pay- 
ment the leſſee ſhall have a perpetual demiſe from ten years 
toten years, which is as much as a demiſe for 20 years, and 
vhich words would have made a good leaſe for 20 years, if 
de had ſtopped there, but he has coupled them with other 
wards which make the whole incertain, viz. that the de- 
miſe ſhall be perpetual, and from ten years to ten years con- 
inually and out of the memory of man, which words, per- 
petually, cantinually, and aut of memory, don't contain any 
cetain term, but time without a term; for terminus, if it 
be referred to time, is the end of it, as Heſton ſaid, and it 
may be referred to place (as the lord Dyer ſaid), as terminus 
lei, and then it is taken as a precin& or limit of a place, as 
a boundary is between lands of divers men, ſo that it has 
the (ame meaning with (certainty), whether it be referred 
to time or place, and terminus loci may be called certainty _ 
in place, and terminus temporis certainty in time. Where» N. 29 H. 8. 
fore ſuch a limitation of years as-bath. certainty in it ma Bro. Leaſes 4. 
well be called a term, and a leaſe containing ſuch time ſhall 3 
be good. b As a leaſe for ten years, and ſo from ten years Kirch i : 
o ten years during 100 years, ſball be a good leaſe for 1003 Bac. Abr. 433 
years, and ſuch limitation is as good as an expreſs leaſe for Wat. Comp 


ico years is. 80 Meilen ſaid, a leaſe during the nonage 2 | 
0 
© 6 Co. 35. b. 
2Bac.Abr.664. 


3 Bac. Abr. 43 · 
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of J. S. who is of the age of 15 years, is a good leaſe for 6 
years, if J. S. ſhall live ſo long, for the reference to a cer- 
tain time is equivalent to an expreſs nomination of the time 
71 Finch145. contained in the reference. d So he faid, if I make aleaſe 
for ſo long as 7. S. who is impriſoned for hunting, ſhall be 
in priſon for the ſame by the order of law, this is as much as 
| it I had made a leaſe for two years, for ſo long he ſhall be im- 
gn a. priſoned by the ſtatute. © So, WI if I make a leaſe for 
To. 32.d. years rendering 5. yearly, and afterwards I grants the rent 
FRRRREE G3 — reverſion — e he has —— of the rent 
200. this is all one as if I had granted the reverſion for four 
ears, for he ſhall receive 20/. in four years; fo that the re- 
erence contains a certainty of the time of its continuance. 
So if a leaſe has a certain appointment of the number of 
years, although the commencement or the end of it is cer- 
tainly appointed upon an incertain time, yet ſuch leaſe 
« Co.Litt.45 b ſhall be good. f As a leaſe for years after the leſſee ſhall 
1 Rol.Abr.849 have done ſuch an act is good: 8 So a leaſe for 20 years, 
"wy 3 Bac. if the coverture between J. S. and his wife ſhall continue ſo 
431. 
1 L. P. Co. Litt. the leſſee will do the act to make the leaſe commence, and 
5 the in the other caſe it is incertain when the coverture will be 
= if . 8. diſſolved ; h but a leaſe certainly limited may commence or 
ives ſo = determine upon an incertainty well enough. i So Weſton 
3Bac. Abr.429, ſaid, if I make a leaſe to one for ſo many years as J. . 
1 ſhall name, and afterward, J. S. in my & lifetime names a 
» See Poſt 523: certain number of years, it ſhall be a good leaſe for ſo ma- 
i Secante 6(k) ny years as he names, for it is my demiſe, and 1 am con- 
en tent that he ſhould name the years, which by my own re- 
yoo ference to his nomination is as much as if 1 myſelf had 
® See Lane 62, named them: | But if the leaſe be for ſo many years as my 
mus muy 5g executors ſhall name, and afterwards I die, and my execu- 
Grants H. 4. tors name the years, there (he ſaid) the leaſe is not good for 
pl. 3. the years named, becauſe they cannot name the years - dur- 
x Co. 155, b. ing my life, ſo that in my life it is no leaſe, and after my 
2 Bulſt. 274 deeth it cannot be my leaſe,” becauſe the years were not 
* — named in my lifetime. But if a leaſe is made until 3. 8. 
Abr. 429. who has execution of a ſtatute-merchant is ſatisfied the du- 
» x Finch 145, ty for which he has ſued execution, there (he ſaid) this 1 
not a good leaſe, nor ſhall he be ſaid termor for years, for it 
is not certain how long the years ſhall endure, viz. for 6 

years, or for 12 or 20 years; ſo that the time of the end 


the leaſe is utterly incertain, and therefore it cannot he call- 


® x Finch 144, ed a term of years, tor terminus contains certainty. * 
Br 


long, is good, and yet in the one caſe it is incertain when 
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Brown (aid, if one makes a leaſe for three years, and fo , 
rom three years to three years during the life of J. S. this 

hall be a good leaſe for no more than fix years, for — 

{x years there is certainty, for it was certain for the fit 

three years, and when he ſays, and fo from three years to 

three years, this is as much as if he had ſaid, from theſe 

fiſt three years during other three years, which contains 

ertainty, but when he goes further, and ſays, during the 

iſe of J. S. this does not contain any certainty, for it is 

ncertain how many more years J. S. may live. So that at 

de commencement of the leaſe the end of the number of 

years intended is not known, which is contrary to the na- 

ure of a leaſe for years, and therefore it ſhall only be good 

fr ix years in all, quod Dyer conceſſit. And + Brown faid + 258] 
that ſo it has been adjudged. And Dyer ſaid that in his e 
honledge it has been adjudged here in this court, that Watt. Compl. | 
where a parſon makes a leaſe of his parſonage for five years, Incumb. 40. 
ind ſo from five years to five years during his life, (as it is Sce Dy. 24. pl. 
heir common cuſtom to make leaſes) it is only a leaſe for ——— 
tn years in all, and no longer, although tlie leſſor conti- a 
wes parſon longer, and the reaſon is becauſe there is no 

ertainty of years beyond the ten years. So here in the princi- 

al caſe, when he has made a leaſe for ten years, which is 

wod without doubt, and has further agreed and granted 

that if the leſſee does ſuch an act, then he ſhall have a per- 

tual demiſe, farm, and grant of the premiſſes from ten 

years to ten years continually following out of the memo 

man, although the commencement of it ſhould be grant - 

to be good (as it is not), yet he cannot have more than 

tn years beyond the firſt ten years; for the words perpetu- 

a, continually, and out of memory of man have no certain 

nd or determination. d And every leaſe for years ou be n 
Þ have a certain end or determination. And Brown ſaid ,. F, Brun 
bat where the demiſe and grant is to hold from ten years to 14.2. Fer Bras. 
{en years out of memory, if the words out of memory, be re- 4. 

ſerdd to the time to come, it does not fignify any certainty 
comtinuance, for he ſaid that a thouſand years to come 

e not more out of memory than a day to come, for that 

"ch is not come is not within memory, but memory is 

ferred to the time paſſed. So that if it be referred to the 

me to come, it cannot be known whether ten, or an hun- 

ed, or a thouſand years be intended thereby, for the one 

" theſe is not more out of memory than another. And 

Vier (aid, if the words, out of memory, ſhould be thus ta- 


ken 


ken, viz. that he ſhall occupy for ſo many ten a8 
be out of memory of the firſt demiſe or the —— 
ment, and ſo out of memory be taken backwards, then this 
is merely contrary to the affirmation that he has a leaſe : 
for none can affirm that he has a leaſe, unleſs he affirms 
that there was one who made the leaſe, and that the leaſe 
had ſuch a commencement, and if he affirms that ſuch a 
one made the leaſe, and that the leaſe had ſuch a com 
mencement, thereby he affirms that the making of the leaſe 
and the commencement of it is not out of memory, inaſmuc 
as he has knowledge of it. For out of memory and out of 
knowledge is all one, and both the phraſes purport an ig 
norance of the time; and when the party takes knowledge 
of the time, it does not ſtand in his mouth to fay that be 
ignorant of the ſame time, for ignorance and knowledge 
are rang; © and to affirm eontrarieties is not ſufferable | 
our law. Wherefore inaſmuch as he affirms him to be tc 
nant for years, and therein affirms that he has knowleds 
of the time of making the leaſe, from thence it follows con 
2 that he cannot lay that he has had and occupi 
ed the land by the leaſe out of memory or out of know ledg 
from the time of making the leaſe, for to affirm that he h: 
knowledge of the time of making the leaſe, and to afin 
that he has occupied the land by force of the leaſe for f 
long time ſince the making of the leaſe that there is n 
knowledge of the making of it, contains in itſelf an exprel 
contrariety, which the law will not admit. And he fa 
if the lefſecſhould by force of the leaſe occupy the land oui. 
time of memory, then the leſſor could never have the writ « 
ad terminum qui preteriit, far he cannot have that writ unlc 
he expreſſes the making of the leaſe, and the end of it, 20 
if the leſſee ſhould hold out of memory, then the making 
the leaſe muſt be out of memory, and fo cannot be affire 
ed, nor can the leſſor have remedy by the writ. And 
ſaid that in ſome books deeds have been pleaded which be 
date 200 years before, and this has not been taken ov! 
memory, becauſe the certainty of the time js known, © 
out of memory contains no knowledge of the beginnis 
Whereſore it ſeemed to the juſtices, that after the firſt l 
_ aſſed no other term had any commencement ot et 
auſe it had no certainty of commencement, continuan 
or end, and therefore that the plaintiff's title was not g% 
And afterwards N was given the ſame Feller it 
6 Elizabeth, as follows. X 
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At which day here came as well the aforeſaid William . | 
5 the aforeſaid John and Thomas by their attorniey aforeſaid. 3 
And thereupon the plea aforeſaid being ſeen and underſtood | 
by the juſtices here, it ſeems to the ſame juſtices here that 
the aforeſaid plea of the aforeſaid William Say above in bar 
of the cognizance aforeſaid pleaded is inſufficient in law to 
geclude the aforeſaid Jobn and Thomas from having their 
cognizance aforeſaid, as the aforeſaid John and Thomas 
have above alledged. Therefore it is confidered that the 
dforeſaid William Say take nothing by his writ aforeſaid, but judgment. 
te in mercy for his falſe claim, and that the aforeſaid John _ 
ind Thomas go thereof without day, and have a return of 
the cattle aforeſaid, to be detained irrepleviſable for ever, 

Cc, | 9 
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cChattles. And being ſo thereof poſſeſſed, the ſame day ar 


ſecond year of the reign of the lady the queen now, at Cut 
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Bench, and of the judgment given in Eaſter term in the ſe- 
venth year. of the reign of queen Elizabeth, upon a 4. 
mur rer in law in a writ of detinue brought before them jy 
Alvared Grayſbrook executor of the teſtament of Thomas 
Kene, again/i Robert Fox. And the record appears among 
the records of Michaclmas term 3 & 4 Elizabeth, Ra, 
1338, and was read as ſollows. 


FROBERT Fox, late of Middleton in the county afore- 
ſaid huſbandman was ſummoned to anſwer Alvard 
Gray ſbrootł gentleman, executor of the teſtament of Them, 
'Kene gentleman otherwiſe called Thomas Kene of Sutton | 
Coldfield in the county of Warwick gentleman, otherwise 
called Alvared Grayſbrook my ſon-in-law, which Alvared 
conflitute and make my true and lawful executor of this my luf 
will and teſtament, of a plea that he render to him 
and chattles to the value of 1005s. which he unjuſtly detain 
from him, c. And whereupon the ſame Alvared by Th 
mas Newman his attorney ſays, that whereas the atoreſaid 
Thomas Kene in his lifetime the 27th day of December in thi 
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ton in Coldfield, was poſſeſſed of goods and chattles, wiz. « 
one cart bound with iron, ſeven yokes harniſhed with iron 
two yokes with iron rings, called copyyokes with rings, | 
iron tews, three cock-cleaves with pins, two culters, tv 
plow-ſhares, three nagers, two. muck-forks, two muc 
hooks, one double-grained fork, called a pike-fort, on 
wainrope, one mattock, one bricrſithe, two carts called fun 
brels, two ſpades, one hopper, four rings called ox-bw 
two iron rings called fithe-rings, four carts, one great hal 
row called an ox-harrow, and two harrows, called /n: 
harrows, to the value, Ec. as of his own proper goods an 


_— 


year at Sutton in Coldfield aforeſaid died, after whoſe den 
viz. the fir day of February in the ſecond year abovela 
the ſaid goods and chattles to the hands and poſſeſſion of i 
aforeſaid Robert Fox at Middleton came, and in the cuſts 
and poſſeſſion of the ſaid Robert yet are; whereby an 20 
on has accrued to the ſame Alvared to demand and have 
the aforeſaid Robert the goods and chattles aforeſaid, nere 
theleſs the ſame Robert, although often requeſted, 
goods and chattles aforeſaid to the ſame Alvared has not 


deliver: 
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livered, but the ſame to deliver to him has hitherto refu- 
ſed, and yet refuſes, and unjuſtly detains, wherefore he 
ſays that he is damnified and has damage to the value of 
107. and therefore he produces the ſuit, c. And he * 


i duces * here in court the letters teſtamentary of the afore- See 4 Saund. 
| by laid Thomas Kene, whereby it ſufficiently appears to the 8 * 
mas court here that the ſaid Aluared is executor of the teſta- by Hal c «a 
nong ment aſoreſaid,, and thereof hath the adminiſtration, Wc. that tha ſhew- 
mn 
Rot, teſtamentary or of adminiſtration is but matter of form, and not of ſubſtance, — no _ 


tage can be taken of the want thereof on a general demurrer. 1 Vent. 224. Nelf, Lex. 1eſ- 
tam, 33. See the ſtatutes of 16 & 17 Car. 2. cap. 8. and 4 Ann, cap. 16. | 


And the aforeſaid Robert Fox by Edward Colbarn his at- Bar, 
torney comes and defends the force and injury when, &c. 
by proteſting that the aforeſaid T homas Kene did not make 
any teſtament, by proteſting alſo that he did not conſtitute 
the aforeſaid Alvared executor of his teſtament, as in his de- 
chration aforeſaid is above ſuppoſed, for plea ſays, that the 
aforeſaid Avared his action aforeſaid againſt him ought not 
to have, becauſe he ſays that well and true it is that the 
zforeſfaid Thomas Kene in his lifetime the aforefaid 27th day 
of Necember in the ſecond year aboveſaid at Sutton in Col 
fell aforeſaid was poſſeſſed of the goods and chattles afore- 
ſaid, as of his own proper goods and chattles, and being ſo 
poſſeſſed thereof, the ſame day and year at Sutton in Cold- 
fell aforeſaid died. And the ſame Robert Fox ſays, that 
after the death of the aforeſaid Thomas Kene, the admini- 
ſtration of all the goods and chattles which were the fame 
Themas Kene's at the time of his death was by John Diot 
commiſſary of the reverend father in Chriſt Thomas Bentham 
bihop of Coventry and Litchfield, at Litchfield in the county 
of the city of Litchfield, the 15th day of _—_ in the ſe- 
und year aboveſaid, committed to one Tha Kene ſon of 
the aforeſaid Thomas Kene the teſtator, c. By virtue of 
which ſaid adminiſtration the ſame Thomas Kene the ſon 
vas poſſeſſed of the goods and chattles aforeſaid 3 and being 
lo thereof poſſeſſed, afterwards and before the day of prov- 
ng the r of the aforeſaid Thomas Kene the teſtator 
by the aforeſaid Alvared, viz. the 27th day of January in 
the — year aboveſaid, the aforeſaid 7 homas Kene the ſon, 
i Sutton in Coldfield aforeſaid, fold the goods and chattles 
oreſaid in the declaration aforeſaid ſpecified to the ſame 

tert Fox for a certain ſum of money between them then 
greed on, and to the aforeſaid Thomas Nene the ſon by the 
ud Robert Fox in band then paid; by reaſon of which _ 
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fale the ſame Robert Fox the ſame goods and chattles into 
his hands took, and was and yet is of the ſame goods and 
chattles poſſeſſed. And this he is ready to verify, where. 
fore he prays judgment if the aforeſaid Alpared his action 
aforeſaid againſt him ought to have, Qs. | 
Plaintiff gk. And the aforeſaid Alvared ſays, that the plea aforeſaid by 
-murs. the aforeſaid Robert Fox above in bar pleaded is inſufficient 
in law to preclude him the ſaid Alvared from having his ac- 
tion aforeſaid againſt the ſame Robert, and that he has no 
neceſſity, nor is by the law of the land hound to anſwer 
the ſaid plea in manner and form aforeſaid pleaded. And 
this he is ready to verify, wherefore for want of a ſufficient 
anſwer in this behalf, the ſame Alvared prays judgment, 
and delivery of the goods and chattles aforeſaid together 
with his damages by. occaſion of the detaining the ſaid goods 
and chattles to be adjudged to him, Cc. 
Joinder in de- And the aforeſaid Robert Fox, for that he has above al- 
murrer. ledged ſufficient matter in law to preclude the aforeſaid 
| Alvaredfrom having his action aforeſaid againſt him, which 
he is ready to verify, which ſaid matter the ſame Alvared 
does not deny nor-thereunto in any wiſe anſwer, but the 
ſaid averment wholly refuſes to admit, prays judgment, and 
[ +256] that the aforeſaid Alvered may + be precluded from having 
his action aforeſaid againſt him, &c. And becauſe the 
juſtices here will adviſe, themſelves of and upon the pre- 
miſſes before they give judgment thereon, day is given to 
the parties aforeſaid, here until in eight days of St. Hillary 
to hear their judgment thereon, . becauſe the juſtices here 
not yet, Sc. 


* . 4 * 
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Continuance. 


The CASE. The caſe was recited in this manner. It appears by the 
Egfter Term record that Aluared Gray/brook executor of the teſtament of 
7 Elis. Thomas Rene has ſued an action of debtinue againſt Robert Fx 
A. makes his Of Middletun in the county of Warwick, for one cart bound 
will and ap- with iron, and ſeven yokes, and divers other goods and 
Tatar, and die, Chattles 3 and has counted that the teſtator, the 27th day of 
the ordinary December in the 2d year of the reign of the preſent queen, was 
without taking poſſeſſed at Sutton in Culdfield. of the ſaid, goods, .as of his 
notice of the onn 
will commits ; 
adminiſtration to J. S. before the executor has proved the will, the adminiſtrator ſells the 
— of the deceaſed, and the executor aſterwarde proves the will, and bringe detiove for 

goods againſt the vendee, and _adjudged that he ſhould recover, for the proba'e ſuper- 
ſedes the adminiſtration ab initio, and the ſale made under it; but otherwiſe if it. be ayerred 
that the ſale was made to diſcharge the funeral ces or dehts, which the adminiſtrator ot 
executor was compellible to pay, for there ſach Rae ſhall; be indeſeaüble for, ever. 8. P. 
Theol. Dig. lib, 1. cap. 18. f. 31. 1 Rol. Abr. 919, pl. 2. in fins. 2 Lev. 182,83. admitted fr 
8 wnders, arguet4o, 1 Freem. 446. 1 Show. 410. 2 Bac. Abr. 41 1. Godolph. Orph. Leg. 14%, 
G i. Went. Off. of Exec. 49. Law of Teſtam. &c. 377. 


—— 


* 
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proper goods 5 and being ſo poſſeſſed, the ſame da 
2 year died at Sutton in Coldfield aforeſaid in the i 
re. BY of Varwick, after whoſe death, viz. the firſt day of Febru- 
ion ry in the ſaid 2d year, the goods and chattles came to the 
hands of the ſaid Robert Fox at Middleton aforcſaid, and in 
| by BY his bands now are, whereby an action has accrued to the 
ent WY plaintiff. The defendant makes defence, and by proteſting 
ac- that the ſaid Themas Kene did not make any teſtament, and 
no ao by proteſting that he did not conſtitute the plaintiff his 
wer WH crecutor, for plea ſays that the ſaid Alvared ought not to 
\nd WY have his action againſt him, becauſe he ſays that true it is 
ent that the ſaid T homas Kene the ſaid 27th day of December in 
nt, e faid ad year was poſſeſſed of the ſaid goods, and thereof 
ber died poſſeſſed the ſame day and year, as the plaintiff hath 
ods WY declared. But he fays that after the death of the ſaid Tho- 
nc: Kene the adminiſtration of all his goods and chattles 
al. u by Jahn Diot commiſſary to Thomas Bentham biſhop of 
aid BY bentry and Litchfield, at Litchfield in the county of the 
ich WAY city of Litchfeld, the 15th day of January in the ſaid 2d 
bar of the reign of the preſent queen, committed to one 
the BW Pena Kene fon to the ſaid Thomas Kene the teſtator. By 
and force of which adminiftration the ſaid Thomas Ken the ſon 
ing ns poſſeſſed of the ſaid goods and chattles ; and being fo 
the WW poſſeſſed, afterwards and before the day of the probate of the 
pre- dad teſtament of the ſaid Thomas Kene the teſtator by the 
| to d 4lvared, viz. the 27th day of January in the 2d year 
an zforefaid, the ſaid Thomas Kene the ſon at Sutton in Cold- 
here fd aforeſaid ſold the goods and chattles ſpecified in the 
count to him the ſaid Robert Fox, for a certain ſum of money 
tween them agreed on, and by him paid to the ſaid Tho- 
the = Kene the ſon, by force of which ſale the ſaid Robert Fox 
t of k the ſame goods and chattles into. his hands, and was 
Fox ud yet is poſſeſſed of them. And this he is ready to verify, 
und nd demands judgment f a&io. And upon this plea the 
and WW plntiff has demurred in law. 
y of And this matter was debated by the ſerjeants, and now Exceptions ta- 
n faid Zafter term it was argued by Walſh, Weston, and bea to the bur, 
his de lord juſtices, but Anthony Brown was ſick, for p. 
own ch reaſon he did not argue. Ant the juſtices-who argu- ought to be 
„e Poke firſt to the exceptions taken by the ſerjeants. And taken after the 


e for te the firſt of them, they all held that the proteſtations defence and 

2 773 by the defendant were not taken nor placed in order, fon 7 
— * firſt he ought to ſay that the plaintiff his action aforgſaid Heath's Mar. 
U P ain him ought not to bave, &c. and then take his proteſta- 26. 6 


ans afterwards, but to take the proteſtations before the ac- 2 
tion 


Eafter Term 7 Elizabeth, in C. B. 
tion is not the uſual form of pleading, but contrary to the 


common practice. 


ator wt Alſo they held that the ſecond proteſtation was ſuperfluous 


perfluous s. P. it being included in the firſt ; for the firſt proteſtation is 
eath's Max. that the ſaid Thomas Kene did not make any teſtament, an 
26. the ſecond is, that he did not conſtitute the plaintiff his ex 
1  <cutor, and if he made no teſtament (as he ſays in the fir 
Bret a. Law eProteſtation) ergo he did not make him his executor ; fe 
Teſtaments, without a teſtament a man cannot be an executor. Wher 
&c. 347. fore the ſecond proteſtation being included in the firſt is 
perfluous. 

.,: Alſo the proteſtations here are repugnant to the matte 
3 purſuant. + For a proteſtation (as Valſb defined it) is 
the party's ſuit ſaving to the party who takes it from being concluded | 
nant; oe any matter alledged or objected againſt him, upon whic 
for it may be he cannot join iſſue, and it is no more than an excluſion « 
denied by an- a concluſion, for he that takes it excludes the other frot 
cont TAS concluding him; and it ought to, be conſiſtent with the ſ 
may join- 
ed upon it; as quel of the plea. But here the matter taken by the prote 
in detinue by tation, viz. the making of the plaintiff executor, may | 
the execuror of denied by anſwer, and iſſue may be joined upon it, fort 
Jant cannot the ground of the ſuit, and it utterly deſtroys the action 
take by proteſ- the plaintiff 3 and ſuch matter as is the effect of the part 
tation that 4+ ſuit cannot be taken by proteſtation. Alſo the lord D 
the plaintiff his aid, that he has confeſſed in the plea afterwards a thi 
execution. S. P. which is meerly contrary to the proteſtation, for after t 
_ 356 pl. he has alledged in his plea that the adminiſtration was cot 
365,366. Cart. mitted to the ſon, and that the ſon by force thereof 
39. Doc. Pla. poſſeſſed of the goods, he ſays, and being ſi thereof poſſe] 
pak rag afterwards and before the day of proving the teſtament of 
3 76. Aereſaid Thomas Kene the teſlator by the aforeſaid Alvare 
2 Finch 359. Cc by which words (before the day of the proving the ga 

N of the aforeſaid Thomas Kene the teſtator! he agrees 1 
n was a teſtator, and a teſtament, which is contrary 
203,228, Doc, his Proteſtation, whereby he denies it. W herefore his p 


Pla. 293. teſtations being repugnant to the plea afterwards are not a 
Heath's Marx. taken. 
26. 1 Finch 

176. 4 Finch 360. Vin. Abr. tit. Proteſtation A. 


Exception 2. As to another exception taken to the bar, in that the 
In detinue by fendant does not ſhe w forth to the court the letters of ad 
an executor niſtration, Walſh and Weſton (aid that this is not n 

[+277 ] + for two cauſes, firſt, for that he pleads by way of bat, 


againſt th 1 4 
rods which caſe they ſhall not be ſhewn, * as they oug a th 


vendecof 
fold by an ad- F 
miniſtrator before the will proved, the defendant needs not ſhew the letters of admicer 
8. P. 1 Show. 408. * Same diverSty P. 10. Ed. 4. 1. a. er Choke. Fitz, Montre 
faits 107. P. 16. Ed. 4. 2. a. 1 Show. 408. 


* - 
V 
* 
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uthing was fefmanided by the adrmjniſttatsr 25d ſecondly, 
for that the defendant here is not privy to them, but they 
remain with the adminiſtrator. ' So that the plea is good not- 


nithſta»ding this exception, s wp 
Another exception was taken to the plea in bar, for that Exception 3. 


wp the defendant has alledged that the adminiſtration was com- Whether it 
gel mitted to Thomas Neue the ſon by the commiſſary of the bi- ought to be a- 
e ſhop of Coventry and Litchfield, and has not alledged that Y*t6%.that the 


the biſhop of Coventry and Litchfield was the ordinary of the — A 
place where the teſtator died; and if the place was not with- a&mini{ration 
in his dioceſe, the biſhop of Coventry and Litchfield had no hk ordinary 1 
wthority to commit adminiſtration, but it is void, and dhe Ee 
therefore to make it good he ought to ſhew that the biſhop died. See H. 31 
m ordinary of the place. But Jeon ſaid that it is not n- H 6. 13. Pl. 5. 
eſſary, becauſe it appears by the letters of adminiſtration, 2 


that the teſtator died within the dioceſe of the biſhop who ing 153. Nel 


Fro committed the adminiſtration, which ought to be credited Lex. Teſtam. 30 
he y us, and to be intended accordingly. But the lord Dyer 3% e | 
rot bed the contrary, for inaſmuch as the adminiſtrator de= _ 
y des his authority from the biſhop of Coventry and Litchfield, 

wit who has no power to commit adminiſtration to him unleſs 

non de teſtator dies or has goods within his dioceſe, therefore 

party] tought to be preciſely averred that the place where, &c. is 

| Dl thin his dioceſe. And altho' the letters of adminiſtration as 
wii er it, yet they don't bind any in our law, for they may 


deb denied, and the ſeal of the ordinary ſhall not be con- FRM, 
u coli live, but it is © iſſuable, and ſhall be tried by 4 an in- Fs Do Pla. 


of jeſt in our law, if iſſue be joined upon it. And he (aid 1 1 
dee in a writ of annuity againſt a parſon, if he ſays that he gs, 
1 of kund his church diſcharged, and prays in aid of the patron 4 oy"? k 
A ordinary, the uſual courſe is to pray in aid of ſuch bi- Co 8 


bop lie illius ordinarii. And ſo he ought to here, 45. 3. Poſt 232 

ces th foraſmuch as he has not done ſo, the flew is 25 ood, („ 

rat) As to the matter in law, Walſb puiſne juſtice Dyer The matter in 

his pet juſtice held the law for the plaintiff, and Weffon held lv: 

not ber the defendant. For, he faid, by the common law n juſtice 

ne the ſtatute of Wefmin/ler 2. cap. 19. if a man had for che defen- 

inteſtate, the ordinary fhould bave had his goods to 

e of in piot ur, for when he died inteſtate, and had. 


t the 12 his goods to any perſon to be diſpoſed of, the 45 2 phy 
of ad adjudged the ordinary the moſt proper perth 


i n to have 397. 2 Bulſt 3. 

neceſſ diſpoſition of them. For it was to be preſumed that the , Mod. 79. 

I r /// ET on © 

* ON e. Bac, Law Tage 260 Pole 286 (b). So.now maſs of inteſtate dying with- 
8 . . art 2 + S0.now In an 

bined, the ordinary may diſpoſe is pier uus, Salk. 37, Mausi v. Napp. yog 
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ordinary, ho had the care of his ſopl. in bis. life-time, 
would be the fitteſt to have the care and diſpoſal of his 


oods in piot uſus after his death, for which reaſon w 
fe imdb 120 not left the charge of his — * any pa 
the law committed them to the ordinary. And therefore 
1 Finch 410. the ordinary might ſeize them, and keep them without 
2 Finch 174. waſt, and he might have f given or alien d them, or bave 
But fee cbecon · Otherwiſe diſpoſed of them at his pleaſure, and the money 
Nen ariſing from them he was to diſpoſe of in piar wſus, and 
y. 255, 256, he did not, he broke the confidence and truſt. repoſed i 
u 8. 1 Rel. him, for which he ſtood charged, in conſcience to God ; 
65 8 * But nevertheleſs the gift or alienation of the good 
ent. Of. of by the ordinary was good by the law of, the realm 
Exec. 173, 174. And altho' the law committed the goods to the ordinary 
© Hetewith a- b yet it did not make the ordinary chargeable to actions 0 
4; wept Oey 0 due to them, by be inteſtate, but th 
23. b. f charge of the ordinary was only to employ them in pios uſu; 
u and Fo acts of charity, F. e did — — 
Abr. 906. pl. 3. him, being a ſpiritual governor, ſubject to temporal ſuit 
3 _ 6. for ſuch things. And this was a great defect in the com 
pence a mon law, there being no remedy to come at the debts e 
410. 2 Finch the inteſtate, for which reaſon the ſtatute. of #e/minſler 1 


374-Nelſ. Lex. ch. 19. was made, which provides that where after the de 
Poſt 40 (4) 7217 on dying inteflate, who is bounden to ſome other fa 


Yet ſee the debt, the goods come to the ordinary to be diſpoſed, the ordina 
contrary H.11. from henceforth ſhall be bound to anſwer the debts, as far fu 
H. 5. re as the goods of the dead will extend, in ſuch fort as the ext 
Xl — 56 tors of the ſame party ſhould have been bound, if. he had made 
M. g. Ed. 4. te//ament. Which act has remedied , the great miſchi 
5.5 { Which was ſuffered at the common law, and bas provide 
ecutors 35, that the debts of the inteſtate ſhall be paid, and that the c 
Co 83.2, dinary ſhall be chargeable for them, and ſhall, be anſwera 
9 Co. 39.b. tothe creditors, as far as the goods of the inteſtate, whid 
397" comes to his hands, will extend. And the words of the 30 

( bounden to ſome other for debt) are not only to be intende 
of ſuch inteſtates who were bound in an obligation, but the 
comprehended every debtee for whatever cauſe who. dies 
teſtate, whoſe executors (if he bad made any] ſhould hs 

been chargeable with his debt.” And therefore they cot 
Lo.” prebeng the debt of an inteſtate who owes to his leſſor 
Fears of rent reſerved upon a leaſe for years, and every 0 
debt which an executor is bound to pay. U $0,that this f 
1 tute has made the ordinary, who of 5. diſpoſed of the go 
ln of the inteſtate as a ſpiritual governor, ſubje& to tempo 
--,.: - Juits- for them, and ſueable by aQion of debt, or other pe 


„ 


nal ſuit, which lay againſt the inteſtate, and has made bim 
chargeable in the temporal law. as far as the value of the 
goods will reach . And accordingly there is a:writ formed iRegiſt. 141.3. 
in the Regifter, viz. Command A. biſbap of E. te whoſe hands F. N. B. 120.4, 
the goods and chattles which were: B's,- who died inteſtate, as n 
its ſaid, came, that juſtly, Sc. he render, c. So that the 
yoſſeffion of the goods and the adt make him chargeable, 
bat further than the goods extend he (hall not be charged. « xx 18H 6 ag. 
And fir, altho' the ordinary might by the common law b. for (oriefen 
eine and take the goods which the inteſtate had at the time 9c - 89: a. 
of his death, yet for the debts due to the inteſtate, or for 11 +. = 1 
mags in action, the ordinary had no , remedy either k be- 410. 2 Finch 
fre or | fince the ſtatute, for he could not bring an action 174.3 Mod. a5. 
debt or other action for a debt due to the inteſtate, and i M. 1, Ed. 3. 
by the ſame reaſon he could not m releaſe the debts due to * venane 
he inteſtate z: but his intereſt; was only to ſeize the things 5 gs ung 
rich the inteſtate had in poſſe ſſion, and with them he rue 1 Rel. 
night do as he pleaſed, but he could not ſue the debtors of Abr. g26. pls. 
te inteſtate. And this was taken to be a great miſchief, * Jones 175, 
br by this means the debtors would keep in their own hands = M. 8 H. 6. 
he money which they owed the- inteſtate, and thereby the 23-b. per Forteſ- 
xrſons to whom the inteſtate was, indebted could not have 2 1 Kc A. 
medy for the debts due to them by the inteſtate, but only 906 pl. 6. W. 
wording to the rate of the value of the goods in poſſeſſion, Jones 175. 
bthat if the debt which the inteſtate owed + was 40l. and [ +278] 
x died having goods to the value of 20l. and a good debt 
#20, was due to him by obligation, now he to whom he 
d the 40l. could only have remedy for 201. of his debt, 
kat is to ſay, for no more than the:value of the goods in 
uſeſſion, for none could ſue for the 201. due to the inteſ- 
ue. And thus he to whom the inteſtate was indebted was 
nuded of his debt, and he that was indebted to the in- 
ine retained the debt in his hands, which by good reaſon 
fit to go to ſat is fy the creditor of the inteſtate; and this 
u taken to be a thing againſt conſcience, and à great 

dief. And therefore td nedteſsit the ſtatute of 31. Ed. 
cab. 11. was made, which enacts, -that in caſe nohere a 
— re the ordinaries ſhall depute the — 

ul friends: of the deu inteſtate to admmiſter 

lad, which pr Ao fall NR NG demand and re- 
a extcutors the debts due. to the ſaid perſon vinteſtats'in 
tag f court,- for te adminifter: amd diſpend for the fout ff 
and ſhall anſwer alſo in the king's court to others 1 
a the ſaid dead: p#ſon um holun und bound, in fh ſtme 
wer at executors Pall anſwer od they all be gietun⁰j, 
5 36% Joll} wits, „hn; e eee 


* . 1 a = * * 9 
* . \ * * * . & 


-" 
* 


 medied the ſaid miſchief. ' And, fir, altho' this act give 


« 2 Keb. 210. 


Nelſ. Lex. Tet. AR war yz 
tam, * poſſeſſion of the goods to him, from thence it follows th 
esd 280 (ih. goods he might do vith them at his pleaſure; and as | 


See ante $77 


. 
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ble to the ordinarits, at erecutors are 65 teflament, 
as well of the time paſ as the time to come. that this 28 
provides that where a man dies inteſtate, the ordinary ſhall 
commit the adminiſtration to others who are the next and 
moſt faithful friends of the dead, and it gives them an ac- 
tion of debt, and does not give it to the ordinary himſelf 
And the reaſon thereof ſeems to he, becauſe the ordinary i 
a ſpiritual governor, wholly converſant in ſpiritual cauſes 
to whom it is inconvenient to toil in the temporal concern 
of others, and therefore the ſtatute has given him liberty tc 
appoint others to take the trouble of the adminiſtration 0 
the inteſtate's goods, and they ſhall have power as executor 
and may recover the debts of the inteſtate 3 and ſo it has te 


power to the ordinary to commit the adminiſtration t 
others, yet it ſeems to me that he might ® do it by the ce 
mon law before this adt. For if the common law gave th 


he might commit them to another, for when he had t 


might b give them or ſell them, by the ſame reaſon he might 
commit them to another, if he pleaſed, and the commute 
might do the ſame with them that the ordinary might. Fe 
the chief charge of the ordinary is about divine and ſpirit 
things, and altho* our law gives him authority over tt 
of inteſtates in his dioceſe, yet the care anddiſpoſitic 

of them is not his principal charge, for that is converla 
about ſpiritual matters, as it is faid before, and if he cou 
not commit the goods and the diſpoſal of them to anotie 
eat inconvenience would follow from it. For as one miy 

ie inteſtate within his dioceſe, ſo might 20, or 100, 
10004 and if he could not commit the adminiſtration at 
care of them to others, then he muſt take it upon himſe 
and the bufineſs would be ſo great that it would withdt 
him from his principal charge and vocation, which is abe 
divine and ſpiritual things, and after all he could not 
able to perform all the buſineſs concerning the goods of 
teſtates, which would be attended with great inconven 
For which reaſon the law ex. neceſſitate gave him authc 
to commit the adminiſtration. of the goods of inteſtatci 


reſpe& in :he ſame plight with the ordinary himſelf from che 


do it, 
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ind do with them at their - pleaſure 3 and ſuch committees 
x adminiftrators might be 9 ſued in an action of debt- be- 
fre the ſtatute of 31. Ed. 3. as well as the ordinary might, of 280 (i). 
ind this by equity of the ſtatute of Weſtminſter 2. cap. ig. — ogg 
do that before the ſtatute of 31. Ed. 3. the adminiſtrators the nme 4 
night be ſued by the creditors, and the adminiſtratots had 2<<vtors,s Co. 
il power to alien or give, or otherwiſe diſpoſe of the goods 1 b . . 43. 
ide inteſtate which-came to-their hands. e Bat ſuch ad- Haie on F 
niniſtrator could not get in any debt, nor ſuc any action, 125. d. Nell. 
br his authority was confined only to the things in poſſeſſi- n 
u, and he could not meddle with things in action, for be , | 
told not releaſe a debt due to the inteſtate, any more than 5 _ f 
nexccutor now can before probate of the will. For before 1 Show. —4 . 
he executor has proved the will of the teſtator, he cannot Nell. Lex Ter: 
me f any action of debt, and by the fame reaſon the cannot 200 2 27 0 
releaſe the debt, for he cannot be ſaid to have a right 3 n 
tat which he has no means to obtain, and the debt which T. 7. H 4.18, 
k cannot d mand he cannot diſcharge. And thus the law P15: Fitz: Ex- 
wm touching the adminiſtrator before the ſtatue of 31 Ed. (rs — 
} for he had na power to get in any debt or duty due to the 5 ©o. 28. "5 a 
neſtate, and by reaſon thereof the debtors of the inteſtates 9 C 38. 2. 39. 
wald keep the debts in their own handg, and the creditors % 1 . 4. b. 
the inteſtates, who ought to have them, were diſappoint- 1 Rol. K. 22. 
them, as it is ſaid before, which was à thing againſt Hutt. 31. 
Inſcience, and a great miſchief ; for the tedreſs of which Wentw; Off. of 
ed enables the adminiſtrators to have an action, and to Gone” orph 
wer the debts,. as 'executors may, which point is the on- Leg. 144, 1454 
view of the act. But as to our caſe, viz. as to the g 154; 
pring or aliening the goods in his hand+, the adminiſtra- — 1 
dad power to do this at the common law. And altho? Poſt a80 (0). 
it provides that the ordinaty ſhall commit the admini- N this is to 
Won in caſe where à man dies imeſtate, and in our caſe 3 panty 
t he did not die inteſtate, hut made a teſtament and ex- ſue effeQually, 
dots, and before the probate adminiſtration was commit- or the execu- 
and the adminiſtrator aliened the goods, and after- 1 
the teſtament was proved, yet it ſeems to me that the os before pro- 
of the adminiſtrator ſhall be good, becauſe it is not de- bats, but be 
din the pleading that the ordinary had notice of the ane 
: | teſtament Abr. by * A... 
2. T. Raym. 


kk. 302, 303, #ey Neue J. 11 Mod. 30, 40 
8 » 303, per J. 11 Mod. 39, 40. Law of Teftaments, &c. 360, 361 . 
* N to be clearly againſt 8 opinion in this point, See 05. Lat = 
. „9 Co 39. a. 10 Co. 52. a. 2 Brownl. 174. T. jones 73. 1 Freem. 446. Salk. 
Ir 163. 1% Mod. 171. 11 Mod. 39. 4 Bac. Abr. 280, Godolph. Qrph. Leg. 145, f. 4+ 
2 &c. 360, 363, Wentw. ff. of Execut. 296. Poſt 281 (e). ges 
3 Law of Teſtaments, &c. 451. 
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tis own file net, nor avoid the ſale made by the adminiſtra- 

tor, who is not averred to Have notice of the will at the time 

f the fale made; neither ſhall his probate of the will after- 

nards avoid the adds done by the adminiſtrator eſne be⸗ 

teen the time of the adminiſtration committ „ and the 

yobate of the will. And altho? the act of 1415 Bt, 3 pro- 

nes that the ordrnary ſhall commit admini fatibn ; caſe 

mhere a man dies inteſtate, and in our cafe hert he did not 

die inteſtate, yet both fince the act and at the common law _ 

tefore the act adminiſtration may be committed whete he 
tat is dead makes a teſtament' and executors. F As if the 71 Raj Abe 
120 {<<aſcd makes executors, and they refuſe before the vrdi- 90. pl. 5. 
uty, b or if the executors prove the teſtament; and after- 2 2 


nds die inteſtate, there adminiſtration ay be omitted, 1 


apo 
end yet it is not within the words of the a8; bur Jt is withy 
8 WT it the © intent of the act, for the intent of the a Was, that Aon 


uminiſtrat ion ſhould' be committed where there was no ex- 

* eutor that would intermeddle. So ſhalt it be nere. da ene 
{1 man makes his will, znd/#ppoints that the executors. of 9 Co.40.-Law 
. wall be his executors, and he dies living J. S. there e 
for te ordinary” may commit adminiftration of the gobds . 
10 tut is dead; and if the 1 gives or” Hs tlie 3 © (u). 
it de, and iherwiids 8 His executors,” fd dies, 4 FO gy 
eh nd his executors” pr the'h er will, yet t ey 


| not Brown, 
hoid the fale > of otHer 5y . pe l Alcho' he 
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tmtors canriot br Gill net execute the reftametit, The ördi- 
vim y may in the mean time comithit adminiftratibh, And 
ie My 12s of the adiniſtrator made för the time half bind 
he this nds with the intent of the act, and with ich rbmmon 
on. * Anh If A man maker hig executors,” aht ap 
W teligiön, And! "Ty" afterwargs Feen he alt- not 
Ml the 30d 6 ie executors done in che miau time, yi; 1 
dime law if a chan friakes' his teſtament, and oldains that Erecutors C. 
t year after! hi death foch pt ns (6411 be kis exetytors, 73 2 
ml dies, the 8h within the'year way corfimit adh f. J. nf J. 
iron, aud the ale" or gift pf (he ow by the "admini» Poſt 281 . 
ntag nor wirhim the car,” or ot fler acłs 5 by kim Within m Hereby not 
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and 0 Read «miniſtrgti ——— org to others, whence” it ſe fol- 2 Sen 
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lows that during that time the acts done by the admiĩniſſa- 
tor ſhall. be good for ever. 80 here the ordinary not know- 
ing that a will was made had good authority to commit ad- 
miniſtration by the intent of the act, and the adminiſtratot 
to adminiſter. And therefore the probate of the will after- 
wards ſhall: not diſprove or avoid that which was well done 
before, but the ſale-to the defendant by the adminiſtrator i 
good and indefcafible,; for which cauſes it ſeemed to hin 

that the plaintiff ſhould be barrel. 1 . 
E contra for the On the other hand J#a/ſh.and the lord Dyer argued fo 
ge" the plaintiff. And they ſaid that the plaintiff has declare 
* J. 4s executotr, and bas brought his writ accordingly, in which 
it is contained that the ſaid Thomas. Kene made his teſtament 
and thereby made the plaintiff, his executor, and the tcſla 
ment is proyed, and he has produced it to the court. And 
| '”*  - *the defendant in the bar has ſhewn bis death, and the com 


S —©-: 0 0% „ = - 


4 Salk. 303- pointed by, the ordinary for his caſc, and tp. diſcharge hin 10. 
38k 163. {elf of the. burden ofthe office, and they. de ther con 
{+ 280 ] mencement by a +/piritual a&, viz. M the _ 


« 5 Co. 38. a; But the egecutor takes N 
e 
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ceaſed die inteſtate. | For the lord Dyer ſaid, b if a man » See ante 25 
had died inteſtate, the property of his goods came by the (e), and the 
common law to the ordinary, becauſe the deecaſed had not bochs there 
pointed any one to take care of them. For as by. the 
courſe of the common law a © freehold ſhall be in ſome one, « T. q. H.. 2 b. 
2nd ſhall not be in ſuſpence, ſo by the common law the pro- per He. Bro. 
perty of goods ſhall be in ſome one, and ſhall not be in wan, + 
ſulpence. And when a man has a property in goods, the 88 
y cannot be in him longer than he lives, and aftet 
his death the goods belong to another, as the ancient verſe 
ls, Da tua dum tua ſunt, quis poſt mortem tua non ſunt. 
Then foraſmuch as they cannot be his own after his death, 
and he has not appointed them to any other, but has left 
them to the world, the law gives the property of them to 
the ordinary, and becauſe he had the care of his ſoul whilſt 
he was alive, the law gives him the goods to diſpoſe of for 
his ſoul after his death, and to ſuch and no other purpoſe he 
had the goods, à for by the common law he ſhauld not be © ante 219 (8) 
charged in an action of debt for a debt due by the inteſtate, and ſee the 
And the letter of the ſtatute of Meſminſier 2. cap. 9. weg. 
ſeems to purport this, For it ſays, the ordinary from henceforth —  _. 
hall be bound 10 anſwer the debts, as far as the goods of | the „ben, 409 
lad will extend, in ſuch ſort as: executors ſhould have been Neu Les Te, 
hund, if he had made: a teſiament; which words (from bence- tam. 11. 
feth) imply that before he was not chargeable, .and-there- 
fore (he ſaid) from henceforth was put in to make him 
chargeable afterwards; and by this ſtatute he was made ſo 
chargeable that if he had died bis f executors ſhould have 5g. N. B. 10. d. 
been chargeable in an action of debt, as far as the goods Nelſ. Lex Teſ- 
vhick came to the hands of the ordinary would extend. tam. 12. 
And therefore, he ſaid, in 16. Ed 2, an action of debt in 
uch caſe was maintenable againſt the executors of the or- 
linary : And in g 11, Ed. 3. an action of debt was brought 
n ſuch caſe againſt the executors of the ordinary, but it is 
not there adjudged; one way or other, and the ſaid gaſe in 0 
16. Ed. 2. is there cited. | And notwithſtanding that the ſta· 
ute of Mel minſler a: cap · 19. made the ordinary charge 
lie in an action of debt, h yet after that ſtatute and before , T. 11. Ed z. 
the ſtatute of 31. Ed. 3. the ordinary might commit the ad- Fi. Executors 
miniſtration, to another, i and ſuch adminiſtratot ſhould be 77 · Bro. 461. 
ed in an ation of debt: For in ag · Ad. 3. in amacti abs ei. 
on of debt brought againſt the ordinaty, he pleaded that be- | 
fre the action brought he bad committed adminiſkeation 10 Ante 275 (). 
mother, and there it is held a good: plea. And he'alſo.ſaid ann, 
_ * Fitzherbert in his Natura Brevium takes the law * N ed. 
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17 n that the ordinary 3 the ſtatute of 31. EA. 4, 
have committed the adminiſtration to anatherz for he there 
ſays that before the ſtatute of 31. EA zu adminiſtratort 
could not have an action of: debt agatnſt the debtors, in 

which ſaying it is implied that there were and might be ad- 
miniſtrators before the ſaid ſtatute. But the power or inte- 

reſt which the ordinary himſelf had, and the power and au. 1 

thority which the common law or the ſtatute df 31. Ed. 3. 


gave him to commit adminiſtration to another, is but where 0 
a man dies inteſtate, fo that if he makes à will, ſuch-powet ir 
and intereſt is not given. For when à man makes a will; h 
thereby he commits all his goods to his executor, and in th 


him he repoſcs the greateſt confidence, and the law favours ſo 
his will-; for wills have been ever ſince property has been 7 
amongſt men, and they have always been, and by neceſſity * 
of reaſon ought to be, favoured, So that it ſhall be called ec 
a will, and his executors who are named ſhall be called exe- 
_  entors, before the probate of the will. For St. Paul ſays, 
ament is confirmed by death, ſo that by his definition, 
by our law alſo, it is a teſtament when the teſtator is 


a ; ? 5 ; a fe) 
$34 f » g an 

1 . dead, andthe! exteutors named art etecutors ! preſently 

9 Che 3Þ-2. 4 e- — 

Mod. 35. and before the probate of the teſtament, ſor the probate ix 

r 45 but a confirmation and allowance of that which the teſtater 

haas done. For the ſpiritual' court men have divers terms, 

as inſinuution, which ãs à fur miſe that thete is ſuch a teſta- Wl be 

ment „und approbalſun, which implies that the ſurmiſe it tit 

tried to be true, aud allowed; and in witneſs thereof the'vr- ei 

dinary pos his ſeal2 But before this is⸗done it is à teſta- in 

„ ment, antthe ereceutets named are exetutors, for. the death i; 

preceding?) makes tas teſtaſient, and by the death the pro. l 

perty of ihe goods which dvs in the teſtator is caſt 'upoh and 1. 

veſt ad ini che execονfνεο , And they ate not oalſed executors Wl 10 

be 

by 


M. 9 Fd. 4. }{ rept & only that ey udctually ckeeute, but in - reſpeR 

gy — hat they pre — "And they! may execute before 

go. probtits, hand may bo feu, o alths' they Thail not ſue for BBW 1; 
„ Salk. 301. per any ddt Aero the iteſbatorcuhtif they have proved the teſ⸗ 
Gould, |. Treat. tamen p und they staylahen dr ge awc the goods, of 
of Wills 236. other e diſpoſe offt Heng Before « rebate? And upon 
„See ante 279 this he cd the . 6. wltere an exrecutor ecm. 
(f); and the mrided Hud rake eertain . of the veſtater out of the 
e Posfefbertef B. wheveroldingly did ſof und afterwardsHht 


ertchter befuſed. to/adtvinifter, und the erdinsry commitred 

. $45 the ademidliſtration tte B. de brought am àction of treſpu 
guendo,Salk.301 1 ſaidl taking of the goods; and there " 
"dpihion” of 'thiexjuſtides, that the Juſtification — — 

g: co . 
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command of him who was 
171 . > named ęxecu 
AA ing his refuſal afterwards, for the N * 
e. nor pre judice WA Me ſhall not 
party, and who did well at the time of 10 who was. not . 36. 1 
caſe argues that before th a | the act done. Which Fi 6.7. b. 
ecutor has an i n 277 probate of the teſtament th 8 
langed 28 + i e authority in the thin KEE © exe, pe 6. 
in this caſe, Arend And he ſaid that it — od Ph ber Sorin. 245 
faſed th Fo. JJ ape ordinary might there 1 med ta him Went. Off. of 
wie tneTr fuſa] of the executor, for 5 | nave well r re- Exec. 38 Law 
damen wüh the goods, W — he had once 2 
bon permitted: him to refuſe after ward, 2 ought not to 6 
hers ars e which puth.of 8 
be ere 1 BAR an ee e ole 8 
which after hs Me out of the houſe and lands of the ft ihe mounted to un 
ecutors + d is death are deſcended ho che heir, f f. des mme 
can — 8 in as ſhort,a. time, as they Wu and Bee 3% ok 
before r wh dit en ben n —_— 
kineprobar the lay allows the seen ac who an S i ( 1207 J 
. * and compels them to 3 17 named 1 48 
1 judges the property. of tho 1 ments &c. 309. 
hes nk in them befoce any. ſeizure; ws k the tel- BY Abr, tit. 
haye a em before the executors ſeize wt + an one pi. b 
nn e 1rſpaſeor ene bin ae pen. e. y04, 
before n polleſſion, was caſt 3 37. K. 
ithes, the parſon s if the tenth part of corn is ſex N 2a 
izure —_ tee an action of treſpaſs — 1 Sib. obec 
f t him that takes it away, f. » DEIOFC! ANY Godolph: 4s 
L. kalten was jt, him agg not go the, property Lig. 9 45 
certain by the ſeye 2 ire, becauſe the. thing, Wentw. Off. of 
aid, if the parſon 8 A tenth part. „ But, he Exec: 38, 469 4 
n eng or Law: of Tuſta 
Ne he property hall not be in eee a morͤie nan bo Se. 3647 
beaſt ig, for a diſpute may 'arile whether "hs hs A * 450. ug 
by ſeizure = (PS AION, he ſhall determine. bis dt — — 
uon * pe, if Fea fore that is done. he. ſhall not haue janiat admit one 10 
i of ſpſs bee, Ted lte das imme ney e 
wlan 5 Ihe teſtator, veſts: the; propemy a Lage admin firs. ie 
bows that t ” goods in thejexecutor, eb then 4s —— a 
from Wake veſts the / propert) 2 9 
N it; follows. that the — it ardingty, L 
— 9 ON adminiſtrator. Fer if be — heres 
one thing „ abhen there would, het wo prope ti lang. er ihe 
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| = ey 4 * im uch wrong, nor will it doyeſſ 2 * of 
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which it has once veſted. And the adminiſtrator cannot 

have a greater property of the things in poſſeſſion than the 

ordinary had before, and here the ordinary before admini- 

ſtration had no property at all, nor any thing to do with 

the goods, but the executor had the property and the full 
poſſeſhon of them. And if there ſhould be any doubt in 

this point, it is removed by the probate, for thereby the 

will is fully perfected and conſummate, and is of the fame 

| effect as if it had been proved immediately after the death 

© The probate of the teſtator, by reaſon of the © relation of the probate in 
haorclatonto this point. e For if before the probate he had releaſed a 
teftator, Went. debt, and afterwards had proved the will, this makes the 
Off. of Exec. releaſe good and perfect, as Walſh ſaid, and yet at the 
. Law of Teſ- time of the reltaſe made he could not have an action of 
ments, ccc. debt for the duty, becauſe he could not ſhew the will prov- 
„ . Pay 
8 ed under ſeal dut the relation of the probate removes all 
5), and the imperfection which might have been alledged before, and 
there it over-reaches the adminiſtration, and the authority of the 
cited... adminiſtrator, as the lord Dyer tetmed it, and diſproves 
Godolph. his acts by annihilating his power, f As if one takes letters 
Orfh. Leg. of adminiſtration of the ordinary of the goods of one who 
251 Cs. dies inteſtste, and afterwards the metropolitan commits ad- 
4 miniſtration to another, becauſe the inteſtate had goods to 
ſaall be deem. the value of 8 10/. in divers dioceſes, there this diſproves 
ed bona notabilia the authority of the, firſt adminiſtrator, and makes the ſe- 
ed cond adininiſtrator to avoid the acts of the firſt. h And he 
LeSwinb. 438. ſaid that in 10. H. 7. Keble ſaid in this caſe, that the ſe- 
mn cond* adminiſtrator ſtall have an action of treſpaſs againſt 
78. pl. 1. Theol, the firſt adminiſtrator for taking the firſt goods, for the firſt 
ig} lib. . cap ofdinary who committed the adminiſtration had no zu- 
er tority/todo'it where the inteſtate had goods to the value of 
l n io in divets dioceſes, bu, that adminfſtration and alf the 
On. - deperidances upon it are utterly diſproved by the commiſſion 
6. P. Co 30. of the ſecond adminifiration: k And he allo Cited the caſe 


8'Co. 135. b. in /. Ed. 4. where one as adminiſtrator to 7. $. brought * 
, : 21 pleaded , 


Svind. eg. whit bf debt againſt anether, and the de 
I. 2 Ed. 4. chat the faid J. S. made bim his executor in another coun - 
— rn gr ty than where the action was brought and the adminiſtration 
Bro. Executor committed, and that pending this "fait he had proved the 
11. T. Jones 72. wi; and there Littleton fays, ** if a man makes an execu- 


dor, it is reaſonable that (if he will) he ſhould have the 
„„. diſpoſition of the gösds 16 diſpend for the ſovl of the de- 
„„ ceaſed, for that was his laſt will, which will is reaſonable 


to be performed; and à man may make me his executor 
«© without my knowledge, ang afterwards when I have od 


- 
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« tice of it, I may take upon me the power of executor z 
« and the ordinary may well commit adminiſtration in the 
« mean time (as he has done here), but preſently by the 
« probate of the teſtament the power of the adminiſtrator 
« js determined, unleſs the ex-cutor has once ! refuſed be- 1 gee Alraban 
« fore the ordinary, and then perhaps the law would be v. Cuningbaw | 


I Freem. 446. 


« otherwiſe.” And to this ſaying of Littleton agreed Mu- Vent. 303 


n and Danby there; and they ſpoke further there whether 
te ſhould traverſe that he did not die inteſtate, but the clear 
opinion there upon the matter was, that by the probate the 
power of the adminiſtrator ſhould be diſproved, and that 
the plaintiff there ſhould be barre. m And further, he - H. 3. H. 5. 
nd, it ſeems by the book in 3. H. 7. that before the ordi- 14, Pl. 21. Pitz. 
nary commits adminiſtration where there is an executor 3 
made, he ought to award proceſs againſt the exceutor to Nn Bre. Ad. 
come in and prove the teſtament, and if he will not prove miniſtrators 32 
it, then th- ordinary may commit adminiſtration to others, 
and this ſtands with reaſon. But here there is no ſuch 
thing done, for which reaſon the probate here diſproves the 
adminiſtration not only from the time of the probate, but 
for the whole time. For, he ſaid, the probate proves the 
executor here to be a full and perfect executor not only for 
a time, hut for the whole time fully and entirely fince the 
d:ath of the teſtator. And it is not like to the caſe put, 
viz. a where a man appoints by his teſtament that the exe- Ante 279 (i). 
cutors of F, & who is i png his 9 _ dies, 
for there until the death of J. S. he dies o inteſtate, for in, 
the mean time he has no ft hk Nor is it like to the — 
caſe put, p where he makes one his executor a year after Off.of Fxec.rc, 
his death, for within the year he is inteſtate, and therefore E 
ſor that time the ordinary has power to commit adminiſtra- 9 
tion, and that ſhall never be diſproved. Neither is it like tors G. 3. pl. 1. 
to the caſe put, 4 where one makes his executor, whe proves | 
the teſtament, and dies inteſtate, for there the ordinary Ante 279 (1). 
may commit adminiſtration of the goods of the firſt teſtator, * Ante 279 (g) 
' becauſe from the time of the death of the executor, who | 
died inteſtate, the firſt teſtator died inteſtate, for which an, 24). 
reaſon from that time forwards the ordinary may commit m 
adminiſtration. Neither is it like to the caſe put, (where e Ante 279 (f). 
2 man makes his executors, who refuſe, for + there” the g 
ordinary may afterwards commit adminiſtration to others, 112821 
becauſe upon the matter he died 4 inteſtate. But here in af 
our caſe Grayſbrock the plaintiff was made executor imme- M. 20. H. 6, 
| | ue dn I diately 1 pl. 4. Fr 
Newtn,;6.H.6 


1 Per Nedbam, Dy. 236. pl. 27. 1 Rol. Abr. 90). pl. t. 9 Co. 37.3. 1 Finch 148, 1 5, 409. 
Hach 168, 171. i 
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diateſy without the intervention of any mean time, and by 

the probate he has made himſelf a full and continual execy- 

tor, oceupying the place and authority of executor for the 

whole time incurred ſince the death of the teſtator, leaving 

no time for the ordinary or for the adminiſtrator to inter- 

cy but ering their authority and. intereſt. And 

. be ſaid that the ſeal of the ordinary put to the adminiſtra- 
E lar en is but a matter b of fact, which is not any eſtoppel for 
ol Teſtameuts, the time, nor ſhall it force the executor to ſue in the ſpiriiu- 
&c. 376. al court to repeal it, . but he ſhall avoid it by plea, or by ta- 
king the goods from the adminiſtrator, or by ſome other 

© T. 44. Ed. 3. matter of fact as occaſion ſhall offer. © And to prove this 
16, Fitz.Admi- he cited the firſt caſe in Trin. 44. Ed. 3. where one brought 
| -4 decay "5: , a writ of debt againſt another as adminiſtrator, and declared 
Aderipitrators that the debtor died inteſtate, and that the ordinary depu- 
11. Eſtoppel 36. ted the defendant to be adminiſtrator, and he ſhewed the 
RET FIR ſame in certainty, and the opinion of the court there was, 
1 that he ought to do ſo; and the defendant ſaid that the de- 
ceaſed made his teſtament, and conſtituted the defendant and 

another his executors, and he demanded judgment of the writ, 

and ſhewed forththeteſtament proving hisplea, andthe plaintiff 

offered to aver that the party died inteſtate, and the defen- 

dant ſaid that he ſhould not be received to this averment 

againſt the teſtament which is proved before the ordinary, 

and is under the ſeal of the ordinary, /ed non allecatur ; 
wherefore the plaintiff had the averment, and it was tried 

d per pajs. So that the ſeal of the ordinary to the probate 

of the teſtament could not deprive the plaintiff of his aver- 

. 5 ment, but that he ſhould have it, and try it per paris. Al- 
„Ses ante #77 ſo he cited the caſe in 21. H. 6. where one brought an ac- 
(9). tion of debt againſt a man as executor, who had admini(- 
« M. 21. H. 6. tered as executor of his own wrong, and afterwards and be- 
8, a. Fitz. Exe - fore the writ purchaſed had taken out letters of adminiſtra: 
cutorstõ. Bro 4 tion ; f as alſo the like caſe in 2. R. 3. in a ſcire facia 
| brought againſt certain perſons as executors, where they 

, * — had adminiſtred as executors, and afterwards had taken out 
torn 163. letters of adminiſtration ; in which; caſes it ſeems by the 
beiter opinion that the plaintiff ſhall not be concluded by the 
letters of adminiſtration ; but neither of the cafes is there 

adjudged, s Alſo he cited the caſe in 34. H. 6. where 

| - Thomas Lombard as adminiſtrator brought an action of debt, 

r M."34. H. 6. and the defendant was received to avoid the letters of ad- 
ph br hes ah miniſtration by ſaying that the deceaſed made executors, 
Bre. . and that the one had proved the teſtament in the K 
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ind that one was alive, abſue hac that he died inteſtate, 
#: and the plaintiff maintained that he died inteſtate, 
1nd thereupon. iſſue was joined. b And alſo, he ſaid, in“ T. 7. Ed. 4. 
he caſe of 7. Ed. 4. before cited, the executor who, proved '*: b. Fitz. Ad- 
he teſtament was not forced to avoid the letters of admi- 2 
uſtration granted before the probate by ſuit in the ſpiritual 111 
court, but he proved the teſtament, and upon this he was 
:eived by plea to avoid the letters of adminiſtration. 80 
all the defendant here, and thereby he ſhall avoid the ale Er 
the adminiſtrator. But J/alſb ſaid, if the defendant here 
tad averred that the adminiſtrator had alie ned the goods to 
tim for a certain ſum, and had employed the money in 
licharge | of the funeral, or of the debts of the Ras», OT i Theol. Dir. 
your other things which an executor ſhould be forced to do, lib.1.cap.18.fr 
here the ſale for ſuch purpoſes ſhould not be avoided, but 2 Bac. Abr 411. 
hould remain indefeaſible; and the reaſon is, becauſe by — ny 
the commiſſion of the adminiſtration to him by the ordina- a xa rd 
7, who was ignorant of the teſtament, he has a colour of ſeſſed herſelf of 
wthority, though it is not a rightful one, and he that has = l 
he right ſuffers no diſadvantage although he be bound by tein ne 
the act of the adminiſtrator, for it is no more than he him» revoked will, 
kf was compellible to do, and the adminiſtrator, having ang id debts 
bone that which the executor himſelf was obliged to do, his — had no no- 
it ſhall be allowed good, becauſe the executor himſelf is tice of the re- 
hereby freed and excuſed from the trouble of doing it. 22 rg 
And ſo inaſmuch as the adminiſtrator was compellible tO allowed the 
it, (for if he was ſued for a thing which ought to be payments, Hale 
ne, he could nat diſable or diſcharge himſelf for the time) * C, 
tis reaſonable, and no detriment to any one that the thing — . 
tone ſhould remain ſtable and firm without impeachment. 
And hereupon he cited the caſe of Sandi and Peckham in 
H. 7. where Peckbam claiming to be executor to one, 47 
duo was dead by à falſe teſtament ſuppoſed to be made by cutors 41. Bro. 
ld: teſtator, had got this falſe teſtament to be allowed, up - Debt 140. Ante 
'n default of Sandg who claimed to be executor by a latter 185 (a). 
vil, before a certain perſon appointed by a delegacy, and 
te will exhibited by Pectbam was proved, and afterwards 
lands ſued out another delegacy to another, who awarded 
lat the teſtament exhibited by Sands was true, and that he 
Rierecutor, and that the ſaid. teſtament. whereby Pectbam 
* ſhould be void, and upon this Sands ſued. an action 
edi againſt Peckham for 40 marks, which he was bound 

4 the teſtator to pay, and 1 ſhewed the allowance of 

i teſtament ur ſupra, and that during the time that his 

teſtament 
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teſtament was in force he paid the 40 marks to one 
whom the teſtator had received ſo much for uſury; and it 
was adjudged no plea, becauſe he was not bound by law to 
repay the uſury, for it is but a thing of conſcience, which 
the law will not compel him to pay. But there it is held, 
that although he was not executor of right but of wrong, 


1 Note, all law-1 yet if he had paid any debt due by ſpecialty, or other 4 
—_— ting which the foe will force the executor to be the true 
his own wrong executor ſhould have been bound by it, and ſhould have that 
does are good. heen obliged to allow it, becauſe the other was compellible ur 
5 C0. 30. b. 0 pay it, and the true executor had no prejudice by it, for- 
aſmuch as he himſelf ſhould have been bound to pay it 
Ante 14 (d). And it is there put, u that if the bailiff of a manor pay 
the debts of his maſter due by ſpecialty or contract, he all d 

not be allowed for it in his account, becauſe he was noi 3, 

» Litt. R. r. compellible to pay them; * but if he pays quit-rents iſſuinoiiMi: a 
Cro. J. 178. out of the manor, he ſhall be allowed for it in his account, ili 
882 becauſe it belongs to his office to pay them. And ſo ber 4 
Ante 14 (4), if the adminiſtrator had aliened the s ſpecified in thu 
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* T. 13. H. 7: againſt one for cutting down great trees, and the defendan 


Treſpaſs 255. 
Owen. 


count to pay the funeral or debrs, the ſale had been good 
and indefeaſible; quod alii duo juſticiarii conceſſerunt. Ant 
+ upon this Dyer cited the caſe in 12. H. 7. where the 
dean and chapter of Pauls brought an action of treſpaſ 


juſtified as their bailiff of a manor, in which there was 
park incloſed with pale from time beyond the memory « 
man, and that he cut down the trees for the neceſſary in 
cloſure of the park with pale, and applied them to that uſe 
and the opinion of the court was that he might juſtity, fe 
it belongs to his office to repair or maintain the park or edi 
fices of the manor in the ſame condition as they have alway 
been, but he cannot make a new pale, or new houſes, « 
any thing in other manner than they have uſed to be, b 
to maintain and keep them in the ſame form is a part of hi 
office, and he ſhall be allowed for the ſame. So in the prin 
cipal caſe, if the defendant had ſhewn that the ſale ma 
made to him by the adminiſtrator in diſcharge of any thing 
which he had been compellible to do, the ſale ſhould nc 
have been avoided ; but he has not ſhewn any ſuch matter 
nor has he taken any ſuch averment, and therefore it can 
not be taken by the plea that it was applied to any ſuch pur 
poſe, for which cauſe the plea in bar is not good, and thi 
plaintiff ought to recover. And (as I heard) Ant 
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the fame opinion, wherefore judgment was given for the 
qlaintiff the ſame term, as follows, viz. | 


At which day here came as well the aforeſaid Alvared as The reſt of the 
* the aforeſaid Robert by their attornies aforeſaid, And there- 
her won the premiſſes being ſeen, and by the juſtices here, 
rue foe folly underſtood, it ſcems to the ſame juſtices here! 


that the aforeſaid plea of the aforefaid Robert Fox above in 
ur pleaded is inſufficient in law to preclude the aforeſaid 
{bored from having his action aforeſaid againſt the ſame 
laert. Therefore it is conſidered that the aforeſaid Al- 
wred recover againſt the aforeſaid Robert the goods and 
thattles aforeſaid, or the value of the ſame. And the ſame 
Wert in mercy c. And the ſheriff is commanded that 
k diſtrain the aforeſaid Robert by all his lands, &c, and 
hat of the iſſues, c. ſo that he render to the aforeſaid 
{ered the goods and chattles aforeſaid ; and that by the 
wth of good, Cc. he diligently enquire what damages the 
tbreſaid Alvared hath ſuſtained, as well by occaſion of the 
&aining the goods and chattles aforeſaid, as for his coſts 
ad charges by him about his ſuit in this behalf expended : 
Ind if the aforeſaid Robert hath not rendered the goods and 
tattles aforeſaid to the aforeſaid Alvared, then how much 


was aid goods and chattles are worth according to the true 
ory « ve of the ſame, and how, &c. the ſheriff ſhould make 
7 10 err here from the day of the Holy Trinity in 15 days un- 
t uſe r the ſeal, c. and the ſeals, c. At which day here 
ys Tolle the aforeſaid Alvared by his attorney aforeſaid ; and 
r edi ſheriff, viz. William Devereux eſquire now returned, 
alway: the aforeſaid Robert Fox hath not rendered to the afore- 
ſes, 08" {lvared the goods and chaitles aſoreſaid, or any parcel 


kereof. Alſo the ſame ſheriff returned a certain inquiſition 
Ken before him at Birmingham in the county aforeſaid the 
th day of Zune laſt paſt by the oath of 12, &c. by which 
s found that the goods and chattles aforeſaid are worth, 
ding to the true value of the ſame, 4/. And that the 
eſaid Alvared has ſuſtained damages by occaſion of the 
matter Mining the ſaid goods and chattles, beſides his coſts and 
iges by him about his ſuit in this behalf expended, to 
* Mount of 20s. and for the ſaid coſts and charges to the 
aunt of 46s. 8d. Therefore it is conſidered that the 
reſaid Alvared recover againſt the aforeſaid Robert the 
cad 41. for the value of the goods and chattles aforeſaid, 
MAT 1. goes Z 2 and 


Jown juſtice afterwards declared to them that he was of 
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and alſo his damages aforeſaid to the amount of 46s. 8d. by 
the inqueſt aforeſaid above found, and alſo 71. 135. 4d. to 
the ſame Alvared at his requeſt for his coſts and charges 
aforeſaid by the court here of increaſe adjudged. Which 
ſaid damages in the whole amount to 10. And the afore- 


— — — 


ſaid Robert in mercy, Cc. 5 
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[+284] + A report of a judgment given in the King's Bench in Tri 4 
nity term in the ſeventh year of the reign of queen Elizabeih | 

y the juſtices of the ſame bench, after argument cm | 

For the parties, upon a demurrer in law on the count made a 

a bill exhibited by Richard Chapman, executor 1 

teſtament of Anne Chapman, executrix of the teflament 15 

John Chapman, plaintiff, againſt Robert Dalton df 5 

dant, for a covenant made by indenture between the ſaid R n. 

bert Dalton and Elizabeth his wife of the one part, and i _ 

ſaid John Chapman of the other part, and broken by il 7 

ſaid Robert Dalton. And the record is among fl the ric 15. 

of Trinity term 6 Elizabeth, Rot. 230, and was read Gil a, 

follows, Ry 

Tris. Term E it remembered, that heretofore, viz. in the term 6 
© Me. Eafler in the fifih year of the reign of the lady £ 2 
Declaration. beth now queen of England, before the ſame lady the que ud 
Same prece- At Weſtminſter, came Richard Chapman executor of the | 7p 
dentRaſt.Entr. will and teſtament of Anne Chapman late of Cornbrough * 
134. a. b. the county of York widow deceaſed, executrix of the laſt n Kal. 
and teſtament of John Chapman late of Cornbrough wu 

the pariſh of Sherofton deceaſed, otherwiſe called Rich 

Chapman my ſon whom I make my ſole executcr, ot\c1 vl . d 

called Richard Chapman executor in the ſame teſtam ter, 

named, otherwiſe called Anne my wife whom I make m) L I 


executrix, otherwiſe called Anne Chapman executrix 10 
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ame teſtament named, by Thomas Butler his attorney, and 

uced here in the court of the ſaid lady the queen then 
there his certain bill againſt Robert Dalton in the cuſtody of 
the marſhal, Ec. of a plea of covenant broken; and there 
ne pledges of proſecuting, viz. Jobn Doe and Richard Roe. 
Which (aid bill follows in theſe words, vis. London, viz. 
Richard Chapman executor of the-laſt will and teſtament of 
me Chapman late of Cornbrough in the county of York wi- 
dow deceaſed, executrix of the laſt will and teſtament of 
Yun Chapman late of Cornbrough within the pariſh of She- 
riftn, deceaſed, otherwiſe called Richard Chapman my ſon 
whom I make my whole executor, otherwiſe called Richard 
Chapman executor in the ſame teſtament named, other- 
viſe called Anne my wife whom I make my full executrix, 
otherwiſe called Anne Chapman executrix in the ſame teſta- 
ment named, complains of Robert Dalton in the cuſtody of 
the marſhal of the marſhalſea of the lady the queen before 
the (aid queen being, of a plea of covenant broken, for 
this, to wit, whereas by a certain indenture m2de at Lon- 
In, viz. in the pariſh of the bleſſed Mary of the Arches in 
the ward of Cheap in London the 20th day of March in the 
d year of the reign of lord Henry the eighth late king of 
England, between the aforeſaid Robert Dalton and Elizabeth 
lis wife, by the names of Robert Dalton ſon of Thomas Dal- 


ind Elizabeth his wife daughter and heir of John Silſſern 
ind Chriſtian his wife, of the one part, and the aforeſaid 
jun Chapman in his lifetime, by the name of John Io 
tan of Cornbrough in the county of York yeoman, of the 
ther part, (one part whereof ſcaled with the ſeal of the ſaid 
liert and Elizabeth, bearing date the ſame day and year 
ite ame Richard here produces in court) it was covenanted, 
Fanted, and agreed between the ſame parties by the inden- 
ure aforeſaid, as follows, to wit, that the aforcſaid Robert 
ind Elizabeth his wife, for the ſum of 10l. of good and law- 
vl money of England to them by the aforeſaid Jehn Chap- 
kan paid, in the name of a fine called a greſſome, at the 
tiling of the indenture aforeſaid, whereof the atorefaid Ro- 
int and Elizabeth his wife acknowledged themſelves by the 
ndenture aforeſaid well and truly to be ſatisfied, contented, 
nd paid, and the aforeſaid John Chapman and his executors 
Nereof clearly to be diſcharged, by the indenture aforeſaid 
4 demiſed, granted, and to farm- let, and by the ſame 
&nture did demiſe, grant, and to farm-let to the afore- 
kid Jahn Chapman four cloſes called Northfield, with all and 
Z 2 2 ſingular 


in 


of King fon upon Hull merchant of the ſtaple of Calais, 


ny — 
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ſingular the appurtenances, fituate, lying, and being in 


Cornbrough aforeſaid in the aforeſaid county of York, then in 
the tenure and occupation of the Sela obn Chapman ; 
to have and to hold, occupy, and enjoy the aforeſaid four 
cloſes with all and fingular their appurtenances, to the afore- 
ſaid John Chapman his executors and aſſigns, from the feaſt 
of the Annunciation of the bleſſed Mary the virgin from 
thence next following after the date of the indenture afore- 
ſaid, unto the end and term of 21 years from thence next 
and immediately following, and fully to be compleat and 
ended : yielding and paying therefore yearly to the afore- 
ſaid Robert Dalton and Elizabeth his wife, and to the heirs 
of the aforeſaid Elizabeth 121. of good and lawful money of 
England at the feaſts of St. Michael the archangel, and of 
the Annunciation of the bleſſed Mary by equal portions du- 
ring the term aforeſaid. And if it ſhould happen that the 
aforeſaid annual rent of 121. or any part or parcel thereof be 
in arrear and unpaid at any of the aforeſaid feaſts on which 
it ought to be paid, by the ſpace of one month, being las. 
fully demanded, then it ſhould be lawful for the aforeſaid 
Robert and Elizabeth his wife, and the heirs of the ſaid El;- 
zabeth, into the premiſſes to enter, and there to diſtrain, 
and the diſtreſs ſo taken to drive off, lead, carry away, and 
keep, until the aforeſaid Robert Dalton and Elizabeth his 
wife, and the heirs of the ſaid Elizabeth ſhould be lawfolly 
ſatisfied, contented, and paid for the aforeſaid annual rent, 
and every parcel thereof, together with the arrears if any 
ſhould be. And alſo the aforeſaid Robert Dalton and li- 
zabeth his wife for themſelves, their heirs, and executors 
covenanted and granted by the indenture aforeſaid to and 
with the aforcſaid John Chapman and his executors, that 
they the aforcſaid Robert Dalton and Elizabeth his wife, and 
the heirs of the aforeſaid Elizabeth, of their own prope 
charges and expences yearly during the term aforeſaid, 
would content and pay, acquit, and diſcharge the aforeſaic 
e Chapman and his aſſigns againſt the lord the king 0 
is collectors concerning the proceſs called greenwax, iſſue 

of counties, called county-fees, and iſſues, with all ſuc 

charges, + belonging to the aforeſaid four cloſes with the 
appurtenances, provided. alſo that the aforeſaid John Chef 

man and his aſſigns of their own proper charges acquit the 
aforeſaid Robert Dalton and Elizabeth his- wife, and th$ 
heirs of the aforeſaid Elizabeth, againſt ſuit to the court © 


Sherefton for the aforeſaid four cloſes with the * 
3 * N during 
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during the term aforeſaid. And further the aforeſaid Robert 
Dolton and Elizabeth his wife for themſelves, their heirs, 
executors, and adminiſtrators covenanted and granted by 
the indenture aforeſaid to and with the aforeſaid John Chap- 
man and his executors, that they the aforeſaid Robert and 
Elizabeth, or the heirs of the aforeſaid Elizabeth, after the 
end and term of the aforeſaid 21 years, ſhould make or 
cauſe to be made to the aforeſaid ohn Chapman and his aſ- 
fens a good, certain, ſufficient, and lawful demiſe of the 
aforeſaid four cloſes called Northfield, with all and fingular 
the appurtenances, for the term of 21 years, .commencing 
at the 26th day of March which ſhould be in the year of 
our Lord 1563, next and immediately following the afore- 
ſaid term of 21 years before named, and in the indenture 
zoreſaid ſpecified and contained, without any groſſome or 
fine to be paid and rendered for the premiſſes to the afore- 
ſaid Robert and Elizabeth, or to the heirs of the ſaid Eliza- 
beth, but only the annual rent to te paid or yielded. for the 
ſame at the aforeſaid feaſts due and accuſtomed, as by the 
ſame indenture among other things more fully appears. 
By virtue of which ſaid demiſe the ſame John Chapman im- 
mediately after the feaſt of the Annunciation of the bleſſed 
Mary next following the date of the ſaid indenture into the 
tenements aforeſaid with the appurtenances entered, and 
vs thereof poſſeſſed : And being ſo poſſeſſed thereof, the 
lame John afterwards, viz, the 18th day of January in the 
year of our Lord 1546, at London in the pariſh and ward 
aforeſaid, made and declared his laſt will, and by the ſame 
conſtituted and ordained one Anne then his wife his execu- 
ix, and died; after whoſe death the ſame Anne proved the 
laid laſt will and teſtament, and into the tenements afore- 
laid with the appurtenances entered, and was thereof poſ- 
ſeſſed. And the ſame Anne being ſo poſſeſſed thereof, af- 
terwards, viz. the 20th day of September in the year. of our 
1558, at London in the pariſh and ward aforeſaid, 
made and declared her laſt will, and by the ſame conſtituted 
and ordained the aforeſaid Richard Chapman her executor, 
and died, after whoſe death the ſame Richard Chapman 
proved the ſaid laſt will and teſtament, and into the tene- 
ments aforeſaid with the appurtenances entered, and was 
thereof poſſeſſed. And afterwards, viz. at the feaſt of the 
Anmunciation of the bleſſed Mary, viz. the 25th day of 
reb in the Fifth year of the reign of the lady the queen 
now, the aforeſaid term of 21 years ended and was deter- 
mined. And the ſame Richard Chapman ſays, that —_ 
the 


The Pleadings : Chapman verſus Dalton, 


the aforeſaid John Chapman in his lifetime, and. the afore- 
ſaid Anne after the death of the ſaid Jahn, and the fame 
Richard after the death of the aforeſaid Anne, all and fin- 
gular, the covenants, grants, and agreements in the in- 
denture aforeſaid above ſpecified on the part of the aid 
John Chapman and his executors. to be performed and ful. 
filled have well and faithfully, according to the force, form, 
and effect of the indentnre aforeſaid, kept and fulfilled, 
nevertheleſs the aforeſaid Robert Dalton (tor that the fame 
Robert and Elizabeth after the end and term of the afore- 
ſaid 21 years to the aforeſaid Richard executor of the afore- 
ſaid Anne Chapman widow, exccutrix of the aforeſaid Joby 
Chapman deceaſed, a good, ſurc, ſufficient, and lawful de- 
miſe of the aforeſaid four cloſes, called Northfield for the 
aforeſaid term of 21 years to begin at the end of the aforeſaid 
term of 21 years above to the aforeſaid John Chapman made, 
viz. at the 26th day of March which was in the aforeſaid 
year of our Lord 1563, according to the force, form, and 
effect of the indenture aforeſaid, although often requeſted, 
have not made, nor cauſed to be made to the aforeſaid 
Richard after the death of the ſaid John and Anne) the cove- 
nant aforeſaid between the ſaid Robert and the aforeſaid 
John in his lifetime made, has not kept, but broken, and 
the ſame to the aforeſaid Richard after the death of the ſaid 
Anne hitherto to keep has wholly refuſed, and yet does te- 
fuſe, to the damage of the ſaid Richard 8 ool. and in delay 
of the execution of the teſtaments aforeſaid ; and there- 
fore he brings the ſuit, c. And the ſame Richard pro- 
| duces here in court the letters teſtamentary as well of the 
aforeſaid Jobn as of the aforeſaid Anne, by which it ſuffic- 
ently appears to the court of the lady the queen here, that 
the ſaid Anne was executrix of the teſtament of the aforeſaid 
John, and thai the ſaid Richard is executor. of the ſame 
Anne, and thereof hath the adminiſtration, 15 . 
And' now at this day, viz, on Friday next after the mor- 
1 row of the Holy Trinity in this ſame term, until which day 
claration, the aforeſaid Robert Dalton had leave to imparl to the bill 
aforeſaid, and then to anſwer, Cc. before the lady the 
ueen at Weftmin/ler came as well the aforeſaid Richard 
hapman by his attorney aforeſaid, as the aforeſaid Robert 
Dalton by Wilfrid Brand his attorney. And the ſame Re 
zert defends the force and injury when, c. and prays 
judgment of the declaration aforeſaid, becauſe he ſays that 
the ſaid declaration, and the matter therein contained, arc 
inſufficient 
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ſufficient in law to compel him the ſame Robert to anſwer 
to the ſaid declaration, to which he the ſame Robert has no 
necefity, nor is by the law of the land in any wiſe bound 
to anſwer 3 wherefore for want of a ſufficient declaration in 
this behalf, the ſame Robert prays judgment, and that the 
aid declaration may be quaſhed, tc. 5 
And the aforeſaid Richard ſays, that by any thing by the Joinder in de- 
aforeſaid Robert Dalton above in pleading alledged, the des 
claration of the ſaid Richard aboveſaid ought not to be quaſh- 
ed, becauſe he ſays that the ſaid declaration, and the mat- 
ter therein contained, are good and ſufficient in law to com- 
pel the ſaid Robert to anſwer, to the, ſaid declaration, to 
which the ſame, Robert hitherto has not anſwered, nor the 
ame yet in any wiſe denied; which ſaid declaration, and 
the matter therein contained, the ſame Richard is ready to 
verify and prove, as the court, Ec. wherefore for that the 
ſame Robert to the ſaid declaration has not anſwered, he 
prays judgment and his damages by occaſion of the pre- 
miſſes to be adjudged to him, &. x 


- 
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And becauſe the court of the lady the queen here is not [+286] 
yet adviſed of giving their judgment of and upon the pre- 
miſſes, day thereon is given to the parties aforeſaid before continuance. 
the lady the queen at Nſiminſter, until, Monday next after 
the octave of St. Michael, to hear, their , judgment, of and 


upor? the premiſſes, S becauſe the court of the lady the 
queen here thereof not yet, Wc. 8 


The caſe briefly drawn out of the tecord is thus, Richard The CASE. 
Chapman executor of Anne ( apman,.. executrix of John 3 
Chapman has counted upon a bill exhibited by him againſt , Zs. 
Ribert Dalton, that by an indenture .made at London the 4 ket 
20th day of Marth anno 33. H. 8. between the ſaid Robert tor 21 years, 
and Elizabeth his wife, and the ſaid John Chapman, the aud covenants 


ſaid Robert and Elizabeth-leaſed to farm to the ſaid John 2 1 


Chapman four cloſes called Northfield, with the appurte- ud t , Kae 
nances lying A in the county of York for the a good le t 


term of 21 years next enſuing the feaſt of the Annunciation — PT 


of our Lady then next to come, rendering the rent of 12/4: ter the end of 
yearly to be paid by equal portions at the feaſt of St. Michael the fil. term, 
the archangel, and of the Annunciatian of our En pan 

. urther and dies, the 

| executrix 

makes her executor and dies, the firſt term expires, the executor of the executrix, being ex- 
ecutor to the fir te tator ſhall have an aQion of covenant for he ſecond leaſe, and it 
he afſets in his hands. S. C. cited 1 Co. 93. b. 3 Bulſt. 257. 2 Rol. R 409. Litt, R. 174 
Palm. 25. Bridgm. 40. Theol. Dig lib, 1, cap. 18. f. 34. Godolph, Orph, Leg. 182, f. 3- 
Wente. Off. of Exec. $1, 100, Nelſ. Lex, Teſtam. 92. Vin. Abr. tit. Executors O. a. pl 51. 
See like caſe 1 Rol. Abr. 913. pl. 2. 
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further the faid Robert and Elizabeth for themſelves, their 
heirs, executors, and adminiſtrators covenanted and grant- 


ed by the ſaid indenture to and with the ſaid Jobn Ch — 
and his executors, that the ſaid Robert and Elizabeth, or the nen 
hejrs of the ſaid Elizabeth, after the end and term of the fr 
ſaid 21 years, ſhould make or cauſe to be made to the ſaid mal 
15 er: Chapman and bis aſſigns, a good, ſure, ſufficient, and cott 
awful leaſe of the ſaid four cloſes for the term of 21 years, WY 
to commence the 26th day of March which ſhould be in mat 
the year of our Lord 1563, next and immediately enſuing of a 


the ſaid term of 21 years ſpecified in the ſaid indenture, 
without any fine to be paid or rendered for the premiſes to 
the ſaid Robert and Elizabeth, but only the annual rent to 
be paid at the ſaid feaſts due and accuſtomed, as by the ſaid 
indenture appears; by force whereof the ſaid Jobn Chay- 
man immediately after the feaſt of the Annunciation of our 
Lady then next following, entered into the ſaid four cloſes, 
and was thereof poſſeſſed. And he alledges further, that 
the ſaid John Chapman in the year of our Lord 1546, made 
the ſaid Anne his wife his executrix, and died, and ſhe 
proved the will, and afterwards in the year of our Lord 
15 58, ſhe made her will, and thereby made the ſaid Rich- 
ard her executor, and died, and the ſaid Richard proved 
the will, and entered into the premiſſes, and was thereof 
poſſeſſed. And afterwards at the feaſt of the Annuncintin 
of our Lady anno 5 Elizabeth, the ſaid term of 21 jean 
ended. And that the ſaid Robert Dalton and Elizabeth, al- 
though often requeſted, have not made to the ſaid Richard 
Chapman a new leaſe of the ſaid four cloſes for 21 years, ac- 
cording to the form and effect of the ſaid indenture, where- 
fore the ſaid Robert has not performed the ſaid covenant, 
but has broken it, whereby an action has accrued to the 
plaintiff, And upon this declaration the defendant has de- 
murred in law. W 

| And the matter was argued by Baber utter barriſter, 
3 Gefen 2 Wray apprentice on the * of the deſendant, and by 
leetwood apprentice, and by another apprentice of the 
| middle temple on the part of the plaintiff. And the objec- 
jection which the defendant's counſel made to the count 

was in the principal point of the matter, viz. in that 
defendant had covenanted that he and his wife, after the 
end of the firſt term, would make a leaſe to John Chapma# 
and his aſſigns for the term of 21 years, and before the 


time that the new leaſe was to be made, vis. during i 


Chapman verſus Dalton, in B. R. 


rſt term, and before the end of it, John Chapman made his 
: xxecutors, and died, ſo that thereby the covenant was be- 
n come impoſſible to be performed by the act of God; for the 
e new leaſe ought to be made to Fohn Chapman and to his aſ- 
e fens, and he was dead before the time limited for the 
d naking of it, and therefore the leaſe could not be made ac- 
d coding to the limitation, for it ought firſt to veſt in John 
b, Chapman, and the party ought not to perform it in other 
n manner than the agreement was made. And the meaning 
g of aſſigns here is, that it ſhall be only to him and to his aſ- 
e, fens, as habendum to him and to his aſſigns, ſo that aſſigns 
to xe words of limitation. For they are put in a copulative, 
to wiz. to him and to his aſſigns, which varies from the words,“ See Dy: 27. 


id o bim or to his affigns, b for where the ſentence is in the?” *77 


þ- 6junQive, if the one part cannot be performed, and the » Nich. ag. 

ur uber may, then perhaps the party ſhall be forced to per- Geo. 2. B. R. 
es, um that which may be performed. And if it ſhould anger a 
dat ten in ſuch ſenſe, then it would have been neceſſary that 7 


bis will or otherwiſe he had named ſome one to whom the 
ale ſhould be made, and ſuch perſon named might per- 


ord laps be accounted an aſſignee. But foraſmuch as he has 
c<- wi done ſo, there is no one that ſhall be an aſſignee to him, 
ved kr his executors are not called aſſigns, becauſe they ſhall 
reof de the things which the teſtator had, but this is a thing ta 
fron te done de novo, which the teſtator never had, and it is to 
a e done according to the limitation. And if one ſhould 
al- the ſenſe of it disjunRively, as it has been ſaid, vis. 
ard v him or to his affigns, then there ought to be an aſſignee 


20 bed to whom it ſhould be done, and not an affignee in 
ere- In, a3 an executor is. And, fir, if an aſſignee might be 
ant, txpounded as that an executor might be aſſignee to his 
the nor, yet the executor of an executor cannot be ſo, for 
de · the courſe of the common law he is not in ſuch degree 
n immediate executor is. © For executors of executors 
and ald not have an action of debt or any other action for a ag on — 
d by due to the firſt teſtator by the courſe of the common But ſeethecon- 
the i for they were not executors to the firſt teſtator, nor traryM.7.Ed.z 
jec· nes to his will, but meer ſtrangers. For which reaſon ENS 
ount itt of 25. Ed. 3. cap. 5. makes proviſion in the point, and that the 
the follows, Alſo it is accorded and eflabliſhed, that executors of ſtatute of 25 
-= rutors ſhall 5 actions of debts, accounts, and of —.— . 
of the firſt teſlator, and execution 0 es mer therein menti- 
away of the firſt teſtator, of flatute pr Pans: {ver 7 


doubt thereof at 


mon law, though it ſeems hereafter 290 (k), that there was ſome 
damon law. | | | 
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cbant and recognizances made in court of record to the firft uf: 
tator, in the ſame manner as the firft teflator ſhould baus had 
[+287] if he were in Þ life, as well of ations of the time paſt, as o 
the time to come, in all caſes where judgment is not yet yive 
between ſuch executors of executors ; but that the judgment 
given to the contrary in time paſt ſhall ſtand in their fore 
And that the ſame executors of executors ſhall anſwer to otbe- 
of as much as they have recovered of the goods of the firſt toſta 
for, as the firſt executors ſhould do, if they were in full life 
So that this act does of neceſſity purport that the law wa 
contrary before. And the words of the ad, viz. that judy 
ments given to the contrary in time paſt ſhall fland in the 
force, make known to all that judgments were given to th 
contrary before, and it is to be preſumed that ſuch judg 
. ments were given according to law, and that the law wa 
ſo, or elſe the ſtatute would not have confirmed them 
And Mray made uſe of this as an objeQion to the action « 
covenant brought here, for he ſaid that the executor of a 
executor ſhall not have an action of covenant upon any co 
venant broken which was made to the firſt teſtator ; for th 
act only gives them actions of debt, account, and of goo 
carried away, and not actions of covenant, for whic 
reaſon actions of covenant ſhall be at the common lay, an 
fo the action here brought ſhall not be maintenab 
Wherefore although the firſttexecutors might he reputed : 
fignees to the firſt teſtator, yet their executors cannot 
the common law, although they are enabled to ſue certat 
actions. And beſides there is no privity between them a 
the firſt teſtator by the common law, for which reaſon tt 
new leaſe cannot be made to the plaintiff here as aſlignt 
of the firſt teſtator, becauſe he is exccutor to the executr ll: 
of the firſt teſtator. And alſo it was ſaid that the ma! 
will not bear the covenant to be ſo ſtrained as to be 
formed to the plaintiff, becauſe if the leaſe ſhould be mal 
to the plaintiff, it would be of another effect than if it Aves 
been made to John Chapman, for if it had been made 
Jobn Chapman and to his aſſigns, according to the words 
the covenant, and he had died, and the term had come 
the ſaid Anne, and from Anne to the plaintiff, as her e 
cutor, in this caſe the plaintiff ſhould have had the tem 
doh br the uſe of the firſt teſtator, and it ſhould have been aff 
*Se* ty the in his hands of the goods of the firſt teſtator. * Butt 
r if the leaſe ſhould be made to the plaintiff, and he hoo wh 
there cited ac be the firſt in whom it veſted, he would be a purchae 


the head of the the leaſe, in which caſe he would not have it to peo 
caſe, and Poſt 


292 (d). 
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the will of the firſt teſtator, nor could it be put in execution 
zz part of his chattles, becauſe it never was in him. 80 
that in ſubſtance and in matter it would not be all one to 
have the leaſe made to the firſt teſtator, and to hase it 
made to the plaintiff, for the plaintiff would be poſſeſſed of 
in different reſpeAs. And for theſe cauſes they took it 
that the plaintiff ſnould be barred. And they amplified and 
enlarged theſe arguments and reaſons with many caſes, 


Life which 1 ſhall not here recite at large, my intention being 
wall only to relate briefly the material points of the matter de- 
ude WY bated. | 


And the apprentices on behalf of the plaintiff maintain- 


ending to confute the argument on the other fide. And 
' wal in the firſt part of their argument they ſaid that where the 
covenant was to make the leaſe at a day to come to John 
on of Ch:tman and to his aſſigns, the words (te him and to his 


ed the count with two diſtin& arguments, each of them i 


of 2 «ſizns) are to be conſidered, and their true meaning is to 

5 coll | diſcuſſed. And firſt it is to be conſidered b that eve | 
or th covenant and grant ſhall be taken moſt ſtrongly againſt (1), and the 
good um that makes it, and moſt beneficially for him to whom 


tis made, And if the words of it have a double ſignifica- 
, aon, that which tends moſt to the prejudice of him that 
peaks them, and to the advantage of the other, ſhall be 
referred. Then here as to the word (igt) ſome effectu- 
i ſenſe muſt be made of it, by the ſaid rule, to the avail 
cenie nd benefit of him to whom the thing is to be done. And 
m 1 recording to the expoſition before made by thoſe who argu- 
ſon i on the other fide, the word (aſſigns ) has not any effectu- 
affen meaning. For if it is applied in the ſenſe of a limitation, 
xecutr WJ": to have and to hold to him and to his aſſigns for 21 
mais, the word (aſſigns ) is meerly void. For if I make a 
be pee to a man for 21 years, his affigns ſhall have it as much 
# if I had leaſed it to him and to his affigns, for the law 
pres him power to aſſign it to another; ſo that to make a 
aſe to a man for 21 years is the ſame in effeQ as if the 
words Wiſe had been to him and to his affigns for 21 years, 
come WP"! offigns ſo taken is but a word of 8 and is in 
her ee but a cypher in arithmetic, and conveys no benefit 
e term e him to whom the covenant is made, for which reaſon 
mother ſenſe of it muſt be found out. And, fir, the word 
But b Never has two ſenſes; in the one it ſignifies the perſon 
he wa whom a thing granted or given ſhall be afterwards grant - 
reha e er conveyed by him that has the thing. As if a man 
, a leaſe for years of a houſe, and grants to the _—_ 

| | that 


2 
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that he and his aſſigns ſhall have 20 cart-loads of wood 
yearly in a wood of the leſſor, there the aſſignee fignifies 
the perſon to whom the leſſee ſhall aſſign the leaſe. And 
ſo if a man makes a feoffment in fee, and warrants the land 
to the feoffee and to his heirs and aſſigns, there the aſlignee 
is he to whom the feoffee or his heirs ſhall aſſign the land, 
for if ſuch feoffee makes a feoffment, the ſecond feoffee 
ſhall vouch. So if a man ſells a horſe, upon condition thatl 
if he pays 405. to the vendee or to his aſſigns, he ſhall hay 
the horſe again, there the aſſignee is he to whom the ven 
dee ſhall grant or give the horſe. So that ſuch ſort of aſ- 
ſigns are thoſe perſons to whom a thing firſt granted or give 
1s afterwards conveyed over. But there is no ſuch perſon 
in our caſe, for here there is no eſtate made, nor thing 
granted, and therefore an aſſignee cannot be fo taken | 
our caſe, for in ſuch ſenſe it has no place here, and there 
fore we ought to look out for another ſenſe of the word f- 
figns. And in the other ſenſe it fignifies the perſons tc 
ation whom a thing ſhall be done, which is not done, © As if [ 

am bound in an obligation upon condition to make a feof 
ment to you or to your aſſigns, there aſſigns are ſuch who 
you ſhall name io me, to whom I am to make the feoffment 
So if the condition be that ſuch a day I ſhall give to you 0 
to your aſſignee a horſc, there aſſignee ſhall be taken fo 
ſuch perſon whom you ſhall appoint to receive the horſe 
[+ 288] from + me. So that in this ſenſe an aſſignee is before the 
thing given or granted, and in the other ſenſe he is after 
the thing given or granted. And, fir, aſſigns in the [all 
and in the firſt ſenſe alſo (though in the firſt ſenſe we bart 
nothing to do with them here) are in two manners, vz 
affigns in deed and aſſigns in law. Aſſigns in deed are 
thoſe whom the party actually aſſigns to receive the thing 
as in the ſaid caſe where the condition is that ſuch a day | 
ſhall give to you or to your aſſignee a horſe, there if you ap 
point F. S. to whom you would have me give the horſe, be 
is your aſſignee in deed, becauſe you aſſigned him in deet 
to receive the horſe. Aſſigns in law are executors who 1 
named by the party, but the things which they ſhall bart 
are limited and conveyed to them by the law, for they #7 
reputed in the law fuch as ſhall have all the goods and chit 
tles which the teſtator had, and contracts perſonal, and 
therefore chattles real are removed by the law from the tel 
tator to them, and they repreſent the perſon of the teſlat 
for thoſe things, and they ſhall have them to the uſe of the 
teſtator, for which reaſon they are called his aſſigns in -_ 


* \ 
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And therefore in the caſe beforementioned of a condition 
that I ſhall give ſuch a day to you or to your afſigns a horſe, 


od if before the day you make your executors, and die, there 
fies at the day I ought to give the horſe to your executors, be- 
nd cauſe they are your aſſigns for this purpoſe, and they repre- 
and ſent your perſon as to receiving oe chattles real or perſonal. 
nee And inaſmuch as you have not aſſigned any one in deed to 


nd, receive the horſe, the law ſays that the executors, who are 

your general receivers of things perſonal, ſhall have the 

horſe, for they were named by you to ſuch purpoſe ; and 

when they are named by you, the law, without any words 

ſpoken touching the thing, ſays that they are the perſons 

who ought to have the thing, for they are your aſſigns in 

uw. * And upon this the caſe in 27. H. 8. was cited, * p. 27. H. 8. 
where executors brought a writ of debt upon an obligation 2.pl.s. Bro. De- 
made to the teſtator, and the defendant ſaid that the obli- pol rt 
ration was endorſed- upon condition, that if the defendant pen Hob. 9. 
ſhould perform all the covenants compriſed in certain in- 10. Moor 481. 
dentures made between the teſtator and the defendant, that 

then, Oc. and by the indentures the teſtator had leaſed 

certain lands to the defendant for the term of 20 years, and 

there was a clauſe in the indenture that he ſhould deliver to 

the leſſor or to his aſſigns at the end of the term a true rent- 

al of all the lands to him leaſed, and the defendant alledg- 

ed in diſcharge of this covenant, that before the end of the 

term the leſſor died, and made no aſſignee, and he alledg- 

ed performance of the other conditions; and the plaintift 

replied that the leſſor made him (the plaintiff) his aſſignee, 

ind upon this they were at iſſue ; and there Willy ſaid that 

this iſſue was misjoined, for the defendant has not denied 

but that the plaintiff is executor to the teſtator, and thereby 

te is aſſignee in law, and the contrary to the iſſue appears 

to the court ; And Englefield and Shelly ſaid that fo it ſeem- 

eto them. So that by this caſe it appears that executors 

ve aſſigns in law for the taking of chattles real and perſonal. - 

Then as to our caſe here, there is no aſſignee in deed ap- 

pointed by the teſtator, to whom the new leaſe ſhall be 

made, for John Chapman appointed no perſon in deed to 


dom it ſhould be made, and therefore we ought to reſort 
I! ba\ e an aſſignee in law. And here we have an aſſignee in 
de) VIS lin, viz, Anne who was his executtix, and ſhe has made 
d chat the plaintiff her executor, who is aflignce in law to the firſt 
ll, 10 ſeſtator. 


But here an objection may be made why the new leaſe 
all not be made to the plaintiff, nor to Anne, if ſhe had 


lived 


+ Mala eft ex- 
io gue cor- 
rumpit viſcera 
textus, Hardr. 
149. Wing. 
Max. reg. 17. 
(*) 


Ante 19 
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lived to the end of the term, notwithſtanding that 

ſhould be called aſſigns in law, and that is, becauſe the co- 
venant is that they Thrall make the new leaſe to John Chap- 
man and to his aſſigns, which word (and) is a copulative 
ſo that in this caſe (it may be ſaid) the aſſignee ought to be 
a joint taker with John Chapman, for the clauſe is not that 
the leaſe ſhall be made to him or to his aſſigns, for if it had 
been fo, then if the executor be adjudged an affignee, it 
might be made to him, but the affignee here is copulatiyely 
joined to him, ſo that John Chapman muſt of neceſſity be 
one who ſhall take the leaſe, and becauie he is dead it can- 
not be made to him and to his aſſigns, for the one part of 


the copulative fails, and therefore the covenant cannot he 


performed; fir, to this objection it may be anſwered, that 
he who puts this expoſition upon it expounds it contrary to 
all reaſon, or utterly deſtroys the covenant. + And he is a 
bad expoſitor that deſtroys the text. And that ſuch an ex- 
poſition is abſurd, or deſtroys the text, is very evident; 
for from thence it would follow, that if John Chapman had 
been alive at the time of the firſt leaſe ended, the ſecond 


" leaſe could not have been made to him alone, nor could it 


have been made to his aſſigns alone, if he were dead, but 
to him and to his aſſigns jointly ; ſo that his aſſignee mult 
have been a jòintenant with him, and the leaſe could not 
have been made until Fohn Chapman had named an aſſignee 
who ſhould take jointly with him. And to expound it in 
ſuch manner that John Chapman alone could not have 
taken the leaſe, if he had been alive at the time when it 
ought to be made, is contrary to the intent of the parties to 
the covenant, and contrary to all common conſtruQion of 
the word (affigns) and meerly abſurd. So that an aſſignee 
in deed could not be joined to him in taking the leaſe by any 
reaſonable intendment. And, fir, aſſigns in law, viz. his 
executors, cannot take the leaſe jointly with him, for when 
he is alive he cannot have any executor. And then to ſay 
that becauſe he could not have an executor who ſhould take 
jointly with him, the defendant and his wife are not bound 
to make the leaſe to him alone if he was alive, becauſe the 
leaſe ought to be made to him and to his aſſigns , 
would be meetly a deſtruction of the text, for it is impo 


ble to make the leaſe jointly to him and his executors, and 


to excuſe bimſelf from making any leaſe at all for ſuch 
cauſe is an abſolute deſtruction of the covenant. So that t0 
take the copulative (and) in the literal ſenſe of the word, 
would not ſuffer either the aſſignee in deed or the Ng 
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law to have any place, but the literal ſenſe of it would be 
+ nonſenſe. And therefore to join the aſſignee in deed [ +289 ] 
with John Chapman in taking the leaſe makes the ſenſe ab- 5 
ſurd, and ſo does it to join the aſſignee in law with him in 
taking the leaſe, becaule of the impoſſibility of it, and ſuch 
expoſition utterly de ſtroys the text. And foraſmuch as the 
literal ſenſe begets abſurdity or impoſſibility, we ought not 
to follow it, bur to make ſome other ſenſe of it, and ſuch as 
may ſtand with reaſon and the intent of the parties, and 
that is, to take the word (and) for (or) viz. the copulative 
a5 the disjunctive. So that where the words are, that they 
covenanted to make a leaſe at ſuch a time to John Chapman 4 covenan's 
and to his aſſigns for 21 years, they ſhall be taken in this ” 3 
ſenſe, viz. that they ſhall make the leaſe to John Chapman yeareof lagd 
or to his aſſigns for 21 years. And accordingly in our law ie him and to 
ve may frequently ſec the disjunQive taken as the copula- e Fog 
tive, and the copulative as the disjunctive, in order to this thall be 
make __ mew ſtand with reaſon and the intent of the par- conſtrued — 
ties. * And hereupon was cited the caſe in 21. Ed. 3. in me te hie- 
an action of debt, where the defendant bound himſelf by FT debe 
indenture to pay the plaintiff a certain ſum, if ſo be that the time, it 
the defendant did not enfeoff the plaintiff or bis heirs of mall de wade 
certain land when he came to his aunt, and the plaintiff hor Nl 
declared that the defendant came to his aunt, and that he! Leon. 74. 
(the plaintiff) required him to enfeoff him, and he did not Nridgm. 40. 
enfeoff him, whereby an action accrued to the plaintiff, = wry 7 wa 
&. and exception was taken tothe declaration, becauſe the the words (ans) 
condition was in the disjunRive, viz. that the plaintiff and (or) have 
ſhould have the ſum if the defendant did not enfeoff him or e. _ _ 
u heirs, and he has ſaid that he did not enfeoff him, but 112.2, Brownl. 
ys nothing of the feoffment to his heirs, and if he had 122. Ley 75: - 
performed any part of the disjunQive, the plaintiff could 2 
not have the debt; but the declaration was held 437. ; 
enough notwithſtanding this exception, becauſe the plain- 
tiff could not have any heir during his life: So that altho*', ,, 
» condition was in words disjunctive, yet inaſmuch as the 29. * 
pantiff was alive, in ſenſe it was not disjunQive, for he Conditions 47, 
could not have any heir whilſt he was alive, and the ſenſe 5 Conz 4. 
- the words are to be taken to enfeoff the plaintiff if he is 4 mares 2 5 
me, and if he dies, then to enfeoff his heirs, and there- 450. pl. 13. 
e the defendant was driven to anſwer to the count. And Vin. Abr. tit, 
the plaintiff there could not have any heir during his lite, >" 2 
ſo verſa a — 
22 his heirs, whereas it is impoſſible to enfeoff his heirs whilſt J. 8. himſelf is living. 
it ſhall be taken for a disjunctive, Gouldſb. 71. Owen 52. 


8 — 
« — 
2 


Trinity Term 7 Elizabeth, in B. R. 


ſo here Jahn Chapman could not have any executor duri 
his life; and as the condition there in the disjunctive to en- 
feoff at a time to come him or his heirs was taken to enfeoff 
him if at the time limited he was alive, and if he was dead 
at the time, then to enfeoff his heirs, ſo here the covenant 
in the copulative to make a leaſe at a time to come to him 
and to his aſſigns ſhall be taken disjunctively, that is to ſay, 
to him if he be alive, and to his affigns if he be dead. 
that the ſaid caſe hears a great reſemblance to our caſe here. 
And in many caſes words ſpoken in the copulative ſhall be 
taken in the disjunctive, if ſuch ſenſe be moſt ſtrong againſt 
» Seeante 140 thoſe that ſpeak them. Þ As if I am (ole ſeized of land, and 
(i), 161 (h), F. S. is alſo ſole ſeized of other land, and I and he grant to 
171 (d). another a rent charge of 20s. out of all the lands which he 
and I have, the ou ſhall have 20s. out of my land, and 
other 20s. out of the land of F. S. and yet the grant was 
out of the lands which he and I had, but the word (and) 
| which is a copulative cannot ſtand with the operation of the 
*M. 19H. 6. law, which makes the grant disjunQive. © So if 1 and 
Bro Bone xz, J. S. give to another all the goods which I and he have, the 
Grants 148. donee ſhall have all the goods which each of us have ſeve- 
Jointenants rally by ourſelves. d And fo, it was ſaid, by the book in 
9% 19. H.6.in a ſcire facias to have execution upon a recovery 
* M. 19. H. 6. in maintenance, if a man releaſes to J. S. and J. K. all ac- 
* tions and ſuits which he has againſt the ſame J. S. and 
ointenants 66. J. K. thereby all actions and ſuits which he has againſt ei- 
Ms. Ed. 4. aa. ther of them by himſelf are releaſed ; ſo that altho' the 
av Rol. R. Lord (and) literally couples them together, yet in ſenſe the 
„ goes to them ſeverally. © And ſo if I of the one part, 
„M. 2. R. 3z. and 7. S. and J. X. of the other part ſubmit ourſelves to 
18, b. Bro. Ar- ſtand to the arbitrement of certain perſons, touching all ac- 
bitremevt 44. tions between me and the ſaid J. S. and F. K. the arbitra- 
s Co. 8. a. . 
$Co.98.a, tors may make an award of all actions between me of the 
3 Bulſt. 65. one part, and J. S. or J. X. ſeverally by himſelf of the other 
Wee 1 part, as it is held in 2. R. 3. notwithſtanding the words are 
1 Rel. R 298, in the copulative, viz. J. S. and J. K. So in the common 
3754376. Yelv. caſe in indentures, if a man bargains and ſells his land to 
203-1 Ro Abr. another, and covenants to make a good and ſufficient eſtate 
Hoa 5.0 in fee-fimple to the bargainee and to his heirs in the term of 
Lutwy. 1628. St. Michael then next enſuing, or within two months next 
Comyns 547. enſuing, and before the term of St. Michael, or within the 
Vern. 259- two months the bargaince dies, there the bargainor may 
ought to make an eſtate to the heir of the bargainee in the 
term of St. Michael, or within the two months, and _ 


Chapman verſus Dalton, in B. R. 


words were that he ſhould make the eſtate to the bargainee 
and to his heirs ; in which caſe if one ſhould reſt upon the 
letter, the copulative (and) purports that the feoffment 
cannot be made but to the bargainee and to his heirs jointly, 
but the bargainee cannot have any heir in his life time, and 
therefore the ſenſe of the words muſt be ſo taken that the 
feoffment_ſhall be to the bargainee, if he be alive at the 
tine, and if he be dead, then to his heirs. And fo if the 
covenant was that at ſuch a day the bargainor ſhould deliver 
the evidences to the bargainee and to his heirs, there if the 
bargainor dies before the day, he ought at the day to deli- 
ver them to his heirs, for the covenant cannot be literally 
performed, viz. to him and to his heirs jointly, nor was 
there any poſſibility at firſt for it to be performed literally, 
and therefore ſuch ſenſe ought to be made of it as may beſt 


| 

' be performed, and as ſtands with reaſon, and that is, to 

take the copulative as the disjunctive, viz. to him or to his 

. heirs. So in the principal caſe, the covenant to make the 

| leaſe at ſuch a day to John Chapman and to his aſſigns for 

2 21 years ought to be conſtrued that it ſhall be made for the 

- term of 21 years to him or to his aſſigns, that is to ſay, to 

n the ſaid John Chapman or to ſuch perſon as he ſhall name, if 

y the ſaid John Chapman be then alive, and if he be not then 

5 alive, but dead, then it ſhall be made to his aſſigns, that 

d is, to his aſſigns in deed, if he has made any, and if not, 

1. + then rather than the covenant ſhall be loſt, it ſhall be [ + 290 ] 
ie made to his aſſigns in law, which are his executors. 

e And as to what has been ſaid, that the plaintiff is executor 

t, of an executor, and is not by the common law exccutor to 

to the firſt teſtator, but is in another degree by the common 

c- ” the immediate executor is, fir, this . not ſo, ä 
a- for if I ordain by my laſt will that J. S. ſhall alien my Ggdelps. 
he land, and he does fo, 55 is my alienation by him. So i aka 
er | give authority to my ſteward to demiſe my land, and he 

are does ſo, this is my demiſe by him. So if I give authority to 

on my bailiff to alien my ſheep or other chattles, and he does 

to ſo, this is my ſale by him. b So when a man makes J. S. * 

ate his executor, therein it is implied to be his intent that if . 
of J S. makes his executor, and dies, his executor ſhall be 

ext *recutor to the firſt teſtator, for the firſt executor intended 

the u, and ſo the ſecond executor is made executor to the firſt 

and teſtator by the nomination and election of the ſecon4 teſta- 

the tot, to whom the firſt teſtator committed ſuch authority of 

the election and nomination. So that the ſecond e :ecutor © Palm.156. per 
"ds PART 1, 3A after Dodd Jed 


329. Godolph. 
Orph. Leg. 87, Wentw. Off. of Exec. 255, 256. I Finch 150, 2 Finch 173, 


«4 Ante 278 le), 
2 Inſt. 398,404. 
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after the death of the firſʒ exccutor ſhall be immediate exe - 
cuter to the firſt teſtator, as choſen by the ſecond teſtator 
by ſores of the authority given him by the fioſt teſtator, and 
therefore he ſhall be in ſuch degree to the firſt teſtator as 
the firſt executor was, or elſe all contracts between man, 
and mat would by the common law periſh in a ſhort time, 
viz. aftcr the death of the firſt exeeutor. For neither the 
ordinary nor his adminiſtrator could by the common law 
have any action of debt or other aQion given to the finſt teſ- 
tator, d for they could not have any action given to the in- 
teſtare,, until the ſtatute of 21. 4 3. cap. 11. was made, 
which gives ſuch actions to adminiffrators. So that by this 
means no contract cauld be of continuanee at the common 
law, and therefore ſuch defect was not at the- common law. 
And upon this divers caſes were cited which: happened be- 
fore the ſtatute of 25. Ed. 3. © And note that in Mich. 10. 


Ed. 2. Fitz. Executors 110, the executors of an executor - 


brought an actiam ef debt for the arrears of an annuity dus to 


see Palm. 156. the firft teftator, and it was well debated whether there ts any 
Doderidge Jays nrivity between them and the firſs teſtutor, and whether the ac- 


caſe of 10 Ed.z. 


, unto the pre- 


tron ſhould be maintenable, and after having taken time for de- 
liberation, all the juſtices awarded that they ſhould be anſwered. 


ſent time it as And it was ſaid chat the chief purview of the ſtatute of 


always allowed 


for a rule that 


25. Eg. 3, was for the two other actions given by that ad 


the executor of to executors of executors, viz, the action of account, and 


- an gxcecutor 


ſhauld be exe · 
cutor to the 
firſt teſtator. 

| : M. 7: Ed. 3. 

2. pl. 54. 

Sch, H. by 
Ed. 3. Fitz. 
Account 36. 


of treſpaſs for goods carried away, which actions f execu- 
tors could not have by the common law until they were 
given by: ſtatutes, 8 and they were not extended by equity 
to the executors of executors. h But as to the aQion of 
debt, it was not neceſſary to be put in the ſtatute, for the 
law gave it to the executor of an executor before, and yet 
many doubted thereof, to remove which doubt it was well 


F. N. B. 117, c. done to put it in the act, and to make proviſion that all 


in margine. 
2 Inſt. 404. 
1 Finch 149. 
2 Finch 167. 


judgments before giren to the contrary ſhould-ſtand in force, 
for thereby. all diſputes, which: might otherwiſe have 
pened, are avoided. So that. executors of executors were 


© Sce accord M. the common law, as to all contracts, in the ſame degree 25s 


gy pl. the firſt executors were, and might have all actions which 
Sed vide Went, the common law gave to the firſt. executors, and: ſo they 


Of. of Exec. might have actions of covenant, and if they could not, yet 


256. 


they are given i to executors of executors by equity of the 


NI. Ed. 3 62. ſaid ſtatute: of 25. Ed. 3. So bere Richard Chapman the 


1 ok plainriff, being executor of an executrix, is as well an 


contra Kelw. 
45. 2, per Fre- 


fignee to the firſt. teſtator as the. firſt executrix was, 1 
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ſhall as well maintain an action of covenant as the firſt ex- 
ecutrix might have done, and therefore the action ſhall be 
maintenable, | 4 
Fhe other argument which they made in ſupport of the 
declaration was, that admitting aſſigns to be a word of limi- 
tation, as habendum to him and to his afſigns, and ſo to be 
a void word, as it was taken by the other ſide, or admitting 
that it had been out of the covenant, then the covenant is 
that the huſband and wife at the end of the firſt term ſhall 
make a new leaſe for 21 years to John Chapman, and he dies 
before the end of the firſt term, in this caſe the huſband and 
wife ought to make the leaſe to the plaintiff being executor 
of the executrix of John Chapman, and they ſhall not be diſ- 


charged of the covenant by the death of the party to whom 


it ſhould be made, * For. in every = {rags made be- 1 yin. Abr. tit. 
e 


tween any parties the intent is the chi 


thing to be conſi- Contract 


E. pl. 
dered, and if by the act of God, or by other means not ari- alan 


ſing from the party himſelf, the agreement cannot be per- P 3 


formed according to the words, yet the party ſhall 
perform... it as near to the intent of the agreement 
as he can. And the intent here was that a new 


leaſe ſhould be made at the end of the firſt leaſe ;* 


and to whom ſhould it be made ? to this it may be anſwer- 
ed, to John Chapman; and if he be dead, ſhall no leaſe be 
made then? yes ſurely ; and to whom ? to thoſe who 
ſhould have had it, if it had been made to John Chapman 
himſelf; and who are they ? his executors, and to them 
ſhall the new leaſe be made; for the ſubſtance of the agree- 
ment was that the eſtate ſhould be made, and that the inte- 
reſt ſhould be had, and the perſon to whom it ſhould be 
made was not the principal point of the agreement, But if 
the tenant is bound in an obligation to his lord, or cove- 
nants with him to do to him at ſuch a time homage, or 
fealty, or other corporal ſervice, there if the lord dies be- 
fore the day, it ſhall not be done to his executor or heir, for 
the corporal ſervice ſhall in ſuch caſe be done to the body of 
the lord, and when he dies, the thing dies alſo, for the 
ſame homage or fealty cannot be done to another, though 
other homage or fealty may be due to the heir. So that if 
the body dies, being the chief cauſe for which a thing is to 
be done, the thing alſo dics with it. But here the term and 
the eftate in the land is the principal thing, for if it had 
been made to John Chapman, and he had died, the eſtate 
had not died, but ſhould have continucd during the term. 
3A2 And 


b =y 4 | _— * 
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And by the like reaſon if he dies before the eſtate can be 
made, the eſtate ſhall be made to thoſe who ſhould + have 
had it if it had been made. And when the leaſe was limit- 
ed to be made at a day to come, viz, at 21 years after- 
wards, it was then well enough known and conſidered by 
cach of the parties, that he to whom the leaſe was to be 
made was ſubje& to death, and that the hour of his death 


d.c before the time when the leaſe was to be made. And 
therefore it cannot be preſumed that the party intended to 
have the agreement diſſolved by his death, nor can any one 
imagine that he would be guilty of ſo much folly, or that 
the other intended by ſuch event to be diſcharged from 
making the leaſe, but it ſhall be preſumed that it was the 
intent of both the parties that the leaſe ſhould be made, 
notwithſtanding the death of him that ſhould take it, and 
he has left others after him able to take the leaſe, viz. his 
executors, and he who is to make it receives no more da- 
mage by making the leaſe to the executor than by making it 
to the teſtator. So that altho* he cannot perform the cove- 
nant according to the words, yet he ſhall perform it accord- 
3 ing to the intent. b As in the caſe in Littleton, where a 
„ Vent. 381. man makes a feoffment upon condition that the feoffee ſhall 

make an eſtate in ſpecial tail to the feoffor and to his wife, 

and to the heirs of their two bodies, there if the huſband dies 
£ 2288 before the eſtate made, it ſhall be made as near the condition 
2 cited, As may be, that is, he ſhall make an eſtate to the wife for life 
2 Leon. 25. without impeachment of waſt, remainder to the iſſues in 
W. Jones 181. tail according to the firſt limitation of the tail; e and if the 
Vent. 361. wife he dead, then the feoffee ought to give the land to the 
. iſſues, and to the heirs of the body of the father and mother 
peck. f. 1% begotten. And ſo in the other caſes there put the intent 
Dy. 1. pl. 3. ſhall be performed as near as it can be where the words can - 
7 Rot &- 295, not be performed. And it is not always requiſite that in 
2 rom. agreements every thing ſhould be performed according to 
„Lit. f. 343. the words. d For if there be a feoffee in mortgage to whom 
1 Rol. R. 279, Tol. ought to be paid, and the mortgagor pays a cup or 2 
at the top. horſe to the mortgagee in ſatisfaQion thereof, he has per- 

formed the condition, as Lyttleton ſays. © So if the condi- 
P. 7. Ed. 4. 4. tion he that he ſhall pay it at ſuch a place, and he pays it at 
N 2 another place, and the mortgagee accepts it, Littleton ſays 
145. that it ſnall be good enough, for the value is the ſubſtance. 

f So if a man be bound in 20l. to pay 10l. ſuch a day at ſuch 

a place, and he does not come to the place at the time ap* 

pointed to receive the ſum, he has not loſt it, as 7 Ed. 4. 


was incertain, and that it was probable enough he might 
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5 but if he ſues an action for the penalty, the obligor ought 
to ſhew the matter, and fay hes th — ready tk —— gh 2 
and time appointed to pay the leſſer ſum, and alſo that he is temps priſt x. 
yet ready ; h and if the obligor had paid the ſum in another Co. Lit. 20. a. 
place to the obligee, the penalty had been ſaved. So if the « perk. f. 148. 
mortgagor ought to pay to the mortgagee a ſum at a certain Dy. 222. pl. 22. 
day, i or if a man is bound in a greater ſum for the payment H. 10. H. 5. 
of a leſſer ſum at a certain day, there if he pa s the ſum be- 14. pl. 11. per 
fore the day, the condition is performed. $o if the con- Hae 8 
dition upon a mortgage is, that if the feoffor at ſuch a day = 8 
pays ſuch a ſum, then he and his heirs ſhall re- enter, in pl. a2. 
this caſe if he dies before the day, his executors, or his heir , 
(as Littleton ſays) ma Pay it,! for the payment at the day T. 27, H8. 19. 
is more the effect and ſubſtance of the matter than the per- b. er Audlq. 
ſon of the feoffor: So that another perſon may pay it than 2 
he who is limited by the words. m So if a feoffment is 336. > Lak 
made upon condition that if the feoffee does not pay the 176. Winch 116. 
feoffor ſuch a ſum at ſuch a day, then the feoffor ſhall en- 00% 97 | 
ter, there if the feoffee before the day makes a feoffment Preced. K. 
over, and at the day does not pay the ſum, the ſecond 4867. 
feoffee at the day may tender and pay the ſum, notwith- 1 0. Bendl. 737. 
ſtanding that the agreement reached no further than that . 
the firſt feoffee ſhould pay it. * 80 where an agreement is O Bengt a 
made that a ſum ſhall be paid to one man, it may be paid to 145,139. Moor 
another, by 17. 4/5. where the diſſeizor granted by inden- 336. Winch x16 
ture that as diſſeizee paid ſuch a ſum to him at ſuch a 3 | 
day, then a releaſe made to him by the diſſeizee ſhould be 10 Mod. 420. 
void, and before the day the diſſeizor made a feoffment, Via. Abr. tit. 
there the ſum was paid to the feoffee. From which caſes Tender C lg. 
we ſee that where agreements are made that one thing ſhall * 17 Aſs. pl. 2. 
be done, another thing may be done for it; and where it 1 
is agreed to be done at one place, it may be done at another * OC 
place; and where it is to be done at one day, it may be done 
at another day; and where by or to one perſon, it may be 
done by or to another perſon, and yet at the ſame time the 
agreement is performed, and not broken. And the reaſon 
thereof is, becauſe the intent is performed, which o is the, O, plu 


Litt. ſ. 334. 


* 


principal point in all agreements, and if this be performed, þ.- ra. j. 


it is ſufficient,, altho' every circumſtance is not performed Vin. Abr. tit. 
according to the words ; and if the words are performed, SE 25 
and not the intent (as it may be in ſome caſes) yet the 

agreement is not performed, b As in the caſe of 21. H. 6., M. ,, H. 6. 


9 in 10. pl. 22. Fi's. 
| Bar. 154. Bro. 
Condition 56. Perk. f. 790. 2 Bulſt, 178. Ante 23 (b), 30 (J), 34 (f). 
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in debt, where the defendant was bound upon condition 

that if his feoffees of his manor of VJ. granted to the plain- 

tiff an annual rent of 40s. out of the ſaid manor, that then, 

&c. and he had three feoffecs, and wo of them granted the 

rent to the plaintiff; there the words of the condition were 
performed, becauſe his feoffees granted the rent, but yet he 

had not performed the condit ion, for all the juſtiees there 

took it that all the feoffees ought to have granted the rent: 

And ſo they certainly ought, for there the third might have 

had the land by ee ig and he ſhould have avoided 

the rent, and alſo more than two parts of the manor was not 

charged with the rent ; ſo that the intent was not perform- 

ed, altho* the words were performed. 4 So it is put in 
3 35 H. 7. that if one is bound to enfeoff me of the manor of 
1 . D. and he makes a feoffment to another of parcel, and af- 


Pitz. Bar. 129. 
ro Condition terwards enfeoffs me of the manor, there he has performed 
pr"; hp the words, but yet he has not performed the intent, which 


ner bocks was that I ſhould have the whole manor as it then was. 
there cited, r So in the caſe of Colthirft v. Bejuſbin in 4. Ed. 6. a te- 
Ante 23, rr Mainder was limited to Bejuſbin, if he would inhabit and be 


+ Pullardgrguende, re ſident upon the land during the term, there it is taken 


that if he be reſident a week during the term be has per- 

formed the words of the condition, but not the intent, for 

the intent was that he ſhould be refident during the whole 

0 | 2] term. So + in the caſe in 49. H. 6. * where an abbot was 

1 — imparſo nee from time, &c. and he had an annuity 

* H. 10 Ed. 4. from time beyond the memory of man in right of the par- 

wy Fitz. ſonage, and he brought a writ of annuity as abbot without 

auxer de re- : . me 

260.38, naming himſelf parſon, and counted upon a preſcription 

in him vnd his predeceſſors abbots, and the preſcription was 

traverſed, and found for the plaintiff, there every word of 

*P, N. B. 106. the verdict was true, and yet * attaint lay againſt the jury, 

een for when he brought the writ by the name of abbot, and as 

dene do fame ſuch claimed the annuity, he was not ſeized of it in that 

purpoſe. form, but as parſon, and becauſe he did not claim it as 

parſon, they ought not to have found the iſſue for him; 

ſo that altho' every word of the verdi& was true, yet their 

verdict was falſe, for the words of the verdict and the intent 

» Vin. Abr. tit. of the verdict did not agree together. b Wherefore the in- 

- Iutent A. pl. 4. tent in every matter ought to be reſpected, and if this be 

performed it is ſufficient, altho' the words are not perform- 

ed. So here in our caſe the intent of the covenant is per- 

formed, if the leaſe be made to the executor, altho' the 
words were that it ſhould be made to the teſtator * 
n 


land, and the executor enters, the land ſhall be to the uſe 


| JO» 
 Gedolph, Orph. Leg. 183, [. 4. Wentw. of Exec. 73. 3 Danv. Abr. 377. pl. 26. Plowd, Quzr- 


: Chapman verſes Dalton, in B. R. 


I * 
And as to the objection made, viz. © that if the teaſe ſueu d. 
be made to the plaintiff, it would have quite another effect —"——— 
than i it had been made to the teſtator himſelf, becauſe if 
n is made to the plaintiff, he will not have it to the uſe of 
the firſt teſtator, nor ſhall it be accounted aſſets in his hands 
of the goods of the firſt teſtator, fir, 4 this is quite other- . See the books 
wiſe, for the covenant was made to the firſt teſtator, and cited ante 286 
the title thereto was derived from him to the plaimiff, and 3 
that which is done in performance of the covenant ought to 85 
be in the plaintiff in the fame degree as the covenant was in 
him, fo that he ſhall have the leaſe in the like manner as 
he had the covenant, which was the cauſe andl origin of the 
leaſe. © And therefore, it was ſaid, if an executor ns * wm & 
auditors to one who was accountant to the teſtator, and the Ne at 
auditors find him in arrears, the ation of debt, which the 
executor ſhall have, ſhall be in the detiner only, as it is 
taken in 14. H. 6. for the debt ſhall be in him as executor, 
and it has reſpe& to the foundation of it. f So if a man has 
a villain for years as executor, and the villain purchaſes 2 I. 8. 
of the teſtator, and ſhall be aſſets in his hands, becauſe 0 7. _ 
fuch uſe he was poſſeſſed of the villain, who was the 8 cauſe Dr. & Stud. lib, 
of the land coming. So here the covenant which was the 770. B66. Vil 
cauſe of the leaſe came to the executor in right of the teſta- 70. 
tor, and in the ſame right ſhall the leaſe be poſſeſſed ; for Co. Lit 117. a, 
which reafons it ſeemed to them that the plaintiff ſhould , , G. 
recover. And thefe grounds and reaſons were amplified pl 1. Weſt's 
with many caſes, all which & io not my defign to recite at 5ymb. pt. . 
large. A b. 


1. 234. * See 2 Abr. 735. J. 


And after theſe a nts had; all the four juſtices ofthe 
king's bench aſſembled this preſent Trinity term at Serjeant's 
In in Fleet-flreet, in the chamber of Catline chief juſtioe of 
England, to confer together upon this matter. And they 
all unanimouſly agreed that the action was maintenable. 
And the chief juſtice told me that the principal reaſon which 
ſatisfied bim was the latter of the two laſt arguments ; and 
the opinion of the other juſtices was accordingly. Where- 
fore the ſame term they gave judgment for the plaintiff 


without arguing the matter at large, and the judgment was - 
as follows. | 


At which day before the lady the queen at We/minſler The reſt of the 
came the parties aforeſaid by their attornies aforeſaid. 
Whereupon 
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| Jadgments Whereupon all and ſingular the premiſſes being ſeen, and 


239, 240. 


Jadgment. 


by the court of the lady the queen here more fully under- 


ſtood, and mature deliberation being had thereupon, for 
that it ſeems to the court of the lady the queen here that 
the declaration aforeſaid and the matter therein contained 


are good and ſufficient in law to compel the ſaid Robert to 
anſwer to the ſaid declaration, whereby the aforeſaid Rich- 


ard ought to recover his damages by occaſion of the 2 
ady 


miſſes: But becauſe it is unknown to the court of the 


the queen what damages the aforeſaid Richard has ſuſtained 


as well by occaſion of the premiſſes as for his coſts and 
charges by hfm about his ſuit in this behalf expended, 
therefore the ſheriffs are commanded that by the oath of 
good and lawful men of their bailiwick they diligently en- 
quire what damages the aforeſaid Richard has ſuſtained as 
well by occaſion of the premiſſes as for his coſts and charges 


by him about his ſuit in this behalf expended, and the in- 


quiſition which they ſhall take thereupon to ſend to the lady 
the queen at Heftmin/igr on Wedneſday next after the oQave 


of St. Michael under the ſeals, &c. and the ſeals, &c. to- 


gether with the royal writ to them thereupon direQed, &c. 
The ſame day is given to the atoreſaid Richard there, &c. 
At which day before the lady the queen at Vęfminſler came 
the aforeſaid Richard by his attorney aforeſaid ; And the ſhe- 
riffs returned a certain inquiſition before them taken at the 
Guildhall of the city of London fituate in the pariſh of $7. 
Lawrence in the Old Fewry in the ward of Cheap of the 
ſame city, 'the 26th day of September in the ſeventh year of 
the reign of the lady the queen now, whereby it is found 


that the aforcſaid Richard hath ſyſtained damages by occa- 


fion of the premiſſes, beſides his coſts and chatges by him 
about his ſuit in this behalf expended,. to the amount of 
3301. and for the ſaid coſts and charges 51. Therefore it is 
conſidered that the aforeſaid Richard recover againſt the 
aforeſaid Robert his damages aforeſaid found by the inqueſt 
aforeſaid, and alſo 121. for his coſts and charges aforeſaid 
to the aforeſaid Richard by the court of the ſaid lady the 


queen here by his aſſent of increaſe adjudged, which ſaid 


= 


damages amount in the whole to 3471. And the aforeſaid 


Robert in mercy, &c. 
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O ſborn verſus Carden, &. in B. R. 

+ A report of a judgment given in the King's Bench by the 
juſtices of the ſame bench in Michaelmas term in the ſeventh ( t 293] 

and eighth years of the reign of queen Elizabeth, upon a ſpe- 

cial verdict found in an action of treſpaſs brqught by Mar- 

ry Oſborn plaintiff, againſt Thomas Carden and John 

oy defendants, And the recerd thereof appears among the 

_ records of Michaelmas term 6 & 7 Elizabeth, Rot. x36. 


T appears by the ſaid record that Margery Oſborn, in Eaſ- 

I ter term laſt paſt before the ſaid many St. 22 A woman | 
hibited a bill of treſpaſs againſt Thomas Carden _, — ; 
Foy for breaking and entering into her cloſes and houſes at and joins with 
Ledes in the county of Kent the 2oth day of July in sth year de huſband in 
of the reign of the preſent queen, and declared of her graſs — 
ſpoiled, and of 40 . of underwood cut and carried it ſhall not bind 
away, &c. to the value of 4o/. The defendants pleaded ber after the 
not guilty, and the jury as to the 40 cart-loads of underwood _ 8. Þ 
found the defendants not guilty ; and as to the reſt of the 1 Rol. Abr. 34 
treſpaſs they gave a ſpecial verdict, and found that Thomas F. pl. 3- » Ral. 
Ford was ſeized in his demeſn as of fee of the meſſuages 3 
and tenements in which the treſpaſs was aſſigned, and held 2 Finch * 
them of Varbam Seintleger as of his manor of Ledes in 148. Crompt. 
ſocage, viz, by fealty and rent, and died fo ſeized thereof; J. Ar . 
and that the tenements were of the tenure and nature of ga- 2 pac Abe 684 
velkind, and always partible amongſt the heirs males. And 3 Bae. Abr. 
that after his death the tenements deſcended to Jabn Ford, 1 . 
then being of the age of 16 years, and to Walter Ford, then pl. 4. in — 
being of the age of 5 years and a half, as ſons and heirs of 
the ſaid Thomas, according to the cuſtom aforeſaid, and af- 
terwards Jobn died without. heir of his body, after whoſe 
death his part deſcended to the ſaid Malter as his brother 
and heir, which Walter at the time of his death was of the 
age of 5 years and a half, by force whereof the ſaid Mar- 
gery now plaintiff being natural mother of the ſaid Walter, 
as guardian in ſocage, ſeized the body of the ſaid Walter, 
and entered into the tenements, and was thereof poſſeſſed. 
And being ſo poſſeſſed, ſhe took to huſband Thomas Oſborn, 
whereby he and the ſaid Margery were poſſeſſed. And 


they being o poſſeſſed, the 23d day of Fune in the 3d year 


of the reign of the preſent queen, by their indenture bear · 
ing the ſame date, demiſed and leaſed the ſame tenements 
to the ſaid Thomas Carden, to have to him and to his aſſigns 


from the feaſt of St. Michael the archangel next r 
ate 


— 
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date of the ſaid indenture, unto the end and term of 8 
years thence next following. By force whereof he was poſ- 
ſeſſed, and being ſo poſſeſſed, the ſame 23d day of June he 
leaſed the ſame tenements to the ſaid John Foy one of the de- 
Fendants, to have and to hold to him unto the end of 4 years 
from thence next enſuing ; by force whereof he emered, 
and was poſſeſſed, and he being fo poſſeſſed, the ſaid Tho- 
mas Oftorn the 10th day of June in the 5th year of the reign 
wn faid preſent queen died, after whoſe death the ſaid 
, claiming the tenements as guardian in ſocage io 
the 12 id Walter in form aforeſaid, entered into the tene- 
ments, and was thereof poſſeſſed until the defendants, at 
the ſaid time when the treſpaſs is alledged to be done, re- 
entered into the meſſuage and tenements aforeſaid, upon 
whoſe entry the fard Margery has ſued her bill. And fur- 
ther they ſaid, that the ſaid Malter Ford was yet within the 
age of 14 years, viz. of the age of 12 years. And upon 
| this the jury prayed the advice of the court, whether the 
4 entry of the ſaid Margery, notwithſtanding the demiſe afore- 
| ſaid, was lawful after the death of the faid Thomas. Oftorn, 
or not : And if it ſeemed to the court that the entry of the 
ſaid Margery was not lawful, then the jury ſaid that the de- 
fendants were not guilty ; and if it ſeemed to the court that 
the entry of the ſaid Margery was lawful, notwithſtanding 
F, the faid demiſe by her huſband and her made as-before, 
then they ſaid that the defendants were guilty of the reſt of 
the treſpaſs alfedged againſt them, in manner and form as 
the plaintiff had alledged, and then they aſſeſſed damages to 
=_ plaintiff, beſides her coſts, to x17. and for her to 


4 And upon this verdict the counſel for the plaintiff, taking 
the ſaid demiſe to be voidable by the wife, and that her en- 
try was lawful, oftentimes prayed the judgment of the court, 
and the defendants prayed their judgment that ſhe might be 
barred, and the matter was frequently touched and debated 
as well by the juſtices as by the ceunſel for the parties. And 
at laſt the court awarded that the plaintiff ſhould recover, 
becauſe the demiſe did not bind the wife longer than the co- 

« Crompt. j. C. Verture. For the law gives the guardianſhip of the body 
118. a. and lands of the infant to the wife being his mother, or 
other of his parents or anceſtors, for the great affect ion 
which the law preſumes to be in the mother, or other parent 

or anceſtor towards the infant, for greater love there cannot 


be, in the ſuppoſition of law, than the anceſtor has for 5 
8 nex 
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next of his own blood; and it is an old faying, that love 
deſcends, and is tried to be more true than aſcending. For 
which reaſon the law, which greatly tenders the preſervation 
of infants, has appropriated the care of them and of their 
lands in ſocage to their parents, and for default of them, to 
their other anceſtor who is the next in blood and in natural 
affection to them. And all this is for the advantage of the 
infant, and not of the parent, or other guardian, for the 
guardian ſhall reap no benefit from it, but the infant, for 
the guardian ſhall maintain the infant with his land, and of , pinch 
the reſt of the profits ſhall render an d account to the infant. , Finch: mcg 
So that the whole eſtate and intereſt of the guardian is to, ff. 
the uſe of the infant, and no part of it is to the uſe of the van 17105 
guardian. © And therefore if the guardian in ſocage dies, 2 F. Wms. 124 
his executors ſhall not have the wardſhip of the body, nor e. J. C. 
of the lands of the infant, for they ſhall have nothing hut 2604008 
what the teſtator had to his own uſe ; and alſo the execu- 2, 147, Wing, 
tors have not ſuch a natural affection for the infant as the Mar reg. 19. 
teſtator had for him, and therefore when the guardian is 23 
dead, the executors ſhall not have the wardſhip, but the Abr. tie, Guns. 
next anceſtor to the infant, who has the like natural affec- dian N. 4. pl. 
tion for + him. * And this is the reaſon that if the guardian [ t 294 
in ſocage is outlawed or attainted, he ſhall not forfeit the. M. 33. H. 
wardſhip to the kiag, becauſe the intereſt which he had $5. pl. 49. Bro. 
was to the uſe of another, and not to his own uſe, and be- 2 70. 
ſides there is not ſuch proximity of blood nor natural affec- $8.1 _ 
tion between the king and the infant as there was between 7 Co. 43. b. 
his anceſtor and him. Then here when the wife, being 2 
guardian in ſocage, took huſband, the huſband had an in- => CroJop 
tereſt in the wardſhip in right of the wife, for the huſband Owen 152K 
8 with the wife in all her pferogatives ; and there- 12 
ore when the wife had the wardſhip of the infant, and the 1 
huſband had the wardſhip and direction of the wife, therein 
he had the wardſhip of all thoſe things of which the wife 
had the wardſhip before, for the ſaw does not deprive the 
huſband of any intereſt, prerogative, or thing, which the 
wife had, but veſts the intereſt in him with his wife, becauſe 
they are but one perſon in law.  Þ But if a woman guardian * or 
in ſocages takes huſband, and dies, now the huſband has 2 
loſt his intereſt, for the wife had it to the uſe of another, py. 7 wi 
and alfo there is not ſuch affection in the huſband towards 1 Rol- Abr. 345. 
the infant after the coverture is diſſolved, as there was in ARIES 
the wife, and therefore ceſſante cauſd, Ae effeftus. Then : 
here when the huſband made a leaſe of the land of the in- 
kant, and died, leaving the wife, yet ſhe remains guardian 

| in 
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in ſocage of the body, and therefore the - huſband's demiſe 


of the land is voidable by the wife, for the huſband and wi 


had it only to the uſe of the infant, and the infant ought 


to live of it, and be maintained by the profits of the land. 
So that the body being the principal requires the profits of 


the land to be applied to its ſupport, and of the refidue to 


Judgment. 


have an account, which the act of the huſband cannot take 
away, for his eſtate and intereſt was but to another's uſe, 
and the uſe ſhall be required by the infant : of every one that 
has the land; and inaſmuch as he who has the uſe cannot, 
by reaſon of the imbecillity of his age, and want of diſcre- 
tion, meddle with the profits of the land, the wife, who is 
authorized thereunto, ſhall in his right take upon her the 
management of the land and the profits thereof, and in his 
right and for his gain and advantage ſhall ouſt every one 
that holds the land to another purpoſe. © Wherefore al- 
though the wife ſhould not avoid the a& of her huſband as 
to the gift, demiſe, or ſale of the chattles-real or perſonal 
which ſhe had to her own uſe, yet in the caſe here ſhe ſhall, 
becauſe the thing demiſed is held in another's right, and 
for. the intereſt of the infant it ſhall be avoided. So that 
this plainly differs from the other caſes, for it is in effect the 


act of the infant by the guardian. And therefore the di- 


rection and management of the land cannot be deveſted out 
of the wife by the act of another, any more than the privity 
of blood, or the juriſdiction of the perſon of the infant may, 
for the land is for his ſuſtenance, And divers other things 
were ſaid by the juſtices more at large to enforce the entr 
N the wife, for which reaſon judgment was entered, as fol. 
ows. 


At which day before the lady the queen at might 
came the parties aforeſaid by their attornies aforeſaid, where» 
upon all and fingular the premiſſes being ſcen, and by the 
court of the lady the queen here more fully underſtood, and 
mature deliberation being thereupon had, it is conſidered 
that the aforeſaid Margery recover againſt the aforeſaid Tho- 
mas and Fohn her damages aforcſaid by the jurors aforeſaid 
in form aforeſaid aſſeſſed, and alſo 4/7. 15s. for her colts and 
expences aforeſaid to the ſame Margery by the court of the 


| lady the queen here with her aſſent of increaſe adjudged, 


hich ſaid damages amount in the whole to 16. And the 


aforeſaid Thomas and Fobn be taken, Ce. 


i report 
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Carell verſus Cuddington, in Cur. Ward. 


Ar of a judgment given in the court of Wards and Li- 

F 1 en Cecil knight chief ſecretary of our la [ t 295] 
the queen, maſter of the ſame court, and by others of the 
counſel of the ſame court, in Michaelmas term in the ſeventh 
and eighth years of the reign of our ſovereign lady queen 
Elizabeth, upon à bill exhibited in the ſame court fo om 
Carell an infant and ward of the queen, by John Carell at- 
torney of the court of the Dutchy of Lancaſter his grandfa- 
ther on the part of tbe father, and Prochein Amy, againſt 
Richard Cuddington eſquire huſband to Elizabeth grand- 
mother to the ſame infant on the part of his mother, touching 
the point whether the ſaid grandfather or grandmother ſhould 
be guardian in ſocage to the ſame infant. gh | 


HE caſe was thus. One Thomas Buckenham eſquire yg1cce. 

was ſeized in his demeſn as of fee of and in * marriage Lands 
nor of Great- Livermore in the county of Suffolk, and alſo dcſeuding on 
of and in the manor of Suitterton, otherwiſe Clarehall and 3 
Oldhall in the county of Norfolk, and he had to wife the by fine fur 
ſaid Elizaberh, and conveyed to her for term of her life for Grant andRen- 
her jointure the manor of Great-Livermore, and afterwards 41 wee 


died ſeized of the reverſion thereof, and alſo died ſeized * to the 


the ſaid manor of Suitterton, having iſſue by the ſaid Eli- right heirs of 


zabeth, John Buckenham and Dorothy Buckenham. And at- — ang 
terwards the ſaid John Buckenham centered into the ſaid ma- wife die, leav- 


nor of Suitterton, and being ſeized thereof, and of the re- ing iſſue under 


erſion of the manor of Great- Livermore, died without iſ- 2 
ſuc, by whoſe death the ſaid manor of Suitterton, and the ther on the 


reverſion of the ſaid manor of Great-Livermore deſcended part of the fa- 


to the ſaid Dorothy, as ſiſter and heir of the ſaid John Buck- 32 1 have 
* 1 * y 
enham, by reaſon whereof ſhe entered into the ſaid manor of preferable to 


Suitterton, and was ſeized thereof, and of the reverſion of the grandmo- 


the ſaid manor of Great-Livermore. And the ſaid Dorothy mant ef he me- 


being ſo ſeized took to huſband Thomas Carell ſon and heir fer, for tho 
apparent of the ſaid Fohn Carell attorney of the dutchy, they are in 


whereby he and the ſaid Dorothy were ſeized of the ſaid e. 3 
, . e- 
manor of Suittertan, and of the reve: fion ot the ſaid manor tail, yer as to 
| of the inheritance 
of the Tee-fime 
pe. it can never by any poſhbiliry detcend to the grandfather onthe father's fide, or to any of 
is blood, being ſtrangers to the wife from whom the lend moved ; but on the other | 
a+ the land came from the mother, and as ſhe by the fine became a purcuaſer of the ſee-ſumple, 
thoſe of her blood may inherit, and thro' them the grandmother may by poſſibility take, and 
thereſore ſhe is by law diſabled to have the guardianſhip. 8. C. cited Crompt. J. C. 118. b. 
Vin. Abr tit. Guardian O. pl. 8. Poſt 446. But ſee Cary's ** 137, 138, Where an infant 
was ſeized of an eſtate- tall, with a limitation in remainder to the grandfather on the larher's 
fide, and it ap ing that there were divers remainders between his and th? infant's eſtate, 
the court would not interpoſe in ſavour cf the grand ather an the mother's fide, ta whom the 
land could not deſcend. 20 Eliz. Streetman v. Edge. 
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of Great-Livermore in right of the ſaid Dorothy, and they 
being ſo ſeized, by fine /ur conuſance de droit come ceo que il 
ad de ſon done granted the ſaid manor of * Suitterton, and the 
reverſion of the other manor to ont Richard Ney in fee, and 
took back by grant and render an eſtate to them and to the 
heirs males of the body of the ſaid Thomas Carell by him 
upon the body of the ſaid Dorothy lawfully begotten, the 
remainder to the right heirs of the ſaid Dorothy in fee. 
And afterwards the ſaid Dorethy died, having iſſue the ſaid 
Jobn Carell an infant begotten upon her by the ſaid Thomas 
Carell. And afterwards and now lately in the time of the 
preſent queen the ſaid Thomas Carell died, the ſaid John 
Carell his ſon and heir being within the age of 14 years, 
after whoſe death as well the manor of Suitterton, as the re- 
verſion of the manor of Great-Livermore deſcended to the 
ſaid Jobn Carell the infant. And becauſe the reverſion of 


the faid manor of Great-Livermore was held of the queen as 


of the late diſſolved abbey of Bury in the county of Suffolk 
by knight's-ſervice, and not in capite, the wardſhip as well 
of the body of the ſaid John Carell the infant, as of the re- 
verſion of the ſaid manor of Great-Livermore belonged to the 

ueen, and the ſaid manor of Suitterton was held of the bi- 
ſhop of Norwich in ſocage. And the ſaid Richard Cudding- 
ton, who after the death of the ſaid Thomas Buckenham had 
married the ſaid Elizabeth, pretending to be guardian in 
ſocage to the ſaid John Carell the infant, of the faid manor 
of Suitterton, in right of his wife grandmother to the ſame 


infant on the part of his mother, had entered into ſame 


manor, and had taken and detained the iſſues and profits 
of it to the uſe of the ſaid infant. And the ſaid infant by 
the ſaid John Carell his grandfather exhibited his bill in the 
faid court againſt the ſaid Richard Cuddington, complaining 
that the ſaid Richard had wrongfully entered into the ſaid 
manor, and taken the rents, illbes, and profits of it, and 
. detained the evidences thereof. And the ſaid Richard Cud- 
dington made his anſwer, and the ſaid infant replied, and 
in the bill and pleading all this ſaid matter was diſcloſed. 
And the whole was reduced to one point, vis. whether 
Fobn Carell grandfather to the infant on the part of his fa- 
ther, or the ſaid Elizabeth being grandmother to the infant 


on the pary of his mother, ought to be guardian in * 


to the infant of the ſaid manor of Sritterton, For if 7 
Carell the grandfather ought to be guardian in ſocage, then 


the entry of the ſaid Richard Cuddengton into the ſaid ma- 


nor, and the taking the profits, and detaining the evidences 
thereof, 
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thereof, was not lawful ; but if the ſaid Elizabeth: onght to 


be guardian in ſocage, and: not the ſaid Jabn Carell the 
grandfather, then the entry of the ſaid Richard Cuddington 
her huſband, and the taking the profits, and detaining the 
evidences of the ſaid manor was lawful. 

And Fohn Carell the grandfather apprehended that he 
ought to be guardian in ſocage, becauſe two eſtates of in- 
heritance in the ſaid manor of Suitterton are deſcended. to 
the infant from two ſeveral anceſtors, the one is an eſtate- 
tail in poſſeſhon to the heirs males deſcended, to him from 
his father, the other is an eſtate in fee · ſimple in remainder 
deſcended: to bim from his mother. And the ſaid John 
Carell the grandfather is grandfather and next anceſtor to 
the infant on part of his father, and if the infant ſhould 


For the plain- 
tiff, ” 


dic, he is not inheritable to either of the eſtates, for if the 


infant ſhould die having iſſue, then the iſſue would inherit, 
and if he ſhould die without iſſue, then the eſtate-tail to 
the heirs males is determined, and there is none to inherit 


it. So that he being grandfather cannot poſſibly reap ny | 
advantage from the death of the iſſue, in reſpect of this e- 


tate; no more can he in reſpect of the fee-fimple. But 
The ſaid Elizabeth the grandmother may have advantage 
from it; for when Thomas Carell and Dorothy his + wife 
gave the fee-fimple of the manor by fine to Richard Nay, 


[+296] 


and took back an cſtate to them and to the heirs males of 


the body of the ſaid Thomas Carell by him begotten upon 
the body of the ſaid Dorothy, the remainder to Dorothy in 
fee, now Dorothy was a purchaſer of the fee-ſimple, for her 
former eſtate in the fee-fimple was out of her by the fine, 


and veſted in Ney the conuſee, and ſhe by the grant and 


render in the fine had the fee-fimple back from Ney the co- 
nuſee, as a new purchaſe, in which caſe if ſhe had died 
without iſſue, the fee · ſimple ſhould have deſcended to the 


heirs on the part of the mother of the ſaid Dorothy, in de- 


fault of heirs on the part of her father. * And ſeeing that 
ſhe had iſſue, if that iſſue ſhould die without iſſue, the fee- 
ſimple would deſcend in the ſame manner, via. to the heirs 
on the part of the father of bene if there be any, and if 
not, to the heirs. on the part of the mother of Dorothy, 
which is the ſaid Bliaabetb. And perhaps the land might 
deſeend to the brother of Elizabeth, if ſhe has a brother, 


* Vin. Abr. tit. 
Heir W.2.pl . 


and if not, to ſome couſin of Elizabeth, and from ſuch bro- 


ther or other couſin to Elizabeth ; ſo that here there is a 


poſſibility for Elizabeth the grandmother to have the land by 
dcleent, if the heir ſhould die without iſſue, but there is- no 


ſuch 


bSee Forteſc.de 
laud. leg Angl. 
cap. 44. An 
Selden's notes 
thereon. Cow - 
&'s Inſt. 32. 
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ſuch poſſibility in favour of the ſaid John Carell being grand- 
father on the part of the father. For Thomas Carell the fa- 
ther, and his anceſtors, and all his blood are ſtrangers to 
Dorothy the purchaſer, and there is no poſſibility that the 
land could deſcend to them, if Dorothy or her iſſue ſhould 
die without iſſue. And therefore if the queen had not had 
the wardſhip of the body of the infant, and he had had no 
land holden. by knight's-ſervice, yet Elizabeth the grand- 
mother ſhould not have had the wardſhip of his body, be- 
cauſe the law preſumes that the heir would not be ſo b ſafe 
in her wardſhip, as in the wardſhip of the ſaid John Carell 
being his grandfather on the part of the father, to whom 
there is no poſſibility of the land coming by de- 
ſcent, and who can have no expeQation of gain by the 
death of the heir. And as ſhe ſhould not have had the 
wardſhip of the body, fo ſhe ſhall not have the wardſhip of 
the land, where the queen has the body. For the law 
which direQs the wardſhip of the body of the heir in ſocage, 
where he has no land holden by knight's-ſervice, gives the 
ſame direction for the profits of his land holden in ſocage, 
whether he has lands holden by knight's ſervice of the queen 
(not in capite) or of any other. So that the ſame law, and 


no other, remains in regard to his lands, altho' another 


has his body; for which reaſon the ſaid John Carell appre- 
hended that he, being grandfather on the part of the father, 
ſhonld have the wardſhip of the ſaid manor of Suitterton un- 
til the infant came to the age of 14 years, and not the ſaid 
Elizabeth, nor her huſband, | 


F -ontra for the On the contrary the defendant ſaid, that firſt of all it is 


defendant. 


- eſtate, becanſe neither of them come under the tail; and 


to be granted that two inheritances in the manor of Suitter- 
ton are deſcended to the infant, the one in tail, and the 
other in fee, both which are in him, and although the 
grandmother on the part of the mother be nearer to the 
poſſibility of having the fee-ſimple by deſcent, if the infant 
die without iſſue, than the grandfather on the part of the 
father is, yet it is abſolutely impoſſible for the grandmo- 
ther on the part of the mother to have the land by deſcent 
in reſpect of the eſtate-tail as it is for the grandfather on the 
part of the father to have it, for both the one and the other 
are utterly incapable of having the land in reſpe& of that 


therefore there is no poſſibility that this- eſtate-tail ſhould 
deſcend to either of them. Then here, although both the 
eſtates of inheritance are in the heir, yet the one is before 
the other, viz. the eſtate-tail is before the fee · ſimple, and 


precedes 
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precedes the fee - ſimple. For if the lord paramount would 
make avowry upon the heir, he ſhall not avow upon him as 
upon his very tenant, but he ought to ſhew both the eſtates, 
and ſhall avom upon him as upon his very tenant by the 
manner. For the fee-ſimple does not merge the eſtate-. n 
tail precedent, as it ſhall do an eſtate for life, but the eſtate- 1074 
tail remains, and is executed, and is in poſſeſſion, and the | 
fee-fimple is expeCtant, and not executed. For if the eftate- 
tail here is executed by entry, or by ire r grounded 
upon the fine, and the iſſue die without iſſue of his body, 
the collateral heir ſhall have another /cire facias to execute 
the fee-ſfimple, which proves that'the'fee-fimple is not exe- 
cuted, but the eſtate-tail, and that the eſtate-tail is an eſtate 
in poſſeſſion. And in reſpect thereof ſhall the profits' and 
iſſues of the manor be received; for if the ſaid Dorothy and 
her huſband had conveyed the fee-fimple to another reſerv- 
ing the tail, yet the profits ſnould be taken and received in 
repo of the tail. So that the fee is not the reaſon of ſeiz - 
ing the heir, and taking the profits by the guardian in 
ſocage, but only the eſtate-tail, to whieh the grandmother 
here is as much a ſtranger as the'grandfather is. But if the 
heir had not had any land holden by knight's-ſervice, fo 
that the queſtion here had been which of them ſhould have 
the wardſhip of the body and land, there indeed it might 
| have gone againſt the grandmother, becauſe it might be ob- 
jected in that caſe that if ſhe ſhould have the wardſhip of 
the body of the infant, ſhe might perhaps, by deſtroying 
him, be nearer to the land, that is, if he had no heir on 
the part of the father of Dorothy, for if he dies without if- 
ſue, the eſtate-tail is determined, and the fee ſhall be exe- 
cuted in the collateral heir, which might by poſſibility bring 
the land to the grandmother. But here no ſuch objection 
can be made, for the queen has the wardſhip of the body, 
ſo that that point is put out of queſtion, And the matter 
in diſpute here is in * to the land only, and the per- 
ception of the profits thereof in reſpect of the eſtate · tail, to 
which the grandmother is as much a ſtranger as the grand- 
father is, and in rei veritate they are in equal degree ;'* in 
which caſe ſuch of them as firſt enters into the land tt” Coli Shae S 
hold it againſt the other, for the other ſhall not deveſt it if pinch 30, 3. 
he has not a better right; which he has not here, for they Wing. Max. 
are in equal degree, and therefore inaſmuch as the defen- veg. 98. pl-2.3- 
dant entered into the land, as guardian in ſocage, in right 
of his wife the grandmother of the infant, before the grand- 
PART 1. SB - father 
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court delivered the ſaid caſc to the queen's juſtices being aſ- 


father of the infant entered, he ſhall hold -the land againſt : 
him, (quia in quali jure melior eft conditie Jeſs As if 


their reſolute opinion, that cha Carell the grandfather on 


fon holden in ſocage, as. prochein amy to the ſaid infant. 
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upon the render of the eſtate · tail by the fine the remainder 
in I fee had been limited to a ſtranger, and the eſtate- tail 
only had deſcended to the infant, in this caſe the defendant, 
being huſband to the grandmother on the part of the mo- 
ther, ſhould have kept his poſſeſſion, and the grandfather 
on the part of the father ſhould not have deveſtcd it out of 
him, becauſe they are in equal degree to the tail, for which 
reaſon he that firſt gets the poſſeſſion ſhall hold it againft i 
the other. So is it as the caſe now ſtands, and therefore be 
prayed to be diſmiſſed with his poſſeſſion. art 
And afterwards, this being a difficult point, the court 
made the parties to agree in a cafe containing the matter, 
which was delivered in writing by the court to the lord 
Dyer chief juſtice of the common bench, and to Saunders 
chief baron of the exchequer, who were of counſel with the 
court, to have their opinions therein, who upon great ad- 
vice and conference with the other juſtices declared it to be 


the part of the father ought to be guardian in ſocage of the 
faid manor, and that the law was the ſame in regard to the 
land only, as it ſhould be in regard to the body and land to- 
gether, if both were in queſtion. And upon this the court 
gave judgment accordingly, as appears by their deeree made 
in the cauſe, which decree follows entire except in the re- 
hearſal of the pleading, which being no more than a ſtate of 
the caſe, I have for brevity's ſake omitted it, as a thing not 

very material to be recited. i | 


And after upon the hearing and debating of the ſaid mat- 
ter before the maſter and counſel of the faid court of Wards 
and Liveries, it was agreed by the counſel learned of both 
the ſaid parties, that a caſe ſhould be put into this court 
touching the matter whether the ſaid John Carell the grand» 
father * ſaid ward, or the faid Richard Cuddington and 
Elizabeth his wife grandmother of the ſaid ward, ſhould and 
ought by the law to take the iſſues and profits of the ſaid 
manors, lands, and tenements of the ſaid Fobn Carell the 


Wherevupon a caſe was agreed upon by the ſaid parties, and 
the ſame caſe. put into — by the counſel learned of 
the defendant. And the ſaid maſter and counſel of the ſaid 


ſiſtants 
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fiſtants to the ſaid court for all matters in law ariſing in the 
- faid court, ho upon great adviſement and conference with 
the reſt of the queen's / juſtices declared to the ſaid maſter and 
counſel of the ſaid court their reſolute opinion of the law 
touching the ſaid caſe. And foraſmuch as upon the hear- 
ing and debating of the ſaid matter in this court, and alſo 
by the opinion of the ſaid juſtices, it appeared to this court 
that the ſaid John Carell the grandfather is grandfather to 
the infant on the part of the father of the ſaid infant, and 
that the ſaid lands and tenements eould not by any poſſibi- 
lity deſcend or come to the ſaid John Carell the grandfather, 
nor to any the heirs of the ſaid infant on the part of his ſaid 
father, and it appeared to this court that the ſaid manors, 
lands, and tenements may by poſſibility deſcend and come 
to the ſaid Elizabeth grandmother to the ſaid infant, and to 
others of the blood and heirs of the ſaid infant on the part of 
his ſaid mother, for that the ſaid Dorothy his ſaid mother 
was a purchaſer of the fee-fimple of the premiſes ; and ſo 
for the cauſe of the poffibility of the inheritance of the fee- 
fimple that may deſcend to the ſaid blood of the part of the 
mother of the ſaid infant, neither the ſaid Elizabeth, nor 
any of the part of the mother of the ſaid infant, to whom 
the inheritance of the premiſſes by poſſibility may deſcend, 
may by the law have the cuſtody of the body or lands of the 
ſaid infant holden in ſocage, but are diſabled thereunto by 
the laws of this realm, by reaſon whereof ſhe may not by 
law be preferred to be prochein amy and guardian in ſocage 
of the ſaid infant. Therefore and for divers other good 
conſiderations and weighty cauſes the ſaid maſter and coun- 
ſel of the ſaid court moving, it is now ordered and decreed 
by the ſaid maſter and counſel of the ſaid court, that the ſaid 
Jobn Carell the grandfather ſhall and may from henceforth 
peaceably and quietly take, perceive, and have all the rents, 
iſſues, revenues, and profits of the ſaid manor of Suitterton, 
and of all other the ſaid lands, tenements, and heredita- 
ments in Suitterton or elſewhere in the ſaid county of Nor- 
folk, being of ſocage tenure, as prochein amy to the ſaid in- 
fant, to the uſe of the ſaid infant, without any let or inter- 
ruption of the ſaid Richard Cuddington and Elizabeth his 
wife, or either of them, or of any other perſon or perſons 
the commandment or procurement of them or either of 
them. And it is further ordered by the ſaid court, that the 
ſaid defendant ſhall at or before the feaſt of Eaſter next 
coming pay or cauſe to be paid to the ſaid John Carell the 
| 3B 2 grandfather, 
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grandfather, to the uſe of the ſaid John Carell the ſon, all 
the rents, revenues, and iſſues of all ſuch ſocage-lands of 
the ſaid infant in the ſaid county as they have received ſinee 
the death of the ſaid Thomas Carell father of the ſaid infant. 


| Nevertheleſs it is further ordered by the ſaid court, that the 


ſaid Fobn Carell the grandfather ſhall permit and ſuffer the 
ſaid defendant and his affigns to have and occupy the ſaid 


lands and tenements in Suitterton aforeſaid until the feaſt of. 


St. Michael the archangel next coming, yielding the yearly 
rents and charges for the ſame, which was yielded and paid 
for the ſame to the ſaid Thomas Carell by the ſaid Richard 
Cudding ton in his life time for the ſame,” | 
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+ Ar a c ; argued in the , Bench bby als 
Je ts in Arya term in the ſeventh and >. yo [+298] 
years of the reign of Queen Elizabeth, and adjudged in 
* Trinity term in the eighth year of the reign y the ſaid lady . 
the queen, upon a bill of treſpals brought by Henry Sha- 
rington and Gabriel Pledall plarntiff5, ogainft Thomas _ 
Strotton and others defendants, And the regard appears 
among ft the records of Michaelmas term 6 & 7 Elizabeth, 
Rot. 253, and itwas read as follows, 8 | 


I 


E it remembered, that heretofore, viz, in the term of ni. . 
B Eafter laſt paſt, before the lady the queen at gf. 1 5 A. | 
minſter came Henry Sharingten eſquire and Gabriel Pladall Re. 253. 
der vag by Thomas Stramſbam their attorney, and brought u. 

re into the court of the ſaid lady the queen then there, 1... 
their certain bill againſt Thomas Stratton, Walur Gale, d- . | 
ward Wetherhead, Richard Aldridge, Robert Prater, 1122 —— 
Maſſey, and John Gilden in the cuſtody of the marſhal, &c, ge 


N rer 659. b. 
of a plea of treſpaſs; and there are pledges of proſecuting, ad 


viz. John Dog and Richard Ro. Which ſaid bill follows in 
theſe words, viz. Wilts. viz. Henry Sharington eſquire and 
Gabriel Pledall gentleman complain of Thomas ' Strojton, 
Walter Gale, Edward Witherhead, Richard Aldridge, R- 
bert Prater, Henry Maſſey, and Jahn Gilden in the cuſtody 
of the marſhal of the marſhalſea of the lady the queen be- 
fore the ſaid queen being, for that they the 20th day of 
March in the 6th year of the rejgn of the lady Elizabeth 
now queen, with force and arms, &c. the cloſe of the ſaid 
Henry Sharington and Gabriel, called Haſglond-wood, con- 
taining by eſtimation 3o acres of wood, at Bremble in the 
2 aforeſaid broke and entered, and the wood of the 
ſaid Henry and Gabriel there then growing cut down, and 
200 cart-loads of the wood aforeſaid_ to the value of gol... 
took and carried away, and alſo the germins of the wood 
of the ſaid Henry Sharington and Gabriel there lately grow- - 
ing with certain of their cattle, viz. horſes, oxen, cows, 
and ſheep eat up, trod down, and deſtroyed ; and other 
wrongs to them did, to the damage of the ſaid Henry Shg- _ 
rington and Gabriel 100 marks; and againſt the peace of 
ſaid 2 the queen now, &c. and therefore they bring the - 
ſuit, &c. | | 
And now here at this day, viz. on Monday next after the Bar. 
oQtave of St. Michael in this ſame term, until which of 
| | t 


not guilty thereof; and of this they put them 
country, and the aforeſaid, Henry Sharington and Gabriel — 

| Vikewite, &c, And as to the reſidue of the treſpaſs aforeſaid 

Above 2 to be done, the ſame Themas, Walter, Ed- 


WV, 


the aforefaid 1 homas, Walter,” Edward, Richard, Robert, 


Henry Maſſey, and Jobn had leave to imparl to the bill afore . 

ſaid, and,then, to anſwer, - &c. before the lady the queen at 

Vini cine as well the aforeſaid Henry Sharington and 
Gabriel by their. attorney aforeſaid, as the Aorefaid* 


ori by their a | Thomas, 
Walter, ' Richard, Robert, Henry Maſſey, and Jobn by 
Richard Haywood their attorney. And the ſame 1 homas, 
Walter, | Edward, Richard, Robert, Henry Maſſey, and 
John defend the force and injury when, &c. And as to the 
coming with force and arms, or whatever is againſt the 
peace of the ſaid lady the queen now, they lay that they are 

elves upon the 


ward, Richard, Robert, Henry Maſſey, and John ſay that 


the aforcſaid Henry Sharington and Gabriel their ation 
+ aforeſaid againſt them ought not to have or maintain, be- 
 - cauſe they ſay that the cloſe aforeſaid, and alſo the places 
in which the treſpaſs aforeſaid is ſuppoſed to be done, are, 


and at the aforeſaid time when the treſpaſs aforeſaid is ſup- 
poſed to be done were, 30 acres of wood with the appurte- 
nances in Bremble otherwiſe Fremell aforeſaid. Which, ſaid 
30 acres. of wood with the appurtenances are, and at the 


aforeſaid time when; &c. and alſo from time whereof the 


memory of man is not to the contrary were, parcel of the 
manor of Bremell in the county aforeſaid, of which ſaid 
manor with the appurtenances whereof, &c. one Andrew 
Baynton eſquire Jong before the aforeſaid time, when, &c. 
was ſeized in his demeſn as of fee. And the ſame Andrew 
being ſo ſeized thereof, before the aforeſaid time when, &c. 
viz. the 3d day of July in the 2d year of the reign of the la- 
dy the queen now, at the city of Neu. Saliſbury in the coun- 
ty aforeſaid, by a certain indenture made between the ſaid 
Andrew, by the name of Andrew Baynton of Brombam in 
the county of Wilts. eſquire, of the one part, and one Zd- 
ward Baynton by the name of Edward Baynton of Rawdon 
in the ſaid county of Wilis. eſquire brother of the ſaid An- 
drew, of the other part, (one part whereof ſealed with the 
ſeal of the aforeſaid Andrew, the ſame Thomas, Walter, 
Edward, Wetherhead, Richard, Robert, Henry Maſſey, and 
Jobn here produce in court, the date whereof is the ſame 
day and year) it was covenanted, granted, and agreed be- 
tween the aforeſaid Andrew and the aforeſaid Edward 
Boynton in manner and form following, viz. * we 
= afore 


4 — 


aforeſaid Andrew at the day of the date of the ſame inden- 
ture had-no iſſue male of his body lawfully begotten, and 
the ſame Andreiw then being fully determined and reſolved 
how, and in what manner, quality, and degree the manors, 
lands, tenements, and hereditaments. then afterwards by 
the ſame indenture mentioned and contained, of which the 
ſame Andrew was ſeized in his demeſn as of fee, and all 
other his manors, lands, tenements, and hereditaments' 
with the appurtenances in the county of Wilts ſhould con- 
tinue, remain, and be, as well in the life-time of the ſaid 
Andrew as after his deceaſe, and alſo the ſame Andrew then 
being defirous that the ſaid manors, lands, tenements, and 


| hereditaments then in the ſame indenture expreſſed might 
come, remain, and deſcend to the heirs males of his body 


lawfully begotten, in manner and form then in the ſame. 
indenture hkewiſe expreſſed, and'to the intent that all the 
ſame manors, lands, tenements, and hereditaments might 
continue and remain to ſuch of the blood and name of 


Baynton, as in the ſame indenture + ſhould be named, men- [ + 
tioned, and contained, the ſame Andrew Bayton, as well 


for the cauſes aforeſaid; as for the good will, fraternal love, 
and favour which he bore as well to the fame Edward Bahn- 


ton his brother, as. alſo to ſuch others of his brothers as in 
the ſame indenture ſhould be named, covenanted and grant- 


ed for himſelf and his heirs, that he the ſame Andrew 
Baynton his heirs and affigns, and all and every other perſon 


or perſons, and their heirs, who then were ſeized, or from 


thenceforth ſhould ſtand and be ſeized of and in the manor 
aforeſaid with the appurtenances, whereof the afareſaid 30 
acres of wood with the appurtenances then were parcel, 


| ſhould from thenceforth ſtand and be ſeized thereof, and of 
every part or parcel thereof; to ſuch intents and purpoſes 


as in the ſaid indenture further and more fully ſhovld be ſpe- 


cified, that is to ſay, to the uſe of the ſaid Andrew for and 


during his natural life, without impeachment of any waſt 
the 


fully 


during the life of the ſaid Andrew, and after his death to 
ofe of the ſaid Edward Baynton and Agnes his wife and 
their aſſigns for term of their natural lives, without im- 
peachment of any waſt during the life of the ſame Edward, 
Baynton, and after the death of the ſaid Edward Baynton 
and Agnes, to the uſe of the heirs males of the faid Andrew, 
lawfully begotten or afterwards to be begotten on the body 
of Frances Lee daughter of Richard Les deceaſed, and for 
default of ſuch iſſue male of the body of the ſaid Andrew, to 
the uſe of the heirs males of the ſaid Edward Baynton law- 
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fully begotten, and for default of ſuch iſſue male of the bo- 
dy of the ſaid Edward Baynton lawfully begouen, to the uſe 
4 Henry Baynton, another of the brothers of the aforefaid 
Andreu and Edward Baynton, and of the heirs males of the 
body of the ſaid Henry lawfully begotten, and for default of 
ſuch iſſue, to the uſe of Henry Baynton à younger brother of 
the aforeſaid Andrew,and: Edward Baynton of the half blood, 
and of the heirs males of the body of the ſaid Henry Baynton 
the younger, half brother of the aforeſaid Andrew and Ed- 
ward. And further it was covenanted and granted between 
the parties aforeſaid for themſelves and their heirs by. the 
ſame indenture, that all feoffments, fines, recoveries, and 

l other conveyances and aſſurances from thence happen- 
ing to be made, had, or ſuffered by the ſame Andrew Bayn- 
ton his heirs and aſſigns, ot by any other perſon or perſons, 
ſhould be to the uſes, intents, and purpoſes in the ſaid in- 
denture contained, expreſſed, and ſpecified, and to no 
other uſes and purpoſes, as by the ſame indenture more ful- 
ly appears. By reaſon of which ſaid covenants, grant, and 
agreement, and by force of a certain ſtatute at Weftminſter 
in the county of Middleſex the 4th day of February in the 
27th year of the reign of lord Henry the eighth, late king of 
England, father of the lady the queen now, concerning the 
transferring of uſes into poſſeſſion, then made and provided, 
the aforeſaid Andrew was ſeized of the aforeſaid manor of 
Brembls with the appurtenances whereof, &c. in his de- 
meſn as of freehold without impeachment of any waſt, re- 
mainder thereof to the aforeſaid Edward Baynton and Agnes 
his wife and to their aſſigns for term of their lives, without 
impeachment of any waſt during the life of the ſame Edward 
Baynton, remainder thereof to the heirs males of the afore- 
faid Andrew lawfully begotten or to be begotten on the body 
of the aforeſaid Frances Lee daughter of Richard Lee de- 
ceaſed, and for default of ſuch iſſue male of the body of the 
aforeſaid Andrew, remainder thereof to the heirs males of 
the body of the ſaid Edward Baynton lawfully begotten, re- 
mainder thereof to Henry Baynton the elder brother of the 
aforeſaid Andrew and Edward Baynton, and to the heirs 
males of the body of the ſaid Henry lawfully begotten, and 
for default of ſuch iſſue male of the body of the ſaid Henry, 
remainder thereof to Henry Baynton the younger, half-bro- 
ther of the aforeſaid Edward and Henry, and to'the heirs 
males of the body of the ſaid Henry — the younger 
lawfully begotten. And the ſaid Andrew being in form 
aforeſaid ſeized of the aforeſaid manor of Bremble with the 

Hy | | | appurtenances 
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appurtenances whereof, © &c. remainder thereof in form 
aforefaid, the fame Andrew before the aforeſaid time when, 
Kc. viz. the 21ſt day of February in the 6th year of the 
reign of [the lady the queen now, at Chippenham in the 
county aforeſaid, died, without heirs males of the ſaid Au- 
dre on the body of the aforeſaid Frances Lee lawfully be- 
gotten, after whoſe death, and before the aforeſaid time 
when, &c. the ſaid Edward Baynton and Agnes his wife en- 
tered into the aforeſaid manor of Bremble with the appurte- 
nances whereof, &c. and were thereof ſeized, viz. the 
ſame Edward in his demeſn as of tee-tail, and the ſame 
Agnes in her demeſn” as of freehold, remainder thereof in 
| form aforcſaid. And the aforeſaid Henry Sharington and 
| 


— 


Gabriel claiming the aforeſaid 30 acres of wood with the ap- OouFrr. 
purtenances by colour of a certain deed of demiſe to them 
thereof made for term of their lives by the aforeſaid Andrew 
Baynton long before the aforeſaid indenture between the 
ſame Andrew an the aforclaid Edward Baynton in form 
aforeſaid made (wnere nothing of the ſame 30 acres of wood 
ever paſſed by that deed into the poſſeſſion of the ſaid Henry 
and Gabriel) into the aforeſaid 30 acres of wood with the 
appurtenances before the aforeſaid time when, &c. entered, 
. upon the poſſeſſion thereof of which ſaid Henry Sbarington 
and Gabriel the ſame Thomas, Walter, Edward Weitherhead, 
Richard, Robert, Henry Maſſey, and John, as ſervants of 
the aforeſaid Edward Baynton and Agnes his wife, and b 
| their command, at the aforeſaid time when, &c. enter 
| and the cloſe aforeſaid there then growing cut down, and 
the aforeſaid 200 cart-loads of wood took and carried away, 
and alſo the germins of the wood there then growing with 
the cattle aforeſaid cat up, trod down, and 4 as it 
was lawful for them to do. And this they are ready to ve- 
rify, wherefore they pray judgment if the aforeſaid Henry 
Sharington and Gabriel their action aforeſaid againſt them 
ought to have or maintain, &c- _ | | 
I And the aforeſaid Henry Sharington and Gabriel fay that ¶ 1 300 
by any thing by the — Thomas, Walter, Edward We- 
head, Rickard, Robert, Henry Maſſey, and John above —— 


in pleading alledged, they ought not to be precluded from 

+ having their action aforeſaid againſt the ſaid Thomas, Mai- 
ter, dward Weitherhead, Richard, Robert, Henry Maſſey, 
and John, becauſe they ſay that the plea aforeſaid in man- 
ner and form aforeſaid above pleaded is inſufficient in law 

| Sharington and Gabriel 

Fi from 


to preclude them the ſaid 
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from having their action aforeſaid-againſt the ſaid Themas, 
Walter, Efward Weaherhead, - Richard, Nobert, Henry 
Maſſey,, and Fohn, to which they the ſame Henry Sbaring- 
ton and Gabriel have no neceſſity, nor are by the law of the 
land in any wiſe bound to anſwer : And this they are ready 


to verify, wherefore for want of a ſufficient anſwer in this 


behalf, the ſame Henry Sharington and Gabriel pray judgment. 
and their damages 12 of the treſpaſs aforeſaid to be 


adjudged to them, 


| Joinderinde- And the aforeſaid Thomas, Walter, Edward Wetherhead,. 
* - Rithard,' Robert, Henry Maſſey, and John ſay that the plea: 


aforeſaid in manner and form by them the ſaid Thomas, 
Walter, Edward Metberbead, Richard, Robert, Henry 
Maſſey, and John above pleaded is good and- ſufficient in 
law to preclude the aforeſaid Henry Sharington and Gabriel 
from having their action aforeſaid againſt them the ſaid Tho» 
mas, Walter, Edward Witherhead, Richard, Robert, Hen- 


ry Maſſey, and Fobn, which ſaid plea and the matter there- 


in contained they the ſame Thomas, Walter, Edward Me- 
ther head, Richard, Robert, Henry Maſſey, and John are 
ready to verify, whereunto the aforeſaid Henry *barington 
and Gabriel hitherto do not anſwer, nor the ſame in any- 


wiſe deny, but the ſaid. averment W refuſe to admit, 


wherefore they pray judgment, and that the a 
Sharington and Gabriel may be precluded from having their 


action aforeſaid againſt them the ſaid Thomas, Walter, Ed- 


e aforeſaid Henry. 


ward Wetherbead, Richard, Robert, Henry Maſſey, and 


Continuance. John. And becauſe the court of the lady the queen here is 
not yet adviſed of giving their 1 of and upon the 
premiſſes, day thercon is given to the parties aforeſaid before 


the lady the queen at Meſiminſter until Tueſday next aſter 


the octave of St. Hillary, to hear their judgment of and 
upon the premiſſes, &c. becauſe the court 4 the ſaid lady 
the queen here thereof not yet, &c. 


The CASE. The caſe was recited in this manner, It appears by the 
Mich. Term record that Henry Sharington and Gabriel Pledall have exhi- 


7 & $ Els... bited a bill of treſpaſs againſt Thomas Strotton and others, 


Affection for for entering into their cloſe called Haſclond-wood, contain» 
2 proviſionof ing 30 acres of wood, at Bremble in the county of Wits, 


which a man the 


. the land in his name and blood, and brotherly oye, ars ſalfcient conk- 


* 


; } derations to raiſe a uſe in land by way of covenant, but not long acquaintance or familiarity. n 
8. P. 1 Finch 18, 2 Finch 25. | 


ef) 
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the 20th day of March in the 6th year of the reign of the 
preſent queen, and cutting down their wood, carrying 
away 200 cart- loads of wood to the value of 40l. the 


defendants plead in bar, that the place where, &c. is 30 
acres of wood, which are, and at the time of the treſpaſs 

done, and for time immemorial were, parcel of the manor 
of Brembie in the ſaid county, of which manor whereof, 
„ before the treſpaſs, was ſeized 
in his demeſn as of fee. And being ſo ſeized, before the 


&c. one Andrew 
treſpaſs, viz. the 3d day of Jui in the 2d year of the reign 


of the preſent queen, at the city of New-Salifbury in the ſaid | 
county by an indenture made between the ſaid Andrew of 
the one part, and one Edward Baynton brother of the ſaid 


Andrew of the other part (one part whereof ſcaled with the 


ſeal of the ſaid Andrew the defendants ſhew forth) it was 


covenanted, granted, and agreed between the ſame An- 


drew and the ſaid Edward in manner and form following, 


that is to ſay, whereas the'aforeſaid Andrei Baynton at the 


date of the ſame indenture had no iſſue male of his body 


lawfully begotten, and the ſame Andrew then being fully 
determined and reſolved how, in what manner, quality, 


and degree, the manors, lands, tenemente, and heredita- 


ments mentioned in the ſame indenture, of which the ſame 
Andrew was ſeized in his demeſn as of fee, and all other 


his manors, lands, and tenements with their appurtenances 


in the county of Wilts ſhould continue, remain, and be, 


as well in the life time of the ſaid Andrew, as after his 


death, and alſo the ſame Andrew then being defirous that 


the ſaid manors, lands, tenements, and hereditaments ſpe- 


cified in the ſame indenture might come, remain, and de- 


ſcend to the heirs males of his body begotten, in manner 


and form afterwards in the ſame indenture expreſſed, and 
to the intent that all the ſame manors, lands, tenements, 


and hereditaments might continue and remain to ſuch of 
the blood and name'of Baynton as in the ſame indenture 
ſhould be named, mentioned, and contained, the ſame 
Andretu as well for the ſaid cauſes, as for the -will, 


brotherly love, and favour which he bore as well to the 


ſame Edward Baynton his brother, as to ſuch others of his 
brothers who ſhould be in the ſame indenture named, cove- 


nanted and granted for himſelf and his ' heirs, that he the 
ſame Andrew Baynton his beirs and affigns, and all and 
perſon or petſons and their heirs, who then 
were ſeized, or who ſhould afterwards ſtand or be ſeized of 


every other 


: 
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and Fgnes, to the uſe of the heirs males of the ſaid Andrew 


lawtally begotten -or to be begotten on the body of one 
Frances Lee daughter of Richard Ler deceaſed, and for de- 
fault of ſuch iſſue- male of the body of the ſaid Andrew, to 


and in the ſaid manor: with the appurtenances. whereof the 
30 ac res then were parcel; ſhould from thence ſtand and be 
thereof ſeized, and of every part thereof; to ſuch intents - 
and purpoſes as in the ſame indenture are ſpecified, that is 
to ſay, to the uſe of the ſame. Andreu for term of his natu- 
ral life without impeachment of any waſt, and after his 
death to the uſe of the ſaid Edward Baynton and Agnes his 
wife and their aſſigns for term of their lives, without im- 
peachment of any waſt during the life: of the ſaid Edward 
Baynton, and after the death of the ſame Edward Baynton 


the uſe of the heirs males of the ſaid Eduard Baynton law- 


fully + begotten, and for default of ſuch.heirs males of the 
body of the ſaid Edward Baynton lawfully begotten, to the 
ule of Henry Baynten, another brother of the ſaid Andrew 
and Edward, and of the heirs males of the body of the ſaid 
Henry lawfully begotten, and for default of ſuch iſſue, to 


the uſe of Henry Baynton, the 3 brother of the ſaid 


Andreu and Edward of the half blood, and of the heirs 
males of his body, as by the ſame indenture appears. By 


force of which covenant, grant, and agreement, and of the 


ſtatute: made the 4th day of February in the 275th year of the 


reign of king Henry 8. concerning the transferring of uſes 
into poſſeſſion made and provided, the ſaid Andrew Bayn- 


ton was ſeized of the ſaid manor of Bremble, whereof, oc. 
11 his demeſn as of freehold, without impeachment of waſt, 
the remainder over to the ſaid Edward Baynten and Agnes 
for their lives, without impeachment of any waſt during the 
life of Edward, the remainder over to the heirs males of the 
ſaid Andrew lawfully begotten on the body of the ſaid Frances 
Lee, and for default of 

heirs males of tRe body of the ſaid Edward Baynton lawfully 
begotten, with the remainders over as before, And the ſaid 


Andrew being ſo ſeized of the ſaid manor whereof, c. the 


remainders over in form aforeſaid, the 21ſt day of February 
in the 6th year of the reign of the preſent queen, at Chip- 


| 82 in the ſaid county of Mils died, without heirs males 
y the ſaid Andrew on the body of the ſaid Frances Leelaw- . 
fully begotten. After whoſe death, and before the time of 


the treſpaſs, the ſaid Edward Baynton and Agnes entered 
into the ſaid manor of Bremble, whereof, &fc. and were 
thereof ſcized, Cr. And the plaintiffs claiming the 30 
Ow. EL acres 


ſuch iſſue, the remainder to the 


Sharington verſus Strotton, Sc. in B. R. 
tis £95 h: wv = 8 1 1 „ 


acres of wood by colour, &c. entered, Ac. upon the poſ- 
ſeſſion of en ae as. ſervants of the ſaid LY 
ward and Agnes, and by their commands, at the ſaid time 
when, oc. re-entered, and did the treſpaſs, c. And 
upon this plea in bar the plaintiff's have demurred in judg- 
ment. 1 | 


* 


And the matter was argued in Michaslmas term in the For the plain- 


Ith and 8th years of queen Elizabeth by Fleetwood and 


May on the part of the plaintiffs, and by Thomas Bromley. 
and an apprentice of the middle temple on the part of tbe 


defendants. And thoſe who argued on behalf of the plain- 


tiffs "ſaid that the matter of the bar was inſufficient, ang 
that there was no uſe here made by this indenture, nor wass 
any poſſeſſion conveyed to the ſaid Edward Baynton and © 
"Agnes by the ſtatute of Uſes upon this covenant and agree- 


ment by the indenture. For they ſaid, firſt it is to be con- 


fidered that Andrew Bayton, at the time of making the in- 
denture, was ſeized of the ſaid manor in fee - ſimple, clear 


of all eſtates and intereſts of any ſtranger therein, and if hi 


intended to make 4 ſtranger have' uſe in it, be ought to 


have taken one of theſe two ways to raiſe ſuch uſe. The 
one is, to part with the poſſeſſion, by the cireumſtances re- 
quired by the common law, to the uſe intended, as to make 
a feoffment, to ſevy a fine, or to ſuffer. a recovery of the 


.Þ# » 


land to the uſe intended; and this way the common law is 


ſatisfied, as well as the party alſo 'who has the uſe, for the 


circumſtances of the common law are purſued, and the uſe - 


is no more than a confidence annexed to the eſtate which 


the perſon parts with, and when he parts with. the effate by 
his own conſent, he may make a confidence; and 
this way the uſe is properly made. "The other way is, to 
keep the land in his hands without parting, with it, and yet 
to do ſuch a thing as ſhall make the poſſeſſion; to be to the 
uſe of another, and that cannot be unleſs the thing done 


imports in itſelf a good and ſufficient conſideration to make 


the poſſeſſion be to the uſe of onother,” which, ſhall be upon 
a contract, or upon a covenant, or grant on conſideration. 


4 As if a man is ſeized of land in fee, and bargains and ſells - H. 21. H. 7. 


the land to another on conſideration, of a certain ſum paid 
to him, or agreed to be paid at a certain day, here is a con- 
tract, and the bargainor ſhall be ſeized to the uſe of the 
bargainee by the courſe” of the common law, becauſe. he 
has done an act upon conſideration, chat is, he has bar- 
gained the land for money 3 and inaſmuch as he hath the 
money, or ſecurity for it, it is reaſonable that the e 
| 10 Nee renner - 5. 4 oule 


18. b Per Read. 


M. 6. Ed. 6. 
Bro. Faits en 


rol. g- in fize. 


— 


IA ne n 
Michaelmas Term) & 8 Elizabeth, in B. R. 


2 ſhould have ſomething for it, and the land be cannot have 
| as his own, becauſe he had not livery of ſeizin, and ther 

fore reaſon has neceſſarily veſted the uſe. in him, which is 

but a right in conſcience to have the profits, and to have 
» P. 32. H. 8. the land ordered according to his will; b and if the bar- 
wn N. C. gainor will not permit him ſo to have it, reaſon veſts in 
Citi, | the bargainec a title to compel him by the judge of conſci- 

ence to do it. So is it in the caſe of a covenant upon con- 
*M. 36. H. 8. fideration, e as if I promiſe and agree with another that if 
2 4 be will marry my daughter, he ſhall have my land from 
2 Kol. R. 106. thenceforth, and he does ſo, there he ſhall, have a uſe in 
 Crompe. J. C. my land, and I ſhall be ſeized to his uſe, becauſe a thing is 
14 Wi done whereby I have benefit, viz. the other has married 


bid. 296. pl. my daughter, whoſe advancement. in the world is a ſatis- 
22. faction and comfort to me, and therefore this is a con- 


I as Andrew Baynton was ſeized of the land in fee-fim- 
ple, and intended to raiſe uſes in it without any tranſmu- 
tation of the poſſeſſion, which he cannot do by the courſe 
of the common law ualeſs the circumſtances purſued in the 

raiſing of ſuch uſes import a good and ſufficient conſideration 
to ſupport the ſame, for this reaſon we ought to weigh the 
conſiderations here, and ſee what ſubſtance. they have in 

law. And the cauſes contained, in the indenture are three; 
firſt, a defire which he had that the lands might come, re; 
ain, and deſcend to the heirs males of; his body limited in 
the indenture ; ſecondly, his intent. that; the lands ſhould 
continue and remain to ſuch of the blood and name of Bays- 
ton as are, named in the indenture ; thirdly, the good will, 
and brotherly love and fayour, which he bore to his brother 
Edward Baynton, and to his other brothers, And theſe, arc 
all the conſiderations, for the matter, in the rehearſal, viz. 
that the ſaid Andrew had no iſſue male, and that he was de» 

13021 termined and reſolved how his + manors and lands ſkould 
T:998 remain and be as well in 1 time as * his death, is 

no conſideration at all, but the want of iſſue male is 
the cauſe that moved him to reſolve, and the reſolution ig 

but a demonſtration of his mind, and none of them is any 
conſideration, for the conſiderations are the three. before- 


mentioned. And as to the firſt, viz, his deſire that the 
lands might come to the heirs males of his body, this. does 
not ſeem to be any conſideration to the father, for the — 
9 | ther 
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ther has no gain or advantage by it, but the heirs males of 
his body. And the conſideration ought to be to him that is 
ſeized of the land, for if he has no tecompence, there is 
no cauſe why the uſe of his land ſhould paſs. And none of 
the conſiderations contain a'recompence here, for the con- 
tinuance of the land in his blood and name of Baynton is no 
recompence to him, nor cauſe worthy to raiſe a uſe 3 no 
more is the brotherly love and favour which he bore to Ed- 
ward Baynton or to hit other brothers, for although theſe 
cauſes induce affeQion, yet every affection is not a ſuffici- 


ent cauſe toaſter the uſe. For if a man grants to J. 8.«s, p. 

that in conſideration of their long acquaintance, or of their Fer Curiam. 

great familiarity, or of their being ſcholars together in their 1 7 

youth, or upon ſuch like confiderations, he will ſtand ſeiz- Tagan. 

ed of his land to his uſe, this will not phage the uſe, for 2 Rol Abr.783. 
e 


ſuch conſiderations are not looked upon in t 


5, 6. Cart. 
law as wor- 15 inen 


thy to raiſe a uſe, becauſe they don't import any value or 18. 2 Finch as. 
recompence. - For if upon confideration that you are my Curſon 338. 


familiar friend or acquaintance, or my brother, I promi 
to pay you 200. at ſuch a day, you ſhall not have an action 
upon the caſe, or an action of debt for it, for it is but a 
nude and barren contract, ex et nude paito non oritur attio, 
and there is no ſufficient cauſe for the payment, nor is 
thing done or given on the one part, for you were my bro- 
ther or my acquaintance before, and ſo will you be after- 
wards ; ſo that nothing is newly done on the one part, as 
is requiſite in contracts, and alſo in covenants upon conſi- 
deration. As if 1 fell my horſe to you for money or other 
recompence, here is a thing given on both fides, for the 
one gives the horſe, and the other the money or other re- 
compence, and therefore it is a good contract. So is it in 
the caſe of a covenant upon conſiderat ion, as if I covenant 
with you, that if will marry my daughter, you ſhall, 
have my land, or I ſhall be feized to your uſe, here is an 
ac on both parts, for you are to marry my daughter, and 
for that I nt to you the uſe ; ſo that there is an ac; done 
and a cauſe ariſing newly on each part. But in the princi- 
pal caſe there is no ſuch thing, for the iſſue male of Andrew 
aynton ſhould have been his iſſue male, and his name and 
blood ſhould have been His name and blood, and his bro- 
thers ſhould have been his brothers, and fraternal love 
ſhould have been between them, if tliis covenant or grant 
had not been made, fo that all this was before the indenture 
or covenant, and ſhould have been after the time of the in- 
denture or covenant, if the ſame had not been made. 
Wherefore 
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Wherefore no new thing is here done or cauſed by the one 

ſide, and there is no cauſe here but what would have been 

if no ſuch covenant or indenture had been made. But the 

common law requires that there ſhould be a new cauſe, 

whereof the country may have intelligence or knowledge 

for the trial of it, if need be, fo that it is neceſſary for the 

b 5 Co, 84. b. public-weal. b For livery of ſeizin was firſt invented as an 
act of notoriety, whereby people might have knowledge of 

eſtates, and be more able to try them, if they ſhould be 
empannelled on a jury ; and by the like reaſon when a uſe 

ſhall paſs, there ought to. be, by the common law, a con- 

«Cart. 138. tract, or a public and notorious © conſideration to a cove- 
T. Raym. 46. nant, which may cauſe the country to have knowledge of 
| | the uſe for the better trial thereof, if it ſhould be neceſſary. 
And ſuch was the intention of the parliament in 27. H. 8. 

when they made the act that the poſſeſſion ſhould be where 

the uſe was, one of the great cauſes of making which a& 

was to remove ignorance, and that the country might 

*Cart. 138. know in whom the eſtate of the land was. d And the like 
Curſon 338. conſideration they had in making the act ef [nrollments, 
which reſtrains eſtates of freehold from paſſing by bargain 

and ſale, except it be by writing indented enrolled within 

fix months. And if uſes might be ſo eaſily raiſed by cove- 

nants upon ſuch confiderations as theſe here are, where no act 

or thing apparent is done whereof the country may have 

notice, it would deſtroy the effect of the ſaid ſtatute of Uſes, 

and would be pernicious. to the public-weal, and make it ve- 

ry difficult for the people to know who were the owners of 

lands and tenements. And it is to be preſumed that the 

makers of the ſaid act of [nro/lments did not take the com- 

mon law to be ſo, for if they had, they would have remedied 

it in this caſe, as well as they did in the caſe of a bargain 

and ſale, which is much more notorious than a covenant 

upon ſuch ſecret conſideration, where. no apparent act or 

thing is done to inform the country of the alteration of the 

eſtate in the land; and foraſmuch as they did not add any 

remedy to it, it is an argument that they did not take the 

law to be that uſes might'paſs upon ſuch covenants without 

notorious conſiderations. But if the uſe had been in e, it 

« Dr. & Stud. might well enough have paſſed to a ſtranger by the grant of 


8 5 5 0 ceſtuy que uſe without any conſideration, © for the cef{uy gue 


cap.23. fo. 187, uſe may as well give or grant his uſe without conſideration 
188. 2 Finch as he may his horſe or other chattle, and he may alſo f de- 
34 viſe it, but to create it de nous out of land cannot be done 

| without 
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without conſideration. - & And to this purpoſe they al- " 
ledged Tow of Read and Tremail, two of the juſtices = ao 7. 
of the king's bench, in the caſe of an office traverſed in Feoffinents al 
21. H. 3. and the caſe there put by Read, fo. 19. was alſo Vſenr6.Cromyt 
cCeited, viz. it was covenanted by indenture between fir John 3 
Mordant and his wife and one I that the ſaid 7. ſhould have 
the land to him and to his heirs of his body, and that for 
default of ſuch iſſue, the lands ſhould remain to fir John 
Mordant and his wife in fee, and it was adjudged that he 
ſhould not have any uſe by force of the indenture, as it is 
there rehearſed by Read, but they were put to their action 
of covenant, So here no uſe ſhall be raiſed upon theſe con- 
fiderations, for they are utterly + ineffeQual to ſuch pur- [+203] 
poſe, and then if no uſe could be raiſed by the: common 
law, from thence it follows that the ſtatute does not execute 
any poſſeſſion here, for it executes no poſſeſſion but where 
there was a uſe before; for which reaſon the bar is not Frou. 
but the plaintiffs ſhall recover. And many other things 
were ſaid, and many caſes put to enforce this argument, 
, Which I have omitted, my deſign being only to ſhew briefly 
the principal reaſons thereof. 
On the contrary Thomas Bromley and the ſaid apprentice md 
argued for the defendants. And firſt they admitted that if g udaut 
a man who is ſeized of land has a mind to raiſe a uſe in it 
without any tranſmutation of the poſſeſſion, there are two 
ways by the common law to do it, viz. by bargain and ſale, 
or by covenant upon conſiderat ion. For the ſtatute of 
27 2. 8. cap. 10. for executing the poſſeſſion according to 
the uſe, ſays in the purview, where any perſon lands ſerzed 
of any lands, &c. by any bargain, ſale, covenant, agreement, 
c. the perſon who has 0 uſe ſhall be ſeiæ-d of the land. * So, Crompt. J. C. 
that by the intent of the makers of the act a man might be 60. b. 
ſeized by bargain and ſale, or by covenant or agreement, . 
And a bargain and ſale is, when a recompence is given by 
both the partics; as if a man bargains his land to another 
for money, here the land is a recompence tothe one for the 
money, and the money is a recompence to the other for the 
land, and this is properly a bargain and ſale. But here 
there is no ſuch bargain and fale, nor ſuch recompence 
given on both ſides, and therefore we have no need to diſ- —4 
pute upon this point. The other is the covenant or agree - : 
ment, and this is to be intended in every caſe upon conſi- 
deration. But this conſideration may ariſe on the one fide 
only, and it is not requiſite to have a conſideration and a 
new act done by both parties; and ſuch confideration ought 
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to be ſufficient. And therefore, they ſaid, the conſiderati- 
ons are to be weighed. And hereupon the apprentice di- 
vided the matter into two diſtinct points. Firſt, whether the 
grant and agreement upon theſe conſiderations (admitting 
it had been without deed or writing) had been ſufficient to 
raiſe the uſes according to the agreement or not. Secondly, 
admitting the conſiderations to be inſufficient if they had 
been without deed, or admitting that there were no confi- 
derations at all, if nevertheleſs the uſes ſhall be raiſed here, 


BG inaſmuch as the agreement thereunto is by deed. 


And as to the firſt point, which contains the confidera- 
PEE tions, he _ that the conliderations are in number __ 
Conſideration and each of them is ſeveral, and he made ſeveral points o 
3 n them, and argued to them ſeverally. The firſt * at- 
If the — fection of the ſaid Andrew Baynton for his heirs males which 
ran., e heirs he ſhould beget on the body of Frances Lee, and his provi- 
males which ſion in the eſtate made for their ſecurity accordingly. For 
3 or the deed is recited to contain theſe words, the ſame Andrew 
ſufßcient to Baynton as well for the cauſes aforeſaid, as for, c. ſo that 


raiſe a uſe. S. P. ſome of the conſiderations precede the (as well) and ſome 
2 Rol, Abr. 


follow the {as alſo), and the firſt of them which precede the 

785: py +5 (as well) is the conſideration for the ifſues males begotten 
2 Finch 25. by him upon Frances Lee, and their ſecurity made by the 
Wing. Max. limitation of the eſtate accordingly. And it was ſaid, this 
reg-78.Pl-15- cauſe proceeds from nature, for when God had firſt created 
| man and woman, and other living creatures, he ſaid to 
them, encreaſe and multiply, and the way to encreaſe and 

multiply is by procreation, and therefore when he ſaid 

(encreaſe and multiply), he intended it to be by procreation, 

and he was willing that it ſhould be done, and for that pur- 

poſe he inſtilled into mankind an appetite for procreation, 

which inſtin&t is nature in them, and the appetite for the 

ſame is natural; ſo that to beget is natural, and the end of 

it is to have iſſues, and the having iſſue is the continuance 

of the people, for otherwiſe the world would be at an end. 


' »Poſt 445 (b). But all proercation is not lawful, b only that which is by 


| marriage. And matrimony is ordained by God, and limit- 
ed to rational creatures to beget and procreate ifſues ; ſo 
that matrimony is the means of procreation, to which na- 
ture urges us. And therefore the philoſopher Arifotle in his 
book of Politics, in which for the inſtruction of the world 
he deviſed a public-weal with laws and governments, per- 
ceiving that it would be in vain to 1 tie but to a peo- 
ple, and . are neceſſary before laws, and that 
people arc e by procreation, and that LI 
u 


— 


Sharington verſus Strotton, &c. in B. R. 


urged by nature, and ought to be in matrimony, begins at 


the foundation, and treats firſt of matrimony in his firſt 
| book / Politics, and ſays, principio neceſſarium eft maris et 
famine conjugium, quorum uterque fine altero debilis eft, nec 
pateſ? conſiftere procreandi cauſa ; idque non animi judicio, fed 
ut in ceteris animantibus et its rebus que terra eduntur, natu- 
rale eft defiderium, quale quicque eff, tale quid alterum relin- 
guendi. So that he, having ſearched deep into the laws of 
nature, found that marriage is neceſſary between man and 
woman for the ſake of procreation of children, and that the 
one of them is feeble without the other, neither can the one 
ſtand without the other, and that there is a natural defire 
in them and in all ether living things to beget and leave be- 
hind them in the world a thing like themſelves. So that a 
bull has a natural deſire to beget a bull, and an ape to beget 
an ape, and a man to beget a man, and that non animi ju- 
dicio, that is, as a thing indifferent, which one may do or 
not do, but it is a natural appetite to which nature urges 
us. Wherefore to beget iſſues proceeds from nature. 

And this point of nature has another point of nature joĩn- 
ed with it, and that is, when the thing like itſelf is begot- 
ten, to nouriſh it. For it would be in vain to beget a thing, 
and to ſuffer it to periſh, for then nature loſes' its effect; 
and the appetite of procreation is not without its end and 
deſign, which is, to bring to perfection the thing begotten, 
and to leave it alive after him that begot it. And for this 
par poſe nature has inſtilled in the fire a love for the thing 

gotten, which urges him to take care of the education 
and nurture of it, and to provide it with every thing that is 
neceſſary, and to defend it againſt all dangers, nam cuique 
naturale eft id quod procreavit tueri. And becauſe nature 
has appointed the iſſue to be nouriſhed, defended, and ſup- 
ported by the father, Ariſfotle in his ſaid book has appro- 
priated him to be + part of the family of his father, And 
therefore in enumerating the parts of a fan ily, he ſays, pri- 
me autem et minimæ familie forth ſunt dominus, ſervus, vir 
et uxor, pater et liberi. And afterwards in reciting the go” 
vernments which the father of a family has in his family, 
he ſays, inde dominatus, patrium imperium, et res uxaria 3 
for it is fit that the iſſue ſhould be in ſubjection to the fa- 


ther, and that the father ſhould have the ſuperiority and 


lordſhip over him, and thereupon Ariffotle ſays of parents 
in his ſaid book, id quod procreavit ac genuit, id ut prefit, et 
amicitiæ ratio et ſenectutis poſtulat. From whence it is evi- 
dent that to beget is natural, and to preſerve the thing be- 


3 C 2 gotten, 
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gotten, and to provide every thing neceſſary for its ſupport, 
is alſo natural. | / 

Then let us conſider the parts hereof in our caſe. An- 
drew Baynton recited that he was defirous that the tenements 
and hereditaments whereof he was ſeized (part of which are 
now in queſtion) might come and deſcend to the heirs males 
of his body * in manner and form in the ſaid in- 


denture expreſſed, and for this cauſe he covenanted and 


granted to ſtand ſeized of the ſame lands to the uſe of him- 
ſelf for life, and afterwards to the uſe of Edward Baynton 
and Agnes his wife for their lives, and afterwards to the uſe 
of the heirs males of the ſaid Andrew lawfully begotten or 
to be hegotten on the body of Frances Lee. Here this con- 
ſiderat ion recited, and the limita'ion of the eſtate accord- 
ingly, is founded purely on the ſaid principles of nature, 
viz, of begetting and procreating a thing like unto himſelf, 
and alſo of providing for. its ſuſtenance, education, and 
living afterwards. For the tail limited to Andrew Baynton 


' ſhall in all probability deſcend to the iſſue, and it is an in- 


heritance certainly made and appointed for the benefit and 
advancement of the iſſues males of the body of Andrew on- 
ly, and of none other. And the ſtatute of Weftminfler 2. 


cap. 1. ordains in ſuch caſe, that the will of the donor ſball 


from thenceforth be obſerved ; ſo that by this act the eſtate 
is amortiſed to the iſſuęs of his body, though the fee- ſimple 


is not, and the iſſues ſhall, by the intent of Andrew Bayn- 


ton who is here donor, have the lands as long as ſuch iſſues 
ſhall endure ; and in his proviſion for them he followed na- 
ture for his guide, which is a ſufficient conſideration in our 
law. And if the philoſophers have ſearched ſo deeply for 
the law. of nature, and in their laws which they have de- 
viſed and written for the government of the people, have 
commanded us to follow nature, and have taken nature to 
be one of the foundations whereupon all Jaws are built, and 
have eſteemed it a ſufficient cauſe to perform what nature 
moves us to (as indeed it is), we ought not to think that the 
founders of cur law were remiſs in ſearching after the law 
of nature, or that they were ignorant of it. Nor have we 
any reaſon, from the laws which they have made, to con- 


ceive ſo low an opinion of them, for their laws argue to the 
contrary, and ſhew that they who made them were men of 


the greateſt and moſt profound judgment, and acquainted 
as well with the law of nature, as with the law of reaſon, 
und the law of God alſo, For there is nothing ordained in 
our law contrary to nature, or reaſon, or the law of eras 
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but our law is a ble to them all. And becauſe nature, 
reaſon, and the ſaw of God countenance and reſpect -the 
love which is between the father and his iſſues, the foun- 
ders of our law have alſo purſued the ſame, and in regard . 
thereof have eſtabliſhed divers maxims and laws. And . Litt. f. 174. 
therefore the common law gives to the father the care and Lee. Frowick, 
education of his ſon, d and if any other takes him from his _ * 
father, he ſhall have an action againſt him, and the words — Za 
of the writ are, wherefore his ſon and heir he tack, and this Bro. Gard 6. 
law is intended to give nature her due, And if the father * _ $3: 
be killed, the ſon ſhall have an appeal of his death, for the Lago 
death of the father is a great loſs to the ſon, and therefore $5.Dy. I90. 
the common law gave the appeal to the ſon preferable to fg. N 
any other, becauſe it is to be preſumed that the ſon has the Rep. o 
ſincereſt love and affection for the father, and will moſt - 
3 revenge his death. Which caſes ſhew us what mu- „ „ 
tual love there is between the father and the ſon in the opi- 2 whe a 
nion of our law. And the ſtatute of Articuli ſuper chartas Gard 110.in 
cap. 11. ordains, that no officer, nor any other (to have part fine. M. 3. Ed. 4. 
FA thing in plea) ſhall take upon him the buſineſs that is in 3. pls LI 
wit, nor ſhall any one upon any ſuch covenant give up his right Brief 146. Bro. 
to another; _ the ſtatute ſays, it is not to be underſloed that 2 R | 
any perſon ſhall be prohibited to have counſel of pleaders, and of 9. 0 4+ 
learned men in the = or his fee, or -d 2 Ae and AT 4 92 
friends; © and in 6. Ed. 3. the father being impleaded Gard 55. Dy. 
made a feoffment to his eldeſt ſon and heir apparent, pend- 199. pl. 19- 
ing the ſuit, and the king brought a writ of champerty 8 
inſt the father and the ſon, and there it ſeems by the 22. — 
clearer opinion that the action is not maintenable, and yet, T. 6. kd 
the caſe is within the danger of the words of the act; for 33. pl. 19. oh 
although the father might, by the adt, have counſel of his Champerty 10. 
ſon, as of one of his next friends, yet to make an eſtate to Neu. AnteB8 
him is forbidden by the words ; but it is there held that by [97.08 — 
every law the ſon ought to aid his father, and therefore it cited, 
ſhall not be taken that the ſon was intended by the ſtatute: 
So that notwithſtanding he is within the words, he is out 
of the intent of the act, for no reaſonable man can make 
ſuch an expoſition of it as to ſeparate the ſon from the fa- 
ther, or e contra, in aſſiſtance and counſel, they being ſo 
nearly connected by nature. 4 And note that there Perl 
put the caſe that in an appeal brought by a woman of the 4 See * 
death of her huſband, the ſon being abettor ſhall not render t then 
damages, but ſhall avow the abetment, becauſe he was next cited. | 
of blood. So that our law encourages between the father 


and the ſon this love and all other things which nature has 
- ordained, 


211. 
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i ordained, and does not break or violate the ſame in any reſ- 
eg LOS pect. And if the ſon and heir apparent to the father takes 
r. 5% a wife, and endows her of the land of the father ad oftium 
eccleſiæ ex aſſenſu patris, and dies, the wife ſhall enter, and 

ſnhall have it for her dower. So that the wife of the ſon ſhall 

have dower of the land of the father by the marriage of the 

ſon, and that ſhall be called dower, and ſhe ſhall have it 

without livery-of ſeizin, by the aſſent of the father only; 

but the wife of no ſtranger can have ſuch dower by ſuch aſ- 

[ + 305 ] ſent. + And thus we ſee that the dower of the wife of the 
ſon ſhall be tranſlated from the ſon to the land of the father 

by his aſſent only without other act, for the wife of his ſon 

is in a manner his own wife, and within his care, in reſpect 

| of the love which the law preſumes to be between the father 
* Litt. 19. and the ſon. * And ſo if a man is ſeized in fee of land 
holden of J. S. by fealty and 10l. rent, and gives it in frank- 
marriage to one with his daughter, the father ſhall pay the 
10l. annually until the fourth degree is paſt, and ſhall have 
nothing of the donees for it, tho' he ſhould have the rent 
of every other donee, and the reaſon thereof is, bæcauſe it 
was given with his daughter in marriage, by which it is pre- 
ſumed that his daughter is advanced, and therefore the fa- 
ther ſhall pay the rent. So that for the advancement of the 
daughter the father ſhall be charged by a maxim of the com- 
mon law, and the charge is tranſlated from the daughter to 
the ſather, and this is grounded upon the conſideration of 
nature. For the land was given to the huſband in marriage 
with his wife, by which acceptance the huſband takes upon 
him to find the wife with every thing that is neceſſary, and 
in conſideration thereof the father ſhall bear the charge of 
the rent, becauſe his daughter is to live by the land given 
' Yar Afi. pl. y0. with her in marriage. b And if I make a contract with ano- 
3 Fitz. ther, that if he will take my daughter to wife, I will give 
= Doe va him 20l. in this caſe if he takes her to wife, he ſhall have 
Juriſdiction 6; an action of debt for the 20l. in our law by 22. Aſi. and 
F. N. B. 44. a. yet I have nothing for it, and if it was not out of regard 

| om ts to nature, this ſhould be called a nude contraQ, et ex nude 
24. fo. 195. 6 6 wg non oritur actio. But, fir, my daughter is advanced 
r. 72. by the marriage, which is a ſufficient couſideration to me 
Fe for the 20l. So that a conſideration proceeding from nature 
11. 1. 1 Rel R. is a ſufficient conſideration in our law, And from theſe 
433. Cro. C. reaſons and caſes it is manifeſt that things proceeding from 
194. Cart. 234. nature are reſpected not only in philoſophy, but alſo in our 
law, and are of great force and operation in our law, and 

therefore are eſteemed to be good and ſufficient confiderati- 

ons. 
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ons. From whence it follows that the conſideration of In- 2 Rol. Abr. 
drew Baynton here expreſſed for the proviſion © of his heirs 785. rs 
males is a ſufficient conſideration to raiſe a uſe in the land. } inch 25. 
The ſecond conſideration is the continuance of the land | 
in the name of Baynton, and this ſeems to be a good conſi · ir the continu- 
deration to raiſe a uſe. For by the continuance of it in the ance of the 
name of Baynton he intended to exclude all females from — 
inheriting the land, and to place it in the heirs males, d For eee 
a ny marriage changes her ſurname for the ſurname tor is a ſuflici- 
of her huſband, and loſes that of her father, but the male ent conſidera- 
continues his firſt name. And divers good reaſons might cn BRASS 
move him ſo to do. For God has divided rational creatures Abr. 785. pl. S. 
into two ſexes, male and female, the male is the ſuperior, Davis 30. a. 
the female the inferior, and as Ariftotle in his ſaid book of * 3 
Politics ſays, Mas ef 1 deterior fæmina. Alſo ds 
men are for the greateſt part more reaſonable than women, « M. 40. Ed z. 
and have more diſcretion to guide and manage things than e 
women have, for to govern and dire & is more ſuitable to Z, Bro. 
the capacity of the male than of the female. And therefore N. may th 
Ariſtotle ſays, Mas ad principatum aptior eff naturd quam pl. 53. Fita. Brief 
femina. And as a woman is not as fit to govern in things 327; Bro: 93- 


of a higher nature as a man is, ſo is ſhe not as fit to govern Kei 


in things of a lower nature, which perhaps Andrew Baynton per Fri. Bro. 

conſidering apprehended that the profits of his inheritance 2 

would not be ſo well expended and employed by females as f. 41. Andrews 

by males, nor the lands ſo well ordered, nor hoſpitality ſo Rep. 134. 

well kept up by the one as by the other, and that ete. poſt 44 

would not be ſo great comfort and ſupport to his race, or 5 

kindred, or allies, or friends and acquaintance, as well as 

to the country in general where he and his parents dwelt, 

if his inheritance ſhould come to females, which are things 

a man cannot think of without uneaſineſs and diſcontent. 

Alſo if his inheritance ſhould come to a female, in all pro- 

bability ſhe would take a huſband, to whom by her marri- 

age ſhe ſubmits herſelf and all that ſhe has, and conſequent- 

ly ſhe and the whole inheritance would be ſubje& to the 

will of a. ſtranger, and be governed by him. And every 

man has a natural defire to leave the inheritance which he b 

has gotten by toil and labour to one of his own blood, who 

may uſe and enjoy it according to his own will, and no man 

would willingly ſuffer a ſtranger to reap the fruits of his la- 

bour ; and therefore ſuch of his blood to whom he defires 

to leave his fubſtance is an heir male, and the want of an 

heir male is a great grief. f For which reaſon in the Old 10 . 1 

Teſtament God ſays by his prophet Elias to king Achab, ar 
whom | 
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whom he intends to plague, I will kill Achab him that 

piſſeth againſt the wall, which is but a circumlocution of 

males 22 not of females, for males emit their urine 

| ſtanding, females don't, and it is as muck as if he had ſaid, 

Iwill kill all the males coming from Achab. So that in the 

judgment of God. it is a greater plague to want males than 

Females, and it is a great Meſh ng of God to have iſſue male, 

to whom it is a comfort to man to leave the fruits of his la- 

bour. Alſo by eſtabliſhing the inheritance in the heirs males 

having the name of Baynton, Andrew will thereby obtain 

fame, and be remembered by his poſterity, which is what 

every man defires'to obtain, and this paſſion urges many 

to do noble actions in their life time, which may remain as 

- monuments of them for ages after death, and it is a lauda- 

ble paſſion. And to eſtabliſh a great inheritance, as this is, 

in one name, is an act ion for which he deſerves to be great- 

ly celebrated and commended by his poſterity, and to be 

called the founder of the family, and it ſhall be held in as 

great memory by all who ſhall be relieved by it, as the 

foundation of a college, or ſchool, or the like. And thoſe 

eſpecially who ſhall inherit the lands, and reap the benefit 

of them, ought to give him greater praiſes, and (if they are 

Lit. C,1ac, not ungrateful) pray to God for him. s As if a man gives 
35 Jand' in frankalmoi bound | 

144. land in frankalmoign, they are bound to make oriſons to 

God for him, and in conſideration of ſuch oriſons he is 

bound to pay to the chief lord all rents and ſervices iſſuing 

T. 17.Ed. 4. out of the land. b And in 17. Ed. 4. it is taken by many, 

[+ 306] that if I promiſe a ſurgeon a certain ſum + for curing ſuch 

a poor man, * or if | promiſe a labourer ſo much money for 

88 repairing ſuch a way, which is 2 ighway, he ſhall have an 

Debe 61.M.37. action of debt for it, becauſe it is a work of charity, and I 

6. 9. a. fer deſerve commendation for it, and therefore it ſhall not be 

1 called nudum pactum. So here Andrew Baynton deſerves to 

24. fo. 194. P be praiſed and commended for his gratuity by all thoſe of 

2 Rol.Abr.593. the name of Baynton who ſhall inherit thele lands, or ſhall 

38 I be relieved by their being eſtabliſhed in the name of Baynton. 

4 "va "a And therefore for theſe reaſons there is a ſufficient con- 


x Finch o. fideration in the limitation of the name to raiſe a uſe. 
Vin. Abr. tit. : 


Nadum PaQum A. pl. 6. r Suliard. Bro. Debt 161, 
1 Rol. Abr. — Dr. & Stud. lib. 1. cap. 24. fo. = * | me Pp 
3 Conſideration The third conſideration here is, the brotherly love, and 
Aer continuance of the land in ſuch of the blood of the ſaid An- 


ent confidera.. dretu as are mentioned in the indenture, wiz. his brothers, 
tion to raiſe a 


| or 
— 8. P. 2 Rol. Abr. 785. pl. 3. 1 Finch 18. 2 Finch 25, Moor 505. Rep. temp. Hardwick 
106. 1 N 
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| Sharington verſus Strotton; &c. in B. R. 
for this is but one conſideration, that is, his blood, and the 


brother is one of the next degrees of the blood, after his 
parents and, iſſues. And as to this conſideration, viz. the 


continuance of the land in his brothers and others of his 
blood, it is alſo founded upon nature. Fer thoſe who de- 


ſcend from one ſame parentage, and are joined neareſt in 
blood, are by nature joined in love. And the founders of 
dur law knowing this have purſued the ſame, and in reipett 


thereof have eſtabliſhed divers maxims and laws. b And eg Co. 101. b. 


therefore if the father dies ſeized of land, and the youngeſt Sed contra M. 


ſon enters, the eldeſt ſon ſhall not have an aſſize of mort. 1 1-6: 15 . 


danceſſor, nor a writ of right, nor any other action againſt 


him, © for the law preſumes that he who js ſo near to him, Rel. Abr. 
in blood, is alſo as near to him in love, and therefore it n;. 


cannot be ſuppoſed that he entered as an enemy, but as a 
friend to preſerve the inheritance in his abſence. So that 
the common law, purſuing the dictates. of nature, has not 
given any action againſt him. 4 And for this reaſon alſo 
the deſcent of the younger brother, or of any of his iſſues 


pl. z. £ 


41.i't (. 396. 
P.40 Ed.3. 24. 


ſhall not take away the entry of the eldeſt, or of his iſſues; pl. 26. H itz. Eu- 


for the common law will not believe that any of them claim- 2— 
ed any frechold or inheritance, but held it rather as bailiff * .. 


or friend of the eldeſt, and therefore the deſcent ſhall not 


take away his entry. © And upon this preſumption of law. Lit. f. 509. 


it is, that a collateral warranty made by the brother, of co.Lin- 373. a. 


other of the blood more diſtant, is a bar to him upon whom Wing. Max. 
it deſcends without aſſets ; for the law does not preſume 78. 79. pl. 1. 


that he would hurt his heir who is the next of his blood, 
without otherwiſe advancing him as much as he has hurt 
him by the warranty. And herein the la is founded upon 
great reaſon and conſideration, for the founders of our Jaw 
did not make Jaws to countenance things againſt nature, 
which are monſtrous and ſeldom happen, but to: licenſe 
things which are conſiſtent with nature and often happen, 
| and therefore the common law preſumes that he is advane- 
ed as much by other means as he is hurt by the warranty. 


i And brothers or couſins ſhall not wage baitle in a writ of ., pioch 18.) 
right, for the law thinks it not good to give the writ of 363. 2 Finch 


right between them with liberty of battle. & But if they 
are ſiſters, or brothers in gavelkind, the nuper obtit lies be- 
tween them where the anceſtor died ſeized, and this is only 


for the trial of the blood, for they ſhall not wage battle in * Regiſt. 226. 


25. Wing. 
Max. — 78. 
1 


\ 


it. h And if the anceſtor did not die ſeized of the freehold, b. Co Litt- 175. 


and the one enters into the whole land to which ſhe and the 2 


others have right, the others ſhall have a writ of right 4% 719. 
rationabili h Booth 119, 
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rationabili parte, in which no battle lies, but it is a writ for 

the trial of the blood. And if the blood is tried in theſe 

writs, then the demandant ſhall have judgment of his part, | 

1 P. 21. Ed. 4. as a thing purſuant, and not as the principal point. i And 

8 is a good principal challenge in every action io ſay that go 
Co 


Tit. 15). a. the juror is brother or couſin to one of the parties, in reſ- 


pect of the affect ion and love which the law preſumes to be th 


» M. 20. H. j. between them. k And in 20. H. 7. it appears that the + 
10. b. Winch 36 duke of Buckingham, becauſe of a marriage intended be- fi 
tween the lord Henry his brother and the lady of Miliſbire, t 
covenanted with Reinold Bray and others that certain ma- t 


nors ſhould be to the ſaid lady, and to the heirs males which 
the lord Henry ſhould beget of her body, and afterwards 
they intermarried, and then the duke granted to the ſaid 
lord Henry and lady the ſaid manors for their lives, and it 
was there debated whether the uſe ſhould paſs in reverſion 
to the ſaid lord Henry for his life, ſo as that he ſhould have 
it for his life after the lady was dead without iſſue, and there 
it was ſaid that the uſe ſhould be to the lord Henry in rever- 
fion for his life, for the grant was upon good conſideration, 
for the elder brother is bound by the law of nature to aid and 
comfort his younger brother, as the father is the ſon, in 
which caſe the uſe was executed ; but indeed the book is not 
adjudged, tho' this ſeems to be the better opinion. And 
ſo ſhall the conſideration in our caſe be ſufficient. And in 
the Old Teſtament God prohibits marriage within the Le- 
vitical degrees, which was upon no other conſideration than 
to encreaſe love ; for God, who knows the nature and af- 
fections of men better than man himſelf, ſaw that love grew 
by nature between couſins and thoſe who are near in blood, 
and bcing deſirous to enlarge that love further, he prohi- 
bited certain degrees, within which it was not lawful for 
any to marry, to the intent that they ſhould marry into 
other familics, and thereby bind their lincages together in 
love, ſo that love might be encreaſed, which God defires 
above all other things. And this prohibition he made upon 
divine policy, for love was ſufficiently implanted by nature 
in thoſe who are near to each other in blood, and there was 
no need to make it greater than nature had made it, but ta 
marry elſewhere begets other love in other families, whereby 
love is propagated and cncreaſed. So that the degrees were 
rohibited upon divine policy, and by the laws of Holy 
Church the degrees of marriage are further prohibited upon 
the reaſon aforeſaid. From whence we ſee that by the law 
_ of nature, and by the law of the realm, and by the law of 


for his life, and afterwards: to the uſe of the ſaid Edward 


as to Edward may juſtify the treſpaſs. And thus the four 


— 
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God (which in intent a es them both) brotherly love | 
and Le of mls Lo oy is taken to be of great ef- 15 5 
fe, and ſeems to be a ſufficient conſideration to raiſe a uſe M. lll a. 
in land. I And Bromley ſaid that when a felon was found. a Goſenge 
guilty in an appeal of murder, the ancient uſage was, that 3 Inſt. 131. 
all thoſe of the blood of him who was murdered ſhould draw.* Hauk. P. C. 
the felon by a long cord to the place of execution, which? 
+ cuſtom was founded upon the loſs which the whole blood [+307] 
ſuſtained by the murder of one of them, as well as to ſhew 
their revenge againſt the offender, and the love they bore to 
the perſon killed. | | 

The fourth conſideration is the marriage had between 4 Conſideration 
Eduard Baynton and Agnes his wiſe; for the uſe is limited . 
after the death of Andreu to Edward Baynton and Agnes his a bro 
wife for term of their lives. In which words (his wife) it is'tgr js 5 config 
implied that marriage was before had between Edward ration to raiſe a 
Baynton and the ſame Agnes, for without marriage ſhe could v io the bro- 
not be his wife. And then none of the conſiderations ſpe - 8 P. Rol. Abe. 
cified before the eſtate limited ſerve as an inducement to the 583, 784. pl. i. 
eſtate of Agnes but one, and one does, which is, the good 735+ Pl. 2. 
will and brotherly love which Andrew bore to the ſaid Ed- Moor 508. 
ward Baynton. So that the whole being put together, the 
ſenſe is, that Azdrew Baynton, in conſideration of the 
will and brotherly love which he bore to Edward Baynton 
his brother, covenanted to ſtand ſeized to the uſe of himſelf 


and Agnes his wife, whom he had before married; which 
cannot be otherwife taken than for the : jointure of Agnes, | J 
and it is within the words of the act of 11. H. 7. cap. 20. n | 
in that it is given by the anceſtor of the huſband, and it is 11. 
within the words of the act of 27. H. 8. cap. 10. which ex- 
cludes dower, and every jointure is in conſideration of mar- 
riage. So that it is proved by the matter that the marriage 
between Edward and Agnes is the conſideration of the limi- 
tation of the eſtate to them, altho' it is not plainly ſo ex- 
preſſed. And therefore Agnes ſhail have an eſtate therein, 
and conſequently the defendants as ſervants as well to her 


conſiderations and the efficacy of them are diſcloſed, which 
are greater than any money or matter of recompence, and 
the more ſo, in that ſome of them are founded meerly upon 
nature, et nature vis maxima, and ſome of them are found- 
ed upon other cauſes of great importance, and each of them 
alone by itſelf is ſufficient to raiſe the uſes, and when they 

are 
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are all put together, they are of greater force, nam omnis vis 

unita fortior et. So that the uſes are here raiſed by theſe 
conſiderations, and then the ſtatute of Ter executes the 

poſſeſſion accordingly without inrolment of the deed within 

fix months. For the act of Inro/ments extends only to bar- 

_ and ſales, whereas this is no bargain and ſale, as it is 

fore granted, but a covenant and grant upon conſiderati- 

on, which is out of the ſtatute of Inrolments, for which rea- 

ſon the poſſeſſion is executed according to the limitation of 

the uſes. And therefore Agnes ſhall have a joint eſtate with 

Edward, and the defendants as ſervants to them both, and 

by their command, have well juſtified the treſpaſs. But if 

it ſhould be taken that the eſtate here is not limited to Agnes 

in conſideration of the marriage, and that this cauſe would 

be inſufficient to convey the uſe to her, yet, the apprentice 

| ſaid, if any of the other conſiderations, either for the ad- 
vancement of the iſſue of the ſaid Andrew, or of his blood, 

or any of the other conſiderations are ſufficient to raiſe a uſe 

in tail to Andrew, or to any of his brothers, this ſhall be 

ſufficient to convey an eſtate to Agnes alſo. b For, he ſaid, 

bs, P.Crompt. if A. is ſeized of land in fee, and covenants with B. that in 
ING ky conſideration that B. will marry his-daughter, he will from 
is ſaid by Moor, the time of the marriage ſtand ſeized of his land to the uſe 
_ erguendo, that of himſelf for his life, and afterwards to the uſe of one C. 
2 and to the heirs of his body begotten, and afterwards to the 
Pager a caſe not Uſe of one D. and to the heirs of his body begotten, and after- 
to be law. wards to the uſe of the ſaid B. and of the ſaid daughter of the 
ſaid A. and to the heirs of their bodies begotten ; there after 

the marriage had, the ſaid A. ſhall be ſeized by the com- 

mon law to the uſe of himſelf for life, and afterwards to the 

uſe of C. in tail, and afterwards to the uſe of D. in tail, and 

afterwards to the uſe of the ſaid B. and his wife daughter of 

the ſaid A. in tail, according to the limitation, and yet there 

is no conſideration for which the ſaid C. and D. ſhould have 

the uſe in tail, for the marriage of B. is a private and ſeve- 

ral confideration for himſcit to have the eſtate-tail, but it is 

no conſideration for C. and D. who are ſtrangers ; and 

altho? it be not, yet inaſmuch as the eſtate to B. and to his 

wife is limited aftcr the death of A. and after the death of 

C. and D. without iſſue, and not before, it follows that B. 

and his wife onght to have it in ſuch form, and not other- 

wiſe, and that is, in remainder. And this remainder ought 

to be in him immediately after the marriage, for the cove- 

nant is, that from the time of the marriage he will ſtand 

ſeized to the uſes, &c. and this by neceſſity of reaſon 

| makes 
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makes the uſes to veſt in C. and D. for the ſake of the re- 
mainder of B. and his wife, becauſe-they ſhall precede the 
eſtate of B. and his wife. But if the limitation to C. and 
D. had been after the eſtate of B. and his wife, as if the co- 
venant had been that A. ſhould ſtand. ſeized to the uſe of 
himſelf tor life, and afterwards to the uſe of B. and his wife 
in tail, and afterwards to the uſe of C. in tail, and after- 
wards to the uſe of D., in tail, there the remainders to C. 
and D. ſhould be void, becauſe there is no conſideration to 
make them good ; for the marriage between B. and his wife 
is only a confideration for the eſtate of B. and his wife, and 
the marriage touches their particular perſons, which is no 
conſideration to a ſtranger. 4 Yet money might be given 
by one in conſideration of all the eſtates, but this confidera- 
tion of marriage is limited to the perſons married, and to 
the father whoſe daughter is married, and is no conſidera- 
tion for a ſtranger, as it ſeems. But foraſmuch as the eſ- 
tate of the wife of Edward Baynton is precedent to the eſtates- 
tail limited to Andrew and his brothers, and not ſubſequent 
to them, this is a ſufficient reaſon to make her eſtate good. 
And conſequently the juſtification in the name of her and 
of her huſband is good. And as to the opinions. of the 
judges in © 21. H. 7. Bromley admitted the law to be, that 
f no uſe could be there raiſed as the caſe was, for there the 


© 2 Rol. Abr. 
784-pl. 5. 


4 2 Rol. Abr. 
784. pl. 7. 
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covenant was in the future tenſe, viz. that the land ſhall re- 8. P. Winch. 
vert, remain, or deſcend, which is in the disjunQive and 5 6o, 61. 
incertain, and at the election of the covenantur to make the 9 
land come to him by the one way or the other; and it is in Crompt. J. Ci 
fee · ſimple, or fee · tail, which is alſo incertain, for which 63. Þ- 


reaſons the uſe could not be had there, but the party ſhould 
be driven to a writ of covenant. And in the caſe there put 
of Mordant, that was in the future tenſe alſo, and no 
+ conſideration is-there put. But there is no ſuch matter 
here in our caſe. And therefore for the conſiderations here, 
and the cauſes before alledged, the uſes ſhould have been 
raiſed if there had been no deed in the caſe, and conſequent- 
ly the bar ſhall he good. 


[+ 308] 


Then as to the ſecond point, admitting the confiderati- 2 Point, 


ons to be inſufficient, or admitting that no confiderations 
had been expreſſed, yet the covenant of itſelf without con- 
ſideration is ſufficient to raiſe the uſes. And in order to un- 
derſtand this the better, let us ſee what advantage the party 
here ſhall have by the deed, if the deed be not ſufficient to 
raiſe the uſes. And it ſeems clearly that he ſhall have none. 
For he cannot have an aQion of covenant upon 8 

| caule 


— 
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becauſe there is nothing executory here; for Andrew has 


covenanted with Edward that he and all perſons ſeized of 


the land ſhall from thenceforth ſtand and be ſeized to the 
uſes limited. And if they did not ſtand ſeized, there is no 
default in Andrew, but in the law, for he granted that 
from thenceforth, viz. immediately, he would be ſeized, 
and no default can be charged in him if he did not ſtand 
ſeized. Nor can Edward have an aQion of covenant againſt 


= r Finch 158. him, * for an action of covenant ſhall never be brought, 


but where it 1s covenanted that a thing ſhall be done in time 
to come, or that it was done in time paſt. As in the caſe 
put in 21. H. 7. where the covenant was that the land ſhall 
revert, remain, or deſcend: Or if a man covenants to 
build a houſe, or to give a horſe, or to make ſuch an aſſurance, 
or the like, which may be executed and performed after- 
wards ; or where I have done ſuch a thing. Bur there is 
no ſuch matter here, for he covenanted and granted pre- 
fently to ſtand ſeized to uſe, upon which no kon of co- 
venant lies. For if I covenant and grant with you, that m 


White horſe ſhall from henceforth be your horſe, you ſhall 


not have an action of covenant againſt me altho? I detain the 
horſe, for I have not covenanted to do any thing in time 
to come, nor that any thing was done in time paſſed z but 


the phraſe of ſpeech amounts to the effect to veſt a preſent 
. - Property in you. So here when he covenanted from thence- 
| | to be leized to the uſes limited, the phraſe contains in 

effect a 2 4* actual ſeizin to uſe, and if the law be that 


all be preſently made by it, then is he ſeized to 


5 uſes 
a uſes, and if the law be not fo, and will not ſuffer it, 


then he is not ſcized to the uſes, and there is no default in 
bim ; and from thence it follows that the covenant, and 
grant and the deed ſhall be void and of no effect But here 
Andrew made the deed, and ſealed and delivered it, and it 
was according to the intent of both the parties, and Andrew 
could never plead non eff factum; and then if it be his deed, 
to make it of no value would be a hard expoſition, and in- 
conſiſtent with the exiſtence of the deed. For a deed is not 
a deed but to ſome end and effect, and to ſay that it is a 
deed and of no effect is a contrariety. And if the uſes 
ſhould not be raiſcd, no other advantage, benefit, or effect 
could be made of it here. So that we ſee no action of co- 
venant ſhall be maintenable upon the deed, nor any other 
advantage made of it, if it does not raiſe the uſes. Then 
let us hear and weigh the obje&ion made againſt the raifi 

of the uſes. And the objection is, that the uſes ſhall not 
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be raiſed becauſe there is no conſideration. And as to this, 

when God had firſt created Heaven and Earth, and all liv- 

ing things upon the carth, he made man ſovercign over all, 

and gave to man the dominion of all, and to him he gave 

the whole earth, as the ſcripture ſays, the earth he gave to 

the ſons of men, So that men are by the endowment of God 

made lords of the earth, and poſſeſſors of all things in it. 

But how much of the earth and of the things therein one 

man ſhall have, and how much another, God has left to be 

aſcertained and ſettled by mankind by laws to be made by 

them for that purpoſe, and by ſuch laws proviſion is made 
accordingly in every realm and country. Then when An. 

dreiu Baynton by the laws of this land had the manor of 

Bremble in fee-fimple, by our law and by the law of God 

alſo he had the dominion thereof, and the manor was ſub- 

je& to him ; and if he had the dominion over the land, 

and the land was ſubject to him, then was it ſubject to his 

will, for his will proceeds from his mind, which is the-prin- 

cipal/part of him, and which directs his body and all that he 

has; and if his land be ſubject to his will, then is his will a 

ſofficient conſideration for which the land ſhall go as his 

will is. Then when Andrew Baynton had the land to his 

own uſe, and made an indenture between him 'and Edward 

Baynton, that from thenceforth he ſhould be ſeized of it to 

other uſes, here is a ſufficient conſideration why the ſame 

ſhould be done, viz. the will of him that has the thing, 

and Fir than this there is no conſideration. And, ſir, 

by the law of this land there are two ways of making con- 

traQts or agreements for lands or chattles. The one 1s, by 

words, which is the inferior method; the other is, by 

writing, which is the, ſuperior. d And becauſe words are 14 K 
oftentimes ſpoken by men unadviſedly and without delibe- 6464 — 
ration, the law has provided that a contract by words ſhall : Flach 159, X 
not bind without confideration. © As if I promiſe to give = 
you 20l. to make your ſale de novo, here you ſhall not have tum A. pl. 2. 
an action againſt me for the 20l. as it is affirmed in the ſaid x 
caſe in 17. Ed 4. for it is a nude paQ, of ex nude patto non T. 17. Ed. 4. 
ovitur aftio, And the reaſon is, becauſe it is by words 4. b. J. 1. er 
which paſs from men lightly and inconfiderately, but where 

the agreement is by deed, there is more time for delibera- 

tion. 4 For when a man paſſes a thing by deed, firſt there, {Pinch 

is the determination of the mind to do it, and upon that he . 
cauſes it to be written, which is one part of deliberation, : 
and afterwards he puts his ſeal to it, which is another part 
of deliberation, and laſtly he delivers the writing as his 
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deed, which is the conſummation of his reſolution; and by 

the delivery of the deed from him that makes it to him to 

whom it is made, he gives his aſſent to part-with the thing 

contained in the deed to him to whom he delivers the deed, 

and this delivery is as a ceremony in Jaw, ſignifying fully 

his good-will that the thing in the deed ſhould paſs from 

him to the other. So that there is great Celiberation uſed 

* Cowet's Inf, in the making of deeds, for which reaſon they are received 
178. Crompt. 25 a lien final to the party, and are adjudged to bind the 
J. C. 49. b party © without examining upon what cauſe or conſideration 
"na they were made. And therefore in the caſe put in 17. Ed. 
[ + 309 ] 4- put it + thus, that I by deed promiſe to give you 20l. to 
make your ſale de novo, here you ſhall have an action of 

debt upon this deed, and the conſideration is not exami- 

nable, for in the deed there is a ſufficient conſideration, 

. M. 11. H. 4. biz. the will of the party that made the deed. * And fo 
33.4. Bro. Ac- Where la carpenter by parol without writing undertook to 
tion ſar le caſe build a new houſe, and for the not doing of it the party in 
40. H. 2 = — 11. H. 4. brought an action of covenant againſt the carpen- 
— ter, there it does not appear that he ſhould have any thing 
Fer Gould J. tor building the houſe, and it was adjudged that the plaintiff 
ſhould take nothing by his writ : But if it had been by ſpe- 

3 gd it would have been eas and ſo it is there 725 
45. Ed. 3. by Thirning, cauſa qua ſupra. b So in 45. Ed. 3. in debt, 
25: — the plaintiff een 15 covenant was made A him 
Juriſdiction 11. and the defendant, that the plaintiff ſhould marry the de- 
1 Freem.97.Fer fendant's daughter, and that the defendant ſhould be bound 
E to him in 100. and he ſaid that he had married his daugh- 

ter ; and the count was challenged, becauſe this debt is de- 
manded upon a contract touching matrimony, which ought 

to be in court chriſtian ; but notwithſtanding this, foraſ⸗ 
much as he demanded a debt upon a deed, whereby it wa 

become a lay-contraQ, he was put to anſwer : But others 
wiſe it Wia have been, if it had been without deed, as it 

is there put; © and 14. Ed. 4. and alſo 17. Ed. 4. are, that 
T. 14 Ed. 4. if it be without deed the action does not lie, becauſe the 
«br 262. Ju» marriage, which is the conſideration, is a thing ſpiritual 3 
riſdition 93. which books are contrary to the opinion of Thorp in the ſaid 
T. 17.E4.4. 4. caſe in d 22, Aſs. Ante fo. 305. So that where it is by deed, 
8 ſ ſideration is not irabl is it to b 
161. T. 15, the cauſe or conſideration is not enquirable, nor is it to bg 
Ed. 4. 32. pl. 14. Weighed, but the party ought only to anſwer to the deed 
Bro. Coutra@ and if he confeſſes it to be his deed, he ſhall de bound; 


TING © for every deed imports in itſelf a conſideration, viz. the 


Ic, P. 20. Ed. will 
4+ 3. pl. 17. i ON e. nothing is ſpoken of a deed. i See 1 Freem. 97, the 
Opinion of Thor p in the-. Af. pl. 50. made reconcileable wich the argument here. 


Vin. Abr. tit. Nudum PaRum A. pl. 7. 
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will of Him that made it, and therefore where the agree- 
ment is by deed, it ſhall never be called a nudum pattum. 
And in an action of debt upon an obligation, the conſide- 
ration upon which the party made the deed is not to be en- 
uired, for it is ſufficient to ſay that it was his will to make 
. And ſo inaſmuch as in the principal caſe it is 
agreed that the uſes might be raiſed by the deed, if there 
had been a conſideration in it, and here there is a conſide - 
ration contained in the decd, viz. the will of Andrew Bayn- 
ton, which is ſufficient of itſelf, for this reaſon the uſes 
ſhall be raiſed thereby; and if this ſhould not be- ſufficient 
to raiſe them, yet they ſhould have been raiſed by other con- 
ſiderations, if they had been without deed, whereas here 
they are by deed, and ſo they ſhall be raiſed-a fortrore. For 
which reaſons they prayed judgment that the plaintiffs might 
be barred. And many other things were ſaid, and caſes put 
to enforce theſe arguments. | of De | 
And after theſe arguments the court took time to delibe- 7;;n. Term 
rate until Hillary term, and from thence until, Eafter term, 8 Clic. 
and from thence until this preſent. Trinity term in the eighth C. 
year of the reign of the preſent queen, and the defendants ., Ce 23. b. 
now prayed judgment. And Corbet juſtice ſaid that he and all 2 Rol. Abr. 585 
his companions. had reſolved that judgment ſhould be given pl. 6. 1 Finch 8. 
againſt the plaintiffs. For it ſeemed to them that the con- 1 
fiderations of the continuance of the land in the name and reg. 58. pl. 15. 
blood, and of brotherly love, were ſufficient to raiſe the 
uſes limited. But, he ſaid, as; my lord chief juſtice is not - 4 Rol. Abr. 
now preſent, you muſt move it again when he is preſent, 755. 2 0 
and you ſhall have judgment. And afterwgrds at another Cart. 144. 
day, Catline chief juſtice being preſent, the —— pray- 2 And. 77. 
ed judgment. And Catline and the court were agreed that 
judgment ſhould be entered againſt the plaintiffs, and he OG Abe. 
ordered Haywood the prothonotary to enter it, And the =. — 
apprentice ſaid, may it pleaſe your lordſhip to ſhew us, for'r Fiach 18, 
our learning, the cauſes of your judgment. And Catline 2 Finch 25. 
laid, it ſeems to us that the * affection of the ſaid Andreu. Nor gos it 
for the proviſion of the heirs males which he ſhould beget, ;, faid e. 
and his deſire that the land ſhould s continue in the blood that if the juſ- 
and name of Baynton, and the b brotherly love which he bore tices _ _ 
to his brothers, are ſufficient conſideration to raiſe the ufes tn ys x SN 
in the land. And where you ſaid in your argument nature on of the mar- 
vis maxima, | ſay, natura bis maxima, and it is the greateſt rage, ow 2 
conſideration that can be to raiſe a uſe. i But as to the —_ —— 
other conſideration moved in the argument, viz. of the a uſe to Agmer, 
marriage had between Edward Baynton and Agnes, the Saber 3 
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cord does not prove this, nor is it ſo averred, and it ſhall not 
be ſo intended, and therefore I don't regard it, but the 
other cauſes and confiderations are effectual, and thoſe 
which moved us to our judgment, Wherefore judgment 
was given as follows. VA 


The reſt of the At which day before the lady the queen at Weſtminſter 
_—_ came as well the aforeſaid Hwy Sharington and Gabriel 
Pledall as the aforefaid Thomas Strotton, Walter Gale, Ed- 
ward Wetherhead, Richard Aldridge, Robert Prater, Henry 
Maſſey, and John Gilden by their attornies aforeſaid ; 
whereupon as well the plea aforeſaid as all other and ſingu- 
lar the premiſſes being ſeen, and by the court of the lad 
the queen here more fully underſtood, for that it 
ſeems to the court of the lady the queen here that 
the plea aforeſaid in manner and form aforeſaid a- 
bove pleaded is good and ſufficient in law to pre- 
clude the aforeſaid Henry Sharington and Gabriel Pledall 
judgment. from having, maintaining, and proſecuting their action 
. aforeſaid againſt the aforeſaid Thomas Strotton, Walter Gale, 
Edward Withirhead, Richard Aldridge, Robert Prater, 
Henry Maſſiy, and John Gilden, therefore it is conſidered 
that the aforeſaid Henry Sharington and Gabriel take nothing 
by their bill aforeſaid, but for their falſe claim thereof be in 
mercy. And that the aforeſaid Thomas, Walter, Edward 
Wetherhead, Richard, Robert, Henry Hoy and Jobn 
Nota bene by the Gilden go thereof without day. 


SING, Note that wy civil law nudum pactum is defined thus, 
Nudum Pac- * nudum pattuFeſt ubi nulla ſubeſi cauſa præter conventionem ; 
tum A. pl. 1. ſed ubi ſubeſl cauſa, fit obligatio, et parit actionem. Alſo nu- 
da pattio el tonuiſ et deſtituta tam nomine proprio, quam mu- 

tatione rerum et factorum, manens in ſimplici paciſcentium col- 


loguio. = 1 


A report 


The Pleadingsin-the: Caſe of Mines. 


1 4 report of « judgment given by the court of Exchequer in 


-© beth, 'by the aſſent of all the juſtices of England, in a caſe 
-' depr 2 in 73 e 44 Queen and the Earl 
Northumberland; upp an information exhibited by the 
Auen t attorney againft the ſaid Earl touching 4 mine 4 
eßpper containing gold or filuer, claimed by the Queen in t 
andi of the ſaid Earl. Which caſe was argue in the Ex- 
chequer Chamber Before all the juſtices of England, an 
the barons of the Exchequer in Michaelmas ferm next l 
fore the judgment given.' And the' record there appears 
among the records of the Exchequer in the remembrancer's 
office in Michaelmas term in which the 8th year of the reign 


[ 


of the ſaid Queen ended. Rot. 239. 
li onen ROT! WE DUE) 0-003 378 71 
E it remembered, that Gilbert Gerard eſquite attorney 


the ſame lady the queen; being preſent here in egurt the Same 
28th day of November in this term in his proper perfon for dent. 


and be informed, that whereas the lady the queen now, by 
reaſon of her prerogative royal, is intitled to have and en- 
joys and ought to have and enjoy to her on proper uſe 
all and ſingular mines and ores of gold and ſilver,” and of 
other metals whatſoever corſtaining in themſelves gold or ſil- 
ver, with all things concerning them, which may or can 
de found in any lands, tenements, or hereditaments within 
his realm of England, or other the dominions thereof, as 
ell in the proper lands and ſoil of the ſam queen, as in 
he lands and ſoil of any of her ſubjects; And whereas alſo 
he ſaid lady the queen now the rf day of Marth in the 


: 


Ifo the ſaid lady the queen the aforeſaid f day of March 1 


oun 


3'D + certain 


Hillary term in the tenth year of the reign of queen Eliza- [+319] 


general of the lady the queen now,” who' proſecutes for Information, 


the ſame lady the queen, gave the court here to underſtand Beat. Entr. 410, 


8th year of her reign was and yet is ſeized in her demeſn as * Note the ge 
df fee, in right of her crown of England, of and in“ certain 12 
aſt or mountaindus I lands called Næwlandi in the county which does not 
df Cumberland, in which there are certain veins or mines ſpecify the 
nd ores or metal of copper containing in themſelves gold nas. ny 
br filver, which to the ſaid lady the queen appertain and more than in 
dcelong, as in many records, rolls, and remembrances of treſpa's quere 
his exchequer more fully of record appear ; and whereas , 

7 br ught for a 
the year -aforeſaid at her palace at Weftminſter in the treſpaſs at the 
ty of " Middleſex commanded and aſſigned ont TBD 2 gps ow. 

d'clerk and Daniel Howſeter to cauſe' and procure Alan 
+ | = +: i 2 PI 2 | 


+ See 2 Rol. R. 
166. 
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Eertain lands to be ſearched and dug for ſuch ore and metal 
called ore of copper containing in itſelf gold or filver, with- 
in the ſaid waſt or mountainous lands called . Newlands, or 
in any lands or tenements in the ſaid county of Cumberland, 
to the uſe of the ſaid lady the queen, and ſuch ſearching 
and digging to be continued there with all diligence for a 
certain time yet enduring, and alſo to procure ſuch ore or 
metal there from time to time found and dug up to be taken 
and carried away from thence, and to the uſe of the ſaid 
lady the, queen to be melted, fined, or otherwiſe converted. 
By reaſon. whereof the aforeſaid Thomas Thurland clerk and 
Daniel Howſeter cauſed the quantity of fix hundred thouſand 

unds weight of ore and metal of copper containing in it- 
felf gold or ſilver to be dug up in the ſaid waſt or mountain- 
ous lands called Newlands, and there to be laid ready upon 
the land to be carried away from thence, endeavouring and 
intending to continue the ſaid ſearch and digging there, as 
they were commanded. by the aforeſaid lady the queen, un- 
ti] Thomas ear], of Northumberland the 8th day of O#fober 


laſt paſt, and, divers. other days and times afterwards, in 
and upon the poſſeſſion of the ſaid lady the queen of the 


aforeſaid waſt or mountainous lands called Newlands en- 


| tered, intruded, and made ingreſs, and the aforeſaid Tho- 


mas Thurland clerk and Daniel Howſeter and other labourers, 
in the mines and ores aforeſaid as well from and in the ma- 
king and continuing the ſearch and digging of the afore- 
ſaid lands and mines for the ore and metal aforeſaid within 
the aforeſaid waſt lands called Newlands, as from and in the 


taking and carrying away the aforeſaid fix hundred thou- 


ſand pounds weight of ore and metal of copper aforeſaid 
there in form aforeſaid dug up and laid upon the land, hin- 
dered and diſturbed, 2nd them yet to hinder and diſturb 


$ tans Hook: does not deſiſt, to the | damage. of the ſaid lady the queen 
C. 243, 244. 100 J. Wherefore the aforeſaid attorney of the lady the 


Anſwer. 


queen for the ſame lady the queen prays the advice of the 
court in the premiſſes. 

And now, viz. &c. comes the aforeſaid earl of Northum- 
berland by Thomas Fanſhaw his attorney, and prays oyer of 
the information aforeſaid, and it is read to him. Which 
being read, heard, and by him underſtood, he complains 
that he ſhall be vexed and diſquieted by colour of the pre- 
miſſes 'in the aforeſaid information ſpecified, and that by 
no means juſtly, becauſe by proteſting that the information 
aforeſaid, and the matter therein contained, are inſufficient 
in law, to which he has no neceflity, nor is by the law n 

the 
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the land bound to anſwer, by proteſting alſo that the lady 
the queen now ought not to have or enjoy, by reaſon of her 
prerogative royal, all and ſingular mines and ores of gold 
and filver, and of other metals whatſoever containing in 
theniſelves gold or filver, with all things concerning them, 
in the lands or foil of any of her ſubjeQs, for plea as to the 
entry and ingreſs into the aforeſaid waſt or mountainous 


lands called Newlands, and as to the interruption and diſ- 


turbance as well from and in the making and continuing the 
ſearch and digging of five hundred thouſand pounds weight 


of metal of copper called copper ore, parcel of the aforeſaid _ 


fix hundred thouſand pounds weight of metal of copper called 
copper ore, as from and in the taking and carrying away of 
the ſame five hundred thouſand pounds weight of metal of 
copper called copper ore, the ſame earl ſays, that the ſame 
five hundred thouſand pounds weight of metal of copper 
called copper ore were dug in one vein or + mine of the 
aforeſaid veins or mines for ore and metal within the afore- 
ſaid waſt or mountainous lands called New/ands in the in- 
formation aforeſaid ſpecified. And that the aforeſaid waſt 
or mountainous lands called Newlands, in which are the 
aforeſaid veins or mines of ore or metal of copper, are, and 
from time whereof the memory of man is not to the contra- 
ry have been, parcel of 10,000 acres of a certain great 
waſt-land called Derwentfels in the ſaid county of Cumber- 
land. And further the ſame earl of Northumber/and ſays, 
that lord Philip and lady Mary late king and queen of En- 
gland, long before the interruption and diſturbance afore- 
ſaid, were ſeized of and in the aforeſaid 10,000 acres of the 
aforeſaid great waſt-land called Derwentfels whereof, &c. 
in their demeſn as of fee, as in right of the crown of the 
ſaid late queen of England. And the ſame late king and 
queen being ſo ſeized thereof, by their letters-patent under 
their great ſeal of England, bearing date at Richmond in the 
county of Surry the 16th day of Auguſ in the 4th and 5th 
years of their reigns, here ſhewn to the court, gave, and 
of their ſpecial grace, and certain knowledge, and meer 
motion for themſelves, the heirs and ſucceſſors of the ſaid 
late queen, granted to the aforeſaid Thomas carl of Nor- 
thumberland the aforeſaid 10,000 acres of the aforeſaid great 
waſt-land called Derwentfels whereof, &c. amongſt other 


things, by the name of all the honour of the ſame late king ' 


and queen of Cockermouth, and of their caſtle of Cockermout 
and Egremond, and of their lordſhip and manor of Cocker- 

mouth, and of their park of Cockermouth, and of their ons 
0 
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of Cockermouth, and of all other their lordſhips, manors, 
lands, tenements, and villages of five Villages, Aſpater, 

ewlandraw, Allardale, Sarmorthy, Lorton, Cuiedale, Ro- 
get ſet,  Molkarkin, Braythaite, Buttermire, Derwentfels, 
W, eden, Kirkland, Raſſawen otherwiſe Roſſington, Aikbead, 
Wiedſide otherwiſe ' Woodſend, Dundraw, Waverton, and 
Mei ward, Egremond, Wilton, Drege, Carlton, Aſbdale, 
MWaſbdale, Nithirwajbdalh, Egremond, Bondage, Drege, 
Ravenglaſh, Kenefide, Dene, Winefield, Birkley, Broughton- 
Parva, Broughton- Magna, and Calbeck Underfield, and of 
their foreſts of Derwentfels, Weſtward, Afhdale and Waſh- 
dale, with all their rizhis, members, and appurtenances in 
their county of Cumberland, late parcel of the lands, pof- 
ſeſſions, and hereditaments of Henry late earl of Northum- 
berland; to have, hold, and enjoy all and fingular the pre- 
miſſes with all their appurtenances to the aforeſaid Thema: 
earl of Northumberland, and to the heirs males of his body law- 
fully begotten, and to be begotten, and for default of ſuch iſſue, 
the remainder to Henry Percy cfquire, brother of the aforeſaid 
earl, and to the heirs males of the body of the aforeſaid Henry 
lawfully begotten and to be begotten. And further the afore- 
ſaid late king and queen of their more abundant ſpecial 
race willed, and of their certain knowledge and meer mo- 
tion by their aforeſaid letters patent for theinſelves and the 
heirs and ſucceffors of the aforcſaid queen granted, that the 
aforcſaid 7 homas carl of Northumberland, and the heirs males 
of his body lawfully begotten and to be begotten, and for 
default of ſuch iſſue, the aforeſaid Henry Percy, and the 
heirs males of the body of the faid Henry lawfully begotten 
and to be begotten, ſhould have, hold, and enjoy, and be 
able to have, hold, and enjoy all and fingular the aforeſaid 
honours, caſtles, lordſhips, parks, boroughs, meſſuages, 
lands, meadows, leaſows, paſtures, rents, reverſions, and 
ſervices, and all other and fingular the premiſes above ex- 
preſſed and ſpecified, and to them by the ſame letters- pa- 
tent before granted, with their appurtenances, according to 
the tenor and effect of their aforeſaid letters-patent, not- 
withſtanding any omiſſion and non-recital, or ill and miſ- 
recital in the ſame lctters-patent of any grants, demiſes or 
letting to farm of any parcel of the premiſſes by the ſame 
late king and queen, or by the father and brother of rhe 
ſame late queen, or any of them, or by the aforeſaid late 
earl of Northumberland, to any perſons before then made 
and granted, any ſtatute, act, ordinance, - proviſion to the 
contrary thereof had, made, enacted, or provided in any 


wile 


appears. By reaſon whereof he the ſame 
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yearly value and certainty of the premilſes, or of Foy, of 
them, or of other gifts or grants by the afgrefaid late kin 


and queen Philip and AMdary,” or by any of the progenitors of 


the aforeſaid late queen, to the aforeſaid Themas carl of Nor- 
thumberland before that time made, in the ſame letters-pa- 
tent is not made, any ſtatute, act, ordinance, proviſion, 
or reſtraint to the contrary thereof before then had, made, 
enacted, ordained, provided, or any other thing, cauſe, 


or matter whatſoever in any wiſe notwithſtanding; as by þ 


the aforeſaid letters patent amongſt other things more fully 

Thomas earl of 
Northumberland, the laſt day of Auguſt in the ſaid th and 
5th years of the ſaid late king and queen Philip and Mary, 
into the aforeſaid 10,000 acres of the aforeſaid great waſt- 
land called Derwentfels whereof, ' &c. entered, and was 
thereof ſeized in his demeſn as of fee-tail, viz. to him and 
to the heirs males of his body lawfully begotten, the re- 
mainder thereof to the aforefaid Henry Percy in form afore- 


ſaid, by the form of the gift aforeſaid. And the fame earl 


being ſo ſeized thereof, he the aforeſaid 8th day of OFober 
in the information aforeſaid ſpecified, the aſoreſaid Thoma: 
Thurland and Daniel Howſeter and other labourers in the 
mines aforeſaid as well from and in the making and conti- 
nuing the ſearch and digging of the aforeſaid five hundred 
thouſand pounds weight of metal of copper called copper 
ore, parcel of the aforeſaid ſix hundred thouſand pounds 
weight of metal of copper called copper ore, in the atoreſaid 
one vein or mine for the orc and metal aforeſaid within the 
aforeſaid waſt or mountainous lands called Newlands, as 
from and in the taking and carryin _ of the ſame five 
hundred thouſand pounds weight of metal of copper called 


copper ore there in form aforeſaid dug up and laid upon the 


land, hindered and diſturbed, as it was and 1s lawful for 
him to do, With this that the aforeſaid Thomas carl of 
Northumberland will aver that the aforeſaid 10,000 acres of 
the aforeſaid great waſt-land called Derwentfels whereof, 
Sc. and the aforeſaid mine in the aforeſaid waſt or moun- 
tainous lands called Newlands, were parcel + of the lands, 
poſſeſhons, and hereditaments of the aforeſaid Henry late 
earl of Northumberland. And with this that the aforeſaid 
carl will aver, that the aforeſaid one vein or mine of ore or 
metal of copper was firſt opened after the aforeſaid 16th day 
of Auguſt in the aboveſaid 4th and th years of the-reign of 
the atorcſaid late king and queen, viz. the firſt day of 
| Apri 


wiſe notwithſtanding z or for that expreſs. mention of the 
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_ -Hpril in the th year of the reign of the ſaid lady the queen 
. now, without that that the aforeſaid lady the queen now the 
aforeſaid frff day of March in the information aforeſaid 
ſpecihed was or is ſeized of or in the aforeſaid waſt or moun- 
tainous lands called New/aride in the information aforeſaid 
ſpecified, or of any parcel thereof, in manner and form as 
by the information aforeſaid above is ſuppoſed ; and with- 
out that that he the aforeſaid T homas carl of Northumberland 
in or upon the poſſeſſion of the ſaid lady the queen of the 
aforeſaid waſt or mountainous lands in the information 
aforeſaid ſpecified, or of any parcel thereof, intruded in 
manner and form as by the information aforeſaid above 1s 
ſuppoſed. All and fingular whereof he the ſame Thomas earl 
of . Northumberland is ready to verify, as the court, &c. 
Wherefore he prays judgment, and that as to the premiſſes 
he may be diſmiſſed trom this court. And as to the inter- 
ruption and diſturbance as well from and in the making 
and continuing the ſcarch and digging of one hundred thou- 
ſand pounds weight of metal of copper called copper ore, 
being the refidue of the aforeſaid fix hundred thouſand 
pounds weight of metal of copper called copper ore, as from 
and in the taking and carrying away of the ſame one hun- 
dred thouſand pounds weight of metal of copper called cop- 
per ore, he the ſame earl ſays that the ſame one hundred 
thouſand pounds weight of metal of copper called copper 
ore being the reſidue were dug up io the reſidue of the atore- 
ſaid veins or mines for ore and metal within the aforeſaid 
waſt or mountainous lands called Newlands in the informa- 
tion aforeſaid ſpecified. And that lord Philip and lady 
Mary late king and queen of England, long before the in- 
terruption and diſturbance aforeſaid, were ſeized of and in 
the aforeſaid reſidue of the veins or mines in which the 
ſame one hundred thouſand pounds weight of metal of cop- 
per called copper ore being the reſidue were dug up, in 
their demeſn as of fee, as in right of the crown of the ſaid 
lady queen of England. Which ſaid reſidue of the veins or 
mines were opened the ſaid 16th day of Augy/t in the above- 
ſaid 4th and 5th years of the reign of the ſaid late king and 
queen, and long before. And the ſame late king and queen 
being ſo ſeized thereof, by their letters-patent under their 
great ſcal of England, bearing date at Richmond in the coun- 
ty of Surry the ſame 16th day of Augu/t in the gth and 5th 
years of their reign, here ſhewn to the court, gave, and of 
their ſpecial grace, and certain knowledge, and meer mo- 
tion for themſelves, the heirs and 2 of the ſaid late 


queen, 
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queen, granted to the aforeſaid Thomas carl of Nerthumber- 
and the aforeſaid veins or mines being the refidue in which, 
| c. amongſt other things, by the name of all the honour 
M the ſame late king and queen of Cockermouth, and of their 


nd manor of Cockermouth, and of their foreſt of Cocker- 
mouth, and of all other their lordſhips, manors, lands, te- 
ements and villages of five Villages, Aſpater, Newlandraw, 
{llardale, Sarmorthy, Lorton, Coledale, Rogerſet, Molkar- 
in, Braythaite, Buttermire, Derwentfels, Wigdon, Kirk- 
and, Raſſawen otherwiſe Roſſington, Aikhead, Woodſide 


WE -remond, Wilton, Drege, Carleton, Afbdale, Waſhdale, 
= cherwaſhdale, Egremond, rr Ah Drege, Ravenglaſb, 
„de, Dene, Winefield, Birkley, Broughton parva, Brough- 
I magna, and Calbeck Underfield, and of their foreſts of 
Der wentfels, Weſtward, Aſodale, and Waſhdale, with all 
cir rights, members, and appurtenances in their county 
Cumberland, and late parcel of the lands, poſſeſſions, 
cd hereditaments of Henry late carl of Northumberland, and 
the name of all and ſingular their meſſuages, mills, lands, 
nements, meadows, leaſows, paſtures, commons, waſts, 
zes, heaths, moors, marſhes, woods, underwoods, wa- 
rs, piſcarics, rents, reverſions, and ſervices, and advow- 
s and rights of patronages of churches whatſoever, and 
d courts leet, views of frankpledge, turns, hundred courts, 
attles waived, eſtrays, liberties, warrens, parks, chaces, 
rs, markets, tolls, cuſtoms, annuities, annual rents, 
ms, tee-farms, knights-fees, ward, marriages, eſcheats, 
jefs, heriots, hereditaments, fines, amercements, wrecks 
ſea, mines, quarries, and all other their rights, privi- 
es, profits, commodities, emoluments, and heredita- 
nts Whatſocver, ſituate, lying, and being, and iſſuing, 
dwing, and renewing in the towns, fields, pariſhes, or 
mlets of Cockermouth, five Villages, Aſpater, Newlandraw, 
ardale, Sarmorthy, Lorton, Coledale, Rogerſet, Brakin- 
ait, Malkarkin, Braythaite, Buttermire, Derwentfels, 
N Ig don, Kirkland, Roſſawen, Aikhead, Wood de, Dunaraw, 
pverton, Weſtward, Egremond, Wil on, Drege, Carlton, 
EW dale, Waſhdale, Eive, and Darwent, Netherwaſhdale, 
remond, Bondage, Egremont, Ballivate, Dedge, Raven- 
» Keneſide, Calbeck, Upton, Uldale, Bromebolme, Dene, 
inefield, Birkley, Broughton parva, Broughton magna, and 
lbeck Underfield, to the ſaid honours, caſtles, lordſhips, 
Inors, baronics, boroughs, parks, and foreſts, or to any 
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aſtle of Cockermouth'and Egremond, and of their lordſhip 


thewiſe Woodſend, Dundraw, Waverton, and Weſtward, 
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_ of them in any wiſe belonging or appertaining, or as mem- 
. - | ber, part, or parcel of the ſame honours, caſtles, lordſhips, 
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manors, . baronies, - boroughs, parks, foreſts, or any of 
them beforc then had, known, accepted, uſed, or reputed, 
and which were formerly parcel. of the lands, poſſeſſions, 
and hereditaments of the ſaid Henry late carl of Northum<« 
berland : To have, hold, and enjoy all and fingular the 
premiſes with all their appurtenances to the aforeſaid Tho- 
mas carl of Northumberland, and to the heirs males of his 
body begotten and to be begotten, and for default of ſuch 
iſſuc, the remainder to Henry Percy eſquire, brother of the 
aforeiaid earl, and to the heirs males of the body of the ſaid 
Henry lawfully begotten and to be begotten. And further 


the atoreſaid late king and queen ot their + more abundant 


ſpecial grace willed, and ot their certain knowledge, and 
meer motion granted by their aforeſaid letters- patent fot 
themſelves. ana the heirs and ſueceſſors of the aforeſaid queen 
that the aforeſaid T homas earl of Northumberland, and the 


heirs males of his body lawfully begotten and to be begotten, | 


and for default of ſuch iſſue the aforeſaid Henry Percy and 
the heirs males of the body of the ſaid Henry lawfully begot- 
ten and to be begotten, ſhould have, hold, and enjoy, and 
ſhould be able to have, hold, and enjoy all and fingular the 
aforeſaid honours, caſtles, lordſhips, parks, offices, bo- 
roughs, meſſuages, lands, tenements, mcadows, paſtures, 
rents, reverſions, and ſervices, and all and ſingular other 
the premiſſes above expreſſed and ſpecified, and to them by 
the ſame letters-patent before granted, with all their appur- 
tenances, according to the tenor and effect of the aforeſaid 
letters-patent, notwithſtanding any omiſſion and non- reci- 
tal, or ill and miſ-recital in the ſame letters-patent of any 
grants, demiſes, and letting to farm of any parcel of the 
premiſſes by the ſame late king and queen, or by the father 
and brother of the ſame late queen, or by any of them, or 
by the aforeſaid late carl of Northumberland to any perions 
before then made and granted, any ſtatute, act, ordinance, 
proviſion to the contrary thereof had, made, enacted, or 
provided in any wiſe notwithſtanding ; or for that expreſs 
mention of the true yearly value or certainty of the pre- 
miſſes, or of any of them, or of other gifts or grants before 
that time made by the aforeſaid late king and queen Pbilip 
and Mary, or by any of the progenitors of the aforefaid 
queen to the aforeſaid Thomas carl of Northumberland, in the 
lame letters-patent is not made, any ſtatute, ad, ordi- 
nance, proviſion, or reſtraint to the contrary thereof be- 


fore then had, made, enaQted, ordained, provided, or any 


thing, cauſe, or matter whatſocver in any wiſe notwith- 
. : ſtanding 
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ſtanding, as by the aforeſaid letters-patent among other 
things more fully appears. By realon whereof the aforeſaid 
carl was of the atorcſaid reſidue of the veins or mines ferzed 
in his demeſn as of fee-tail, viz. to him and to the heirs 
males of his lawfully begotten, the cemainder thereof 
to the aforeſaid Henry Percy in form aforcſaid, by the form 
of the gift aforeſaid. And the aforeſaid earl being ſo ſeized 
thereof, he the aforeſaid 8th day of Oclober in the informa- 
tion aforeſaid ſpecified, the aforeſaid Thomas Thurland and 
Daniel Howſeter, and other labourers in the mines aforeſaid, 
as well from and in the making and continuing the ſearctr 
and digging of the aforeſaid one hundred thoutand pounds 
weight of metal of copper called copper ore, being the reſi- 
due of the aforeſaid fix hundred thouſand pounds weight of 
metal of copper called copper ore, in the aforeſaid reſidue 
of the veins or mines for the ore and metal aforeſaid in the 
aforeſaid waſt or mountainous lands called Newlands, as 
from and in the taking and carrying away of the aforeſaid 
one hundred thouſand pounds weight of metal of copper 
called copper ore, being the reſidue of the aforeſaid fix hun- 
dred thouſand pounds weight of metal of copper called cop- 
per ore, there in form aforeſaid dug up, and laid upon the 
land, hindered and diſturbed, as it was and 1s lawful for 
him to do. With this that the aforeſaid Thomas carl of Nor- 
thumberland will aver, that the aforeſaid refidue of the veins 
or mines in which, &c. were parcel of the poſſeſſions and 
hereditaments of the aforeſaid Henry late carl of Northum- 
berland; all and fingular whereof the ſame Thomas carl of 
Northumberland is ready to verify, as the court, &c. 
Wherefore he prays judgment, and that as to the premiſſes 
he may be diſmiſſed trom this court. 

And upon theſe pleas the queen's attorney demurred in law. 
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The caſe was recited in this manner. The queen's at- Tue C Ask. 
torney has informed the court, that whereas the queen by _ 
reaſon of her prerogative royal is intitled to have and enjoy, I. 
and ought to have and enjoy, to her proper uſe, all and fin- 2 a 


gular mines and ores of gold and filver, and ot all other me- —_— 
tals throughout the 


| reaim, or of 
baſe metal, where therein is any ore of gold or ſilver of however ſmall value, belong to the 
king by prerogative, with liberty to dig, and lay the ſame upon the land of the ſubject, and 
carry it away from thence, by all the judges of England except three, which three took a di- 
verlity as to mines of baſe metal, where the gold or ſilver in the ſame exceeds the value of the 
baſe metal, and where not, for in the latier caſe as well the gold or filcer as che baſe metal 
belongs of right to the proprietor of the ſoil, otherwiſe in the former caſe, for there all ſhall 
to io the crown by prerogative. But foraſmnch as the icſormation charged that the mies of 
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tals containing gold or filver, and all things concerning 
them, which may be found in any lands, tenements, or 
hereditaments within the realm of England, as well in the 

oper land and ſoil of the ſame queen, as in the land and 
foil of any of her ſubjeQs ; and whereas the ſaid queen the 
firfl day of March in the 8th year of her reign was and yet, 


is ſeized in her demeſn as of fee, in right of her crown, of 


and in certain waſt or mountainous lands called Newlands 
in the county of Cumberland, in which are certain veins or 
mines, and ore or metal of copper containing in themſelves 
d or ſilver, which to the ſaid lady the queen belong, as 
in many records, rolls, and remembrances of the court of 
exchequer more fully appear. And whereas alſo the ſaid 
lady the queen the ſaid fir day of March in the year afore- 
ſaid at Heftminfler commanded and aſſigned Thomas T hur- 
land and Daniel Howſcter to cauſe and procure certain lands 
and mines for ſuch metal called ore of copper containing in 
itſelf gold or filver within the ſaid waſt or mountainous 
lands called Newlands, for the uſe of the ſaid queen, to be 
ſearched and gug, and ſuch ſcarching and digging to be 
continued there during a certain time to come, and to pro- 
cure ſuch metal from time to time found and dug up there 
to be carried away, and for the uſe of the queen to be melt- 
ed, fined, or otherwiſe converted. By force whereof the 
ſaid Thomas Thurland and Daniel cauſed the quantity of fix 
hundred thouſand pounds weight of ore of copper contain» 
ing in itſelf gold or ſilver to be dug up in the ſaid lands 
called New/ands, and to be there laid ready to be taken and 
carried away from thence, intending to continue the ſame 
ſearch and digging as they were commanded by the lady the 
deen, until Thomas carl of Northumberland the 8th day of 
Zober laſt paſt, and divers other times into the ſaid lands 
called Newlands entered and intruded, and interrupted and 
diſturbed the ſaid Thomas Thurland and Daniel, and other 
labourers in the ſaid mincs, as well from ſearching and 
+ digging, as from carrying away the ſaid fix hundred 
thouſand pounds weight of the ſaid ore of copper dug up 
and put upon the land, as is aforeſaid, to the damage of the 
lady the queen 1000l, Againſt which the carl, proteſting 
| that 


r in queſti n contained gold or ſilver, and the defendant did not deny it, nor averred 
{as he ſhould have donc) that the gold or filver contained in them was uot of the greater va- 
lue, nor ſufficient to defray the charges of getting it, therefore the ſaid three juſtices agreed 
that the beſt ſhould be intended for the king, viz. that the gold or ſilver was of the greater 
value, and ſo chat judgment ſhould be * againſt the defeudant, Vide 2 Inſt. 37%. 3 Inſt. 


* Davis 19. a. 1 Finch 16, 146. 2 


inch 23, 132. Crompt. J. C. 111. b. 113. . 4 Bac. 


160, 162. Stat. 1 W. & M. cap, 30. 5 W. & M. cap, 6. 
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that the queen ought not to have or enjoy by reaſon of her 
prerogative all and ſingular mines and orcs of gold and fil- 
ver, and of all other metals containing in them gold or fil- 
ver, with all things concerning them, in the land or ſoil of 
any of her ſubjects, for plea as to the entry into the ſaid 
lands called Newlands, and as to the interruption. and dif- 
turbance from and in the — and digging ot five 
hundred thouſand pounds weight of ore of copper, parcel 
of the ſaid fix hundred thouſand pounds weight, and from 
and in the carrying away of the ſame five hundred thouſand 
pounds weight of copper ore, he ſays that the ſame- five 
hundred thouſand pounds weight of copper ore were dug in 
one vein or mine of the ſaid veins or mines for ore within 
the ſaid waſt or mountainous lands called Newlands.. And 
that the ſame lands, in which are the veins or mines, are, 
and from time immemorial have been, parcel of 19,000 
acres of a great waſt called Nerwentfels in the ſaid county of 
Cumberland. And further he ſays, that the late king and 
queen Philip and Mary were ſeized of the ſaid 10,000 acres 
called Derwentfels whereof, &c. in their demeſn as of fee, 
in right of the crown of England, and being ſo ſeized, by 
their letters - patent bearing date at Richmond the | 16th day 
of Auguft in the 4th and 5th years of their teign, ſnewn to 
the court, of their ſpecial grace, certain knowledge, and 
meer motion granted to the ſaid earl of Northumberiand the 
faid 10,000 acres called Derwentfels whereof, &c, amongſt 
other things, by the name of all their honour of Cockermouth, 
and of their caſtle of Cockermouth and Egremond; ide and 
of all their manors, lands, tenements, and villages of five - 
Villages, Aſpater, Newlandraw, &c. Derwent S with * 
their appurtenances in the county of Cumberland, late-par- 
cel of the poſſeſhons and hereditaments of Henry late cart 
of Northumberland ; to have and to hold the ſame to the faid” 
Thomas earl of Northumberland, and to hie heirs males of 
his body lawfully begotten, the remainder d Henry Percy 
his brother, and to the heirs males of his body begotten. 


By force whereof the ſaid Thomas eat of Northumberland 


the laſt day of Augu/t in the faid ath-and*3th years; of the 

reign of the ſaid king and queen, into the ſaid 10,000 acres 
called Derwentfels — Ec. entered, and was thereof 
ſeized in tail by force of the gift aforeſaid. And being ſo 


ſeized, the ſaid 8th. day of Qaober in the information ſpe - A | 


cified he diſturbed and interrupted the faid Thomas Thurland © 
and Daniel Howſeter and other labourers in the- ſaid mines 


as well from and in the making and continuing the ſearch 
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and digging of the ſaid ſive hundred thouſand pounds 
weight of copper ore, parcel of the ſaid fix hundred thouſand 
pounds weight, in the ſaid one vein or mine within the ſaid 
lands called Newlands, as from and in the taking and car- 
rying away of the ſame five hundred thouſand pounds weight 
of copper ore there in form aforeſaid dug up, and laid up- 
on the land, as it was lawful for him to do. With this that 
the ſaid Thomas earl of Northumberland will aver that the 


_  faid 10,000 acres called Derwentfels, &c. whereof, &c. 


and the ſaid mine in the ſaid lands called Newlands, were 
parcel of the lands, poſſeſſions, and hereditaments of the 
ſaid Henry late carl of Northumberland. And with this 
that the ſaid earl will aver, that the ſaid one vein or mine 
of ore or metal of copper was firſt opened after the ſaid 16th 
day of Auguſtin the ſaid 4th & 5th years of the reign of the 
ſaid late king and queen, that is to ſay, the f day of April 
in the 7th year of the reign of the queen that now is. And 
he traverſes the ſeizin of the queen the ſaid fr ff day of 
March, and the intruſion, &c. which things he is ready to 
aver, and demands judgment, and prays. to be diſmiſſed. 
And as to the interruption and diſturbance as well from and 
in the making and continuing the ſearch and digging of 
one hundred thouſand pounds weight of copper ore, being 
the refidue of the ſaid fix hundred thouſand pounds weight 
of copper ore, as from and in the taking and carrying away 
of the ſame one hundred thouſand pounds weight of copper 
ore, the ſame earl ſays, that the ſame one hundred thouſand 
pounds weight of copper ore being the reſidue were dug in 
the refidue of the ſaid veins or mines of ore and metal with- 
in the ſaid lands called Newlands. And that the ſaid late 
king and queen were ſeized of and in the ſaid veins or mines 
being the refidue, in which the ſaid one hundred thouſand 
pounds weight of copper ore being the refidue were dug, in 
their demeſn as of fee, in right of the crown of England, 
which veins or mines being the reſidue” were opened the 
ſaid 16th day of Auguſt in the ſaid 4th & 5th years, and 
long before. And the ſame king and queen being ſo ſeized, 

| by the ſaidTetters-patent here ſhewn to the court gave, and 
of their ſpecial grace, certain knowledge, and meer motion 
granted to the ſaid Themas earl of Northumberland the ſaid 
veins or mines being the reſidue in which, &c. by the 
name of all their honour of Cockermouth, ut ſupra ; and 
alſo by the name of alt and fingular their meſſuages, mills, 
lands, &c. wrecks of ſea, mines, quarries, and all other 
their rights, privileges, profits, commodities, emoluments, 
3 $3”, | | and 
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and hereditaments whatſoever, fituate, lying, and heing 
in the ſaid towns, fields, pariſhes, and hamlets of Cocher- 
uth, e. Derwentfels, Cc. to the ſaid honours, manors, 
Nc. appertaining, of as member, part, or parcel of the 
ſame honours, manors, &c. then before known, accepted, 
ned, or reputed, and which before time were parcel of the 
lands, poſſeſſions, and hereditaments of the ſaid Henry late 
carl of Northumberland: To have and to hold the fame to 
the ſaid Thomas earl of Northumberland, and to the heirs 
males of his body lawfully begotten, the remainder to Henry 
Percy his brother, and to the heirs males of his body begot- 
ten, whereby the faid Thomas earl of Northumberland was of 
the ſaid veins or mines being the refidue ſeized in his de- 
meſn as of fee-tail, with the ſaid remainder over, by the 
form of the gift aforeſaid. And the ſaid earl being ſo ſeized, 
he the ſaid 8th day of October the ſaid Thomas Thurland and 
Daniel, and the other labourers in the ſaid mine interrupted 
and diſturbed from and in the making and continuing the 
ſearch and digging of the ſaid one hundred thouſand pounds 
weight of copper ore, being the reſidue of the ſaid fix hundred 
thouſand pounds weight of copper ore, in the ſaid veins o.! 
mines being the reſidue for the ore and metal aforeſaid in the 
| ſaid lands called Newlarids, + and alſo from and in the Sinks; [ + 3's I 
and carrying away of the ſame one hundred thouſand pounds . 8 
weight of copper ore, being the reſidue there in form aforeſaid __ 
dugup,andlaidupon the land, as it was well lawful for him todo. 
With this that the ſaid carl will aver that the veins or mines 5 
being the reſidue in which, &c. were parcel of the poſſeſſionn py 
and hereditaments of the ſaid late Henry earl of Northum- 
berland. All which the faid Thomas carl is ready to verify 
&c. and demands judgment, and prays to be diſmiſſed, 
Ke. Upon which two pleas the queen's attorney has de- 
murred 1n law. | . '4 whe ens 
- And the matter was argued in the exchequer- chamber in e Ae. 
the faid term of Sr. Michael before all the juſtices of En- | 
gland, and the barons of the exchequer, by nſlow appren- 
tice the queen's ſollicitor, Gerard the queen's attorney, and 
Wray and Barham queen's ſerjeants; and on the part of 
the carl, by Shirbern and Bell apprentices; and Mead ſer- | 
jeant. And the matter was divided inte three points. The | 
rit'was, if all mines and ores of gold or flyer, which arte 
in the lands of fubjetts, with power to dig the land, and + + 
carry away the ore, and other incidents thereto, belong ff 
right to the king of this realm by prerogative, or not, maſ- .; 
much as this is not recited in the treatiſe de prorogativa regis, © * 
and inaſmuch alſo as the digging for it in another's land 5 
. | | touches 
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touches the freehold and inheritance of another. And upon 

this the two other points depend, for if the king ſhall not 

have them, then in the two other points the law. is 

againſt the queen; and if the law be that the king ſhall have 

them, from this foundation the counſel for the queen ſaid it 

would follow that in the two other points the law is with |! 

the queen. So that they took this to be the principal point. 

The ſecond point was, whether or no mines and ores of 

copper containing in them gold or filver, which are in the 

lands of ſubjects, with power to dig, and carry away, and 

other incidents, belong alſo to the king of this realm by 
prerogative. The third was, if ſo be that mines and ores; 

of copper containing 2 75 or filver belong to the ay by 
prerogative, nevertheleſs if the ſaid. grant of king Philip 

and queen Mary of the land in the firſt caſe, and of all and 

fingolar mines in the other caſe, made by the ſaid charter 

being de gratia ſua ſpeciali, cerla ſcientia, et mere motu ſuis, 

be ſufficient to make the ores and mines paſs from them to 

the ſaid earl of Northumberland, or not. | 

x Point. As to the firſt of theſe three points, On/low alledged three 
For the quee®. reaſons why the king ſhall have mines and ores of gold or 
If theking ſhall ſilyer within the realm, in whatſoever land they are found. 
rr The firſt was, in reſpe& of the ® excellency of the thing, 
of gold orfilrer for all things which the ſoil within this ox K produces or 
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as appears by the treatiſe de prerogativa regis cap. II. which 
2 in the ſea, 
er elſewhere within the realm, which is not a new law, but 


in the lands of yield, gold and ſilver is the moſt excellent; and of all per- 
2p * — fa ide realm, the king is in the eye of the law hae 19s e 
| "arg 132. cellent. And the common law, which is founded upon res- * 
vis 19. 2. ſon, appropriates every thing to the perſons whom it belt: q 
1 _— ſuits, as common and trivial things to the common people, * 
4 Bae. Abr. 60 things of more worth to perſons in a higher and ſuperior f 
claſs, and things moſt excellent to thoſe perſons whoexeell t 
e 26. all other; and becauſe gold and ſilver are the moſt excellent 1 
things which the ſoil contains, the law has appointed them t 
(as in reaſon it ought) to the perſon who is. moſt excellent, J 
and that is, the king. And ſo does it likewiſe in regard to 
the water, as well as the earth. For the things of value, c 
which the ſca or water yields, arc the fiſhes therein, and of , 
fiſhes which are in the ſea in England, that is, in the arme , 
of the ſea or water within the land, two are more excellent { 
dStamf Prerog than others, viz. ſturgeons and whales. b And in ref 
of their excelleney the common law has appropriated them b 
to the king, who is the moſt excellent perſon in the realm, a 
| 
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a declaration of the common law before. And Barham ſaid 

that e Britton who wrote a long time before the making of 

the treatiſe de Prerogativa Regis, ſhews in his chapter of * Britton 26. a 

Trovers, that in his time the king by his prerogative ſhould 

have thoſe fiſhes by the common law. So that the excellen- 

cy of the king's perſon draws to it things of an excellent 

nature. The ſecond reaſon was, in reſpe& of the “ neceſ- © Lane 26. 

fity of the thing. For the king is the head of the weal- Bac. Abr. rr. 

public, and the ſubjects are his members, and the e office of 

the king, to which the law has appointed him, 1s to pre- 

ſerve his ſubjects; and their preſervation conſiſts in two 

things, viz. in an army to defend them againſt hoſtilities, 

and in good laws. And an army cannot be had and main- 

tained without treaſure, for which reaſon ſome authors in 

their books call treaſure the f finews of war; ſo that the Co.Litt.go.b. 

want of treaſure is the want of an army and of force to de- . * 

fend us againſt hoſtilities, from whence would enſue the 

ruin of the realm, and the confuſion of the people. And if 

the gold and ſilver, whereby the treaſure is to be made, 

ſhould belong to the ſubject who is the proprietor of the 

land in which it is found, then ſhould it belong to another 

than to him whom the law appoints to defend the people, 

'and to prepare an army and force, and he who is appointed 

by the law to be their defender would be deſtitute of power 

or means to defend them, which would he very inconveni- 

ent. And therefore inaſmuch as God has created mines 

within this realm, as a natural proviſion of treaſure for the 

defence of the realm, it is reaſonable that he who has the 

government and care of the people, whom he cannot de- 

fend without treaſure, ſhould have the treaſure wherewith 

to defend them; ſo that the law has for neceſſity's ſake ap- 

propriated the mines of gold and filver to the king. The 

third reaſon was, in reſpe of its 8 convenience to the ſub- 

jects in the way of mutual commerce and traffick. For the 

ſubje&s of the realm muſt of necefliry have intercourſe or 

dealing with one another, for no individual is furniſhed 

with all neceſſary commodities, but one has need of the 

things which another has, and they cannot ſell or buy toge- 

ther without coin, for perhaps one who wants that which 

another has, has no other commodity or thing to give in 

exchange for it, and if he has, yet perhaps the other has no 

occaſion for it, and even admitting that he has occaſion for 

it, it may be that the one commodity is worth more than 

the other, and they have no means to make the price equal 

but by money; ſo that the inequality in the value of things, 
PART 1. 32 and 
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[+ 316] and the + want of means to reduce. them to an equality, 
would greatly interrupt the courſe of dealing between man 
and man, if God had not provided a remedy for it, which 
he has done by gold and filver dug out of mines. And if the 
ſubject ſhould have it, the law would not permit him to 

„ Poph. 149. coin it, nor put a print or 4 value upon it, for it belongs to 
1 H. H. P. C. the king only to fix the value of coin, and to aſcertain the 
188. Davis 19. price of the quantity, and to put a print upon it, which 
* being done, the coin becomes current for ſo much as the 
king has limited. But if the ſubje& ſhould have the ore of 
gold and filver which is found in his land, he could not 
convert it into coin, nor put any print or value on it. 
» 23 Aſs. pl. 2. b For if he makes coin, it was high-treaſon by the common 
_ 3 law before the ſtature of 25. Ed. 3. cap. 2. as it appears by 
Treaſon 38. 23 Aſs. where a woman was burnt for forging or counter- 
Fleta lib. 1. cap. feiting money, and it was high-treaſon to the king, becauſe 
| 20, 24. 3 Inſt. he has the ſole power to make money. So that the body of 
16, 17» 18. the realm would receive no benefit or advantage if the ſub- 
Notes on 1 | ge it the iu 
Finch 82, and ject ſhould have the gold and ſilver found in mines in his 
therefore = 3- land ; but on the other hand by appropriating it to the 
wild ban CE king, it tends to the univerſal benefit of all the ſubjeQs, in 
was only felo- Making their king able to defend them with an army againſt 
1 all hoſtilities, and when he has put the print and value up- 
4 l unct on it, and has diſperſed it among his ſubjeQs, [they are 
law. thereby enabled to carry on mutual commerce with one ano- 
ther, and to buy and ſell as they have occaſion, and to traf- 
fick at their pleaſure, Wherefore for theſe reaſons, viz. for 
the excellency of the thing, and for the neceſſity of it, and 
the convenience that will accrue to the ſubjects, the com- 
mon law, which is no other than pure and tried reaſon, has 
appropriated the ore of gold and filver to the king, in what- 
*Lane 26. ever land it be found. © And Gerard ſaid that it would be 
inconvenient for a ſubject to have gold and filver found in 
mines in his land, becauſe mines of gold and filver are the 
fountains out of which the treaſure is drawn, and they ſerve 
to provide an army and force againſt foreign hoſtilities, and 
to make money and coin for the carrying on of commerce 
and traffick among the ſubjects, and. if the law ſhould ſuffer 
the ſubjeR to have it, theſe conveniences would be totally 
loſt, and the public would never ſhare of them. And ano- 
4 Bac, Abr. ther inconvenience would alſo follow, which is, d that 
161. thereby the ſubject would ſurpaſs the king in treaſure and 
ſubſtance, which would make the ſubject honourable and 
powerful, and the king contemptible, and liable to be de- 
poſed or rebelled againſt : For a ſubje& who is ſuperior to 
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the king in ſubſtance and treaſure will ſeldom obey, and 
for the ſervant to be greater than the maſter, or the ſubj 


h greater than the king, is very diſproportionable, and ſub- 
e verſive of all order and rule. And ſuch would be our 

0 bere, if it ſhould make ſubje Qs poſſeſſors of mines of gold. 
0 and ſilver. But the law of England is not ſo unreaſonable 
e nor irregular, but it obſerves a due proportion and ſymme- 
h try in the members of the public weal, and therefore it 
e makes the king poſſeſſor of all mines of gold and ſilver in 
f whatever lands they are found within the realm And upon 
t the three reaſons above mentioned, and eſpecially, upon this 


fourth point concerning the inconvenience of it, they and 

all the reſt of the counſel. for the queen relied. And to 
prove that the law of the realm is and always has been ac- 

cordingly, they produced divers precedents and matters of 
record out of the exchequer in the times of ſeyeral kings, 

whereot one was in the time of king Edward 3. and was as 
ollows. 

Devons : This indenture made. between our lord the king 
the one part, and John Balancer and Walter Golbeter » 4 e 6 
other part,  witneſſeth, that our ſaid lord hath committed and 
let to the ſaid John and Walter his mines of gold and filyer and 
of copper in the county of Devon, which may be found in maun- 
tains, and in wild and deſert places bereafter by two years next 
to come, ſo that the ſaid John and Walter may dig to find. the 
mines in all places where they ſhall ſee beſt for the peſt of. our 
ſaid lord the king, in the ſame , mountains, wild and 2 

Places, and not in gardenc, nor under the houſes of any, and in 
caſe it ſhall be neceſſary for them to fell trees in order to make 
the ſaid mine, they ſhall preſently pay for the trees which. they 
Hall fa fell to thoſe to whom they belong, according as it ſhall be 
. agreed. And they ſball render for the ſame mines to our ſaid 
lerd the king 20 marks for the year next to come, that id to ſay, 
10. marks at the feaſt of Ealter, and 10 marks. at the feaſt of 
St. Peter in the gule of Auguſt. And for the ſecond year qur 
ſaid lord the, king. ſhall have the fifth. part of the gold, and of the 
_ filver, and of the copper which ſhall come * the ſame mines. 
And that none ſhall meddle in the digging to find ſuch mine, y 
the ſaid John and Walter and their ſervants during their term, 
Sc. Given at London the 11th day of July. in the year of the 
reign of our ſaid lord the king, of England the 32. _ of 
France the 9. In 32. Ed. 3. Rot. 4. | 
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By which leaſe made of his mines of gold and Glrer (it 
was ſaid) it appears that he called them hit mines of gold 
and filver which arc in another's ſoil, for the words are 


3E2 that 
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that they might dig to find the ſaid mines in all places where they 

* ſhould ſee beſt for the profit of the king, and if in all places 

without exception, ergo it is in the lands of ſubjects ; and 

the words of reſtraint, viz. and not in gardens, nor under 

the houſes of any, imply that they ſhall not be reſtrained to 

dig in other places of others than in gardens and under houſes; 

and by the limitation of the payment for the trees felled to 

them to whom they belong, it is implied that they might 

fell the trees of ſubjects, and they ſhall be intended trees 

wing where the mines are, and not elſewhere ; for if by 

Be of the leaſe they could not have felled the trees of any 

others than of the king himſelf, then he would not have re- 

ſerved any payment, or at leaſt he would have reſerved the 

payment to himſelf only, and not to others. And if any 

one will ſay that the king demiſed the mines of copper alſo, 

which ought to be intended in his own ſoil, and not in the 

ſoil of another, and therefore that the ſame ſhall be intend- 

ed of the gold and filver mines, fir, if this ſhould be granted. 

as to the copper mines, yet it cannot be granted as to the 

mines of gold and filver, for it is proved that the leſſees 

have power given them by the leaſe to dig in the lands of 
another, and if they could not do fo by law, it cannot be ſo 

intended of another's ſoil for copper, ergo this power muſt 

neceſſarily be referred to the digging in the land of another 

| for gold and filver. And from this precedent it may be 

[+317 ] ſeen how + the law was taken at that time, for it is to be 

preſumed that ſuch leaſe was made by the good advice of 

ſages of the law, and that the law was ſo, or elſe the leaſe 

had not been made. Another charter was alledged made by 

king Richard 2. in this manner. 

Anno 8. R. 2. Devon. Richardus ſecundus per literas ſuas patentes apud 

Rot. 22. Weiftmonaflerium 159 die Junii anno regni ſui oftavo, conceſſit 

Nicholas Wake clerico, et licentiam dedit pro ſe et heredibus 

ſuis quantum in ſe fuit, quod ipſe omnes mineras auri et argen- 

ti in comitatu Devon, ubicunque eas invenire poterit, tam infra 

libertates quam exira (habita licentia fodendi in terra illa ubi 

buj uſmodi mineræ fuerint) per ſe et deputatos ſuos ſcrutari, fo- 

dere, et in operationibus ponere, et metalla ibidem inventa tri- 

are et purgare poſſit, u datu preſentium uſque ad finem decem 

annorum proxime ſequentium et plenarie complendorum. Nolens 

guod idem Nicholaus ſeu deputati ſui interim amoveantur de 

commodo ſuo in hac parte faciendo, ſeu quod aliquis alius de hu- 

juſmodo mineris ibidem ſe medio tempore intromittat. Ita ſem- 


per quod idem Nicholaus de decima parte proficui proventantis 
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de minera predifta ſacreſanctæ ecelgſiæ fadeliter reſpondea | | 


prefato regi apud Scaccarium ſuum fingulis annis in tribus 


ſeptimanis ſancti Michaelis de nona parte ejuſdem proficui, pbſt 


== :r:ationem et purgationem hujuſmod: auri et argenti in mineris 


illis inventorum, fidelem compotum reddat. Et pro magnis la- 
boribus, diligentits, et expenſis, que ipſum Nicholaum et diftos 
deputatos ſucs in hac parte neceſſario apponere oportabit, præfa- 
tus rex vult, et tenore 1 concedit pro ſe et heredibus 


= ſuis, quad prædictus Nicholaus et difti deputati ſui refiduum 


difti proficui ultra decimam et nonam partes ad opus ſuum pro · 
prium, habeant, et inde liberè diſponere poſſent, prout pro com- 
modo ſuo melius viderint faciendum, &c. In cujus, Cc. Tefle 
rege apud Ir 159 die Junii anno regni ſui oc- 
tavo. In 8. R. 2. Rot. 22, TH 

Which charter made to ſearch for all mines of gold and 
filver in the ſaid county ubicungue eas invenire poterit, tam 
infra libertates quam extra, (it was ſaid) implies that the 
king took himſelf to be the poſſe ſſor of all mines, for the 
words omnes minergs admit of no exception, whether the 
mine be in the land of a ſubje& or not. And the words, 
habita licentia fodendi in terris illis ubi hujuſmodi minere fut- 
rint, imply that the king intended mines in the foil of 
others, and not only in his own ſoil, for theſe words of li- 
cence are to be taken to have licence of the ſubje4, where 
the ſubject is the proprietor of the land, and not where the 
king is ſeized of the land, for there the charter is ſufficient 
without ſuch licence. And the clauſe, nolens quod aliquis alius de 
hujuſmodi mineris ibidem ſe medio tempore intromittat, implies 
that the king underſtood that he had power to reſtrain all 
men from meddling in ſuch mines, vjz. in any mine what- 
ever within the ſaid county without exception, be the ſame 
in the ſoil of a ſubje&, or not. And it is to be preſumed 
that ſuch charters were made by the advice of men learned 
in the law, and agreeable to the law rather than otherwiſe. 
And although the charter contains that licence ſhall be had 
of the ſubject to dig where the mine is in his land, yet it 
cannot properly be intended hereby that he could not dig 
there without ſuch licence, but it is rather a matter of cur- 
tely in the prince, than of neccflity, for if he had licence 
of the poſſeſſor of the foil to dig, yet if he had not the king's 
charter, neither he nor the peliellor of the ſoil could have 


taken and carried away the ore of gold and filver, without 
the king's licence, for if he might, then the charter and 
licence was in vain, and it is not a good expoſition or im- 

| : a | plication 
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plication which tends to make void the whole force of the 


patent. And ſuch expoſition cannot be maintained, for the 


ore of gold and filver is the king's, and if it is, the law 
*8$.P. 12 Co. * gives him means to come to it, and that is, by digging 5 
13. 7 Finch 48. ſo that the power of digging is incident to the thing itſelf, 


2 Finch 63. 


M uw. Foreſt and the clauſe of licence is but matter of curteſy, and ſerves 


Laws 148. 


Anno 2. H. 4. 
Rot. 34. 


only to give notice to the poſſeſſor of the ſoil, and is not of 
neceſſity to be had. 1 . oP 
Another charter was alledged which was made by king 
Henry 4. in this form - Eſex- | Rex Henricus quartus dilecto 
et fideli ſuo Waliero Fitzwater ſalutem. Quia datum eff nobis 
intelligi, quod diverſe perſona quandam mineram auri infra 
regnum no/irum Angliæ invent unt, et mineram illam a nobis 
concelaverunt, et commodum ſuum inde fecerunt, et indies ſa- 
cere non deſiſtunt, in noſtri prejudicium, damnum non modicumy 
et gravamen ; nos indemnitati neſtræ in bac parte_proſpicere 
yolentes, aſſignavimus vos omnes et fingulas perſonas, uat vo- 
bis juxta ſanas diſcretiones veſiras conſlare poterit notitiam de 
mi nerd hujuſmodi habere, et eam a nobis concelare, ut ſupra- 
dictum eft, ubicungue inveniri poterint, tam infra libertatss 
iam extra, ad arre/landum et capiendum, 2 70 flatim, cum 
XZ capti fuerint, coram nobis et concilis naſtro, ubicungue dic- 
tum concilium noſlrum fuerit, ſalvo et ſecurt et modo hongſto du- 
cendum, ad informandum nos et dictum concilium ſuper præ- 
miſſis, et ad L r ulterius et recipiendum quod per not et 
dictum concilium noftrum or dinari contiggrit in bac parte. Et 
ideo vobis mandamus quod circa præmiſſa diligenttr intendatis, 


Oc. In cujus rei, Sc. Teſte rege apud Meſi monaſterium 


Anno 5. H. 6. 
Rot. 16. 


109 die Mali anno regni ſui ſecunds, In 2. H. 4. Rot. 34. 
By which leiters-patent it appears that the king took him- 
ſelf to be the proprietor of the mine of gold, in whatever 
place it was found within the realm, For the rehearſal - is 
general infra regnum Anglie, without expreſſing in the land 
of the king; and the not diſcloſing it was a concealment 
from the king, and the profit which the finders had taken 
was to the ab we and damage of the king, although it 


was not expreſſed that the ſoil, wherein the mine was, be- 
83 to the king. | 

Further, as a great proof of this matter a patent made by 
king Henry 6. was alledged, which was as Slows : Devon. 
Henricus ſextus per literas patentes, datas apud We monaſle- 
rium 240 die Fubruarii atmo regni ſui quinto, commiſit chariſ- 


Jima ſuo avunculo Fohanni regenti regni ſui Francia, Protecſo- 


ri ei Defenſori regni ſui Anglia, Duci Badfordiæ, omnes mi- 
neras 
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ſe et deputatos ſuos per decem annos proximo futures 3 ſol- 
vendo eccliſiæ ſandi Dei + decimam partem aurt et argenti fi- 
cut creſcunt, et prefato regi quindecimam partem puri auri, et 
quindecimam partem puri argenti, et domino ſoli froe terra, in 
quo ſeu qua hujuſmodi aurum et argentum erunt — viceſi- 
mam partem ſicut creſcunt, et faciendo per ſe et deputatos ſuss 
omni modos cuſlus et expenſas, ratione minerarum auri et argen- 
ti prædicti, pur ſuperviſum et contrarotulationem eſcheatorum 
Devon. et Cornub. pro tempore exi/lentium. Nolens quod 
idem avunculus vel deputati ſui ſubtus domos, five in terris 
arabilibus vel pratis alicujus fodeant vel fodiat, abſque licentia 
demini hujuſmodi ſoli. Et fi forte damnum vel malum aliguod 
alicui domino vel cuicungue alii, per faſſuram minerarum dicta- 
rum, aut per carriagium quod ipſis ex hac cauſa facere apporte- 
bit, inferant, emendas rationabiles dammificatis, prout per pro- 
| box et legales homines pertin. fuerint adjudicat. faciant, Cc. 
with clauſe to make proviſion, &c. In 5. H. 6. Rot. 16. 


By which limitation of payment of the 2oth part to the 


lord of the ſoil in which ſuch gold and filver ſhould be dug 
up, (which lord is no other than the perſon who is ſeized 
of the ſoil) it evidently appears that the king and the pro- 
tector alſo took it, (and it is to be preſumed that the law 
was ſo, and that they were informed thereof by thoſe who 
knew it well) that the mines in the ſoil of another belonged 
to the king; and that the duke by force of the charter 
might dig in the foil of any ſubject for gold and filver. And 
this is proved by the prohibition, viz. that the · duke ſhall 
not dig under houſes, or in arable land, or in meadows 
without the aſſent of the proprietor of the ſoil, for otherwiſe 
he might have digged in arable land or in meadows. And 
although the king expreſſed that the 20th part ſhould be 
paid to the owner of the ſoil, and that amends ſhould be 
made for the digging and carriage of it away, this is but a 
matter of curteſy in the king, and not of right, and therein 
he, of his ſpecial grace, abates of the rigour of his preroga- 
tive for the benefit of his ſubjects, for the law does not force 
him to make any allowance for ſuch things. And upon the 
ſurrender of this patent a like patent was made to the ſame 
protector by the ſame king on the 16th day of Auge in 
the 11th yu of his reign, for 12 years thence next enſu- 
ing, of all ſuch mines ut ſupra in the counties of Devon and 
Cornwall, by which the 15th part of pure gold, and the 
15th part of pure ſilver was reſerved to the king. 

; Another 


neras auri et argenti in regno ſus Anglie : Habendum, Es 
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Anno 15, Ed.4, 
Kot. 20. 


ac ſervientes ſuos ſuſficientes a feſto annunciationts beats Marie 
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Another charter was alledged which was made by king 
Edward 4. in this form, Northumbr. Edwardus quartus 
per literas ſuas patentes, datas apud Wiſimonafterium 239 die 
Martii anno regni ſui 150 conceſſit prom fratri ſuo Richard 
Duci Glouceftrie, Henrico comiti Northumbrie, et aliis mine- 
ram de Blanchland wecatam Shildane in comitatu Nortbumbriæ, 
mineram de Alſion- Moore vocatam Fechers, mineram de $E 


- wick in comitatu Cumbria, et mineram de Cupro juxta Ric 


mond in comitatu Eborum : habendum et occupandum mineras 
illas diftis duci, comiti, et aliis prædictis per ſe et deputatos 


verginis proxim? futuro, uſque ad finem quindecim annorum 


 proxime ſequentium et plenarie complendorum. Selvendo inde 
præfato regi et heredibus ſuis oftavam partem puri et mundi 


argenti et cupri, et dominis oli five terræ, in quo mineræ ille 
fodientur, nonam partem, et curato ej uſdem laci decimam par- 
tem of the ores prout creſcunt, ac faciendo per ſe et deputatos 
et ſervientes ſuos prædictos omnimodos cuſtus et expenſas circa 
mineras prædidtas durante termino prædicto. Et quod præ- 
diftus dux, comes, et alii, Ec. in omnibus locts infra partes 
prædictas per ſe et deputatas ar ſervientes ſuos prædictos eaſdem 
mineras libere ſcrutarit} fodere, guotiens neceſſe fuerit, poſſint, 
et operare in eiſdem et eqrum qualibet abſque impedimento præ- 
fati regis, aut hæredum ſusrum, epiſcoporum, abbatum, pri- 
'orum, comitatum, baronum, ſeu aliorum officiariorum ſeu mi- 
niſtrorum præfati regis, aut aliorum quorumcungue, ubicun- 
gue mineræ ille infra partes prædictas invenire poterint, with 
clauſe to make proviſion for the overage, and to hold plea 
of all treſpaſſes, plaints, and contracts made in places 
where the mines are, and with authority to make a ſteward 
of the court there, with mandamus uni ver ſit et ſingulis quorum 
intereſt in bac parte, quod eiſdem duct, comiti, &g. inten- 
dentes fint, &c. In 15. Ed. 4. Rot. 20. 

By which record (it was ſaid) jt appears that the mine 
which contained filver, whereof the king reſerved the 8th 
part, was in the land of another, for the king limited to the 
proprietor of the ſoil the gth part of the ores, And if ſo be 
that the king may not have a mine of copper in another's 
ſoil, but that it ſhall be intended that the ſoil, out of which 


the copper was dug, belonged to the king, yet ſhall it be 
taken that the ſoil, out of which the ſilvef ſhould be dug, 
belonged to others, for if it had belonged to the king, no 
pre ſhould have been yielded of it to another ; ex quo ſequi- 
fur that he who is 5 no | 


opinion that the king ſhall not have a 
mine 
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mine of copper in another's land, muſt confeſs by this pre- 
cedent that the king ſhall have a mine of filver in another's 
land, inaſmuch as the precedent limits to the Jord of the 
ſoil the gth part of the ore, which mult be of the ore of fil- 
ver only by his own confeſſion. And the power given to 
ſearch and to dig in the land of another 1s worthy of great 
obſervation, for here the king does not expreſs that the pa- 
tentees ſhall have licence of the lord of the ſoil to dig, as 
the other precedent before expreſſes, but he gives them full 


power to dig, for the words are poſſint fodere quotiens neceſſe * See Manw, 
fuerit, ſo that the king uſes his * prerogative fully in this — Laws 


point, as the law has given it him. 
Another patent of the ſame king was alſo alledged in this 


Anno 18. Ed. 4. 


manner. Northumbr. Edwardus quartus per literas ſuas Rot. 31. 


patentes, daias apud Meſimonaſierium 119 die Martii anno 
regni ſui 180 ſuper ſur Prarie pn prediftarum literarum 
PHatentium prefata Richardo duci Glaucęſtriæ, et aliis fatta- 
rum, commodum ſuum, nec non emendationem et tranguillita- 
tem regni ſui Angliæ ſpiritualem conſiderans, de gratia ſua ſpe- 
ciali, ac de og wie et afſenſu concilii 2 „ conceſſit et ad 
firmam dimiſit Willielmo Goder/wike, et aliis mercatoribus de 
colonia, ac cuidam Dederico Vaverſwike de regno Angliæ 
+ aurifabio, omnes et ſingulas mineras aurum, argentum, cu- 
prum vel plumbum portantes in comitatu NVorthumbriæ, Cum- 
briæ, et Weſtmarie, prafato regi guoviſmodo pertinentes ſive 
ſpeAantes : Habendum, &c. mineras illas difjo Willielmo et 
aliis prædictis per ſe et deputatos ac ſervientes ſuos ſufficientes a 
| feflo annunciationis beats Marie virginis proxime futuro, 
uſque ad finem decem annorum extunc proxime ſequentium et ple- 
narie complendorum. Solvendo inde prefato regi et heredibus 
ſuis, quindecimam partem puri et mundi auri et argenti, ac 
cupri, prout creſcunt, per ſuperviſum talis perſone aut talium 
per ſonarum quales per prefatum regem ex parte ſua, et per ſe 
in ea parte ordinarentur et aſſignarentur, ab/que aligus alio 
compoto inde prefato regi et heredibus ſuis in ſeaccario ſuo, vel 
alibi, reddendo five faciendo durante termino prædicto; ac fa- 
ciendo per ſe et deputatos ac ſervientes et afſignatos ſuos præ- 
dictos omnimodes cuſſus et expenſas circa miner as prædictas; 
necnon ſolvendo dominis ſoli e terre, in quo mineræ tle fo- 


curato commode concordare poterint termino prædicto durante, 

with like liberties as before. In 18. Ed. 4. Rot. 31. 
By which charter it appears that the king took the mines 
of gold and ſilver in the lands of others to be his mines, and 
to 


[ + 319] 


dientur, et curato ejuſdem loci, prout cum eiſdem dominis et 
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to belong to him. And that mines of gold and filver are 
or may be by the intent of the king in the ſoil of another, 
is proved by the payment limited to the lord of the foil, as 
with him might be agreed. Which allowance to him 1s but 
of the king's clemency, as is ſaid before, and is not a duty 
to him. | | | 
Anno 1. H. . Alſo the letters-patent of king Henry 7. were alled ed to 
Rot. 92. the like purpoſe, which were as follows; Anglia, Wallia. 
Henricus ſeptimus per literas 59 patentes, gerentes datum 
ö apud Weſimonaſterium 270 die Februarit anno regni ſui primo, 
| | Feit commi ſſionarios ſuarum minerarum Anglia et Wallie tam 
tinnei, plumbi, et cupri, quam auri et argenti, dilectum avun- 
11. culum ſuum Jaſperum Ducem Bedfordiæ, Thomam * 
. © © copum Eborum, et diverſos comites, dominos, milites, et altos, 
gubernatores ſuarum minerarum prædictarum, ad reſponden- 
dum omni moda proficua eidem regi concernantia ; et fecit Wil- 
lielmum Taylor militem contrarotulatorem minerurum ſupradie - 
tarum ; habendum mineras prædictas preditfto jaſpero avuncule 
et aliis prediftis per ſeipſos, deputatos ſuos, ſeu ſervientes fuffi- 
cientes, a feſto e beate Marie virginis ultimo pra- 
rerito, uſque fin em et terminum viginti annorum extunc proxime 
ſeguentium. Reddendo inde eidem regi et hæredibus ſuis quin- 
decimam partem mundi auri, et argenti puri; ac etiam ſol- 
vendo capitalibus dominis ſoli et terre, in quibus mineræ fodi- 
entur, undecimam partem, prout valent et creſcunt. Et quod 
predifti commi ſſionar ii, gubernatores, et contrarotulatores in 
omnibus locis infra partes prædictas per fe, Wc. eaſdem mine- 
ras libert ſcrutari et fodere poſſint in eiſdem, et in earum qua- 
libet, abſque impedimento prædicti regis, aut haredem ſuorum, 
aut aliorum priorum, comitum, baronum, ſeu aliorum officia- 
riorum ſuorum, aut aliorum quorumcungque, ubicunque minere 
preditie infra partes prædictas inveniri poterint. Proviſe 
ſemper quod commiſſionarii predifti, &c. non fodient ſubtus 
domus ſiue caſtra alicujus ligeorum regis prediftorum, c. cum 
diver is libertatibus cur. et auftoritate providendi omnia neceſ- 
ſaria mineras prediftas concernentia. Tn 1. H. 7. Rot. 92. 


Which record purſues the others. And the clauſes of the th 
reſervation to the king of the 15th part of the neat gold and ye 
pure filver, and to the lord of the ſoil (which is the proprietor di 
of the foil in which the mines ſhall be dug) the 11th part, as th 
alſo the clauſe that the commiſſioners may ſearch and dig ut 
for the mines wherever they may be found, without impedi- WF . © 
ment of any, are worthy of oblervation. And if the mines 
of gold and ſilver belonged to the proprietor of the land, then Ft 
| | the 
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the king did ill to take the 15th part himſelf, or any part of 
it, and to limit to the lord of the land the 11th part only, 
for in that caſe the lord ſhould have had the whole, and the 
king nothing. But from this, as well as from the clauſe of 
| digging it appears that the king ſhall have the mines of gold 
or Flos in the ſoil of another, and that he took himſelf to 
be the poſſeſſor of them, and not the tenant of the ſoil. 
For the appointment of the 11th part to the lord of the foil 
is not as a duty, but done out of the king's benevolence to 
him, as it is proved by ſome of the precedents hefore, where 
riothing is allowed to the tenant of the ſoil. And if the Jaw 
gives to the king a mine of gold and filver, it is reaſonable 
that he ſhould have means to come to it. And upon theſe 
precedents cited, ſome by one, and ſome by another of the 
counſel for the queen, and upon divers others not here re- 
cited, as well as upon ſeveral hereafter cited under the ſe- 
cond point, it was ſaid and relied by them on behalf of the 
queen, that mines of gold and filver in the lands of ſuhjects 
belong to the king by prerogative, which is conſonant to 
reaſon, and has been uſed from time to time by one king 
after another, which continual uſage cannot be called wrong- 
ful, for the law is not known but by uſage, and it is uſage 
which proves what the law is. And it is to be preſumed 
that theſe charters or things were not made or done with- 
out the advice of the judges and other ſages of the law, and 
they are all enrolled in the exchequer, as things of effect, 
and as foundations to accounts. And as another great 
proof that the law is ſo, divers accounts were alledged, by 
which it appears that the kings of this realm were anſwered 
for divers profits and revenues upon the ſaid leaſes and char- 
ters extending to mines of gold and filver in the land of 
another. One account was given into the exchequer upon 
the ſaid charter firſt cited, viz. upon the leaſe of mines of 
gold and ſilver and copper made by king Edward 3. to | 
” John Balancer and Walter Goldbeter ; by which it appears » Ante 316. 
that the king was anſwered for the 20 marks for the firſt 
year, and nothing for the ſecond year, becauſe the leſſees 
died, and the king had granted the mines to others, as by 
the record of the ſaid account (which was recited in certain) 
it appears. Another account (it was faid) appears. in the 
_ exchequer to be made by Henry Biſbop of Wincheſter cardinal 
England, one of the executors of the ſaid John duke of 


ord farmer of the ſaid mines of gold and filver in the 
counties of Devon and Corawal, for the laſt of the ſaid 
12 years, 


— 
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years, whereby he rendered an account of the 15th part of 
the pure filver reſerved upon the ſaid grant, viz. from the 
[+320] 15th + day of December, anno 21. H. 6. unto the 16th day 
of Auguſt, anno 23. H. 6. and upon this account he paid 
36 pounds weight and two ounces of pure ſilver arifing from 
the ſame 15th part. And by this account it alſo appears, 
that former accounts had been made thereof for the former 
years. By which accounts, and by divers others hereafter 
recited under the ſecond point, as well as by others not here 
recited, it appears that the king has been anſwered for the. 
Þ revenue of mines of gold and filver, as well ſuch as were in 
. the lands of others as in his own lands; which prove that 
| the grants were executed, and the ores dug up in the lands of 
| others, becauſe the charters, upon which the accounts 
| were founded, gave power to dig for ore of gold and ſilver 
as well in the lands of others as in the lands of the king. 
And the barons of the exchequer, who took the accounts, 
would not have charged the accountants, nor have taken 
the accounts for the king of things which belonged to 
others, if they had not been well aſſured that by the law 
the king ought to have the mines of gold and filver although 
; they were in the ſoil of another, but they would rather have 
1 made it appear that the ores were had out of the land of the 
| king only, and not out of the land of others. So that theſe - 
| accounts do effectually prove that mines of gold and ſilver 
N in the ſoil of another belong to the king. 1 
Another precedent out of the exchequer was alledged as a 
third proof that the king ſhall have mines of gold and ſilver 
found in the ſoil of another, And this was an information 
andthe anſwer to jt which appear in the remembrances of 
the exchequer among the records of Eaſfer term anng 
36. H. 6. Rot. 28. in dorſo, on the part of the king's re- 
membrancer, where among other things it is thus contain» 
ed. Devon. Memorandum quod Johannes Botright clericus, 
prepoſitus ac gubernator minerarum domini regis de Berferrers 
in  comitatu Deven, venit coram baronibus hujus ſcaccarii 
230 die Aprilis boc termine, et debit curiæ intelligi, quod Ro- 
bertus Glover receptor minerarum domini regis in comitatu De- 
von. et Cornub. 159 die Maii anno regni domini regis nunc tri» 
cefimo ſecundo, apud Berferres predift. 144 Bolls de glance 
ere domini regis valoris 15. 63. 84. per præceptum Rogeri 
Chambernoun de comitatu Devon Armigeri, cepit et aſportavit, 
et illud uſque quoddam molendinum juxta Bockland in dicta pa- 
rochia de Berferrers, cariavit, et illud ibidem liquefecit et fir 
navit, et proficuum ſuum inde fecit, domino rege inde in aligus 
| nin... 
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viſamentum curiæ in premiſſis. And upon this proceſs went 


a long time, and afterwards Chambernoun pleaded in his diſ- 
harge a pardon made to him by the name of Chambernoun 
df Berferrers, in the county of Devon, eſquire, in the 36th 
ear of the reign of the ſame king. And Wray cited an 
Woffice found before the eſcheator, proving that the manor 


the lord Brook had marricd the heir of Ferrers, and was 
ſeized of the ſaid manor at that time, in which (as he took 
it) the mine was. And upon this it was inferred that for 
glance-ore taken in a mine in the land of a ſubject, the 


he was forced to ſue to the king for pardon, knowing by his 
counſel that he could not defend the matter by the common 
law. 

Wherefore the precedents being in three manners, via. 
ome being charters and grants of mines of gold and ſilver 
in the lands of others, and ſome being accounts of the re- 
venue of ſuch mines in the lands of others which have been 
paid to the king, and the third ſort ſhewing that the king 
has impleaded pernors of ore of gold and filver in the lands 
of others, prove ſtrongly and effectually that ſuch mines of 
gold and ſilver found in the lands of ſubjeQs belong to the 
Wing by virtue of his prerogative. For as touching the 
Wing's revenue, there is no proof in law ſo ſtrong as the 


he moſt effectual proofs of the law in relation to the things 


if a queſtion ariſes what is the law in ſuch things, and what 
ot, the records of the king's bench are the moſt effeQual 
proofs of it, and that which is uſed there ought to be taken 


And if a queſtion ariſcs upon the law concerning the proper- 

y of s or chattles real or perſonal, or concerning rights 
or titles to lands or tenements, the precedents of the com- 
mon bench are the moſt effectual proofs of it, 4 becauſe 


king might have puniſhed any one. And for his diſcharge 


minime reſponſe, ad damnum thmini regis 101. unde petit ad. 
out againſt the ſaid Glover. and Chambernoun, which _ | 


of Berferrers at that time helonged to a ſubject, and that 


records of the court in which the revenue is paid. © For « Bridgm. 21. 
Or and Gerard ſaid that the records of every court are Lane * 


reated of in the ſame court; Þ and that which is uſed in . 5. Ed 

; ; + 5, Ed. 4. 
Pne court is law in all courts, and throughout all the realm. .. a. 2 Co. 16.b. 
WAnd therefore in matters of the crown, as in appeals of fe- 4 Co. 93. b. 
ony, and indictments of murder and treaſon, and ſuch like, Herd 98.28. 


164.5 Mod. 48. 
12 Mod. 569. 


is a proof of the law throughout the realm; © for that court *7 Finch 213. 
reats of ſuch things, and has juriſdi ction of them, and the g, 
ecords there are teſtimonies of the law in thoſe points. 67 b 


inch 240 
ompt. ] C. 


u. agg 


that court treats of ſuch matters, and that which is uſed 2 Flach 1. 


= and Godb. 295+ 


; 


! 
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* Crompt. J. C. and practiſed there ought to be taken for law in the king's 


71 Finch 240, bench, if the record is removed there by error, and through · 
2 Finch 20. out the whole realm alſo. ,< And if a queſtion ariſes touch- 
Crompt. J. C. ing the king's revenue, and what thing belongs to the king, | 
105. a. Godb, N, : . h 
593. which brings revenue to him, and what not, and what 1s | 
2 Litt. £ x25. the law touching the ſame, and what not, the records of © 
Bro. Account the exchequer are the moſt effectual proofs of the law there - 
- tne hes in, f for ſuch things are treated of in that court, and that 
, G8. 89. db. which is uſed in that court is law not only there but in eve- 
x Finch 324 ry other court, and throughout the realm. And hereupon 
On 70. n/low ſaid, that Littleton has ſhewn us that an action of 
—— — 8 account does not lie againſt executors for any but the king 
437. But now only, and (as it ſeems to him) the king ſhall have an action 
dy 1 of account, and ſo is the law. But, fr, where did Little 
A dien ef ac. fon learn this? or of whom? Certainly of the exchequer, 
count is given and no where elſe ;z for there ſuch matters are treated of, 
againſt ne cute 2nd accounts for the king's dutics are there cleared up and 
mon Anſwered, and who ſhall account, and who not, appears 
perſons. there, and there are records to warrant the ſame. And be- 
[+321] cauſe it is ſo, Littleton affirms + the law to be ſo, and not 
do be ſo in that court only, but throughout the realm, for 
the uſage of any one court, in a matter whereof it has pro- 
per conuſance, ought to be affirmed for law in all courts, 
and the records of ſuch court are patterns whereby the whole 
- Littlet.C. 757. ſealm may know the law in ſuch caſes. ® And ſo (he ſaid) 
T. 11. H.4.72. in the caſc vouched by Littleton out of 11. H. 4. where 


5 —— 4s Cockain chief baron demanded of the juſtices of the common 


nures 13. 
lief 3. * 


2 


T. ta. H. a0. b. 
per Keble. Litt. 


Polt 322 (b). exchequer, in which court ſuch goods were anſwered fort 
* Bri:ton 88, a, the King. And there he learned © quad nullum tempus accu 
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rit regi. And upon this Gerard put a caſe which was de- 
bated in the exchequer in the time of the preſent queen, in 
which he himſelf argued, and it was thus: 4 Sir William 3; 
Candiſh who was treaſurer of the chamber to king Henry 8. 9 
and to king Edward 6. and to queen Mary. was indebted Dy.224: pl. 32. 
to the ſaid king Edward and queen Mary, and being fo in- O. Bendl 118. 
debted he purchaſed divers lands, and alien'd them, and of 309: ee 
part took an eſtate to him and tg his wife, and part remain · vide — 4 
ed in the hands of others, and he died without rendering an J C. 106 bat. 
account, and it was debated whether or no theſe lands could * 

be ſeized into the hands of the preſent queen, and be retain- 

ed by the courſe of the common law until an account was 

made by Candiſb; for Candiſb was not bound to the king in 

any recognizance or obligation, but the matter of the ſei- 

zure reſted entirely upon the common law: And there it 

was well debated at the bar by the counſel for the queen, and 

by the counſel for fir William Sentlow, captain of the guard, 

and his wife late the wife of fir William Candiſh, upon de- 

murrer in law on this point, and after full argument there- 

of, all the barons of the exchequer agreed that the ſeizure 

of the ſaid land for the queen was lawful; For there were 

almoſt an infinite number of writs and proceſſes of this ſort 

in the court of exchequer, a great many whereof were al 
ledged and ſhewn to the court, by which it appeared, 

© that if any one is accountant to the king, or if any mo- © 1 Finch 319. 
ney, or goods or chattles perſonal of the king come to the 2 Finch 298. 
hands of any ſubje& by matter of record, or by matter in — 948 C. 
fait, the land of ſuch ſubje t is charged therewith, and lia- 

ble to the ſeizure of the king, into whatſoever hands it 

comes afterwards, be it by deſcent or purchaſe, or other- 

wiſe : For the king might there have ſeized the land in the 

hands of fir William Candiſh, and by the (ſame reaſon in the 

hands of every one that came in under him, for nullum tem- | 

pus occurrit regi. And the exchequer has a chancellor «, jug, 119. 
and a ſeal, and the writs uſual in the chancery of the ex- Crompt. . C. 
chequer to ſeize the land in ſuch caſe are more ancient 53. 4. 106. b. 
than the Kegi/ter, or the treatiſe de Prerogativa Rggis : 

And upon this fir William Sentlow, having intelligence that 

the law was againſt him and his wife in the caſe, compound- 

ed with the queen, and after his compoſition had a releaſe 

and pardon of the queen for the reſidue. And note that in vi gu, 
this pardon it was recited, for the maintenance of the preroga- 
tive, that the lau was with the queen in the = And ſo (he 
ſaid) the precedents and records of the exchequer were taken 
as a full proof of the law in that caſe, and not as the la w of 
the 
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the exchequer only, and in no other courts, but as the law 

throughout the whole realm. 6 And upon the like reaſon 

go Aſs. pl. s. (he ſaid) the caſe is ruled in 50 Xs. where one R. had re- 

_ 8 ceived certain money of fir Hugh Spencer who was attainted, 

Charge 34. whereby the money belonged to the king, and R. who had 

ointenants 30. a leaſe jointly with his wife died, and by the award of all 

e N the juſtices the term in the hands of the wife h ſurvivor was 

and ſee the charged with the execution of the king for the money ; for 

books chere the king might have had execution of it in the life of the huſ- 

_ band, and latches of time in his ſuit ſhall not hurt the king, 

But ſee Co. but that he ſhall have the term in the hands of the wife. 

— he And this agrees with the reaſon of Candi/h's caſe, which 
join- : . : 

tenant in fee- was warranted by many records in the exchequer, as is ſaid 

fimple be iu. before; And, fir, it is reaſonable that the records of courts 

8 * — ſnould be taken for the moſt ſubſtantial proofs of the law. 

g. and dies, 

after his dea'h For the reports of our law are for the moſt part made up of 

no extent ſhall the words and ſayings of judges, and that wherein they aſ- 

—_— ub gn {Ent is taken to be law; a fortiore then their judgments en- 

hands of the tered of record in courts ought to he eſteemed of as great or 

ſurvivor. greater weight than their bare words or ſayings. - And here- 

upon they concluded that in the principal caſe here, inaſ- 

much as the records and precedents of the court of exche- 

quer being in three manners, viz. ſome being precedents 

of grants of mines of gold and filver in the lands of others, 

and ſome of accounts for the revenue of ſuch mines, and 

the third being precedents of ſuits for carrying away ores 

of gold or filver out of ſuch mines in the lands of others, 

prove that the kings of this realm have continually from 

time to time meddled with ſuch mines in the lands er 

and have had the whole profit of them, and not the lord of 

the ſoil, nor any other without the king's charter, from 

hence they concluded that the prerogative of the king, and 

the continuance of it is fully proved, and more fully than 

by the books of reports, or the opinions of private perſons. 

1 Expefitioves i Nevertheleſs it was ſaid by Gerard that in the book called 

po gg neo Expoſitiones Vocabulorum, which was put in print 40 years 

2 Pre. ago, it is declared that mines of gold and filver, in whate- 

. 334. vin. ver lands they are, belong to the kings of this realm. So 

Abr. tit. Pre- Mray ſaid that Heſtet an apprentice who was well learned 

— *. . in the law, in his reading extant upon the ſtatute de Charta 

. Foreſtæ affirmed that if there were mines of gold or ſilver in 

the lands of ſubjects within the foreſt, they belong to the 

king. So he ſaid that he had ſeen the laws of St. Edward 

the confeſſor, in which it was contained guod Theſauri de 


terra pertinent domino regi. And ſo, Parham ſaid, the > 
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of William the conqueror, which he had ſeen, had the like : 
+ words, which laws were recited to the conqueror by the 
es of the realm, who were ſworn that they would truly [+322] 
recite before him the laws of the land, nihil prætermittentes. 
Which words, Theſauri de terra, the ſaid ſerjeants took to 
be ores of gold and ſilver, and not treaſure-trove, which, 
they ſaid, are called Theſauri * in terra, and not de terra. For tba 
So that theſe' authorities, and the above precedents, and het. Spock 
the reaſons before given at the beginning in regard to the and not within 
excelleney of the metal, and the neceſſity of it, and its ten- BY carth, i 
dency to%he public utility, do all agree in one, that the ft 8 
king ſhall have all mines and ores of gold or ſilver in the to the fnder, 
land of ſubjects. A e ö 232 b. 
And as to what may be ſaid, that they ſhall not belong to risch 146. 
the king, becauſe they are not recited as prerogativey in the 2 Finch 177. 
treatiſe de Preregativa Regis, to this all of them who argu- Cowel's!nit.67 
ed on the part of the queen ſaid, that almoſt all the prero- . 
gatives there recited belonged to the king before that trea- 
tiſe was written. And Barham ſaid that the greateſt part 
of them is recited by Britton in his book in the chapters of 
Travers, and of the Rights r which book was 
written before the treatile de Prerdgativa Regis; f and that; vin. Abr. tit. 
treatiſe does not contain all the prerogatives of the king, Prerogative T. 
but part ef them. For they ſaid that the prerogatives be- 8. pl. 18. 
fore recited, viz. that the king ſhall have an action of 
account againſt executors, b and that the king ſhalf have Ante zo (g) 
the goods of his villain ſold before ſcizure, © and that the jj... 2 
king ſhall ſeize the land which belonged to him who ought 
to render an account to him, 4 or who had received any * Ante 243 (k), 
goods or chattles of the king, into whatſoever bands the 321 (b). 
ame land comes afterwards, are not recited in the faid, , 321 (4), 
treatiſe de Prerogativa Regis, and yet they are prerogatives sir ln 
allowed to the king by law. © And ſo Onflw ſaid that the can caſe. 
king by his prerogative may wave iſſue, and demur in law, 
or e contra may wave demurrer, and plead to iſſue, and yet — "yy a), 
this prerogative is not recited in the ſaid treatiſe. And fo 
Gerard ſaid that the king ſhall have f treaſure-trove, and * See ante 8g 
eſcheats 8 of thoſe who are attainted of treaſon, h and be- (d), and the 
fore the ſtatute of 1 Edw. 3. the king ſhould have had in Þooks there 
{op ape N holden of him and alicned without licence, 
and yet theſe points are not recited in the treatiſe ds Prero- 
gativa Regis. i And he alſo ſaid that in 45. Ed. 3. it ap- — _—_ 9 
PART I. 5 3 F | pears — 
| | i 1 . | ci 
e bee. ante 242 (hh, and the books there cited. * T. 9 Ed. 4. 26. a, fer Treu. 
Bro, Alienation 34. P. 14. Ed. 3. Fitz. Quare Impedit 54. fer Willy. Stamf. Prerog 29. 2. 
H. 45. Ed. 3. Fitz. Decies tantum 12. Its 
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pears that one attainted at the ſuit of the party in a decies 
tantum came into the bench to agree with the king and the 
party, and after be had agreed with the king he delivered 


the money due to the plaintiff to the plaintiff's attorney, . 


and the king's ſetjeant ſhewed to the court that the plainulf 
was indebted to the king in great ſums, and prayed that 


the money might be ſtaic until he had diſcharged himſelt, | 


et fic furrunt ; and afterwards. he went into the chancery 
and diſcharged himſelf, and the money was delivered to the 
attorney back again. By the rule of which book it appears 
that the king has a prerogative to have in ſatisfaction of his 
debt that which is delivered in court in execution to the 
king's debtor, and yet ſuch prerogative is not found amongſt 
| the prerogatives recited in the ſaid treatiſe de Prerogativa 
M 27. Ed. 3. Regis. * And ſo M ray ſaid that if the patron does not pre- 
pl. 35. its. ſent within 6 months, and the biſhop and after him the 
| ore _— metropolitan ſuffer lapſe, or if the biſhop, patron, and me- 
lib. 2. cap. 36. tropolitan ſuffer lapſe, the king ſhall, have the preſentment 
Bro. Preſent, by his prerogative, as it may be collected by 27, Ed. 3. and 
= et this is not recited in the treatiſe de Prerogativa Regis. 
Incumb. 116, 80 that it is no good argument to ſay that the king has nat 
Poſt 498, (e), a prerogative, becauſe it is not recited in the treatiſe de Pre- 
and (f). rogativa Regis, for the king has by the common law mor 
8 than are there recited, and if they are Br 
in our caſe, inaſmuch as it is proved by ſufficient matter be- 
fore recited that the king has a prerogative in ſuch mines of 
gold or filver in the lands of others, it ought to be received 
and allowed. : 3 
And as to what may be ſaid, that the digging of the land, 
and carrying away the ore which is a part he ſoil, cannot 
be claimed by prerogative, becauſe it touches the freehold 
and inheritance of the ſubject ; to this it was ſajd that this 
is no obſtacle to the claim of prerogative, for every prero- 
gative contains in it a preſcription, and reſts in uſage, And 
2 preſcription and uſage may give title or intereſt to the 
BD ſubjeci in the freehold or inheritance of the king, I as in 
50 Lict, 114, common, way, or eſtovers claimed by preſcription in the 
„land. of the king, or in waifs, eſtrays, wreck, or ſuch like, 
ol right belonging to the king and yet claimed by preſerip- 
tion by ſubjects, ſo and by the ſame reaſon (Barham 00 

ſcription and uſage oy give to the king a title or intere 
in the frechold of a ſubjeft. For he ſhall not be in a worſe 
condition than a ſubje& is, and a ſubject by preſcription 
Againſt another ſubject, and againſt: the king alſo, ſhall 


: 


y uſage, or hy other ſubſtantial proof, it is ſufficient. 80 


7 


The Caſe of Mines, in Cam. Scace.1 


1 things which touch the freehold or inheritance of ano- 
7 r ſubject or of the king, and to ſay that the king cannot 
e the like againſt another ſubject would be abſurd, eſ- 
5 ially in the caſe here where the preſcription and uſage 
| ds with ſuch reaſon as it does. And that the records 


e a preſcription or uſage in the prerogative, none can 
y. Andthe king had and has many prerogatives which 
& the frechold of another. And hereupon Gerard ſaid 
t before the ſtatute of Magna Charta the king by his pre- 
ative might take trees out of the woods of others for the 
airs of his caſtles, and by the ſtatute of Magna Charta 
; 2x, he has reſtrained himſelf from ſo doing, for the 
s of the ſtatute are, Neither we, nor our bailiffr, nor. 
rs ball take any man's wwood for our caſtles, or other our 
rfſaries to be done, but by the licenſe of him whaſe the word 
by which act it is implied that before the king might 
e done it: And this prerogative extended to the'freehold 
another. 80 (he ſaid) the ſtatute de Charta  Forefle 
, 1, ordains, all forefls which king Henry our grand- 
ber afforefled ſhall be viewed by good and lawful men, and 


* be has made foreſt of any other word more than ef his own 
a eſn, whereby the owner of the wood hath hurt, forthwith 
; all be diſafforefled; by which (he ſaid) it appears that 
king might afforeſt the woods of others, and thereby 


ſubject was reſtrained from cutting down his own woods 
bout licenſe. So that the king's prerogative may touch vp. , f 
freehold of another. And from theſe acts he took it that Fitz. Walt $41 
things, which the king is reſtrained by them from do- Were if it ky 
z, were. lawful before, and not that they were unlawful — — 1 - 
be done before, and were reformed by thoſe as. m Al- was done b 
he put the caſe in P. 7. H. 3. in attachment for waſt thebuſbandbe- 
linſt tenant in dower, quare vivarium fraftum jt et *. 0 
wm ; and the feme + ſaid that M. guondam vir ſuus per [ + 323 ] 
ceptum regis fregit vivarium, et cepit totum piſcem ad opus 
gig, et ipſa pglea refecit prout potuit, and it was adjudged 
pood plea : By which it. appears that the king, or any 
r by his command, may break a ſtew, which is ano- 
r's frechold, and take the fiſh for his proviſion by force 
his prerogative. * And Wray ſaid, if a villain, who is 27 Aff pl. 49. 
frechold and inheritance of another, comes into the Fitz. Villenage 
ag's preſence, the lord of the villain cannot take him in 18. = * 
preſence of the king, as it is adjudged in 27. Aſs. for Ea 
e king's preſence is a protection to him for the time: 80 P. pl. 1. 
hat the prerogative of the king takes away from the lord gg 
s uſe of and power over his villain, who is his freehold > Finch » 4 
| 3F 2 and Kitch. 332, 


vw» ao oo 1 WY 4. CJ . > Qt 4 


| | 
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«1. 1+. 74. 4. and inheritance. * And Onflow ſaid that if the king has} 
Lats 2 rent · charge in fee out of 2 he may diſtrain for it . 
Prerog. 7. Bro. his prerogative in all the other lands of him who ought 
N 46. pay it, by 13. Ed 4. So that the other frecholds of 1 
3 Leon. 225. Party ſhall be liable to the diſtreſs of the king by reaſon 
Gouldſb. 17. his prerogative. And ſeveral other caſes were put by tl 
ow: r counſel for the queen, to prove that ſhe had as well diy 4 
4 Inft. 119. other prerogatives which are not recited in the treatiſe & 
P. Wms. * Preregativa Regis, as prerogatives which tend to cha 
"oro Hy ol the freehold and inheritance of another, which I have he 
1 Finch 109. omitted for brevity's ſake, having mentioned the moſt d i 


2 Finch 136, terial of them. And hereupon they concluded that for the 


4 Bac. Abr. 194 reaſons, precedents, and other things aboveſaid, all min 
(a); . gold nd ſilver in the lands of ſubjects, if they are opei ” 
and all ores of gold and ſilver in the lands of ſubjeQs, a. 
tho” the mines thereof are not open, (which caſes are Melt. 
one, and ſtand upon the ſame reaſon with regard to the pelt 
rogative of the queen) with power to dig in the lands g 
ſubjects for the ſame, and to carry them away, with Hun 
other incidents thereto, belong of right to the queen. de 
E contra for the And againſt this nothing was ſaid on the other fide, up elt 
ett. this point, by any of thoſe who argued for the earl, but by 
Shirbern only, who alledged the opinions of ſome by in ou 
M. 19. H. 6. plication to be to the contrary. d As the opinion of N win 


46. a. — Re- in 10. H. 6. where he ſays that if a man gives land in ſe 
Bre 10, Prutef. Which is not worth 40d. per ann. and by ſome accident, Mer 


tation 30, by a mine of gold or ſilver found in it, it becomes wo 21 
Yancher' 6g. 100l. per ann. and he is impleaded, and vouches the feofft elt 
2. 7 to warranty, the feoffor may ſhew that the land was bnre 
1. pl. 2, 3. 5 
worth god. per ann. at the time of the feoffment, and i al 
ſo much he is ready to enter into the warranty, and he 


plea ſhall be good, and he ſhall not warrant more than 

was worth at the time of the feoffment ; but if he enters? 

nerally into the warranty, he ſhall render in value as mu love 

as it is worth now. By which ſaying Newton meant u. le 

the mine of gold and filver ſhould be recovered with un 

land, and ſhould not belong to the king. And other thing 

Shirborn (aid, which were not maintained by his compan 

ons. For Bell ſaid that he would not ſpeak to this point e 

ther one way or other. And Mead expreſly affirmed thi 

the queen by her prerogative ſhould have all mines 20 

ores of gold and ſilver in the lands of ſubjects; and the 

; fore I omit the reſt of Shirborn't argument on this point. 14 
es As to the ſecond point, it was inferred for the queen, thi 
rde gucken af the queen ſhall have by her prerogative all ores, and 
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| mines of gold and filver in the lands of ſubjects, from 

ence it will follow in a manner conſequentially that ſhe Whether the 
ught to have theſe ores mines of copper now in queſti- — cor 1 1 
pn, that is, as well the” five hundred thouſand pounds 
ight contained in the firſt plea in bar, as the other one copper con- 
ndred thouſand pounds weight contained in the ſecond . 
r. For it is confeſſed that theſe fix hundred thouſand 5%, which art 
dunds weight of copper contain gold or ſilver, ſo that two in the lands o 
TW ctals are mixed together, the one copper, and the other A N FA 
old or filver, and the gold and filver belongs to the queen, 6, 2 Finch ag. 
d ſhe cannot draw it out without melting the copper; Wing. Mar reg 
dr in one ſame maſs or parcel there may be copper and 62. Pl. 18. 
old, or copper and filver, and in the melting of it it is diſ- (EARS: 
rned and divided, and not otherwiſe ; and if the queen games of 1. 
annot have the gold and filver which belongs to her without & &. 4 
zelting the copper, then ſhe ought to have the copper to n 4 M 
ctr, for elſe the would joſe ber own, aid if lee 
to melt, ſhe ſhall keep it to her own uſe, for fhe is not 

pund by the law to melt it, and to deliver the copper to 

he poſſeſſor of the land, tor the charge of purging and 

neſting it is greater perhaps than that of the digging. 

nd if the queen ſhould be at ſuch charge, and the law 

hould make her deliver it to the poſſeſſor of the ſoil, therein 

e law would lay a heavy burden and expence upon her, 

ho ought rather to abound in riches for the ſafeguard of 

er ſubjeQs, than to want them. And alſo by this means 

e law would make the queen a ſervant to he ſubject to 

elt his copper for him, which would be a very unwiſe and 
nreaſonable law. But our law is more conſonant to reaſon 

all its proviſions, and therefore it ſays in this caſe as in 

hers, that becauſe the gold or ſilver and the copper are 

dgether and indiviſible in the ſoil, and are ſo incorporated 

at they are as one entire thing, therefore the gold and the 

lver being more worthy ſhall draw to it the copper, which 

s leſs worthy, for omne magis dignum trabit ad ſe minus dig - 

um. So that the queen being poſſeſſor of the one ſhall be 

doſſefſor of the other. And Mray reſembled this caſe to the 

aſe of charters of inheritance being in a cheſt or box ſeal- 

d, © if the poſſeſſor thereof dies, the charters ſhall go n l 
he heir, and the box, if it was open, to the executors, but , 4 fre. Cha 


inaſmuch ter ce terres 13. 
: 36. H. 6. 27.4. 
Pie. Bro. ibid. 40. M. 3. H. 7. 15. pl. 29. Fitz. Bar 128. Bro. Charter de terres 52. 
hatrles 18. 1 Finch 16. 2 Finch 22. Wing. Max. reg. 62, pl. 17. Po, 3238 (b). See much 
wa ter bereupon in Cowel's loſt, 62, 63. | 
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inaſmuch as it is ſealed, wh the charters and the bo 

are become one entire thing, and inaſmuch as the charter 

are more precious than the box, therefore the heir who hay 

| the property of the charters, ſhall have the box alſo, an 
Auto $, Ed. not the executors, cauſa qua ſupra. d So, he faid, if 
4. Fitz. Corone Chariot which is drawn with fix horſes falls upon a man 
$9,399. and kills him, the horſes ſhall be forfeited to the king as 
1H. H. p. C. deodand, as well as the chariot which killed the man, be 
470. cauſe they were faſtened to the chariot, ſo that they wer 
daltogether as one entire thing which occaſioned his death, 

„H. 8B. Ed. 4. e And fo, Gerard ſaid, if an obligation is made to tw 
[+324] tor if two are poſſeſſed of a horſe, and the one is attaintedi 
„ _* the king ſhall have the obligation and the whole duty, or ih 
7170.8 horſe, becauſe it is a thing entire. 
- pl. 100. Fitz. Dette 38. Bro. Forfeit 16. Jointenants 32. Prerog. 23. Hale on F. N. 

a 1 1 Rol. R. In l. 91. Gouldſb. 20. — 26. 1 — T. — So 121, 122. Crom 
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Abr. tit. Prerogative T. 2. pl. 11. tit. Outlawry J. pl. 1. Ante 243 (f). Sed Contra 
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And to prove and fortify this argument, viz. that when 
gold or ſilver is mixed with baſe metal, the king ſhall hai 
the whole ore or mine, a record was alledged, which ap 
pears in the remembrances of the exchequer, among thi 
commiſſions and letters- patent of Eafter term 7 Ed. 3. 4 

rte rememor. which was as follows. 

Anno 7. Ed. 3. Salop. Rex dilectis et fidelibus ſuis Jobanni de Fugy i 
Henrico de Wiſhbury ſalutem. Cum ex o/tentione dilecti et 
delis nefliri Galfridi de Scropo accepimus, quod quedam miner 
cupri auro et plumbo mixta ſub ſolo Roberti Brown in comitai 
Selop jam invenitur, et volentes quod Theſaur. et Barone: 
Scaccarro noſiro certiorentur ſuper modo et forma invention 
minræ prædictæ, et per quem, vel per quos, et in quibus lol 
invenla fuerit, et quoliter commodum noftrum melius inde fac 
poterimus, ac etiam | aliguid inde aſportatum fit ſeu elongatu 
a prima inventiene ejuſdem, necne. Et fi fic, tunc quanty 
per quos, et qualiter, aſſignauimus vos ad ſupervidendum mi 
ram preditam, et ad inguirendum per ſacramentum probor 
et legalium hominum de vicineto partium illarum ubi eadem mi 
nera exiftit, ac de præmiſſis et ſingulis premiſſorum plenius v 
ritatem. Et ideo vobis mandamus quod ad partes predittas 0 
tedatis, et omnia et ſingula — exeguamini et compleati 
in forma prædidla. Et de toto vefiro facto in bac part 
Theſaur. et Baronibus de ditto Scaccario noftro apud Men 

nofterium, circa craſtinum Sancii Andres proxime futurun 
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vel tune ad ultinitim, diflinf7 it dpert? conflare facitias. I 
quod tunc ulterius ordinare valedmus in bac parte, prout pre 
eoimmede noftro melius fore viderimus faciendum, inquifitionem 
inde per vos captam ſub figillis veſtris et figillts eorum, per quos 
fucta fuerit, tune ibidem remittentes, et hoc breve: andavi- 
mus enim vicecomiti noftro comitatus prædicti, quod ad certot 
dies et loca, quis eil. ſeire fucietit mx parte noſira, faciat venire 
toram vobis tot et tales de ba liva ſua de vicineto miner pri- 
dictiæ, per ques rei veritas melius ſciri poterit et inguiri. In 
eujus, c. Tete Theſ. 300 dig Oftabris, &c. Per breve de 
private figillo inter communia de anno 7. | 

By which record it appzars that the king took the law to 
be that the mine of copper heing intermixed with gold and 
lead, and found in the foil of another, viz. in the ſoil of 
Robert Brown, belonged to him, and he would be certified 
how he might make his profit of it. And if it ſhould be 
_ - helong to another, then he could not make any 

tot it. 

Perbe like commiſfion to the like purpoſe made king 


Rithard 2. was alledged as follows. Salop. Rex Richardus Anne 17.R-% 


fecundus dilectis et fidelibus ſuis Hugoni de Burnel militi ac 
vicecomiti nofliro 1 Sciatis qued cum dilectus li- 
geus nofler Jacobus Minor de comitatu Derby nobis dederit in- 
telligi, quod e quædam minera de cupro et argento infra do- 
minium prioratus de Wenloct alienig. ſive ibidem circa eundem 
prioratum in ditto comitatu Salop. de qua quidem minera profi- 
tuum non modicum, ft nos tales operarios ſuper eandem mine- 
ram, qui ib idem pra commod» noftro operari valeant et ſcirent, 
erdinare wellemus, nobis poſſit evenire, nos indemnitati noſiræ 
in hac parte proſpicere volentes, ac pro e quod idem acobus 
ad magnum proficuum nobis in hac parte ſe obtulit fuciendum 
1 vos et alterum veſirum ad ordinandum quod præ- 
ur Jacobus ibidem in minera praditta, in quantum hoc 
abſque prejudicio alicui contra leges regni noftri Anglia, et 
abſque abfiraftione, demolitione, aut dejtruftione aliquarum do- 
morum frve gardinorum cujuſcungue occaſſone operts pr eaitti fu- 
tiendi fieri poſſit, abſque perturbatione five impediments aliquali 
operart poſit, Sc. In cujus, fc. Teſte Rege apud Wiſtme- 
1 4 die Funii anno regni ſul 170. In 17. Kich 2. 
ot. 12. | | 
Which commiſfion giving power to the ſheriff to cauſe 
the ſaid minor to work for the king in the ſaid mine, which 
confiſted of copper and filver together, being in the ſoil of 
another, viz: of the prior of Felt or thereabouts, proves 
| that 


\ 
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that the king underſtood (and it is to be preſumed ly; 

that his aQs are done with good counſel, and according to 

law) that the mine was his own, and that it did not —— * 

to the lord of the ſoil. | ih RISES T3 —_ 

Anno 7. H. 4. To the like purpoſ a charter made by king Henry 4. in 

the form following was alledged. Devon. Rex Henricut il 

quartus dilecto ſibi in exemplo Wiltielmo Charleton priori de 
Pylton, ſalutem. Sciatis quod cum commiſerimus quantum in 6 
nobis eff Henrico Darby et Johanni Darby filio ſuo Minatoribus 
mineras plumbi que portant et habent de argento in comitatu 
Devon. pro termine 10 annorum, reddendo inde nonam libram 
de puro argento inde proveniente, et ſolvendo nobis et aliis qui- 
bus convenit omnia alia proſicua et denarios ad nos et alios præ- 
diclos inde pertin. per ſuperviſum et contrarotulationem vcſ- 
tram, prout in literis noftris patentibus inde confectis plenzus 
continetur : Aſſignavimus vos ad dictas mineras in comiiatu 
predifto ſupervidendas, et ad hujuſmodi nonam libram et alia 
proficua et denarios prædictes bent et fideliter contrarotuland. Et 
ideo vobis mandamus quod circa pramiſſa diligenter intendatis, 

* et ea faciatis et exequamini in forma predifta. In cujus rei, 
Sc. quam dit nabis placuerit duratur. Tefle rege apud 
We/im. qo die Februarii anno regni ſui 70. In 7. H. 4. 
Rot. 20. PRO: 

Altho' this charter does not mention fo expreſly as the 
former that the mines wherein the lands. of others, yet by 
the words ſolvendo nobr: et aliis guibus convenit omnia alia pro- 
ficua et denarios ad nes et alias inde pertinentia per ſuperviſum 
et contrarotulationem veſiram, Cc. it is to be intended that 
the charter ſhall extend to mines in the lands of others, for 
(the others) may be the lords of the land, to whom the kin 
of his grace and not of duty was willing that amends ſhould 
be made. And ſo the reaſon holds place as well for mines of 
lead or other baſe metal, as for copper, if ſo be gold or ſil- 
ver be in it. | WY 

Anne 17. H.6, And many charters made by king Henry 6. were alledged 
to this purpoſe, whereof one was as follows. Devon. et 

Cornub. Henricus ſextus per literas ſuas patentes datas apud 

Manerium de Shene 110 die Junii anno regni ſui 170 conceſſit 

Jobanni Sollers omnes et ſingulas mineras auri et argenti cum 

omnibus eas tangentibus infra comitatus Devon. et Cornub. ubi- 

cungue inveniri contigerint, ac etiam omnes mineras plumbi 

que portant et balent de auro et argento, infra comitatus pre» 

* + 325 ] dictos t ubicungue ſimiliter infra er/dem comitatus inveniri contin» 
gerint: Habendum el occupundum omnes et ſingulas mineras Præ- 

; diftas, 
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tat, c. a tempare expirationis termini duodecim amorum Duct 


E-d/or die concęſſi aſque ad finem 20 annorum ex tunc proxime 


plenarie complendorum. Solvendo inde prefato regi et he- 
dibus ſuis quindecimam partem puri auri, et quindecimam 
priem puri argenti, et faciendo per ſe et deputatos ſuos omnimodes 
Hus et ex penſas circa mineram prædictam debite apponenda. Et 
uod idem Fohannes Sollers durante termino ſuo infra. comitatus 


—_ 7; per ſe et deputatos ſuos ac ſervientes ſuos quoſcungque 


hujuſmedi mineras quærere, inveſligare, et fodere in eiſdem 
neris et inibi _operare valeat, abſque impedimento prefati re- 
is vel bæredum ſuorum, aut aliorum 2 mini/tro- 
um, vel ligeorum ſuorum quorumcungque, ubicungue hujuſmodi 
ineræ inveniri contigerint; with a clauſe that he ſhall not 


Wig /ubtos domes ſeu ca/'ra aliquorum ligeorum prefati regis. pro 
ineris predidtis, and with a clauſe to make provifion for 


oods and labourers, c. In 17. H. 6. Rot. 45. 


By which charter (it was ſaid) the king demiſed not only 
the mines of gold and filver, but, alſo the mines of lead 


which. contained gold or ſtlver, in whatever place they 


ſhould be found within the ſaid counties, in which caſe he 


nderſtood that he had an intereſt in them, and a power. 
to demiſe them. And further the king gave him power to 
ſearch and dig without impediment of any of his lieges, in 
whatever place ſuch mines might be found, which is as 
much as if he had ſaid, whether they be in the lands of ſub- 


W j<ts, or in our own lands. And the clauſe of reſtraint 
from digging under the houſes or caſtles of the lieges of the 
king implies that he might dig in other places the lieges of 


the king, as in their lands and waſts. 

Another patent was alledged made by the ſame king in 
form following, Devon. et Cornub. Henricus ſextus per literas 
ſuas patentes datas apud Meſim mh die Septembris anno regni 
ſui 300 conſtituit diletum capellanum ſuum Jobannem Botrigbt 
ſacræ Theologiæ profeſſorem contrarotulatorem omnium minera- 
rum ſuarum auri ei argenti, cupri, auricalct, et plumbi, infra 
comitatus Cornub. et Devon. ac omnium aliarum minerarum 
ſuarum in quibus aliguod metallum in quo aliquid auri vel ar- 


| genti habetur, continetur, ſeu aligus mode haberi ſeu finari 


poterit in comitatibus predittis. In 30. H. 6. 20. 25. 
Which patent being general (it was was ſaid) ought to be 
taken to extend generally to all baſe mines, in which aliguid 


auri vel argenti habetur. And theſe words aliquid auri vel 


argenti arc to be noted (as Wray ſaid) in reſpe of the 
quantity,for be the quantity of gold or filver in the baſe mine 
great 


Anno 30. H. 6. 
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great or ſmall, it is all one, as he ſaid, and the word (alt 
quid) warrants this ſenſe and tation ttt ee 
Ano 31. H. 6 Another patent was alledged of the ſame king's in form 
following · Cornub. et Devon. Henricus ſextus per literas ſuns 
patentes datas apud Weſtmonaft. 209 die Junii anne regni 
319 conflituit Jobannem Botright clericum prepoſitum et 
natorem omnium et fingularum minerarum ſuarum, de quibus 
aliguid aurum vel argentum haberi ſeu finori poterit, in eimi· 
tatibus Cornub. et Devon. ubicunque invenire poterint. Ae 
etiam conceſſit ditto Fohanni omnes mineras cupri, flanni, | 
plumbi, de quibus aliguid aurum vel argentum hoberi ſcu finu- 
ri contigerit, in comitatilus prediftis. Habendum et otcus 
pandum prædicto prepoſito et guber natori ad uſum qu ſdem pra- 
diftas miner as per ſeipſum, vel per ſuffirientes deputatos ſuot, 
pro guibus præfato regi reſponders tenebitur, quamdiu prefatus 
Johannes erga eundem regem in _ prepojiture et gubernatie- 
vit prædictæ fe bent geſſerit. ddendo et ſolvendo indz pre- 


0 
. 
fats regi et heredibus ſuis decimam partem puri auri et aye 
genti, ac ctiam decimam partem cupri, flanni, er plumbi, de 
quibus aliguod aurum vel arzentum inveniri ſeu finari contigerit 
in mineris prediftis, ſumptibus ſuis propriis perquirendis pari- 
fer et expenſis. Dedit inſuper prafato Jobanni plenam poteſfa- 
tem vice et nomine prææ fati regis committendi et ad firmam loc an- 
di prefatas mineras, et quamlibet parcellam earundem, "quibuf- 
eunque firmariis dicti regis ad terminum duodecim annorum''s 
datu preſentium : Reddends et ſolvendo præſato nuper regi ei 
heredibus ſuis quambilet decimam bollam ot the ore, videlicet 
cupri, flanni, et plumbi, in quibus alipuod aurum vel argen- 
tum exiflit, ut prædictum eft ; with a clauſe to dig, abſque 
impediments prafati regis, vel hæredum ſuorum, aut aliorum 
officiariorum, maniflirorum, vel ligeorum ſuorum quorumcungue, 
nb icungue hujuſmodi miners inveniri comigerint, with a clauſe 
to make proviſion for woods and labourers, r. Feeds c- 
clefie duntaxat excepto. In 31. H. 6. 20. 25. 
By which patent the king made the patentee provoſt and 
vernor of all his mines, wherein any gold or filver might 
had or found in the ſaid counties; and it has alfo expreſs 
words of all mincs of copper, tin, and lead, wherein any 
gold or ſilver might be had, with clauſe to dig without in- 
terruption of any of his lieges, in whatever place ſuch mines 
ſhould happen to be found, which words (ubicungus, &c.) 
contain liberty of digging in all places of other men. And 
the words (de quibus aligued aurum vel argentum habere con- 
tigerit) are to be obſerved (as it was (aid) in reſpect of the 
quantity 
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ntity of the gold or filver in the copper, tin, or l 
they are as much as to ſay, be the quantity of the 


- or filver great or ſmall. And the reſervation of the tenth 


part of the copper, tin, and lead, in which any gold or fil 
ver might be found, is to be noted, for thereby it may be 
ſeen that the king had not only the gold and filver, but alſo 
the baſe metal, and the poſſeſſor of the foil had nothing of 
it, quia magis dignum trahit ad ſe minus dignum, as it is (aid 
before, and the poſſeſſor of the valuable thing ſhall be alſo 
the poſſeſſor of the baſe thing. -- 


And divers other charters of the ſame king Henry 6, were Anno 33. H. 6. 


alſo alledged to the ſame purpoſe. As one which appears in 
33. H. 6. Rot. 23. made to Alvared Cornborough whereby 
he was conſtituted comptroller omnium minerarum ſudrum, 
in quibus aliguod metalium, in quo aliquid auri vel argenti ha- 
betur, continetur, ſou aliguo modo haberi ſau finari poterit in 
camitatu cornubie. 6 

+ And another was alledged which appears in 34. H. 6. 
Rot. 24. by which the ſame king Henry 6. commiſſit at con- 


ceffit duci Eborum onines et ſingulas mineras auri et argent, at A 34 H. 6. 


guorumcunque aliorum metallorum aurum vel argentum in /e 
oontinentium in comitatibus Devon. et Cornub. Habendum ad 
placitum regis pro termino viginti et unius annorum, &c. with 
clauſe that he ſhall not dig ſubius domos vel prata alicujus per- 
ſme, Cc. and with the clauſe quod inibi | libers valeat 
abſque impedi monto præfati regis, &c. vel ligeorum ſuorum 
quorumcungue, ubi hujuſmodi mineræ infra comitatus predittes 
invenirt contigerint : with the clauſe to make proviſion with- 
in liberties and without, except within the fee of holy 
church, as before; with proviſion f quis plus dare voluerit, 
that the duke ſhall give as much. 


From which charters and others of the ſame king alledg- Anno 2. Ed. 4. 


ed, the counſel for the queen interred as before. Another 
charter made by king Edward 4. was recited, which was in 
Engliſh in manner following. Somerſet and Glouceſter. Ed- 
ward the fourth by his letters-patent dated at Weſtminſter the 
> day of 79 in the ſecond year of bis reign, granted unto 
allias de Luine, William Mariner, and Simon Spirt, and 
to every of them, full power and authority to ſearch, break 
ground, and dig, and ts make mines within the counties So- 
mer/et and Glouceſler, or in any part of the ſaid countios, or in 
that ground, or in-whoſe ground that it be, as weil within the 
franchiſes as without, within the ſame counties, where that 
they think that any manner of ore ſbould be of lead, tin, or cops 


. 
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per, that ſhould bear either filver or gold, or any may be bad 
or fined out of it, for the term of five years next enſuing after 
the date of theſe preſent writings, unto. the ſaid term be fully * 
accompli And the ſaid king willeth that the ſaid Gallias, 
William and Simon accord and agree with the parties that own _ 
the ſoil where any ſuch ground ſhould be broken and digged for 
the ſaid mines, as right ſhall require: Yielding unto the ſaid 
king and his heirs every eighth boll. of ore; that is to ſay, of 
lead, tin, and copper in which any gold or filver it; with a 
clauſe to make proviſion, and to make their mills to:fine 
and to melt in as many and any places and place where it 
is or ſhall be moſt expedient for them, as the owner of the 
ground and they can agree; and with a clauſe to all officers 
and liege-men io aſſiſt them, &c. Rotulo Paten. 2. Ed. 4. 
in Turri London. | 0 
By which record the king took upon bim to give power 
to the three to dig in any land whatever, or to whomſoever 
the land belonged (which is as much as to ſay, whether it 
belong to the king, or to a ſubjeQ) where they thought 
there was any manner of ore of lead, tin, or copper, which 
contained filver or gold, or where any might be had out of 
it. Which words (whoſe ground ſoever it be) and the other 
words afterwards, viz. that they ſhould agree with the par- 
ties that owned the ſoil which ſhould be dug up, purport that 
they ſhould meddle with mines in the lands of others. And 
by the reſervation of the lead, tin, and copper in which 
any gold or filver was contained, it appears that the ki 
apprehended he ought to have the whole baſe metal, — 
not the lord of the foil. And the agreement which is ex- 
preſſed to be made with the lord of the ſoil is but a matter 
of curtely in the king, and not due of right. And the 
words (where any gold or filver may be had out of it) imply. 
that be the quantity of it ever ſo ſmall, yet the king ſhall 
have the whole baſe metal. | 
Anao 8.24. 4. To the like purpoſe another charter of the ſame king was 
alledged in this manner. Anglia. Edwardus quartus per 
literas ſuas patentes, datas apud Weſtm. 200 die Decembris 
anno regni ſui 89 conceſit Richards comiti Warw. Jobanni co- 
miti Narthumbr. et aliis, omnes mineras auri et argenti, cum 
omnibus rebus eaſdem tangentibus infra regnum ſuum Angliæ, 
a Trenta verſus partes boreales ubicunque inveniri poterint, ac 
etiam omnes mineras plumbi portantes, habentes, et continentes . 
aur um vel argentum infra partes prediftas, concordantes ta- 
men cum $0//cſſore ſoli ubicunque inveniri poterint infra partes 
| illas : 
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— predifty for prefer" ennſte, ve 
. alios, et deputatos, et ſervientes ſuar, a fille purificationis 
 beate Marie virginis proxim? futuro, uſque ad Ps 


em quadra- 


' ginta annorum extunc proxime ſequentium et plenarit complendo- 


rum. Reddendo prefato Regi et heredibus ſuis duodieimam 
partem puri ei mumdi auri et argenti, ac dominis ſoli five terre, 


in qua minere ille odientur, decimam ſextam partem Prout 


- 
4 


ereſeunt ; ac faciendb per ſe et deputatos ſuot omni modor cuſſus 


et expenſas circa mineras prediftas durante termino prædicto 
ſupportanda et expendenda. - Et quod diati comites et alii in am- 
"mbus lacis infra” partes prædictas per ſe, deputatos, et ſer vi- 


entes ſuos eaſdem mineras libert ſcrutari et foderè poſint, "et p- 
rari in eiſdem et tarum qualibet-abſque impedimento pranicti 


regis aut haredum ſuorum, aut offictariorum ſeu mimfirorum 


guorumcunque, ubicunque mineræ prædictæ infra partes pre- 


dictat inveniri poterint. Proviſe ſemper quod prædicti tomites, 
De. non fodiant ſubtus domus ſive caſtra alicujus ligeorum' pra- 


fati regis ad mineras/predifas-ſcrutangas, 'abſque licentia do- 


mini ſoli. | 


Which charter is to the like effect with the other, vin. 


that the king took upon him to grant mines of lead con- 


taining gold or filver, being in the lands of others, and li- 


mited that the patentees ſhould agree with the owners of the 
ſoil, who ſhould alſo have the 16th part of the gold or filver, 


which is not due to them of right, but given to them out of 


the king's benevolence. - Which record, as well as all the 


- 


which the filver and the baſe metal remaining from it were 
anſwered for to the king. One account. was made by il. 


others here before alledged for the proof of this point 
(which it is to be preſumed were made according to law, 
and by great advice) continuing in ſueceſſion from one 
king's reign to another, corroborate and fortify the reaſon 
aforeſaid, viz. quod omne magis dignum trahit ad ſe minus 


-dignum, and that the king ſhall have all the baſe metal, be 
the quantity of gold or filver in it ever ſo ſmall; and conſe - 


quently that the queen ſhall have all the ore in the princi- 


leaſe. = 


- "Beſides theſe! matters divert accounts were alledged, by 


liam Wimondbam of the profits of mines in the counties of 


Deven and Cornwal, from the 12th day of Auguſt anno 


22. Ed. 1. unto the 23d day of September anno 25. Ed. 1. 
which the profits of 0 - - 


e ſilver, and of the lead remaining 
from it were anſwered for. Another account was made b 


William de Aulton clerk for the profits of mines, viz. as well 


of 


— 
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riel, Threnirn, vel Heleſton aff vere; noftra ad hoc oH. 
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dietas juratorum inquiſitionis huj uſmodi fit de ftannatoribus pra- 
Aiclis, et alia medietas de forenſects ; 


vel utlagatus, vel aliquid delictum ſecerit, pro gu catalla ſua ami- 


by prerogative, and which they had not be 


and uſages be diligently enquired, and that the warden of 1 


tere debeat, catalla illa per cuſtodem prædictum et coronator en 


Michaelmas Term 9 & 16 Elizabeth, in Cam. Scace. 


e favto ttaliter tar 
gente flannarias prediftas, fiant mquiſitiones ficut hactenys fier' i 
conſueverunt. . Et ſi quis eorundem flannatorum fugitivus fuerit 


noſtrum” comitatus prædicti apprecientur, et per ipſos proximui 
villatis liberentur ad reſpondendum inde nobis et heredibus 19. 
tris, + coram juſticiariis itinerantibus in comitatu predict, 
Valumus inſuper et firmiter præcipimus, quod totum flannum tan 
album quam nigrum, ubicungue inventum et operatum fuerit in c- 
mitatu preditto, ponderetur apud Leſtibithieh Bodminian, Liſti- 
et ſignata, ſub forisfactura totius ſtanni præditti. Et quod totun 
illud ſtunnum coignetur in eiſdem willis ſingulis toram cuſtode præ-· 
dicto ante diem ſancti Michaelis in Septembri, ſub forisfatturai 
predifta. Et conceſſimus pro nobis et 'heredibus* noftris, quot 
omnes flannatores noftri prædicti totum ſtannum ſuum, ſi 15 Pon- 
deratum, licitè vendere paſſint cuicunque voluerint in villis pra- 
diftis, faciendo inde nobis et heredibus noſtrit coignagium et alia 
conſuetudines debitas et uſitatas, niſi nos vel haredes noftri ſlan. n 
num illud emere voluerimus. © ae 

So that the ſaid claule in the above charter, quod feder ae 


poſfint ſtannum, et tur bas ad ſtannum undendum, ubique it bet 
ferris,” moris, et vaſtis noſtris, et aliorvm quorumcungue f 


A oy 
rit, gives them that power which RE Ig only had befor 
ore, viz. to die 


ſtannery be charged that be do net ſuffer any workman of ib 
ſaid ſtannery to dig in meadows, nor to abate the woeds nat 
houſes of others, nor to turn the water nor the courſe of water 
by malice. And the like charter was made by the ſame king 

dward 1. beating the ſame date, to them of the _ by 


The Caſe of Mines, in Cum. Scace, 
Devon, and the like act of expoſition” upon this charter 4 


an- as alſo made the fame anne 50 Ed. 3. which words of the 
er . reſtrained the liberty which the charter gave them ag to 
ri ee points. So that, he faid, by theſe charters and 'aQys F 
mi- ¶ is evident that their power and authority in Cornwal and 
ren onſoire to dig for and have tin was derived from the 
an; and a certain quantity of tin is payable to the 
nl wn for ſuch liberty at this day. And the reaſon why the 
11 Wbjcas might not have the tin before in their own lands, 
tan as, becaufe in tin there is filver, which being the more 
4 drthy drew to it the leſs worthy, and ſo made the crown 
ti. ich was the proprietor of the ſilver to be the proprietor 
ala the whole. And as the crown has by way of reſcrvation 


We certain quantity and profit of the ore of tin out of Cornwat 
4 Devon/bire, as an acknowledgment” of the benefit 
ich they enjoy, ſo in ſome places in the county of Derb | 
crown has a certain quantity of lead upon conſideration 
at there is filver in it, and to abſtain from 09s 1: 
rigour of the prerogative. And he ſaid that there is 4 
Ference in mines of lead, for ſome are fertile, that is, con- 
ning gold or ſilver, and ſome are barren, viz. without 
od or filver. And Mray ſaid that in Derbyſhire and other 
aces where barren mines of lead have always been, an 
e crown has never had any profit of them, the ſubje& 
vy there preſcribe for it againſt the crown, and the 'dig- 
s and taking the lead without payment is a preſcription 


eme country. And he ſaid that Heſket before mentioned 

orc ia the preſcription in ſuch caſe good, 1 Ry 

dig On the contrary Shirborn, Bell, and Mead argued to this . e for tue 
and 0nd point on behalf of the earl. And they ſaid that one earl. 
the ng is affirmed by the information, and that is, that the 

Tra e and mine in queſtion is of copper containing in it gol 


ſilver, which is not denied by the defendant, but full) 
dnfeſſed. And if the copper is of the greater value, it 


3 med to them that the queen ſhould have nothing, for the, Pot 338.339 
and BS cater value ſhall be preietred, and ſhall draw to it the lef- 
And hereupon they put the ſaid caſe of a b box and 
aa nere, where the heir ſhall have the box ſcaled along with Ante 33g (eh. 
55 gc charters ; ſo that, they faid, this caſe proves for them. 
4 5 * nd although gold or filver is more precious than copper, 


t if the quantity of the copper is ſo great that it exceeds a 
e value of the gold or ſilver, the gold or ſilver ſhall give 
ace to it; for the thing of more value ſhall be accounted 


ing Whore worthy, alchough the thing of leſs value' is note pres 
* ous, quantity for quantity. And foraſmuch as the queen's 


PART 1, 3 G attorney 


Michaelmas Term g & 10 Elizabeth, in Cam. Scacc. 
attorney has not ſhewn that the gold and ſilver in the mine} 


or in the ores was of greater value than the copper, he ha} ol 
not ſhewn a ſufficient title for the queen. And BeH 
ſaid that at leaſt he ought to have ſhewn that the gold or 5 
filver was of greater value, for, as it is, it does not appeat A _ 
to be of any value above the charge of getting it. For the N 
copper might contain in it gold or ſilver, and yet the gold 
or ſilver not counterbalance the charge of getting it, as, for *. 
every 10000. value of copper, there might not be above 124 
value of gold or filver, or in 20 yards length in the vein off " 
copper there might not be more than a quilful of gold or fil. 5 
ver, ſo that the gold or filver, which ſhould be had, would % 
not pay the charge of getting it. And it it be ſo, the queen * 
ought not to have it by prerogative. And the precedent; 0 
which have been ſhewn, as well as the law touching thei ? 
prerogative in this point, ought to be underſtood with thigh 10 
reaſonable limitation, viz. where the gold or filver which 15 
is in the baſe metal exceeds the value of the baſe metal, offi 
at leaſt is ſufficient to defray all the expences of getting 1 * 
1 339» by c For otherwiſe the crown would have all the mines of baſe 0 
* metal in the realm, for (as I have been informed by tho, Kr 
who are experienced in the art) there is no mine of tin, os 
copper, or lead, or iron, but ſome gold or filver may bl a 
drawn out of it, the value of which when gotten is noi .. 
equal to that of the baſe metal, or to the expence of getting 5, 
it, in which it would be very abſurd to affirm that the king 's 
L +329] f ſhall have the Whole mine. And yet the bare words 9 4 1 
the information here, and of the precedents recited, ten ei. 
in ſuch caſe to give the mines to the queen, for the word 
are, that the baſe metals contain in them, or bear or ha 
in them, gold or filver. And ſome of the precedents, visa. 
three in the time of king Henry 6. and one in the time oi Ii 
Edward 4. are of mines of baſe metal in which aliquid « t} 
vel argenti habetur ; (0 that it might be ſaid that an ounce oY ;, 
gold or ſilver is within the words of the precedents. Bu m 
r, all words admit of ſenſe, and he that recites the word E 
and knows not the ſenſe, docs not well underſtand the e 61 
fect of the words, for the life of words conſiſts in the ſen o 
of them. And the words, aliguid auri vel argenti habetu in 
are to be underſtood where there is ſuch a quantity of go 
or ſilver as will countervail the charges of ſearching ani m 
abs us, and all the neceſſary expences that attend the get p 
ting ot it. But if a man ſhould be at the charge of 5d. a 
get gold or ſilver of the value of 4d. or if the baſe meti . 


which be ſhould conſume about the getting of gold or ily 
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of the value of 4% be worth 54 in theſe eaſes this aliquid*id 

not aliguid, but this aliquid 1s nibil, and leſs than nibil, for 

er nihilo àa man ſhall have nothing, and ſhall ſoſe nothing 3 

but from this alquzd he ſhould have loſs, which is not the in- 

tent or meaning of the precedents, nor agreeable with the 

reaſon of the law in the above maxim, quod oma magis dig- 

num trabit ad ſe minus dignum, for this is to be underſtood 

where the more worthy thing is of ſome value, or of more 

value than the thing of leſs worth, but it does not hold: 

place where the thing is of no value in itſelf. * And there- 3 
fore where an aQion of waſt is given for waſt done to the g, 1,9 2 
diſheriſon, c. yet it has been held that if the waſt done is bing. H. 38. Ed, 
but of the value of 2d. the plaintiff ſhall not have judgment, 3- 7. b Bro. 
for de mimimis non curat-lex, and this is not within the words 3 
or intent of the act. And ſo in the ſaid commiſſions er And Bracton 
leaſes of baſe mines in which aliguid auri vel argenti habetur, fo. 316. f. 12. 


the intent of the king and of the words are, where the gold + 0a 1 


or filveris worth more than the baſe mine, or at leaſt is equi=mogicun /prop- 


valent to the whole charge of getting it, for otherwiſe it ter guod non ſit 
ſhall not deſtroy the thing of greater value. So that bey 
are only to be taken in this ſenſe, viz. where there is à Pere. T. 5 
great plenty of gold or ſilver in the mines. And this (he H. 3. But many 
ſaid) manifeſtly appears by the ſaid charter of king Henry 4. aut waits 
where upon his demiſe made to Darby and Darby de mineris 3 
plumbi que portant et habent de argento,, the king reſerved to tention of the 
himſelf nonam libram de puro argento inde ' proveniente, in 1 M. 14- 
which caſe the king underſtood that there was'a great quan- Fi. Walt 64. 


tity of filver in the mines, inaſmuch as he did not reſerve Bro. 50. Co. Litt 


1 4 any part of the other metal, and it is to be preſumed that he 54- 4 


would make ſuch reſervation as was moſt to his advantage, 
and fo he took the filver to be the greater profit. And the 
like reſervation is in the ſaid charter to Jobn Sollers, and in 
the ſaid charter made to the earls of Warwick and Northum- 
berland ; and although ſome of the charters reſerve the baſe 
metal alſo, this is no reaſon hut that the gold or filver ſhall 
be intended of the greater value, inaſmuch as the gold or 
ſilver itſelf is reſerved at the ſame time. So that the intent 
of the ſaid kings in the words aliquid auri vel argenti, as alſo: 
in the other words portantes et continentes aurum wel argen - 
tum, are expounded by the other charters. And he alledged: 
many caſes upon the expoſition of the words of ſtatutes, - 
proving that the effect of all words reſts in a reaſonable ſenſe: 
and conſtruction of them, and that in ſuch ſenſe they ought: 
always to be taken. And {5 (heſaid) the wordt in the ſaid 
commithons and demiſes made by the ſaid king import 
N 3 G 2 that 
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that the gold or filver in ſuch baſe mines ſhould be of the 
greater quantity, or at leaſt that it ſhould be of ſufficient 
value to defray the charges of getting it, exclufive of the 
baſe metal, and that the commiſhoners and leſſees ought not 
to meddle with the baſe mines in the lands of ſubjects, un- 
leſs there be in them ſuch a ſuperior quantity of gold or fil- 
ver as is aforefaid;. but that they ſhould permit the ſubjects, 
who were the poſſeſſors of the ſoil where ſuch mines were, 
to enjoy them, and to take the ore in them as parcel of their 
ſoil and freehold, and there is no reaſon nor precedent to 
the contrary, 
And it is the office of you, who are the judges in this caſe, 
to conſider where it is that the matter reſts, which. is to be 

known by the information and the anſwer. And the infor- 
mation ſeems to be inſufficient, for an information for the 
king is the king's declaration, which ought to. contain cer- 
tainty, ſo that the party may perfectly know what he is to 
anſwer to, and the court upon what they are to give judg- 
ment. And by the information and the anſwer it is here 
diſcloſed and confeſſed that the carl has taken fix hundred 
thouſand pounds weight of copper-ore containing in it gold 
or filver, which was found and dug up in his own land, 
thet is to ſay, five hundred thouſand pounds weight in a 
mine opened after the carl became lord of the ſoil, and one 
hundred thouſand pounds weight in a mine in his ſoil open- 
ed before he was lord of the foil; and it does not. appear 
that the gold or filver in ſuch ore was of greater value than 
the copper, or at leaſt that it was of any value above the 
charge of getting it, or above the baſe metal, that is, the 
copper calls in the getting of it; and if it be not, then 
the act of the earl is lawful, and if it be of greatet value, 
then the act of the earl is unlawful, if the queen has a. pre- 
rogative in the point. And inaſmuch as it is incertain whe- 
ther it is the one way or the other, the court does not know 
how to adjudge upon it; and in order to make it certain, 
the queen's attorney ought to have ſhewn the whole matter 
in the information, vis. that the land belonged to the earl, 
and that the gold or filver was of greater value than the cop- 
per, or at of greater value than the copper conſumed, 
and the expences [aid out about the getting of it, in which 
caſe the queen ſhould have had it. And inaſmuch as it is 
not ſo averred, no title is om for the_ gourd, for which 
reaſon judgment ought to be given againſt the queen. 

Aud he faidthat the cn ons and precedents are not 
of great eſtimation or weight, for they were made at the 3 
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queſt of thoſe who ſued to the kings for them with an intent 
to gain by hem. Aud although the people ſubmited 10 
them, this is rather to be aſcribed to the obedience + of the 
ſubjects, than to be made: yſe of as a teſtimony of the Jaw'; 
and the more ſo, becauſe-in 2 great number of ſuch commiſ- 
ſions or leuſes it was limited that an agreement ſhould be 

made with the owners of the ſoil, which being done, took 
away from ihe ſubjects all occaſions of law- ſuits, or of en- 
quiring after the law in ſuch caſe, for they renped an ad- 
vantage as well as the king and his patentecs. And he de- 
nied that the power of having tin, and of digging for it by 
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them of the county of Cornwat, dommended by the charter 


before reoited, for they uſed that power a long time before, 
as appears by (theſe words in the charter, ad mndationem 
flannariarum 'noftrarum, ut utilitatem lannatorum 'nefirorem 
earundem, and by other words therein, as well as by thefe 
words in the -aQ, that their cufloms and iſager all be en- 
guired, and by divers other words, which e that there 
was a uſage and cuſtom in theſe points before, and that the 
charter was only a confirmation of their uſages, and a fur- 
ther grant of divers liberties and things for their direction. 
And although the king has ſome profit of tin ar of lead in 
— — as a toll-diſh of ore, or the ke, thiis is not in 
re 


of any intereſt which the king had in the thing it- . 


ſelf, but it is to bear the charge of the officers, as comptrol- 


lers, triers, and ſuch like, conſtituted by him for the di- 


rection of the ſtanners and labourers. 80 he has ſome 


profit of merohants upon the like reaſon, for he appoints 


officers, as ſearchers, oomptrolſers, and fach like, for their 


neceſſary dire ion, and in conſideration thereof he hay 


ſome part of their merchandize for the ſenrching, oomp- 


trollment, weighing,” &z. and not in reſpect of any 9 2 


ty which he has in their merehandze. Wherefore tor the 
reaſons and cauſes aforeſaid; it feemed to him and to the 
others that judgment ſhould be gi ven for the earl and againſt 
the queen. And many other things were faid on this 
Part. 1 er „i 0 | 1 . $19.5 
As tothe third point, it was faid by the counſel ſor the 
earl, that ſa ppoſing the la to be that mines of - copper in 


v "uo 4 
* * 


3 Point. 


the lande of \fuhjeRs"belong:tos the queen by prerogative, For the carl. 
yet here theſe mines and ores in queſtion ſhall paſs to the Whether the 


earl by the ſaid-letters-patencvof ling Philip and queen Ma- king . grant 4 

oy. for as to the firſt plea; they took it that the vein, out asf 

of which che ſaid five hundred thouſand pounds weight of « mers 

of wall paſs mines 

the nr E 
king has a pre- 


copper were dug, could not be called a mine at the time 


— 
len 
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the date of the patent made to the carl, nor ſhould paſs by 

the name of mines, becauſe then the vein was cloſe, and not 
open, and therefore ſuch vein and the ore in it ſhall paſs by 
„ttzhe grant of the ſoil, as a thing parcel of the ſoil, and not 
by the word (mines ). And in the ſecond plea, they took it 
that the vein and the ore ſhall paſs by the words omnes et 
angular mineras,' c.) becauſe the vein was open, in which 
caſe it might bear the name of a mine. Which words 
er et fingulas mineras) ate to be well obſerved, for, as it 
eemed to them, they are words of great extent, and this 
word (fingulas) coming after (nomnes) admits of no excep- 
tion, be the mine of gold, ſilver, or mixed, for they grant- 
ed all mines, and every ſingulat mine. And therefore in 
both points it cannot be ſuppoſed that the king and queen 
were miſconuſant of the veins and , ores, and eſpecially of 
that which was open. And if they ſhould be taken to be miſ- 
conuſant of the vein and ore which was cloſe, and not 
open, yet it cannot be taken that their intent was to retain, 
it, but that every word ſnall he conſtrued favourably: for the 
-patentee; and moſt ſtrongly againſt them, becauſe the pa- 
tent is granted by the king and queen de gratia fua: ſperiali, 


ac er certa ſciantia, et ar mers motu ſuis. Which words 


10 Co. 113. (de gratis ſua ſpeciali) thew the great [favour and bounty 
3 Leon, 249. of the king and queen to the patentee, b (ex: certa ſcientia) 
g imply a full knowledge and underſtanding of the matter, 
f r { ex mero motu ) teſtify that there was not any ſpit nor 
Poſt 502, Vin, ſuggeſtion of the patentee, but that the firſt motion, and all 
Abr. tit. Pre- that followed from it to the perfection of the patent, pro- 
* 8 E. ceeded from the king and queen themſelves, ſo that the pa- 
5 - -»tent ſhall be extended moſt rgely for the benefit of the pa- 
© 10 Co. 112. b. tentee. And therefore if it ſhould be ſaid here on: behalf of 
3 Leon. 249. the queen, that when: they granted the land,, they did not 
know that uch vein of ore was in il, or that when they 

"granted emnet et fingulas minerui, they did not know that 

gold or filver was in the mines, ſir, they themſelves have 

teſtified the contrary, in that they have ſaid e certa ſcientia, 

&c. which is as much as to ſay, they have knowledge 


of every thing material; and-haw, have they teſtified it? 


Under the great ſeal of England, which is the teſtimony of 
truth, and whoſe eredit cannot be impugned. 80 that if 


any one will contradict this, and ſay that the king and 


i | queen were ignorant that there was any gold or filver in the 
. 43. Ed. 3. land and mines, what elſe deeg be but contradigt the king 
22. Fitz Grants and queen in a point of credit? d And in 43. Ed. 3. Thorp 
en s ſaid that if a manor to vflich an advowſon is appendant be 

rages; of | in 
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n the hands of the king by eſcheat, or purchaſe, and the 


ch a one held it before it came into our hands by way of 


| nd the reaſon is, becauſe the law preſumes in ſuch caſe 
at the king is appriſed of his right; uod curia ibi conceſſit. 


dy implication that the king is appriſed of his right, a 2 
iore ſhall it be ſo taken in our caſe, where the king ſays ſo in 
xpreſs words. Andif — one ſhould ſay that the words 
hall be conſtrued moſt ſtrictly againſt the patentee, and 
Wnoſt liberally for the king and queen, fir, this patent was 
rade by them de gratia ſua ſpeciali, by which words the 
xpreſs their favour and bounty to the patentee, and figni 
What they ſhall be favourably interpreted, and taken m 
argely for his benefit and advantage, and moſt ſtrictly 
gainſt themſelves. And if it ſhould be ſaid that the pa- 
Wentce gave information to the king and queen, and made 
Woit to have the grant, and therefore every word ſhall be 
Waken moſt ſtrongly againſt him," fir, the king and queen 
ave teſtified the contrary, for they have ſaid that the grant 
s made 'ex mero"motu ſuo, whereby they had 'a mind 
hat this deed of their meer motion ſhould have an ample 
onſtruction. And to prove that patents of the kings of 
his realm, which have the ſaid words de gratia ſpeciali, certa 
= /cientia, et mero metu, or any of them, ſhall be taken as it 
$ ſaid above, 2 the opinion of Huſſey in 9. H. 7. was cited 


ing at this day gives the manor to a man as entirely as _ 


cheat, or as ſuch a one held it who enfeoffed us, the ad- 
owſon ſhall paſs without ſaying cum freodit et advocationibus, 


nd if it ſhall be ſo ſaid in this caſe, where it is only taken 


[+331] 


y Mead and Bell, where he ſays that if the king recites a . Ty. H. 7. 2. a. 


rant made by his predeceſſor, and ſays ex certa ſcientia,' et Fitz. Eitoppel 


recites that ſuch a one is ſeized ut informamur, whoſe eſtate 
he confirms and ratifies, for there he ſhall not be conclud- 
d, but ſhall be received to ſay that no ſuch grant was pre- 
edent ; but where he recites a former grant, and ſays e 
erta ſcientia, and confirms it, and further ſays damus et 
concedimus the fame franchiſe, there the patent ſhall enure 
as a confirmation, for the king and the party are concluded 
to ſay that ſuch former grant was not made, and therefore 
the damus et concedimus are void. So that by the opinion of 
Huſſey we ſee that where the king ſays ex certa ſcientia, he 

is 


ere motu, and ratiſies it, he ſnall be concluded to ſay that 4 — * 
no ſuch grant was made; for, he ſays, there is a great dif- Kirch. 303 · Vin. 
ference between a patent which is e certa ſcientia, and re - Abr. tit.Prero- 


ites a former grant, and confirms it, and where the king __ 1. 9 
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: as ſheriff, was thenindebted to the king, and this. pardon wall 
8 allowed in diſcharge of ſuch debt due by him po ſheriff, 18. 
Dy. 269-pl.19. withſtanding that he was not named ſheriff, and that ſuch def 
228 bg 49- was not mentioned in the pardon ; and the reaſon was, becauſ: 
Kitch. 303. the juſtices held the law to be, that where the king ex cri 

ſcientia, et mero motu, pardons any one by his proper name 
for all debts, accounts, c. ſuch pardon ſhall be taken ge- 
nerally ; but where he makes a pardon togany upon an un. 
truc-ſuggeſtion, ot by reaſon of his office, ſuch pardon ſhall 
be taken ſtri ly, and according to the letter only. Fre 
whence we ſee that where the king does a thing ex certa ſei 
entia, he ſhall not afterwards aid himſelf by plea of ig ne 
rance, and where it is ex certa ſcientia et mere motu, it ſha 
be taken beneficially for the party, and ſtrongly againſt tb 
. P.. H.. 6 b. King. e Allo he cited the caſe in g. H. J. where the kin 
1 Co. f l. b. 5a. a. wrote to the prior of Norwich to admit his preſentee to ii 
corody which Gilbert Baniſſer late had, and the prior re 
turned that the priory was of the foundation of the biſnoſ 
of Norwich, and not of the king's progenitors, and chat on: 
R. and other perſons had obtained a corody. at the requeiſſf 
of divers kings, and ſo had the ſaid Banifer at the requel 

of king Edward 4. and he returned the letters-patent ot the 
ſame king Edward, reciting prout ex. lamentabili infinuation 
prioris recitanda totam muteriam, ut ſupra, idem rex ob deva. 

onem quam habuit ad Sanftam Trinitatam, ac cauſd premiſſ 3 

rum, ac pro quadam prcunie ſummd ei ſolutd, de gratia ſu 
Jpeciali, ex certa ſcientia, et mero motu ſuis \relaxavit cideny 
priori, c. et exoneravit de corodio, Wc. And among( 
other exceptions taken to this return, one was, for that hl 


had not returned all the names of thoſe who had had cor th 
dies, and by what kings, but he only returned that othe: d. 
perſons had obtained a: corody, ut upra, and inaſmuch # m 
the certainty is not expreſſed; and it is upon ſuggeſtion ſc 
and ſo the king is not fully informed, it was ſaid that th hi 


- »..... king was deceived, and bis charter ſhould be void 3 d as i 
5 f E three kings uſurp preſentations, 'and the king reciting on 


ol the uſurpations grants and reſtores the patronage to hin p 
upon whom the uſurpat ion was made, the charter is void b 
as it ſhould be upon a petition; ſo, it was ſaid, it ſhould bf - 


in the caſe there : But the charter was adjudged good, and the 
ES „ 832 . 3 „ 8: af v'% - uy — iu - * priof 


* a 


the hich is in A. 3. Bm Kall io. but ſo muck does not 


d.. Opear in the: book itſelf, as the counſel ſaid ; and the rea- 1 Co. 52.4. 
„B. n of the judgment, he ſaid, wWas, becauſe the charter Was ; 
wal certs ſcientia, &. in which caſe the king ſhall, not ſay 3 | 
701. at. he was deceived or ignorant“ And thus we ſee of what 
jeh ed ſuch charters are, although they are made by ſuggeſ- 

au on of the party, as that was, for the words are that tbe 

ert ing knew ex. /amentabili inſinuatione priaris; and therefore 

ame here ſuggeſtion is made, and ex certa ſcientia is in the pa- 

ge. ent, the king is nevertheleſs excluded from aiding himſelt 
un. ignorance or other matter. f And, he ſaid, it appears 

han 21. Ed. 4. that king Rickard 2. de gratia ſua ſpeciuli had 2 


anted to the abbot of Maltham, that he and his ſueceſſors Grants 29. Bro. 
oould be diſcharged of the collection of tithe, when any Exemption 9. 


ne iche ſhould be granted to the king per clerum Anglie, and x 77. 
hal he province of Canterbury only in their convocation grant- 805. — 5 om 


| datithe to the king, and the queſtion was, if the ſuceeſſor Moor 165. 

ine tbc abbot ſhould be diſcharged from the collection of it, 3 Keb. 234. 

o che grant being de gratia ſua ſpeciuli, ut ſupra) inaſmuch as 

Phe tithe was not granted by the whole clergy, but by one 

province only, which is but a part of the clergy, and there 

one it ſeemed to all the juſtices that the charter was good, and 

hat the abhot ſhould be diſcharged. From whence it ap- 

pears how favourably a charter granted em gratia ſpaciali ſhall 
taken and expounded. 5 And to this purpose he alledg- 

od 2 uatermain's caſe in 36 & 3) Hi. 6. where: it appears A 
What 22atormain's ſheriff of the county of Oxfard: had re- H. G. 21. Pia. 
„ orned upon an exigent, guarte eau, where in fact the Charteraa;Beo. 


ui erty was outlawed, as it afterwards appeared to the court 25. Patents a4. 
4 y the certificate of the coroners, after which the king, of C. Add. 
; . ! 49.b.1 And-94. 
ibis ſpecial grace and meer motion, + pardoned him for all 1 Finch go. 
miſpriſions, offences, contempts; deceits, and it was 2 Finch 101. 


ro there debated whether or no this pardon was ſufficient to 
diſcharge him of the amercement for the falſe return, inaſ- 
much as it is a great offence; and the words there are ob- 

ſcure, and don't expreſs the offence: certainly; and it was 

held by all the juſtices, that the pardon was good, arid 

F ſhould diſcharge him of the amercement. For it was there 
bheid, that in a ſpecial pardon the party ought to have ex- 

nin preſs words, and not obſcure words, for the king ought to 

de fully certified of the matter ; h and ſuch pardon ſhall be, 

conſtrued moſt to the advantage ot the king, and to the x Ach 23. 

diſadvantage of the party, becauſe ſuch fuĩt comes only - 
rio from the party: But ſo was it not there, for the charter 

. Sa $35 5 he. ; . came 
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came from the king himſelf:of his own ſpecial grace with- 

| out ſuit, and ex mero motu ſub, and ſuch pardon ſhall'be 
taken molt beneficially for the party, becauſe the law pre · 
'L & - el. 10. ſumes that the king is appriſed of the matter as much as if it Wi 
Fr. Grant . was by expreſs words. And ſo is the diverſity there taken, Wi 
Bro. patents 38. guod "Markham et alii Juſticiarii ibi — ron From 
Alienation 3'- hence it appears how greatly ſuch words benefit the party. 
. 11 And he alſo alledged the caſe in 41. A where the king by 
Poſt 334 (k). his charter of licence granted de gratia ſua ſpeciali to one . n 
who was ſcized of a houſe, + that he might give it in mort- en 

[ t 332] ain to an abbot, wick F. accordingly: did ſo, and the te 
houſe was held of the king in free-burgage, and whether 

this charter was ſufficient, inaſmuch as it did not recite the 

- tenure of the king, was the queſtion 3 and becauſe” the 

charter was made de gratia ſpeciali of the king, it was ad- 

judged to be ſuſſicient ; for which reaſon the abbot, out of 

whoſe ſeizin the houſe was taken, had reſtitution. Where · 

by it appears how heneficially the king's charters ſhall be 

taken for the party, where theſe words (de gratia ſpeciali 

are in them, inſomuch that in a matter of incertainty they 

ſhall operate to the benefit of the party, and to the detni- 

ment of the king. And many other caſes were put on this 

point by thoſe who were of counſel for the earl. And Shir. 

born ſaid, where the king and queen have here granted to 

the earl omnes et ſingulas mineras, if he ſhall not have this] 

mine here, he ſhall take nothing by theſe words, for baſe 

-+ In theorigi- mines he ſhall have by the grant of the ſoil; and there-| 
| 9 fore if theſe mines belonged to the crown they ought to pals, Þ 
but that is evi- Of elſe the words will be void, which is a hard expoſition. il 
_—_ an error From whence the counſel on this part .concluded, that in- 
Poſt rr aſmuch as the king and queen have bere in the one caſe 
| granted to the earl the land in which the ore was, and in 
the other caſe the mine, by the name of all and ſingulat 
mines, and theſe grants are de gratia ſua ſpeciali, ac certa 
fſeientia, et mero motu ſuis 3 by which words the king and 
queen took upon them the preciſe knowledge of the cer- 
— and quality of the ore, and intended that the charter 

ſhould be taken favourably for the earl, and moſt ſtrongly 
againſt themſelves, for theſe reaſons it ſeemed to them that | 

the ores ſhould paſs to the earl; and eſpecially ſeeing that 
the patent was made before the ſtatute of 4th and 5th of the 

.-; reign of the fame king and queen, made concerning their 
| letters-patent, by which all their letters · patent are made 
good, notwithſtanding the want of the true name of the 
natures, kinds, and ſorts of the hereditaments contained in 

LAWS | ſuch 
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letters- patent. So that although the nature of the mine 
nd is not expreſſed, viz. that it contains ore of copper 
it with: gold or filrer; yet this defect is redrefſed” and 


nts alledged in the ſeveral bars, they are in two degrees, 


her therefore two things are to be conſidered in them. 
the „whether or no by the grant of the ſoil in which the 
the was, being made ex gratia ſpeciali, certa ſcientia, et m- 
d-, the ore of copper containing in it gold or filver 


vein whereof was not open but cloſe) ſhall paſs to the 
Wentee. Secondly, whether or no by the grant of all 
es, with the words aboveſaid, this mine of copper con- 


gh) ing gold or filver ſhall paſs to the patentee. 101 

y nd it ſeemed to them that they ſhall not paſs in the one 
ri. or in the other. For as to the firſt, it is to be obſerved 
his t in the ore, which was in the ſoil, there was not copper 


ly, for if it had been ſo, or if it had been any other baſe 
tal, as tin, lead, or iron free from gold or filver, it 
duld clearly have paſſed to the patentee by the grant of the 
„ inaſmuch as the vein was cloſe and not open. But 
e it is copper mixed with gold or filver, which mixture 


ls, he copper with a thing of more value, viz. with gold or 
n. er, which are metals royal, makes the whole ore, being 
n- entire thing, to become royal, and to be the property 
aſe him to whom the thing of greater value belongs, which 


ar Won of his dignity-royal, and is appropriated to the crown - 
ta prerogative, ſo that the king ſhall” have it in his own 
ad nd, and in the land of others in one ſame degree, for he 
r- s it not in his own land in reſpect that he is the poſſeſſor 
er the land, but in reſpe& that he ispoſſeſſor of the crown, _ / 
ly d in that reſpect he has it alike in his own ſoil, and in the 


il of others So that his own ſoil is not the cauſe of his hav- 


at g ſuch ore which is therein, but the prerogative of his 

ze own; from whence it follows, that if he aliens the ſoil, 

ar does not thereby alien this point of the'prerogative of ; Hill. 29. Geo. 
le | n TRE his 2. B. R. Tucker 


inate: words, with which agrees Hob. 243- Davis 30. b. 


good by the ſaid act, and alſo the act is, that the let- 


en, patent ſhall be expounded, conſtrued, dee med, and 
on aged moſt beneficially for the patentees, which dlauſe 
” (aids the earl; and hereupon they prayed judgment for 
"by carl, | hw 


to the king. And this royal metal is given to him by 


eauford, per Moreton, arguends, where tbe crown transfers its property to a ſubjeR, it 
pt at the ſame time transfer any prerogative belonging to it, ſor it ges no more than the 
eſtate it hath. 80 note that nothing of prerogative can f roy without expreſs and detcr- 
t. R. 116. Noy x75. 


Dn the contrary it was argued by the counſel for the E for the 
en touching this point, who ſaid that as to the ſeveral Ween. 
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his crown in his ſoil, no more than in the caſe (as Gerard 

put it) where treaſure is hid in his land, and he gives the 

land to another in fee, he does not thereby give the treaſure 

_ +hid; but when it is found, the king ſhall have it as treaſure. 

trove, for this is a point of prerogative,” which is not given 

-=in:the gift of the land. So for the {ame reaſon :(Onflu 

aid) waif, eſtray, wreck, and the like, which belongto the 

crown, ſhall not paſs by a gift of the land in fee, becauſe 

4 2% Aſs. theſe things are collateral to the land. And upon this 

AI re at ground Wray ſaid that if a manor, which is within a-foref 

ihment 32. of the king, as Valibam, eſcheats to the king, who gives 

Dy "amr 18. this manor to another in fee, he has not in the gift of the 

Bridgm. 26. manor given him the liberty which he had in che manor 

Manw. Foreſt touching the foreſt, for nevertheleſs it is within the foreſt, 

Laws 156, 375. and ſuhject to the paſture of deer and wild-beaſts of the fo- 

reſt, and he cannot cut his woods there without the licenee 

of the juſtice of the foreſt, for this is a thing collateral to 

the ſoil. So that by the gift of the ſoil, a thing collateral 

to the ſoil, as matters of prerogative or liberties are, ſhall 

not -paſs. And if the king's tenant, who holds in capite, 

dies, having a wife, and after office found the heir has live- 

ry, in which the clauſe (of ſaving to the wife her dower to 

be aſſigned by the king) is not contained, yet, Onflow laid, 

the king may aſſign dower to the wife, for this belongs to 

bis prerogative ; ſo that though he has diſcharged himſelf of 

the land, yet he has not diſcharged himſelf of things 

of -prerogative in the land. And upon this ground 

he put the caſe in 31. Ed. 3. which was relied upon 3s 

T. 31. Ed. z. a leading caſe by all the other counſel for the queen that ar- 

Fitz. Quare Im · gued after him, and he cited it to this effect: 4 An advow- 

; Tong 5 " ge ſon deſcended to three coparceners, whereof the youngeſt 

Litt "th 23 was within age, and in ward of the king, and the king by 

Goaldſb. 17. his letters - patent granted to queen Philippa his wife the 

wordſhip and marriage of the youngeſt, and the fees: and 

- advowſons-which belonged to the wardſhip, and after ward: 

partition was made in the chancery, whereby the-firſt turn 

L + 333 ] * was aſſigned to the eldeſt, the ſecond to the middle, and 

the third to the youngeſt, who was the ward within age, 

with a ſaving to the king of his prerogative, the queen 

granted over to the earl of Arundel the ward and all that 

the king had granted to her, who granted it over to the 

eldeſt coparcener, the advowſon became void, and the el. 

deſt copercener pieſented, and the king brought a ſcire fa- 

e cias upon the ſaid partition in nature of” a quarg impedit, and 

Der ga BY award be had a writ to the biſhop : For before. part 
'2. 70. 37. 9. 

N 27. Fd. 3. 3. b. 38. Bro. Preſentation 19. P. 34. H. 6. 40. b. per Prifet, Kelw. I. a. Dy. 

$5. pl. 6. F. N B. 34. u. Bro. Preſentation 33. Dr. & Stud. lib. 1. cap. 30. Expoſitiones Vo- 

cabulorum 87. Co. Litt. 106. b. 186. b. 2 Rol. Abr. 346. G. pl. i. | 
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tion made, if the coparceners cannot agree, the eldeſt ſhall 

have the preſentment, becauſe it is a thing entire, in which 

caſe the eldeſt ſhall have the firſt preſentment by prerogative 

of her age, and the middle the ſecond, and the third the | 
third preſentment : d But when the third is in ward of the Rel. Abr. 
king, he by his prerogative ſhall have the preſentment 343. pl. 7. 
which the eldeſt and the middle ought to have, becauſe it is 

a thing entire, and his prerogative: ſhall take away the pre- 

rogative of the eldeſt and of the middle coparcener alſo; 

and when it comes to the third which is in ward, he ſhall 

preſent in right of the third, for this belongs to him of 

right, and therefore the king needs not to have a preroga- 

tive for the third preſentment + And this third preſentment 


t, the patentee, that is to ſay, queen Philippa, ought to have, 
0 Wh which is all that belongs to the ward, and all that the king 
E had in reſpe& of the ward: So that the eſtate which he had 
0 


in the advowſon by the ward paſſed by the patent; but yet 
auch right as he had in it under the title of his crown 
prerogative. ſhall not paſs without, expreſs words thereo 

© And thus we ſee that the eſtate which the king has in ſome 
© Wpoſſcflons, which he came to by the like means that others 
to come to them, is one thing, and the eſtate. which he has in 


d, them in right of his crown by prerogative is another thing, 
* and a grant of the one is not a grant of the other. So to 


ome to our principal caſe, where the king comes to the 
8 land by purchaſe or other acquiſition, as other men do, 
nd land beſides that has in it ſome benefit or commodity in right 
of his crown, as ore of copper containing in it gold or ſil- 

er, there by the grant of the land that which he has by 
prerogative ſhall. not paſs from him, for they are two ſeye- 
ral things, and in ſeycral degrees. © And therefore the pa- Hob. 243. 
entee ought to have apt words to make the one and the PZ. 2g. 
dther paſs to him, for it is not included in the grant of the 1 Co. 46. 5 
and that the king intended to paſs the vein of metal royal Jenk. 277. pl. 
nit, which is annexed to the crown, and which he has not 99- 

n reſpect 2 the land, d And true it is that where the pa- 
ent is made ex gratia ſpeciali, certa ſcientia, et mero motu, it 
all be taken —— for the —.— But, ſir, that "4m I =, 
s to. be underſtood with regard to a thing expreſſed in the 

atent, and which is ſnewn by the words to be intended to 
paſs ; but it ſhall not make another thing to paſs, which is 

ot expreſſed nor ſhemn by the words: to be intended. 

For if the king grants and intends one thing to paſs, theſe , Sid. Br 
ords cannot, make two things to paſs, viz: that which is . 
rpreſſed, and others. not expreſſed. And that is the caſe 

| here, 
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vide F. N. B. here, f And vpon this Wray ſaid, it appears that the pri- 

232. ory of Wenlock was one of the priories of the king's founda- 

tion, and yet we ſee that the king preſumed to meddle with 

a'mine of copper mixt with gold and filver therein, by which 

it is to be intended that altho' an anceſtor of the king had 

given the land to the prior with large and ample words (as 

they uſed to do to houſes of religion), yet the royal ore in 

it, which was not open but cloſe, did not paſs to the pri. 
or. | 

And as to the grant ſpecificd in the ſecond plea, viz. d. 

omnibus et fingulis mineris, this ſhall not make the mine here 

to paſs. For it is to be obſerved that there are two kinds of 

mines, viz. mines royal, and baſe mines. 8 Mines royal 

are thoſe which confi of gold or filver, or of baſe metal: 

containing gold or filver alſo. Baſe mines are thoſe which 

e Ne of baſe metals, or baſe ſubſtances, as copper, 

tin, lead, iron, or coals, not having in them gold or filver, 

Then here foraſmuch as the king and queen have granted 

to the carl all and ſingular mines which were parcel of the 

poſſeſſions of Henry late carl of Northumberland, and there 

are two ſorts of mines, the one royal, annexed to the crown, 

the other baſe, not annexed to the crown, but poſſeſſed in 

reſpe& of the land, or by grant, or by preſcription, or by 

„Lin. R 174. her means out of another's ſoil, h the baſe mines only ſhall 

116, Pala. 69. be comprehended and intended in the word (mines), and not 

Noy 175-1 Co. the royal mines, which ſhall not be taken to be granted. 

46.d.Jenk.277- For words uſed by the king, which contain things royal and 

8 things of a baſe nature, ſhall in favour of the king be taker 

483.4 bac. Abr. in ſuch ſenſe as ſerves beſt for the king, and as is agreeabl: 

163, 204, 213. with order and convenience, for when the words ſtand in- 

differently, and may be conſtrued one way or other, that 

which is moſt convenient ſhall be taken, and it is moſt con- 

venient that things appropriated to the crown and to th: 

prerogative royal ſhould tarry with the crown, and not be 

ſevered from it without ſpecial words, and that words in 

patents to ſubjects ſhall make ſuch things to paſs as are pro- 

per for and ſuitable to ſubjects. So that words which ſerve 

indifferently one conſtruction as well as another ſhall be 

taken in their fitteſt ſenſe ; and here it is not to be pre 

fumed that the king and queen, who granted to the paten- 

tee all mines which were parcel of the poſſeſſions of Hen 

late earl of Northumberland, meant or intended that an 

mine royal, which belonged to the crown, was parcel of hi 

poſſcſhons, but that ſuch mines as were proper and uſual for 

ſubjeAs to have, were parcel of his poſſeſſions, and fuch 

| were 


eVide Litt. R. 
113. 


Err 


e anew a con 


' tween party and party. b And there it is alſo put, that if, 
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were intended, and no other. And therefore the words 
(one et fingulas mineras) ſhall convey to the ear now de- 
ndant baſe mines only. And to prove that words in the 


| king's patents, which comprehend, things annexed. to the 


crown, or to the prerogative royal, or things of great im- 
portance, and alſo things of a baſe nature, ſhall. be taken 
and conſtrued to convey the baſe things only to the paten- 
tees, Onſlow put the caſe in 22. Af. i where the king had 2 A. plag. 


granted to the maſter of St. Leonard, omnia catalla tenentium — 


ſuorum felonum qualitercungue damnatorum, and it was ad- Pacers 32. 


judged that thereby he ſhould not have the goods of one of Noy 125. Lit. 
his tenants who was attainted de morie Ade Halton nuncii p 283 
domini Regis miſſi in mandatum ejus exegquendum, for altho' Abr. 194. D. 
the fact was felony, the offender was alſo a traitor, which pl. 1. Hardr. 44a 
is higher than a felon; ſo that the general + charter could | 334 
only be intended of common felonies, for which reaſon he 

ought to have had ſpecial words in it. * And there it is put, 

that if the king grants to a man return of all manner of * Bro. Patents 
writs, yet he ſhall not have return of ſummons of the ex- 
chequer, for this touches the king himſelf, and is not be- 

the king grants to me the iſſues, profits, fines, and amerce- _— _ 
ments of my tenants, and one who holds of me and of ano - R. 3. 4. b. Bro. 
ther is amerced, inthis caſe I ſhall not have the amercement, pc's S 
becauſe he is another perſon's tenant as well as mine. So 2 
that the king's charters ſhall be taken only to a common in- Lit. R. 114. 
tent, and other things which are not within ſuch common We 
intent ſhall not paſs by them from the king. © And: upon pl. r. 3 2 rm 


this point he put the caſe in 3. Ed. 3. Itin. North. where 


it was preſented that a bridge was broken down, whereby 73 24. 3.49 
the paſſage of the people was interrupted, and that an abbot ame 445. 
lord of the town had always uſed to repair it, upon which 12 Co. 7 
the abbot being put to anſwer ſaid, that king Henry, &cc. Sce Polt 487 
by his charter had granted to the predeceſſor of the abbot, an. 

that he and his ſucceſſors ſhould be always quit of the repairs 

of bridges, cauſways, and walls, which ſame charter was 
confirmed by king Henry the grandfather of the king which 

then was, and that it was allowed in a gue warrante, where- 

in it was awarded that he ſhould {go quit and therefore he 

demanded judgment, &c. And to this the juſtices there 

laid, that this clauſe which ſpeaks that they ſhall be quit of 

the repairs of bridges and cauſways, &c. is a general clauſe, 

which cannot acquit the abbot but only of making contri- 

bution to the days-works, and would. ſerve ell enough 

where the king has grantcd to a town murage, pannage, or 


pontage 3 
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pontage 3 but here he is charged by a ſpecial cauſe, where- 

fore it was ſaid to him tha! he ought to anſwer, whereupon 

he traverſed the preſcription. By which - notable caſe (he 

ſaid) it appears that the words in the king's charter, that he 

ſhould be quit of repairs of bridges, would not diſcharge 

him from repairing the bridge there, altho' it was within 

the words of the charter, becauſe it was not the common 

intent of the words. And thus we ſee that a ſpecial matter 

appertaining to the crown, as that was to take care that the 

people have their free paſſage, is not diſcharged by general 

7 Vin. Abr. tit. words, which are ſufficient 4 only to diſcharge a general 
Gran's H. 13. thing, but a ſpecial matter requires ſpecial words to dif- , 

pl. 34. charge it. © So (he ſaid) it ſeems by 9. H. 6. that if the 

„H. 9. H. 6. king grants lands in fee with warranty, the patentee ſhall 

6. {4 5 not recover in value by this warranty, if he has not preciſe 

OT — words in the charter expreſſing that he ſhall have in value; 

in value 22. for every warranty may have two effects, the one to rebut, 

Ante 243 (r). which it ſhall do there, and the other to recover in value, 

but that it ſhall not do in the caſe of the king without pre- 

"Ml, ” — ciſe words. f And he ſaid that in the earl of Northumber- 

3 Kiste. Fitz. 1and's caſe in 2. H. 7. it is held that if the king grants to a 

Grants 33 Bro. man all fines and amercements in ſuch a county, yet if the 

Patengs 109: , ſheriff, coroner, or other great officer is amerced for a 

1 K 10 . miſdemeanor, the patentee ſhall not have ſuch amerce- 

Dy.a69. pl 18. ments, for theſe are called amercements royal, and it is 

— = Ch there ſaid that the grant ſhall enure-to the grantee for things 

— vl. . olf common intendment, and the king ſhall have the things 

Jenk. 103. ſpecial. 5 And he alſo alledged the caſe in 43. Hſe. where 

2 Bol. K. 278. the king had granted to his eldeſt ſon the dutchy ot Corntwal, 

N 4%» cum omnibus ad eum ſpectantibus, ſimiliter cum wardis, mari- 

tagits, c. et ſimiliter alibi extra comitatum prediftum, non 

r 43 Als-plis. ob/tante prerogativa regis ; and one who held of the dutchy 

mum 39 Dy. by knights-ſervice, and who held alſo of one that was in 

268. pl. 18. ward of the king per cauſe de gard by knights-ſervice, died, 

2 Rol.Abr.1g5 his heir within age; and it was adjudged that the prince 

. l 5. ſhould not have the wardſhip of him, but the king, for it is 

there ſaid that the anceſtor held alſo of another, who by a 

mean held of the king as of the dutchy ; and the charter 

does not make mention that in ſuch ſpecial caſe the prince 

MI. 8. H. . ſhall have the ward, and the king cannot and ought not by 

2.3.3 Rol. Abr. ſuch general grant to be ouſted of that which belongs to him 

| — in right of his crown, without expreſs mention of the king's 

49, b. Lit. R. right be made in the charter. h From which judgment 

416.3 Co. 46.b. (he ſaid) and from the reaſon there given, we ſee that ge- 


neral-words-in the king's charter ſhall only enure to a yo 
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ral intent, and ſhall not take away from the king a ſpecial 

ugs to his crowti,” but” for ſuch matter rhe 
patentee ought'to have ſpecial words, ''So if the king makes 
ac Aatige; Und grants it to another, with furs rr 


a county p 


lia, and that all pleas within the coumy ſhall be there «Ky 


termined, yet he Himſelf ſhall ſue in his own court here" at 


for the general words will not "exclude the king from ſoit 
in his own court, but the patentee ought to have ſpetia 


py 
Wiftminfter his actions which ariſe in the county-palatinE';z . 
* 


words to that purpoſe. And note that ſuth*eaſe appears in Nota bet. 


5. Ed. 2. where the bing ſued @ quare impedit“ in the commn 1 


H. 5. Ed. 2, 


bench for an advoawſom in the'county-palatint of Durham, and Fits Quare Im- 


the defendant pleaded to the juriſdictius e the cuurt, and was Pedi 188. 
put 28 over. So that (he faid) general ends att CingyeFors 
enure to a general intent, and ſhall not convey from the og 


crown any ſpecial matter which belongs to the crown by 
prerogative, as that does to ſue in what court the king 
pleaſes. And theſe eaſes were confirmed by the reſt of ihe 


counſel for the queen that argued after him. And to the * M. 
like purpoſe Gerard cited the caſe in 34 Ed. 3. Where the Fiz 


king had granted to an abbot that he might amortiſe lands 
or tenements to the value of 1008. and he purchaſed an ad- 
vowſon which was held of the king in capite, ind yet by 


ad quod damnam it was found to be held of anothier,' and at 


the next avoidance'the king brought a guare impedit,''and it 
was there held, that if it be holden of the king in capite; the 
— was not a ſufficient grant io purchaſe ; and therefore 
iſſue was there taken, whether the advowſon, at the time 
of the purchaſe, was held of the king in capiteyor not. So 
that by this licenſe things of the value of 1008; which were 
holdeniof another than of the king were intended. From 
whence it appears that words im the king's grants ſhall be 
conſtrued to a common intent, and ſhall hot make à thing 
to paſs which belongs ſpecially to the crown, 1h it is'with- 
in the words. And Mray affirmed this caſe, and ſaid that 
it differs from the caſe in k 47 Aft. cited on the oer part, 
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fof there the king's charter named the houſe}! in which caſe te 331 ). 


9 


it + could not be taken that he was miſcbnuſant of the te- [ 1 33 


nure ; büt in this laſt eaſe the patent is getieral, viz. that 


he might amortiſe lands or tenements to the value of 1568. - 

without naming what lands or tenements, and ſo (he fad) 
is the diverſity, and he did' not aſcribe it to the elauſe de. 
gratia ſpeciali in the one caſe or in the other: '® And to the, 
ſame purpoſe he cited the caſe in 19. Ed. 3. in a guare im- 
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edit, where the king gave licenſe to a prior to appropriate 

an adyowſon, who accordingly did ſo, and the avowſon was 

held of the king, and for this cauſe the king claimed it, 

and brought a quare impedit, and it ſeems. by the book. that 

the charter, which did not recite the tenure, was not a ſuf- 

A ficient warrant to appropriate the advowſon, wherefore the 

prior traverſed that it was not held of the king. So that 

words in the king's charter don't exclude the king from any 
ſpecial advantage, without expreſs ment ion thereof. 

Nota bene. Note here that in this caſe the advowſon as named, as the 

houſe was in 41 Aſs. and quzre if the diverſity between" the 

caſes is not by reaſon of the den de gratia. ſpecial!,. which is 

in the one caſe, and not in the other. Sek ahold 
2. 1 H. 5. 23. Þ And to the like effect he cited the caſe. of the ſanQuar 

26. Fita Corone of Culnbam in 1. H. 7. where the words in the king's. chat- 

2 8 ter made to the abbot of Abbington were, ut inhabitatores ejus 

_ nullius regis aut * ina ſuorum, ep1ſcopive, aut ſuorum 

officialium jugo inde deprimerentur, ſed in cunctis rebus, even- 

EE tibus, et diſcuſſionibus cauſarum, abbatis menaſterii preditti 

un rz decreto ſubjicerentur, which were not ſufficient to make a 

ſanQuary for treaſon, but ſhould be taken to a, common in 

tent, and not to take away from the crown a thing of ſo high 

a nature, and which is ſo nearly annexed, to the crown, 

without expreſs words thereof in the charter. Wberefore 

the counſel on this part concluded, that from theſe caſes it is 

manifeſt that words in the king's charters ſhall enure to a 

common intent, and ſhall not deveſt out of the king things 

of a high degree, or things which are annexed to the crown 

in point of prerogative. From whence it follows that the 

word (mines) here will be ſufficient to convey baſe mines, 

but not mines royal which belong to the king by preroga- 

tive ; and the words de gratia ſpeciali, certa ſcientia, et mer 

motu will not make other things to paſs, which are not 

comprehended in the nature of the words, but for ſuch things, 

and no others, as are within the meaning of them, the 

words will make them to be largely and favourably: con 

„ ſtrued and extended to the benefit of the party. And 

— 0 ye Gerard ſaid that about 24. H. 8. a caſe came in queſtion 

Patents 104, concerning the manor. of Bowerhall in Eſſex, which the 

B. N. C. f. 5. king, de gratia ſpeciali, certa ſcientia, et mero matu ſuis, had 

. C0.43-d.46 4 given to one and to his heirs males; and it was the, opini- 

A. +43 on of the juſtices, that no eſtate of inheritance: paſſed to the 


| Mage 416. patentee by thoſe words, for they will not make an <cſtate- 
441 3 | «1 2 . ; ; 
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tail, nor a d fee-ſimple in the caſe of the king, notwith- n 
ſtanding they are e gratia ſpecial, terta Tg De. for caſe ofa com- 
his intent was thaf it mould not go to the heirs females of Nr 
the patentee, nd he cannot make a new courſe of inheri der Therp 44 
tance, and (certa-ſcientia) will not conclude him from''[ay-'to be fo ad- 
ing that it was no ſuch courſe of inheritance as he intended, Judged in Par- 
And as to what Shirborn © has ſaid, that if the carl'ſhould Alten, cafe. 
not have the mines royal, he ſhould take nothing by the Bro Eſtates 33. 
word (mines), for that baſe mines ſhall paſe by the grant of? Co. a. b. 
the land; fir, what then ? they are words of ſuf phate as RG 
to mines in the ſame land, as the words are of ' granting Cromps, 1G. 
wards, marriages, and eſcheats, which ate frequeritly"pur 21. b. 
in patents; of elſe if they be not words of ſurpluſage, 'they « Ante 333 (b) 
may take effect for mines which Henry the late carl had#in | 
the lands of others. ' And as to the ſtature of 4 5 Philip rages 
and Mary, Barham. faid, true it is that the act makes the 
letters · patent good, not wirhſtanding the want of the true 
name of the natures; kinds, arid forts of the hereditaments ; 
but how ſhall they be good ? Sir, the act ſays, according to 
the tenor of the ſame letters-patenf.” And true it is that the 
aQ ſays that the letters-patenr ſhall be expounded,” con- . 
ſtrued, deemed, and adjudged moſt benefictally for the n 
tentees 3 but, fir, how ? the act ſays aſterwards, according 
to the words and purport of the letters- patent. 8o that he 


obſerved for the nature of the things, ng 
for the beneficial conſtruQion of che patent towards the pa: 8 
rentee.* And then, he aid, if in the word (dend) inthe 
one caſe the royal ore is not granted, and in he word 
(ming?) in the other caſe the mine royal is not granted, but 
the baſe ore and the baſe mines are only granted, the act 
does not extend but to the nature of the baſe ore and of the . 
baſe mines which are granted, and as to them it ſhall be be- g 
neficially expounded for the advantage of the patentee, and 
that is, according to the tenor, words, and purport of the 
letters- patent; and by this conſtruction the intent and ef. 
ſect of the ſtature is ſatisfied, but not by conſtruing the 
ores and mines royal to paſs, for that would be contrary” to 
the tenor and purport of the patent. 80 that the « matter” 
reſts upon the expoſition of the words, as well as if it had 
been before the act, and the words ate to be confirucd ut 
ſupra, wheteupon he and the other counſel on the ſame ſide 
prayed judgment for the queen. 
And in this argument ſome them on this part affirmed: 
that this mine, being a mine yal, could not be granted 
"SOT I 3H2 nor 


| Michaelis Te 19 54 fo Tlaabec, Lon Ns 


| ——_— to the preragative Heß the gy. and 
the king, than this is, may be granted 1 to 5905 as 9 F 
ito ſaid. | f For if the 15 impeaches any. ihe for felony, as 0˙ 

or robbery, or the death of a mans and $ Ar- 
7 2, ps Cas . = an indictment at the hio 1 50 Wo Pal not 
2 Hawk PC veer: battle, againſt the king, . b caſes battle, ought 
427 E be waged. in proper, perſon, and not by, '{ e and 
CES SUE it would. be very. dangerous for the king If "the law uld y 
[+336 ] force him to wage battle in propet + perſon, with eve eve ery Felon 

whom. he impeaches and puts to anſwer, wherefore | be law 
not admit it, but the king by prerogative ſball. out” | him, * 

of battle, and the king grant ſuch prerogative to ano: 5 

ther, + as appears in pF 3 where the King granie | 10 
+ P. 20. Ed. 3. the, citizens of London, that none ſhould wage battle aga 
ug. Ma. £d.z. them in an appeal, and there it ſeems the, the, N 
Firs, Ibid. 157. good. —5 that the king may 257. 2 point of bj $ Tn 
» Hawk. P. ©. 2 40 hie own perſon iq that of ano ther. if a man 
{. kes the, k ing 3. my We the 19 4 may take 'or 
ſeize the party's, goods until be has made reſtitution, as 3) is 
4. the — courſe.in the exchequer, and the king may. th, 

Fus. Grant 105 grant ower. to another, as appears by 8. R. 2. where 
— granted: to the town of Lynn, that they ogld 
be quit of tol Ke the realm, and alſo granted; b) 
het fame. chatter, that if pay Joo! took toll of them contrary to 
the ſame charter, they might take Withernam for the ſame 
* another time within thei juriſdiction z by force. whereof 
hey juſtified, in replevin, the taking in Jieu of Miba 
he —.— of a merchant of Nen le- upon · Dune, 9 wer 7 Mer 
brought within their juriſdiction, for that hey. of N. e 
tlerupon-Tyne had taken | goods for toll of divers merchants 

0 


. 


of ne. and the taken at [Lynn they detained in put. 
F lieu of Miller moore becauſe they Neweaflle-apon-Tys — 


1 | would got deliver the other, goods ; and as it ſeems by the 

book the taking is good 2nd juſtifiable, And if the Jaw be 
] ſo that the king may grant to another a point of bis hide nd 1 
gatiye:in theſe caſes, a. fortiore he might in our Fs 
W is but a revenue ot * 3 40 


| And after theſe arguments made at the bar, | 
tices and barons aſſembled ſeveral times thi ſame term to = Term 39 
confer together upon the matter. And then they took ref- C. 
pite further until Hillary term then your followings in whjeh 
term they aſſembled twice, and at laſt they gave their Te- 
veral opinions, and the cauſe thereof, at which I was not 
preſent, for there were none preſent but themſelves and the 
counſel who, had argued for the queen. And (06.7 0s in- 
ſormed by ſeveral of them who. were there) their reſolution - _ + 
was as fol ows, "5 3, pep AIG e e e e ee 

Firſt, all the juſtices and barons. agreed, * that by the law: vin. Abr. tit. 
all mines of gold and ſilver within 155 realm, whether they Prerogative K. 
be in the lands of the queen, or of ſubjects, belong to the ® pl. 25. 
queen by prerogative, with liberty to dig and carry away 
the ores thereof, and with other ſuch incidents thereto as 
are neceſſary to be uſed for the getting of the ore. e 
b Allo Harper, Southcote, and Weſton juſtices agreed, » Vin. Abr. tit. 
that if gold or filyer be in ores, or mines of copper, tin, Frer ive K. 
lead, or other baſe metal in the ſoil of ſubjeQs, as well the ] ©. 1 
gold and ſilver as the baſe metal entirely belongs of right to} Finch 146. 
he ſubje& who is the proprietor of the ſoil, if the gold or 2 Finch 132, 
ſilver does not exceed the value of the baſe metal ;_ but if 
he value of the gold or filver exceeds the value of the cop- 
der or other baſe metal, then it was their opinion that the 
rown ſhould have as well the baſe metal as the gold or fil- 
er; and in ſuch caſe it ſhall be called a mine royal, and 
dtherwiſe not; but if the baſe metal exceeds the value of the 
old or filver, then it draws the property of the whole to the 


of the juſ- 


w roprictor of the land. But they three agreed, that fora(- 
44 nuch as the information ſets forth that the ore and mine of 
5 opper contained in it wo or filver, and the defendant has 
1 ot denied it, but has fully confeſſed it, thereby it ſhall be 


ken that the gold or filver were of the greater value, for 
e beſt ſhall be intended for the queen; and therefore they 


1 ſented with all the other juſtices and barons, that judg- 
of nent ſhould be given againſt the earl, and for the queen. 
; zut all the other juſtices and barons of the exchequer una- | 
by imouſiy agreed, © that if the gold or filver in the baſe+ But ſee Po 


etal in the land of a ſubje & be of Heſs value than the baſe 338, 339. the 


* etal is, as well the baſe metal as the gold e be. nn 

; gold or ſilver in it be- , 10; chi 
5 dng by prerogative to the crown, with liberty to dig for it, 2 1 
25 nd to put it upon the land of the ſubject, and to carry it firong reaſons 


y from the nee; and in ſuch caſe itſhall be called a 9 mine — ng La 
| 054 | | royal, 162, 163, 
+ But now by the ftatute of 17”, u 2 cp, 30, vo dach mins hall be called u mice 
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royal, for the records don't make any .diſtinQion hefein, 
but they are general, and prove that all ores or mines of 


copper or other baſe metal containing or bearing, gold or 
filver belong to the Kings And where Wifion (aid, that 


there is a text in the civil law to this effect, viz. that by 
the negligence or poverty of the proprietor of the ſoil paſſin 
fodi omnia metalla in alieno ſolo, invito domino, quia utile 9 
reipublice, et aliter non ; to this Saunders chief baron faid, 
e that the ſame law ſays, guid optima legum interpres &ft con. 
ſuetudo, and here there is conſuetudo, for the precedents and 
the accounts prove that from time to time it has been a cul- 
tom and uſage, that the kings of this realm have had the 
profit of ſuch mines of baſe metal containing or bearing gol 
or ſilver, without any diſtinQion with regard to the value 
of the gold or ſilver, be the ſame greater or leſs than the 
baſe metal. Wherefore he and all the others (except th: 
three above mentioned) took it that the whole ore and mine 
belonged to the queen, altho' the baſe metal be of the great 
er value, And here it is confeſſed by the defendant that the 
ore and mine of copper contains in it gold or filver, fo tha 
it agrees with the precedents. And therefore as well th: 
other three as all the reſt unanimouſly agreed that judgment 
ſhould be given for the queen upon this plea, altho? the) 
differed in the matter itſelf, and in the teaſons of the judy 
ment, as it is ſhewn before. 
«Vin. Abr. tit. f Alſo they all agreed, that if the ore or mine in the ſe 
Prerogative K. of a ſub;e& be of copper, tin, lead, or iron, in whidf 
. Fs there is no gold or filver, in this caſe the proprictor of t 
where the re- ſoil ſhall have the ore or mine, and not the crown by pren 
porter cires au- gative, for in ſuch barren baſe metal no prerogative is gi 
thoritics en to the crown. | 
. is no uch 5 Alio they all agreed, that a mine royal, whether of bi 
mine as this n metal containing gold or filver, or of pute gold and fil 
8 only, may by the grant of the king be ſevered from th 
rally ſome por. CTOWN, and be granted to another, * it is not an incide! 
tion f gold or inſeparable to the crown, but may be ſevered from it by a 


ſilver ore in and preciſe words. 
every baſ me- 


tal, and thercier that this point of the reſolution is vain, and proceeds from the want 
knowing the nature of baſe mines. t Vin. Abr. tit. 8 pl. 18. 


( +337] + But all the juſtices and barons (except the ſaid thr 
| juſtices, and they alſo, if ſo be theſe ores and mines 
queſtion ſhall be called royal) unanimouſly agreed that 

ores in the firſt plea ſpecified ſhall not paſs to the earl by !! 

grant of the land, nor the mine in the ſecond plea ſpecific 


* Kitch, 474. 
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avail the carl in this caſe, becauſe the tenor, words, or pur- 1 ew. 5: 


483, 


purt of the charter don't extend to a mine-royal. But the 4 Bac. Abr.163, 
lord Dyer chief juſtice of the common bench ſaid, Þ that if 204, 273. 
the queen has a mine-royal in the ſoil of F. S. and ſhe ex »s.p.Jenk.277 
gratia ſpeciali, certa ſcientia, et mero moi u ſuts, nts to a pl. gg. Vin. 
ſtranger all mines which ſhe has in the land of F. S. by this Abr-tit. Prero- 


void and without effect, becauſe ſhe cannot have a baſe 
mine in the ſoil of another; and therefore when ſhe ſays 
ex certa ſcientia, and recites that it is in the ſoil of another, 
ſhe ſhall not be taken to be miſconuſant of the thing, for 
which reaſon it ſhall paſs. But it is not ſo here, for the king 
and queen might intend to make baſe mines paſs, ſo that the 
words may be ſatisfied in that intent. 

And the lord Dyer ſaid in this caſe, that although the 
vein or ore mentioned in the firſt plea was not open, but 
cloſe, at the time of the date of the patent, yet it might be 
termed a mine, quia de mineris alique ſunt occulte, et alique 
apertæ, and that which is not open may be called a mine, 
in his opinion. And baron Frevil held, that if there is a 
vein of copper in the mine without mixture of gold, and in 
digging further there is a vein of gold with little or no other 
metal in it, in this caſe it ſhall be called a mine of copper 
and gold, and not a mine of copper only, although in the 
firſt vein there was nothing elſe but copper. | 

And Mead took exception to the freue becher k 
was not ſhewn in what town or hamlet Newlands. lay; fo 
that if the defendant had pleaded not-guilty, it was uncer- 
tain from whence the viſne ſhould come. But all the juſ- 
tices and barons agreed that the information was good, be- 
cauſe it is but in effect for a treſpaſs, for which the queen 
ſhall recover only damages; and here there is no iſſue to be 
tried, inaſmuch as there is a demurrer in law, © in which 


caſe it is not ſo neceſſary as it ſhould have been if iſſue had 


been joined triable per pgis. But if it had been in an acti- 
on real, there it ought to have been ſhe wn in what town or 
place the land was, for otherwiſe the ſheriff could not know 
where to put the party in ſeizin if he recovered; whereas 
| | here 


grant the mine-royal ſhall paſs, for elſe the words would be f. 3. * 


8. P. 3 Leon. 


73. 
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here there ii no ſuch cauſe. but damages only 3 vera- 
by for 1 mig for which reaſon the exception was di 
| owe 2. / g 


© 


... the words (od bumilem Patitonrmn 1ju 
Prerogative E. dem comitis) diminiſh the force of the words de gratia ſpeciali, 
c. 3. Pl. 4. ac ex certa ſcientia, et mere motu] for the charter ſhall not be 


The reſt of le And becauſe the barons here not yet, Sc. day is given 
record. here to the aforeſaid Thomas earl of Northumberland, in the 
ſame ſtate in which it now is, until the octave of St. Hillary, 

that the ſame barons here in the mean time may further 

adviſe themſelves touching the premiſſes, and may delibe- 

rate thereupon. with the juſtices of both benches. And 

thereupon it is agreed between the barons here as well by 

the aſſent of the ſaid attorney of the lady the queen, as of 

the ſaid attorney of the aforeſaid eat, and of the counſel» 

lors learned in the law of the ſame earl, that ſome perſons 

leatned in the law as well of the counſel and behalf of the 

ſaid lady the queen, as of the counſel and behalf of the 

| +, 4441 +.4.% aforeſaid 


Tony. 
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aforeſaid carl, be in the mean time publickly heard to ar- 
ge, touching the aforeſaid matter- in lau and other t] 
premiſſes, in the chamber of this exchequer 8 
called the Eæcheguer- Chamber before the ſatnic barons affiſt l 
ed by the ſame juſtices of both benches,” Afterwards in the 
mean time between the atoreſaid octade of St.” Michazt and 
the aforeſaid oQave. of St. Hillary, viz. in the atorefaid 
term of St. Michael, as well the ſerjeants of the ſaid lady 
the queen at law, and the attorney and ſolicitor , general of 
the laid lady the queen, on behalf of the faid lady the quern, 
as three learned in the law being of the counſel of the afore- 


ſeveral days in the ſaii Exchequer-Chamber, betore the bas 
rons of this exchequer aſſiſted then there by the aforeſaid 
juſtices of both benches, were openly and ſeverally heatd to 


K. % DD 5,.,v 5 We Cu T1 TO 25 - 0 OM 


- argue at large, and + ſummarily, and what they could” or 
a would ſay thereupon on both ſides concerning the aforeſaid 
- matter in law and the reſt of the premiſſes (the record'afore- 
5 ſaid being then there read over and recited). hich ſame 
7 ſerjeants of the lady the queen at law, and the at oreſaid at- 


torney and ſolicior of the ſaid lady the queen, in and upon 
certain arguments on behalf of the ſaid lady the queen to 
prove and maintain her prerogative aforeſaid in the laid in- 
formation ſpecified, produced, laid open, and ſhiewed' be- 
fore the afoteſaid juſtices and barons, among other ings, 
divers and many records of comn,iſſions, acco unts, de- 
miſes, and other precedents of this exchequer aforeſaid, 
manifeſtly and ſtrongly declaring, proving, and t naintain- 
ing the prerogative. ot the lady the queen to have ſuich mines 
and metals by reaſon of her ſame prerogative in manner 
and form aforcſaid. And at the aforeſaid octave o f Sr. Hit 
lary the aforeſaid Themas carl of Northumber/and e ame here 
by the aforeſaid Thomas Fanſhaw his attorney a forefaid ; 
And becauſe the aforeſaid barons here will furth tr adviſe 
themſelves touching the premiſſes, that in the mean time 
they may deliberate further upon the premiſſes with the 
aforeſaid juſtices before they give judgment thereoi1, day is 
given here to the aforeſaid 7 homas carl of Norths mberiand, 
in the ſame ſtate in which it now is, until the oct. ve of the 
Purification of the bleſſed Virgin Mary next com ing. At 
which day the aforeſaid Thomas earl of North; umberland 
came here by the aforeſaid Thomas Fanſhaw his attorney 
abovenamed, And the premiſſes being ſcen and u nderſtood 
by the barons here, and mature deliberation amorzgſt them 
being thereupon; had, becauſe it ſeems to the ſame N 


„ 


aforeſaid matter in law and other the 


ſaid carl in the premiſſes on behalf of the'aforeſaid earl, fiye 


[+ 338} 


Judgment. 


Meta beneby the There ſeems to me to be a diverſity between a mine of copper 


formation ſpecified, within the aforeſaid waſt-Jands called 


1 
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that the aforcſaid pleas by the aforeſaid. Thomar carl of Nor- 
thumberland in manner and form aforeſaid above pleaded, 
and each of them, and the matter therein contained, As. to 
the aforeſaid interruption and diſturbance of the aforeſaid 
Thomas Thurland and Daniel Howſeter, and other the afore- 
faid labourers in the mines and ores aforeſaid, as well from 
and in the making and continuing the ſearch and digging 
aforeſaid of the lands and mines for the 6re and metal afore- 
ſaid belonging to the ſaid lady the queen by reaſon of her 
royal prerogytiye in manner and form in the aforeſaid in- 


Newlands in the aforeſaid information ſpecified, as from 
and in the aforeſaid taking and carrying away of the afore- 
ſaid fix hundred thouſand pounds weight of ore and metal 
of copper aforeſaid there in form aforeſaid dug up and laid 
upon the land, arc inſufficient in law to diſcharge the ſame 
earl from the aforeſaid contempts and treſpaſſes, or any of 
them, by him of for and in the ſame interruption and diſ- 
turbance in form aforeſaid done and perpetrated ; it is con- 
ſidered by the ſame barons that the aforeſaid Thomas earl of 
Northumberland be convicted of the aforeſaid contempts and 
treſpaſſes by him of for and in the aforeſaid interruption 
and diſturbance of the aforeſaid Thomas Thurland and Dani- 
e Howſeter and other the aforeſaid Jabourers in the ores 
and mines aforeſaid in form aboveſaid done and perpetrated ; 
and that the ſaid lady the queen recover againſt the afore- 
ſaid earl of Northumberland her damages by occafion of the 
aforeſaid interruption and diſturbance ſuſtained. But be- 
cauſe it is unknown what damages the ſame lady the queen 
has ſuſtained by occaſion thereof, the ſheriff of the aforeſaid 
county of Cumberland is commanded that by the oath of 
good and lawful men of his bailiwick he diligently enquire 
what damages the ſaid lady the queen has ſuſtained by occa- 
fion of the interruption and diſturbance aforeſaid : And 
that the inquiſition, Oc. And likewiſe it is conſidered by 
the ſame barons here that the aforeſaid Thomas earl of Nor- 
thumberland, as to the aforeſajd intruſion by him above in 
the information aforeſaid ſuppoſed to be made into the afore- 
ſaid waſt or mountainous lands called New/angs in the ſame 
information ſpecified, go at preſent without day, ſaving 
always the right of the queen if at another time, . 


containing in it gold, and a mine of gold containing in it copper. 
For when it is called @ mine of copper containing in it gold, it 
| | is 
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bes Lak en 
Ii to be intended that the copper is the; greater, and the ge the 

leſs, for every thing contained. is leſs than the thing which ton- 

tains it, and that which comprehends another thing is greater 

than the thing comprebended ; and f orafmuch 1 the copper 15 

d preater, the mine takes it now Hein it, and_ ie called” e 

mine of copper containing gold. And for the ſame. regſon if it 

is called a mine of gold containing copper, the gold, from. whence 
"the mine has its nome, is the greater, and the copper the 77 

And this is agreeable to the notion of thoſe, who have treated of 
"minerals, as George Agricola, and Chriſtopher Eucelius, © 

and others. From whence it follows that the records of the ex- | 
chequer, which prove that the king had the mines of copper cou 
taining or bearing gold or ſilver, prove that the king had the 

whole where the gold and filver were the leſs. But, how the 

greater or the leſs ſhall be eftzemed ſome are in doubt, that is le 

ſay, whether it ſhall be taken according i0 the quantity, or ac» 

cording to the ralue. For ſome ſay it ſhall be ejleemed accord- 

ing to the. quantity, and therein they confeſs that true it is, as 

to the quantity, . the thing which comprehends the other is greater 

than the thing comprehended, as of a hog ſhead of wine, or a 

barrel of ale, for the bog ſbead in quantity 1s greater- than the 

wine, and the barrel than the ale, but not in value, and yet it | 
takes its name from the greater, and therefore it- 1s called a 
hog ſhead of wine ; ſo that the name proceeds from the greater. 

So in the caſe of a mine, the mine of copper containing gold has 
its name from the greater in quantity, but not in value, for it 
may properly enough be 1 that of a mine of copper containing 

gold, the gold may be the greateſt in value. And thus it ſeems 

te them that the precedents which prove that the ting ought to 

baue mines of copper or lead containing gold or filver prove no- 

thing 3 the aſſertion of the three juſtices. But if ſo be the 

mine ſhall take its name 2 the greater in value, and not 

from the greater in quantity, then the precedents prove direttly 

+ contrary to the opinion of the three judges, and confirm the . 
opinion of the others who were the majority. Fer if it ſhall be L 1 339 J 
taken that mines of cpper containing gold or ſilver (which is to- | 

e 


as be under flood, 1 e copper is of greater value, and the | 
- gold or filver of leſs) ſhall belong 2 to the king by the pre 
e tel | 
cedents, ergo the precedents prove the law to be diredtly contra- 

8 ry to the opinion of the three juſtices. So that in order to un- 

Hand the precedents, it is to be known whether in the words 
(mines of copper containing gold or filver) the copper ſhall be 
4 taken the greater in quantity, or the greater in value. And it 
+ ſeems to many that the name ſhall be taken from the value, and 
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not from the quantity, for that every thing if efleemed accord. 
ing 6% iu, value”; quære de hoc. 1 n 145 
An if ſ be that by tbe precedents the cron ſhall have the 
tohole mine-where the gold or filver is of leſs value than the dale 

metal, yet it ſeems reaſonable to have regard to the value of 1 
geld u filver, for if there 1s no more than a quilfal of gold or 
filuer in à great value of copper, as Bell ſaid, it is not reaſon- 
able that ſo ſmall a quantity ſhould be reſpected, but the quanti- 
ty ought to be ſuch as is 'of ſome value in itſelf over and above 
3 the tharges of getting it, and above the baſe metal —_ 
6 fa Ante 428 therein. * For if the value is not regarded, but the gold or fil 

(c). Note, the ver, be it ever ſo little, ſhall entitle the crown to the ww 

1 ur- mine, from thence it would follow that the crown would have 
get — all the mines of baſe metal in the realm, if that be true which 
ly to impugn hee who are ſkilled in re metallica haue written. For (as 
the e e the ancient authors in this art affirm) there are but fix kinds of 
1 metals in the earth, viz. gold, ſilver, tin, copper, lead, and 
tiende wherein iron, for that which is called in Latin chalibs, and in Eng- 
it is taken; and % ſteel, is but the harder part of tron, and that which is 
— called in Latin auricalcum, and in Engliſh lattin, as alſo that 
be the conſide- Whith wwe call in Engliſh braſs, are not metals of themſelves, 
razion of the hut are a compoſition of copper and other things. For there is a 
5 lions (whereof we have a great number in this realm, as I have 
30. whereby it heard '} which we call the calamine-ſtone, and which, as 1 
is cnacted, het tale it, is the ſame one that is called in Latin cadmia, and 
eee copper by ſome lapis calaminaris, ſome of which flanes have gold in 
lea, Ball be ad. them, and others none, and this flone is fuſile, and is uſed to 
Judged arezal be melted with copper, and from the copper and this flone mixed 
—— and melted together lattin is made, which is more valuable than 
may be extrafled the copper alene, for the ſaid flone being melted along with the 
01. of the gow copper makes the copper more flexible, and turns the colour of it 
3 — from red to yellow, like to the colour of gold, and becauſe the 
have cht ore of copper melted with it is made more precious, it is of greater price. 
tuch mines, And braſs 1s made of copper mixed and melted along with tin 


paying for the read, and becauſe the copper itſelf is debaſed by ſuch a compo- 
Ong ſition with a mere baſe metal, it is of leſs price. So that ( . 
fedin the ancient authors have written) there are but the ſaid ſix kinds of 


— 
2 metals fiſil and malleable, which in Latin they call corpora 


. cap. 6. 


v Fxcelius lib. 
1. cap. 1. 


tionis veluti Deus optimus maximus omnium animalium 
conſtituit marem et fæminam, &c. tali modo Deus in rebus 
etiam metallicis conſtituit generationis principia marem et 
fæminam, ct voluit materiam eſſe omnium metallorum ſur- 


metallica,” and (as Þ Eucelius ſays) conſtant ex ſulphure pa- 
tre, et argento vivo, matre. For he ſays, principia genera- 


Tue Cale of Mines, in Seacet: 
Jur, ut pattem, et atgentum yivuoi, ut er dal e 
bene ein dai deer Hetzel et Ae dee. 
etſi autem ex his duobus prinèiplis, Tulphure'et DT 
vo, quaſi patre et matte, . coeuntibus omnia metälſa Pro- 
ereanter, quorum multz ſunt ſpecies et diverſe, natura 
tamen ſemper 'propogit et conteddit ad perfeQiMitaum me- 
tallum, ſcilicet, aurym., | Accidentia vero diverſa 'ſaperve- 
| ita, et "ſecundum puritd= | 
JAS SY on dar MY + 3 LIED. | Le 1.45» , Toy) ns 
tem et impuritatem ſulphuris et atgenti vivi, pura et Impb- : 
ra generantur metalla, veluti ex leproſis parentibus ferm 
procreantur filii, And afterwards he ſays that gold ig RE e 
phur and quickfiver dual filius et perfeAifimurh meiden, 
naturz, et paululum Amann commixtione argentt vivi, 
fit argentum, quaſi filia ignobilior ftatte auro. 
And the other metals, viz. tin, cp, lead, and. icon, 'as 
inferſec meets proved, {ren thor Jer [R0r 2 

vbo were by accidents become imper feel, veluti, leproſi lit ex 
leprofis parentibus. EIN CEN : 
And it ſeems by the aſſertion of < Agricola, in his book de te- ”——— 
metallica, that there is naturally in theſe baſe metals ſome por- gd ce 
tien of gold or ſilver, for thus be ſays, naturaliter autem po- metal accord- 
tifimum auri quædam portio ineſt in argento, et in ere 2 — 
argenti quædam in auro, in ære, in plumbo nigro, in fer- 4 
ro ; æris aliqua in auro, in argento, in plumbo nigro, in ty, as it ſeems. 
ferro; plumbi nigri aliqua in argento; ferri denique quæ- 
dam in ære. And he goes further, and ſbetus the way 
which the one metal may be divided from the other when it 15s 
melting in the veſſel ; ſo that according to his authority, gold 
and ſilver is naturally in copper, and filver is naturally in iron 
and lead. And it is to be obſerved that he uſes the word (s 
for copper, for that is the proper Engliſh for (8), and it has 
no proper ſigni fication but that, though by a figure much uſed, 
braſs and lattin are called (x5), becauſe they conſiſt chiefly of 
2 Wherefore if no regard be had to the qunntity of 
the.gold or filver that is found in the baſe metal (inaſmuch as 
there is naturally ſome in every baſe metal), the king would 
have all mines of baſe metals in the realm. And then the re- 
ſolution d of all the juſtices and barons, that the ſubjett ſhall . Ante 336 (fl. 
have ſuch mines of baſe metal which are void of gold or ſilver 
in his own land, is vain and of no effeet, for by the ſaid author 
there is no ſuch mine in this realm, or elſewhere : $0 that ſuch 
reſolution is grounded upon an ignorance of the nature of baſe 
mines. And therefore it ſeems to be reaſonable and fit to conſider 
the nature of baſe mines, and the value of the gold or filver " 
te 


oy 


nientia diverſa transformant meta 
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* Crompt. J. C. the, baſe. metal, © and that it ſhould be at leaft of ſuch value as 
211. b. to.counterbalance the. charges of getting it, or elſè in 777 
it 1s not reaſonable that it ſbauld draw to the crawn the 525 

iy of the baſe metal, but the proprietor of the foil ought to have 

* the geld and ſilver alſo along with tht baſe metal. But this pre- 

ciſe point was not left jo the judges to determine, for thiy were 

tiſcharged of that by the defendant's confeſſion that the ore con- 

[+340 ] e gold or filver, which ſhall be + mutended the belt fer the 
queens viz. that it was of ſufficient value ; but the earl ou bt 

. Crompe. J. O. 19 have ſhewn “ that the ore contained ſome gold e ſilver, 'but 
111. b. 113. a. not of the greater value, nor as much as would difray the charger 
of getting it, abſque hoc, that it contained gold" or ſilver in 

other manner, and then by this or ſuch like pleading" the judges 

toould have been preſſed thereupon in point of Judgment, w ich 

is now paſſed over by the pleading.” OO OOO 

And for the better un, Ron ng whether any baſe mines are 

. void 0) gold or ſilver, it is good to Ino authors an experienee, 
for the truth of this matter ought to direti the {ulgments of the 
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The Pleadings Brett verſus Rigden. 
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4 report of  judgmint and of the cciſc thettaf given, irt ar- 
gument, in the Common-Beneh in Lrinſty 
tenth year of the reign Fd Jo c rant in 4 
1 replevin brought homas V ſett plaini 


=, 
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HN Rigden was: ſummoned to anſwer, Thomas: Brent K. 


of December, in the 6th year of the reign of the Jady the 
queen now, at Kingſnoth in a certain place called- Linnets 
and Colneti, took the oattle, ui. three cows of him the ſaid 
Thomas, and them unjuſtly detained againſt »gages,A 

pledges until, c. Wherefore: he ſays that he is preju: 
diced, and has damage to the value of 110/;-and thetefote he 
produces the ſuit; Mr. th 


comes and defend the force and injury ben, H. and 
well avows the taking of the cattle: aforeſaid in the aforeſaid 
place where, c. and juſtly, He becauſe. he ſays that the 
ſame. place in which the taking of the cattle afoteſaid is ſup- 
poſed to be done, is, and at che aforeſaid; time of the ſaid 
taking above ſuppoſed to be done, was, 12 acres of. and 
with the appurtenances in King ſuath aforeſaid, and that 
one Giles Brett was ſeized of and in i acres of fand wü 
the appurtenances in Ki h-afareſhid;: called Ciatebes- 


farm, in his demeſn as of fee, and being ſo ſeizedi thereof, 


held the ſame. 10:atres of land with! ;heyappurtenances ref 


Henry lord Hunſdon, as of his manor-of Fe in the aſoreſaid 


county of Kent, by ſealty only of and fo all and/allimanner . 
of other ſervices. And afterwards and: before the aforeſaid © 
time when, Ac. iz the 1 5th day of June ing the "year. of 
the Lord 15 56, the afareſaid Giles Breit being then ſeiged 


of the aforeſaid 10 acres of land with the appurtenances 


called Clatc her- farm as is aſoreſaid, at King ſnqth- atort ſaid, 

made his laſt Will and teſtament in writing, and by his 

ſame will bequeathed and , de viſed the aforeſaid. 0 acres, of 

land with the appurtenances called Catcher farm. amongſt 
* <7 Biol $3? 1 
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ol a plea, wherelore the _ we oc ſaid 2 — Declaration. 
cook, and them unjuſtly detained! againſh; gages and pledges, g me piece. 
De. And whereupon the ſame. Thomas by Richard; Toke dent Radl. Eatr. 
his attorney complains, that the aforeſaid Foba the 5th, day 562, b. 


% 


Re. "At 22550 BAS NuGAaE tt Avowry. 
And the aforeſaid . by Henry Lawrence his; Attammey 
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other things, by the name of all his lands and tenements 
in. King /neth aloreſaid or elſe where in the county of, Kent 
to one Henry Brett ſon of John Brett brother. of the. foreſaid 
es, by me name of 125 y. 75 85 of Callis ſon, of, his cother, 
aycand to bold tothe fame Henry and to his heirs for ever. 
And. . beter the, aforeſaid time, when, TA 
4 | 1 AAA was, ſeized of and i in the aforcſaid. I2 
© | acres 0 "Rh with the appurtenances in King/noth aforeſaid 
2 in which, Cc. in his demeſn as of fee, and held the 5 


| 1 beres f land of i the aforeſaid lord 'Hunſdon, as \ 
t .- 4 aforeſyld\manor of Me, by fealty only of and for all 
_ __ 17 + +22 ſergices, And being ſo ſeiged thereof, the n 
A . 4 50 after warde and before the aforeſaid time when, c. 0 
\ ' 7 fame 12 acres of land with the appurtenances in = 
e. enfeoffed the'aforeſaid Giles: Brett, to have to him and 
to his heire for ever. By virtue of which ſaid feoffment the 
aforeſdid'Giles was of the ſame 12 + land with the 
purtenanoes in which, Sc. other thing 
ſeized in his demeſn as of ry And the - fame 
h Gilerheing' ſoifcized lof all · the aforeſaid: tenements with 
the appurtenances in Kingſnoth aforeſaid; the | aforeſaid 
Hinify Brett of Calli> afrerwards and before the aforeſaid 
timic-whenzE&, bad iſſur lawfully: begotten one Thoma: 
Britt his ſon, And aſterwards the ſame Henry Brett of 
Callisy' before the aſoreſaid time when, "&c.; and in the life. 
time of the ſame Giles, viz. the 19th day of April in tbe 
year of the Lord 1559, at Wilſbored'in, the-aforciaid county 
of Kent, died, after whoſe death the aforeſaid Giles knowing 
that the-aforeſaid H. Brett of Cailis was dead, and the 
ſame Giles ſeeing the aforeſaid Thema: Brett ſon and then 
heir of the: aforeſaid Henry Brett, then and there ſaid and 
declared to the ſame Thomas Breit the ſon, in the hearing 
and preſence as well of the aforeſaid Thomas as of man) 
other perſons, that he the ſame Themas Brett the 5 ſon 
(13411 ſhould be heir to the aforeſaid Giles, and that he the fame 
'Thomas ſhould have all the lands, : tenements, and heredits- 
ments, with the appurtenances, which the aforeſaid Hen 
ſhould have had by the laſt will and teſtament of the ſame 
Giles, if he had Jurvived the ſame Giles. And afterwards, 
and before the aforeſaid time when, the aforeſaid Gilei being 
ſeized, among other things, as well of the aforeſaid 10 
acres of land, called Click t-farm, as of the aforeſaid 12 
aeres of land with the appurtenances in which, c. the laſt 
day of October in the year of the Lord 1561, at Charte- 
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Magna in the'aforeſaid,county. vb. Kants died thereof ſeized, 
without ilfus af his, body., A et ide teach. of which .ſaid 
Giles, the ſame Thomas. Brett ihte on, as ſon and heit of the 


alofeſaid Henry, as-well by virtue, and-authority af Mer: 
faid laſt will and;teſtatgen;, 28 cf the ſaying and dünn 


of the aforeſaid; Gilys, into the afgrefaid 12 eres, M fand Hot jo! 
with the appurtenances in which, .&?-.befpre: the :aforcfand ©... 
time when, c. among other things enteted, and was therg-. 

of ſcized in his demeſn as of fes. And the ſame Tem 
Brett the ſon being ſo ſeized of the aſotęſaid 12 eres of - 
land with the appurtenances, before tte aforeſaid time when, 
viz. the firſt day of Ofober in the 4h Fear of the reign of the 
lady the queen now, atiCharte-Magng aforeſaid, demiſed the 
aforeſaid 12. acres of land with the apgurtenances in which, &c. 
among other things, to. the ſame obs Kade, to have ie 
him and to his afhgns from the — ynto the en k 
the term of two years from, thence, nextifallowing, and fully | 
to be:compleat;;z, ie of yhich demiſe the ſame Jas 

Rigden was thereof at the time hen, Ic. poſſeſſed, Aud 


becauſe the cattle aforeſaid. the ſams time when, c. were "2" 


_ the aforeſaid place in which, &c. y — moe 
then growing eming up, and, doing damage there the 
ſame 25 in his own. proper right well ons Ihe taking of . 
e werke eis which,” e and _ 
Jullly, Wc. fo doing damage there: n 16 e 
And the aforeſaid Themar e e the alorefaid - 
Giles, knowing that the aforeſaid, Henry Brett was dead, dic 
not ſay and declare to the aforeſaid. I Hm Brett, the, ſon of 
the ſame Henry, wks hearing and. preſence as well of the - | 
aforeſaid Thomas as of many other, perſons, that the lame 5 
Tbemas Bratt the ſon ſhould be, heir to the ſame Cie, ast 
that the ſame Thamas the ſon ſhould, have all the lands, te- 
nementi, and-hereditaments with the sphurtenances vhicchk 
che aforeſaid Henry, if he had lived, ſhould have had by be 
laſt will and teſtament of the ſame, Giles, as the aforeſaid 
John hes above alledged,: for plea the ſame. Thomgs lays, that 


— 


the, aforeſaid\ plea or avowry af dhe 'nforeſaid. John Rig 
above pleaded is inſufficient in law to maintain the aforelyd. -- 


Jabn to avow the taking of the aforgſaid three cows in the Plaintiff 4 
aforeſaid place in which, Ec. juſt, or 0 preclude him the 
ſaid Thomas from having his aQtion.aforeſaid fbr the taking 
1 0 againſt the Ae Jebm, ati that he has no ne-. 
cellity,- nor is by the law of the land bpund to anfwer to te 
cy in 0. form aforeſaid _ And * . 

ady to verify,” xhetefote ſot ant of à ſuſficient woo 

PART 1. Je A —— 14 = | f * 


; 


. 


| ; Trinity Term 10 Elizabeth, in C. B. 
1 „ avowry in this behalf, and for that the aforeſaid Jobn the 
1 taking of the cattle aforeſaid in the aforeſaid place in which, 
| De. above acknowledges, the fame Thomas prays judgment, 
and his damages by occafion of the taking and unjuſt de- 
tention of the cattle aforeſaid to be adjudged to him, &c. 
E  Joinderin de- And the aforeſaid John, for that he has above alledged 
© | murrer. ſufficient matter in law to maintain him the ſaid John to 
| avow the taking of the cattle aforeſaid in the aforeſaid place 
in which, c. juſt, and to preclude the aforeſaid Thomas 
from having his action aforeſaid for the taking aforeſaid 
againſt him the ſaid Fohn, which he is ready to verify, and 
which ſaid matter the*aforeſaid Thomas doth not deny, nor 
thereunto in any wiſe anſwer, but the ſaid averment wholly 
refuſes, to admit, prays judgment, and a return of the cattle 
aforeſaid,” together with his damages, Ec. to be adjudged 
to him, Cc. And becauſe the juſtices here will adviſe of 
and upon the premiſſes before they give judgment thereon, 
day is given to the parties aforeſaid here until from the da) 
of Eaſler in fifteen days, to hear their judgment thereon, 
becauſe the ſame jaſtices here thereof not yet, Sc. 


The CASE. a Pole 2 in this manner. Themas Bret! 
A. deviſes land Pla int ff in replevin againſt Jobn Rigden has declared that 
to B. and his the ſaid John, the 5th day of December in the 6th year of 
heirs, B. dies in the reign of the preſent queen, at Kingſnoth in a certain 


—— ofthe place called Linnets and Colnets, took his cattle, c. The 
heir of B. ſhall defendant ſays that the place where, Cc. is 12 acres of 


take aethingby land ; and that one Giles Brett was ſeited of 10 acres of 
the will, geg land in King/noth aforeſaid called Claches-farm in his de- 
of B. che deviſor meſn as of tee, and being ſo ſeized, held the ſame 10 acres 
ſaid to C. that of Henry lord Hunſdon, as of his manor of , in the coun- 
ke ſhould be ty of Kent, by fealty ar. And being ſo ſeized, the 18 b 
ſhould have all Jay of F: ne in the year of our Lord 1556, he made his lat 
the land: which will in writing, and thereby deviſed the ſaid 10 acres called 


Dab Claches-farm, by the name of all his lands and tenement» 
outlived the in Kingſnoth or elſewhere in the ſaid county of Kent, to one 


dev'ſor) for Henry Brett (on of Jobn Brett brother of the ſaid Giles, by 
the heirs of B. the name of Henry Brett of Callis, to have and to hold to 


were riot na- 3 
med as imme s the ; 
diate purcha- K b oe 
ſers, but only to expreſs the quantity of eſtate that B. ſhould take. 8 P. adjudged Fuller's 


Fuller Cro. E. 423. Steed o. Berrier 1 Freem/ 293. And ſee 8. C. cited 7 Co. 105. 4. 65·b 
2 Rol. R. 484. Lane 6t. W. Jones 59. Cart. 4. Latch 139. Palm.s 56. Jerk. 124. 2 Sid. 53. 1 Vent 
347. 10 Mod. 371, 372, 441. 11 Mod. 156. 2 Show. 64. Fitzgib. 243. 1 P. Wms., 83 
Strange 26, 31. 2 Vern. 209, 468, 722. Preced. Cha. 440. Andrew's Rep. 266. 1 Eq. Abt 
218. E. 2 Danv. Abr. 538. pl. 2. 2 Bac. Abr. $6. Vin. Abr. tit, Deviſe W. c. pl 9. m. 
Neir M. pl. 10. Gocalgh, Orph. Leg. 52, 276, 418, 319: Treat. of Wills 3. Law of Teſt 
ments, &c. 172. Swinb. 34, 35, 142, 560. Nelſ. Lex Teſtament 248. Gilb. Law of De viſes 
88, 89. Ses IL. C. Goodright v Wright i P. Wm, 397. 4 
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4 Brett verſus Rigden, in C. B. 


the ſaid Hery/and to his heirs;for ever. And aſterwarde 
one Humpbry Olorb was ſeized-of the ſaid 12 agres in which, 
r. in his demeſn as of ſee, and Heid them of the-ſaid lord 


Hunſden, as of the ſaid manor of Mie, by.: fealty: only. 
An 


being ſo ſeized, afterwards, and before the time of the 
taking, he enfeoffed Giles Brett of the ſaid 12 aores, to 
have to him and to his heirs. for ever; by force whereof the 


ſaid Giles was ſeized of the 12 actes in which, Ce. in his 


demeſn as of fee. And he being ſo ſeized. of all the ſaid 


acres; the ſaid Henry Brett had iſſue one Thomas Breiti his 


ſon. And afterwards the ſaid Henry Brett in the life of the 
faid- Giles, via. the 19th day of April in the.,year of our 


Lord 1559 died, aſter whoſe death the ſaid Gila, knowing 
that the ſaid Henry. Brett was dead, and ſeeing the ſaid; Tho- Adres 
mas Brett the ſon; and then heir of the ſaid Henry, faid and 

declared to f the ſaid Thomas Brett the ſon, in the hearing [+342] 


and prefence as well of the ſame Thomas as of divers others, 
that he the ſame Thomas Brett the ſon ſhould be heir to the 


ſaid Giles, and that he the faid. Thomas ſhould have all the 1 


lands, tenements, and hereditamants which the ſajd: Henry 
ſhould have had by the laſt will and teſtament af he ſaid Giles, 
if he had ſurvived the faid Giles. And afterwards the faid Giles 
being ſeized as well of the ſaid 10 acres as of the ſaid 12 
acres in which, Se. the laſt day, of Odtobæ in the year of 
our Lord 1561, at Charte Magna in the county of Kent, 
died thereof ſeized, without iſfue, after whoſe death the 
ſaid Thomas Brett the ſon, as ſon and heir of the ſaid Henry, 
as well by virtue and authority of the ſaid laſt will and tcſta- 
ment, as of the faying and declaration of the ſaid Giles, en- 
tered into the 12 acres in which, Oc. before the ſaid time 
when, &c. and thereof was ſeized in his- demeſn as of fee, 
And the ſame Thomas the ſan being ſp ſeized of the 12 acres, 
he the firſt day of Odlober in the th year of the reign of the 
preſent queen, at Charte- Magna aforeſaid, leaſed the ſaid 
12 acres in which, '&c. to the ſaid defendant, to have to 
him and to his aſhgns from the; ſame day umo the end and 
term of two years from thence, next enſuing ; by force 
whereof the ſaid defendant was at the time hen, Cc. poſ- 
ſeſſed. And becauſe the cattle at the time when, &c- were 
in the ſaid place in which, £&c. eating up the graſs, and do- 
ing damage, the ſaid defendant in his own proper right well 
avows the taking of the (aid cattle in the ſaid place in; which, 
Te. and juſtly, Fc. ſo doing damage. "And upon this the 
plaintiff has demurrew. | e ee 
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Trinity Term 10 Elizabeth, in C. B. 


And the laſt term the matter was argued by Loveleſs ſer- 
1 e rt of the plaintiff, and by Manwod ſerjeant 
on the part of the defendant. But I was only preſent at 

p part of Manwood's argument. And now this Trinity term 
in the 10th year of the reign of the preſent queen it was ar- 

gued by all the juſtices of the common bench, but I myſelf 

was not preſent, but that which I here report of their argu- 

ments I relate upon the eredible information of thoſe 'who 

were preſent. And Loveleſs took exception to the avowry, 


ö Axerment not beeauſe the defendant had not averred it. But the excepti- 


neceflary iu on was diſallowed by the rule. of the court, becauſe the de- 
Aas 263, and ſendant in his avowry ie a dor, for he ſbews his matter, 
ſee the books which ſhewing is like unts a count, and is to haye a return, 
there cited. which is in nature of a recovery, and therefore he is quaſf 
intiff, in which caſe he ſhall not aver his'ayowry, for it 

is not uſual for the plaintiff to aver his count, but the de- 
fendant muſt; for which reaſon the avowry is good without 
ſaying, et hoc paratus N een | 
Az to the matter, it was divided into three points. The 
firſt was, admitting that there was a perſon limited capable 
of receiving the thing given, whether or no the 12 acres, 
in which the cattle were taken, are given by the words and 
intent of the will of Giles Brett, inaſmuch as at the time of 
making the will he had nothing in them, but purchaſed 
them. after the will was made, for at the time of the date 
and publieation of the will he was ſeized only of the other 
I0 acres called Clach/ s. farm, which alone (as it was ſaid) 
he intended to paſs by the words (all his landt and tenements). 
The ſecond point was, whether or ne the ſon and heir of 
Henry Brett ſhould'take the lands by the deviſe; inaſmuch 
as they were given by the will to Henry Brett and to his 
heirs, and Henry died in the life of the deviſor, and after- 
wards the deviſor died. The third point was, admitting 
that he ſhall not take them, whether or no the ſaying of the 
deviſor to' Thomas the fon of Henry Brett that he ſhould be 
his heir, and that he ſhould have all his lands and tenements 
which his father ſhould have had by the deviſor's laſt will and 
teſtament, if he had ſurvived the deviſor, ſhall be of any 
avail to Thomas the fon, © ' TOR 
And the two firſt points were well argued in Michaelmaz 


term laſt paſt by the new ſerjeants. (For at three weeks of 


Eafter in the gth year of the reign of the preſent queen, ſe- 
ven new ſerjcants were made, via. out of the Middle-Tem- 
ple, Thomas Mead, who was born at Elniſtden in the county 
of Er, and now dwells at Wendenlefts in the ſame + 
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Out of the Inner-Temple, Thomas Gawdy, (who was born . 
at Harliſſan in the county of Narfo/k, and dwells a. Claxton- * 
hall in the fame. county). and Roger: Manwoeed, (W WW 
born at Sandwich in the county of Kent, and dwells at St. 
Stephens in Hackington pariſh, near Canterbury in the ſame 
county): Out of  Lincoln's-Inn, Chriflepher Wray, who 

was born in the pariſh of Beda in the county of York, and 

now dwells at Glenworth in the county of Lincoln: And out 

of Gray's-Inn, Nicholas Barham, (who was born at Wad- 

bert in the county of Syſſtx, and dwells at Maidſſons in the 
county of Kent) ; John Feffrey, (who was born at Chetyn- 

= in the county of Suſſex, and now dwells there; and 


William Loveleſs, (who was born at Betherſden in the coun- 
ty of Kent, and dwells in the city of Canterbury). And the 
two firſt points were inſerted in the ſerjcant's caſe and by 
them well argued in Michaelmas term laſt paſt ; but the caſe | 
was not then argued nor adjudged by the judges. But be: 
cauſe I heard all the arguments very attentively when thi; 
demurrer was argued, except the argument of Manwoed, . 

part of which Ionly beard, 1 ſhall repeat ſome things whi 
were ſaid by the ſerjeants Loveleſs and Manwood ay 2: firſt 

arguments. „N. 

And as to the firſt point, Manwood held that by the 1 Point, 
words in the deviſe of all his lands and _tenements, as well the 2 — 
12 acres as the 10 acres ſhould paſs. For, he ſaid, it is tow... lands 
be preſumed that no ſubject of this tealm is miſconuſant of purchaſed after 
the law whereby he is governed. For ignorance of _ "6 - 
law excuſes none. And foraſmuch as in indifferent matters 2 devikea 
every one ſhall be preſumed. to know the law according to alt his lands. 
his duty, from thence it follows that in à laſt will it ſhall be Negeter. S. F. 
reſumed that every man is conuſant of that which the law — 3 

ordained touching the ſame, viz. that it is of no effect — 
until the death of the teſtator, at which time on it begins Go-+Jph.Orph 
to operate, for by the death of the teſtator the will is con- 2 4 
ſummate, and that which is written in his lifetime is of no Wie Nr. 
force, but the precedent death alone makes the will effe ctu- Nell. Lex. Tef- 
al. The words of the will therefore are to be conſidered, fn. 480. Git. 
and here we ought to put ſuch conſtruction upon them as Of 146, 130. 
the precedent death of the teſtator permits and allows, for 4 
the death of the teſtator is precedent, and the conſtruction — — _ 
of the words of his will is ſubſequent, which ought to be 1 H. H. EGA. 
made in + ſuch manner as if the words had been ſpoken at C1 ‚ 
the laſt inſtant of his life, and as if the teſtator himſelf had 7.343 | 
"expreſſed in what manner they ſhould be conſtrued after his Hah 
death. And then when he gave to another all his lands p 


and 


Trinity Term 10 Elizabeth, in C. B. 


and tenements, and well knew that the word f] muſt re. 
ceive ſome conſtruction and expoſition aftet his death, it 
ſhall be taken for ** allthat be had at the laſt inſtant of his 
life,“ at which time his death commenced: (For before 
this laſt inſtant the will does not take effect, nor ſhall the 
words be adjudged to be ſpoken, and it ſhall be preſumed 
that he knew the law to be ſo.) And fo it ſhall be taken 
that he gave all his lands and tenements which he had at the 
time when his life ended and his death commenced, and it 
ſhall be preſumed that his intent was ſuch, foraſmuch as he 
ſhall not be deemed miſconuſant of the time when the law 
adjudges wills to take effect. So that the teſtator ſhall not 
be intended miſconuſznt of the law in this point, and nei- 
ther the date of the will nor the time of its being written 18 
to be conſidered, inaſmuch as that time is not material, nor 
» See Fitzgit gives eſſence to the will, d And therefore if a man makes 
231. his will the 1ſt day of May, and thereby gives to another 
the manor of Dale in fee- ſimple and the 10th day of May 
one of the tenancies eſcheats to the manor, and the 20th 
day of May the deviſor dies, now the deviſee ſhall have the 
tenancy eicheated, for the will takes effect at the time of the 
death, at which time it S parcel of the manor; and yet if 
we ſhould only regard the date of the will, and expound it 
according to that time, and not according to the time of the 
death, the tenancy eſcheated ſhould not pals, for then the 
deviſor had no eſt ne in it: But the date is not to he confi- 
*8.P:Godolph. dered. e For if a feme-ſole makes her will the 1ſt day of 
Orph. L. g. fo. May, and gives land thereby, and afterwards the 1oth day 
kr 2 Ia of May ſhe takes huſband, ho dies the 20th day of May, 
of Teſtamenis, and atterwards the woman dies the 3oth day of May, the 
Kc. 31, 4 Co. deviſe is good, and yet if it ſhould he confidered according 
23 to the time of the date, the will wovld be countermanded 
pl. x. by the eſpowſals, but it is not ſo, tor it does not take effect 
4 Nite. in Fg until her death, at which time ſhe was d diſcovert as ſhe was 

: Wat the time of making the will, and the intermarriage ſhall 
caſe ſuch will net countermand that which was of no effect in her life- 
of a feme-ſole, time. ? + 6 
buſband, was Another reaſon he urged from the generality of the 
adjudged to be words, for by the gift of all his lands and tenements no ex- 
- countermand- ception was intended. So that the latitude of the deviſor's 
8 boy intent appears from the latitude of the words. © For if a 
the book is not man 
only becauſe ſhe afterwards married, but alſo becauſe ſhe was covert baron at the time of her 
death, ſo that the reſolution there dees not ſeem to impeach the caſe here put. See the boo? | 
4 Co. 61. b. yet it is ſaid that the act of marriage itſeli is a revocation of a woman's will, 2 P. 
Wms. 624. Per Ld. C. King. 8. P adjudged M. 29. Car. 2. in Canc. Morgan v. 
Morgen, and a diverſity there taken where all the things of one ſpecies (us in the caſe here put) 
are deviſed, and where one particular thing (as his white horſe, or gold cup are deviſed. Pe 
Li C. Finch, with which agrees Wen w. Off, of Exec. 23, Treat. ot Wills 28. Sec Godolph. 
Orph. Leg. 272, 273, 274, 419. Cowel's Inſt. 145, mu» - 2 matter hercupon. 


* 


* 
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+ Brett uhu Rigden,” in C. B. 
man makes his will the iſt day of May, and thereby deviſes 
to another all his plate, and he buys more plate the 1oth 
day of May, and dies the 20th day of May, the deviſee ſhall 
have all his plate which he had at the time of his death, for 
the largeneſs of the words declares his intent to be that they 
ſhall be taken beneficially for the deviſee. So here the de- 
viſe of all his lands and tenements implies a large and bene- 
volent intent towards the deviſee, and therefore as well the 
12 acres as the 10 acres ſhall paſs to the deviſee. And he 
ſaid many other things to enforce this point. , + OY 

But Loveleſs and all the juſtices argued to the contrary, & conv ſor cho 
f For the making of a teſtament confiſts of three parts, as plaintiff, 
do all other human aQs which are done with diſcretion, viz, Treat. q Wills 
inception, progreſhon, and conſummation. 8 inception is 2. 
the writing of the teſtament, and this, is the firſt part ; pro- e co, 31, b. 
greſſion is the publication of it, in which it commences, * ö 
and this is the ſecond part; the death of the teſtator is the 
conſummation of the will, and this is the third part, whick 
being done, the act has its perfection. But there is one 
ſame thing annexed to each of theſe parts, and that is, the 
intent of the party, for every one who does any act with 
diſcretion, has an intent in the inception of it, for no-man 
begins a thing but to ſome end or purpoſe. And in the pro- 
reſſion and conſummation of it the ſame intent alſo ſabe | 
o that one ſame intent runs through all the parts, and con- þ 
tinues in the doing of them. Then when' Giles Brett wrote 
his will, and thereby gave all his lands and tenements, and 
at that time he had no more than 10 acres, what was his 
intent therein? Certainly no other but that the deviſce 2 ; 
ſhould have thoſe 10 acres, and when he afterwards pur- Tas 
chaſed 12 acres more, it could not poſſibly be his intent that 
thoſe ſhould paſs, for there is nothing in the will that inti- 
mates ſuch intent, and it is to be preſumed that the teſfator 
apprehended he would dic at the time when the will was 
written and publiſhed. So that he could not have any in- 
tent to give that which he had not, nor was there'any pre. 
ſumption that he weuld afterwards baye them, And there 
fore in the h commencement of the will there does not ap- e Strange 26. 
pear to be any kind of intent that the 12 acres ſhould paſs, Nel, Lex Tt. 
and when he publiſhed that which was written as his will, $9456 "8 
and that too before the purchaſe of the 12 acres, this publis” » "4 48 
cation carries with it the ſame intent which the teſtator had 1} © 
in the commencement of the will, and therefore it is as void | 
of any intention to paſs the 12 acres as the commencement - -. 
was, and when he died, whereby the will became conſum- 
mate, 


8 


. Dow 


» 
Trinity Term 10 Elizabeth, in C. B. 
mate, that conſummation was agrerabſe and conſonant t6 
the firſt intent. For if the commencement of the will 
ſhould have one intent, and the conſurhmation of it another, 
then would it be conſummate in that which was never in- 
tended at the beginning, which is incoherent and incon- 
 gruous in itſelf, and by no mrans agreeable with acts of diſ- 
cretion, and therefore it ſhall not be fo taken here,” For 


4 | which reaſon the intent of the teſtator, which ſubſiſted in 
4 the making of the will, and in the publication of it, and in 
1333 its conſummation, excludes the deviſee from having the 12 
__ © acres. And Loveleſs ſaid that teffamentum e teſtatio mentis, 
= and of thoſe two words it is compounded, but here there 
3 does not appear any evidence of his mind (which is no other 


| wdhan his intent) that the 12 acres ſhould paſs. And to prove 
| 1 Sirubge 46. that the i commencement is to be regarded in wills, he put 
1 this caſe, viz. ł if a feme- covert makes her will, and there» 
ak. 238. by gives land deviſeable by the common law, and publiſhes 
Kepa, fiel ber will, and afterwards her huſband dies, and after that ſhe 
44%, 244, 747. dies, the deviſe ſhall be void, becauſe the conſummation is 
Fizgib 240. founded upon the firſt parts, viz. the making and pub- 
| - Swind88.reat liſhiog, Shich are void, and yet at the time of her death 
[1344] ſhe Was diſcovert, but the + death cannot give effect to the 
9 will, unleſs the Wr ner be good. d So is it of an 
3 e infant who makes a will and publiſhes it, and dies at full 
24 &c.11.Godolph age, it is of no effect, cauſa qua ſupra. Wherefore the 
=”... Orph. Leg. 29. commencement and intent is to be reſpeQcd in all acts. 
$3 F T. 5 225 8 And, he ſaid, if a man be diſſcized of two acres in Dale, 
= Finch a 9 Und the difſeizee releafes to the difſeizor his right in all the 
8. Wiog Max.reg ande in Dale, and delivers the teleaſe as an eſcrow to be 
4 2 ROD. delivered over to the diffeizor as his deed the Taſtday of May, 
n 146 and before the laſt day of May the difſeizor diſſeizes him of 
2 Bac. Abr. 49. another acre in Dale, and afterwards the deed is delivered 
„ 7 Eq. Abr.172. to the difſeizor the laſt day of May, the right of the 


ns dag third acre ſhall not paſs, becauſe it was not the intent of the 


pls. + - difſeizec, who made the releaſe, that the right thereof 
4 „ -- ſhould paſs, and yet the delivery of the releaſe to the diſ- 
p 3 ſeiaor was the conſummation and chief part of the act. But 
| „NN the firſt delivery was one part of the act, and that was void 
| -- Rep, e of an) intent to make the right of the third acre to paſs, and 
2 Nn 247-the conſummation of it is allo void of ſuch intent. So, he 
3 Godelph, Orph: | {| | # & wi cafe faid 
= Leg. fo.2g. . | | e 
SEL . 5. 393. f 10. Treat, of Wills 12, 15. 1 Finch 9. 2 Finch 12. Gib. Law of Peviſes 
5 a 2 A Vin. Abr. tit. Foſapt D. pl, 19. 
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Brett verſus Rigden, in C. B. 
ſaid; if one has a reverſion in fee of two acres which 7. S. 
holds for life, and he grants io another the reverſion of all 
the lands which J. 8 holds for life, and afterwards the 
grantor purchaſes the reverſion of another acre which J. S. 
holds for life, and after that J. S. attorns to the grantee for 
all the three acres, the third acre ſhall not paſs, tor in the 
grant of the reverſion of all the lands, Cc. he intended no 
more than the two acres, and although the grant did not 
take effect until attornment was had, at which time it firſt 
took effect, yet this attornment ſhall not make more to paſs 
than was contained in the intent of the firſt grant. So 
here by the deviſe of all his lands the deviſor intended no 
more than thoſe which he had at the time when the will 
was written and publiſhed. 4 But if after the purchaſe of , _ 


the 12 acres he had newly publiſhed the will, there perhaps, © E. 423. 


a T.F 
it would have been otherwiſe, for by the new publication it 495. 7 feen. 


F 292. Pollex. 348 
ſhall be taken to be his intent that all which the words con- 1 Vent. 341. 


tain at the time of the publication ſhould paſs, and the S. 28. Rer. 


W words contain that the deviſce ſhould have all that the de- S0 n 


| N ; Swinb. 141,Go- 
viſor then had. © But, he ſaid, if a man deviſes land in dolyh. © 


certain, as the manor of Dale, or Hhite- Acre, and has no- __ 30), L 6. 


hing in it at the time of making the will, and afterwards, Lex, Tef: 


: 8 : a m. 477. Gilb. 
he purchaſes it, there it ſhall paſs to the deviſee; for it ſhall Law of Deviſes 


de taken that it was his intent to purchaſe it, and if it 3 
nould not paſs, the will would be void to all intents. But fats 8 


4 ſt of Frauds 
n our caſe when the deviſor had 10 acres, and he pave all the eo adiings F 


is lands, the words (all his {ands) are ſatisfied in the paſ- ton muſt be in 
ing of the 10 acres, and fo they ſhall take effect, and L wrivng;7Mod 
he other 12 acres, there are no words which ſhew his in- 

ent to extend to them, as there ate when the thing is par» « M. 30, H. 6. 
icularly named, as the manor of Dale, or Ihbite- Acre ; fo 18.b.8tath. De- 
hat there is a plain diverſity between the caſes. And the 2 Fitz, 
ord Dyer ſaid that by the ſtatute of 32 & 34 H. 8. it is in-\$7, 29: 36 in 


| in. 6ge.Swind. 194 
ended that the deviſor ſhould be ſcized of the lands deviſed Oadolph.Orot. 
t the time of making the will, for the words are, that every Leg. 307. 1.6. 


erſon f having, or that after the act ſball have any lands or te- — 
ements, &fc. ſhall have full and free liberty to deviſe them by of Deviſes 86. 
i teflament, &@t. wheretore inaſmuch as the deviſor had Sed contra Bac 
ot the 12 acres at the time of making the will, it is out of a" foo hee 
e words of the act. And he and all the other juſtices tr v. Cote 


ere of opinion that the 12 acres ſhould not pals. » Fitzg.230.Rep 


temp, Holt 2.4 
| | As 252. 11 Mod.” 
7, 128. Gilb. Law of Deviſes 130. where this caſe was denied to be h by Holt C. J. q 
at the book of 39 H. 6. here cited does not warrant this opinion, to which Perce! J. agreed. 
nd the ſame was ſaid by Trevor C. J. in the caſe of Arthur v. Buckentam 11 Nod. 163. Gilb. 
w of Deviſes 185. Note the word (having), 3 Co. 31. a. Salk. 2.8. Strange 27. 


Bac. Abr. 51, Law of Teſtaments, &c. 63. Sce Rep. . Holt 2 46, 248. Fi:zg.b. 232, the 
in.on of Holt 1 J. ̃ 


Trinity Term 10 Elizabeth, in C. B. 


2 Point. As to the ſecond point, Manwocd ſaid that although 
For the defen- Henry the deviſce died in the life of the deviſor, yet the de- f 
_ * ne vile ſhould not be void, but ſhould veſt in the heir of the de- 
heir of the de- viſee, who was included in the deviſe ; for when the deviſe c 
viſee ſhall take, was to Henry and to his heirs, it was the will of the deviſor h 
where lands that the heir ſhould have it. But perhaps it may be objed- Ml 
are deviſed to : 2 
one and lis Cd that it was his intent that the heir ſhould not have MW"! 
heirs, and the immediately, but mediately, viz. by deſcent; far, poſſibly fo 
_ rok he did intend that the heir ſhould have it mediately, never. 
deviſor.N:gator t heleſs his intent was that he ſhould have it ſome way fe 
gee the books other, and if he cannot have it immediately, he ſhall na th 


cited ante 341, : i 4 1 
= the heal of have it at all ; and to ſay ſo, would be more contrariant to 


rg" Ty the will of the deviſor than to ſay that he ſhould have it im in 
mediately, for the one way he ſhould not have it at all, an be 

the other way he ſhould have it, but not in the ſame form. 

Vin Abr. tit. 5 And in wills the intent or effect is more to be regard: © 
| Deviſe F. a pl, than the form, for the effect is that the heir ſhall have for 
re and the form of the limitation is that he ſhall have it by of 
Reyes). (cent. And ſooner than the form and effect ſhall periſh to for 
| gether, the effect ſnall take place, and the form ſhall. pe an 

k Dy.122.pl-20, Tiſh, which is more agreeable to the will of the deviſor, an tak 
x Rol. R. 138. to ſound reaſon. b As if a man deviſes lands to A. for li Hupe 
Long HR the remainder in tail to B. and 4. dies in the life of the d =y 


Cart.4. $ Mod. Viſor, B. ſhall take it in tail, and yet the words and intei 
126. ic Mod 371 of the deviſor was, that B. ſhould not take the land in pd pret 
3 6 gon ſeſſion immediately, but ſhould have the remainder in tz 
rn therein, and that A. ſhould have the poſſeſſion: But ind 
216. pl. 4. much as by the ad of God he cannot take it in that mannel 
angry he ſhall take it as he may, viz. the poſſeſhon immediat 
$38. pl. 2. Vin, in tail, ſo that the effect ſhall be fulfilled, although t 
Abr tit. D-viſe frm is not. i So if one deviſes land to the wife of 7, 
W.cpL4.Treat J. S. dies, ſhe takes to huſband J. D. and afterwards | 
Law of Tei deviſor dics, ſhe ſhall take the land, and yet ſhe is not 
ments, &c. 173. Wife of J. S. when the deviſor dies, nor ſhall the take it 
Curſon 310. his wife, but the intent was that ſhe who was the wile 
1 J. S. at the time of making the will ſhould have it; ſo ie no 
Deviſe T. b pl. be effect ſhall be performed, although the formal pan 
2. 10 Mod. 391. not ſtrictly adhered to. k And if a man deviſes land to Alexan 
Sodolph. O ph Nowe/dean of Paul's and to the chapter there, and to their 


Leg. 462. ceſſors, and Alexander Nowel dies, and a new dean is made, 1 


Vin. Abr. tit afterwards the deviſor dies, the land ſhall veſt in the new dee» 7: 
2 h 2 and chapter, and yet it does not veſt according to the woa 
Deviſe W. c. but according to the intent: For the chief intent was ey (: 
pl. 4- Treat. of convey it to the dean and chapter and to their ſucceſſors He 
Wills 173- ever, and the ſingle perſon of Alexander Nowel was not 


princ! 


Brett verſus Rigden, in C. B. 


de. principal cauſe, though perhaps it was one of the cauſes. 
de. S0 here the + effect of the gift was, that the land ſhould [ + 345 ] 
viſe continue in the heirs of Henry Brett for ever, and not in 

ifor him only, for he could not have the land longer than for 
G. his life. And therefore altho' he is one of the cauſes of 
che gift, yet the continuance of the land from heir to heir 
ibly for ever is the principal cauſe and intent of the deviſe. 


and if a man makes a feoffment upon condition to en. "yg 


Condition 127. 


e fcoff two in fee at ſuch a time, and before the time one of 
nal them dies, the feoffment ought to be made to the ſurvivor 
only, and to his heirs, becauſe of the intent which appears 
in the condition. And if a man's intent in a condition ſhall 
be ſo much purſued where the words cannot be performed, 
a fortiore in a will the intent ſhall be obſerved, where the 
words cannot. Þ And in 21 R. 2. land was deviſed to one, p F 
for life, the remainder for life, the remainder to the church pita. Deviſe 2). 
of St. Andrew in Holborn, and after the deaths of the tenants Bre Corporati- 
for life the parſon of the church ſued an ex gravi querela e 77. fu 
and it was pleaded in judgment that the remainder did not 2 0. Bendl. 
take effect, becauſe the church was not per ſona capiax, and 179.10 Co. 57. 
upon this it was demurred, and adjudged that the deviſe was > Hob, * 
good, and that the parſon ſhould have execution, and yet Ly 
the parſon was not named in the deviſe, but he was con Forteſe. Rep 44 
prehended in it. So is the heir here, for which cauſes'it Godalph. Orph 
ſeemed to him that the land ſhould veſt in the heir. And 3 had 
ff this opinion alſo was Valſb juſtice as to this point. N 
anneßg 69, 170, Law of Teſtaments, &c. 302. Herne's Char. Uſes 231, Vin. Abr. tit. Charitable 
Uſ.s B. pl. 2. Poſt 523. : # 28 


But Loveleſs ſerjeant and all the other juſtices argued to E contra for the 
he contrary, © F or it is a principle in the law that in all Plaintiff. | 8 

gifts, whether they be by devifes or otherwiſe, there ought © Dy-304plLso., » 
to be a donee in , who has power and capacity to take the prange 33 _ 
hing given at the time when it ought to veſt. For if there Treat. of Wills 
de none ſuch in rerum naturd when the thing ought to veſt, 14. Via. abr. eit 
he gift ſhall be void. And here the thing ought not to veſt Deve J. g. pb 
In the deviſee until the death of the deviſor, at which time 
he deviiee was dead, and ſo not in rerum naturd. And as A 
o the heirs being named in the („sft, viz. to Henry Breit " 1 
ond to his heirs, for which reaſon it is alledged that they " ; 
all he contained and included in the intent of the deviſor, + +06 
hey ſaid 4 that the heirs are not named there" to take imme - © See the books 


ſor lately, but only to expreſs the quantity of eſtate” which wore Fes 
not s 


enry (hould have. For the deviſor could not properly the ca; 
ö 
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mae an eſtate of fee-fimple in the deviſee without mention. 
ing Bis heirs. So that heirs are there named only to make Hal 
a fee«fimple in Henry, and in none other, and not to the aid 
intent to make any other than Henry take an eſtate by them; W! 
- and they are there put to make the deviſce able as well a re 
alien the land to another, as to ſuffer it to deſcend to his MW ſhe 
heir, for the deſcent to the heir is but a thing ſubſcquent u he 
© ___ ©, © the eſtate of fee-fimple veſted firſt in Henry Brett the dev i ſon, 
ſſiee, anda thing at the pleaſure of the deviſee. And it is Wh B-. 
dy no means a juſt concluſion that becauſe the land ſhould IM the 
have deſcended to the heir of Henry, if it had firſt veſted in WW mu- 
Han, that ergathe heir of Henry ſhall take it immediately, ¶ ſhe» 
| - inaſmuch as his father died in the life of the deviſor ; for by {Wl the) 
the ſame way of reaſoning it might be ſaid, that it Henry hi 
had died without heir, the lord ſhould have had the land | 
dy eſcheat, and that the wife of Henry ſhall have the thir 
pat, becauſe ſhe ſhould have been endowed if it had 
veſted in Henry: And every other concluſion might be 
made a cauſe to veſt the land in others, as well as the de- 
ry ſcent to veſt the land in the heir. © And by the ſame res 
* Yip. Abr. tit. ſon alſo it might be ſaid, that if a man deviſes a leaſe d 
eviſe G. c. pl. i. goods to J. S. who dies, and afterwards the deviſor dies, 
tze executors of J. S. ſhall have them, which moſt cer 
Wet tainly-is not law, for they ſhall not have them. So that 
theſe things which would follow by concluſion, if the eſtate 
be <4 had firſt veſted, are not good cauſes to make things veſt in 
'+ 1, © - others than in them only to whom they are limited. For 
W's. which reaſon all the juſtices except Walſh were ; opinion 
N that the land ſhould not veſt in Thomas Brett the ſon. 
4.3 Point. - And as to the third point, all the juſtices unanimoulh 
b. 97 4s 2 argued and agreed that the deviſor's ſaying to Thomas Brett 
in che life of the fon that he ſhould be his heir, and ſhould have all the 
the deviſor, H lands and tenements which the ſaid Henry ſhould have has 
—— by his laſt will, if he had ſurvived the deviſor, was of no e. 
by the deviſer fect in law, and that no regard ought to be given to it, in. 
8 aſmuch as it was not written in his laſt will. For the aid 
the deviſee ſtatutes of 32 and 34 H. 8. give liberty and authority u 
that he ſhall - 54, 200.34 ; V 3 
have the land every one to deviſe his lands by his laſt will and teſtament 
iq Gufficient to in Writing. In which caſe all that can make the deviſe ct 
en fectual ought to be in writing. And if the reſt which is in 
Godolph. Orph Writing is not ſufficient to make the land paſs without th: 
Leg. $2. 2 words ſpoken to Thomas the ſon, then it follows that the 
n ſubſtantial matter, which ſhould make the land paſs, is no! 
„ written, but refts in words only, and is not within the ſta- 
tute, for no will is within the ſtatute but that which is iu 1 
PF | writings 


, 
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m writing, which is as much as to ſay, that all that is effefty- 
ke al and to the purpoſe muſt be in writing; without "ſeeki 

he aid of words not written. And herein all the juſtices 

mn; WW W herefore inaſmuch as Thomas Brett the plaintiff has ſued 
oY a replevin of his cattle. taken, and the defendant Has not 
his me wn a good right or title in himſelf to take them, becauſe 

to he bas not ſhe wn a good right or titie in Thomas Brett the 

bon, who was his leſſor, and whois a ſtranger to Thomas 

tun Brem the plaintiff, (for if the title of his leſſor is not good, 

ud the title of himſelf being leſſee cannot be good) and ingſ- 


un much as his title is bad and inſufficient for the reaſons above 


ely, Wl ſhewn, the juſtices: awarded, the ſame Trinity term in which 


r by Wl they argued, that the plaintiff ſhould Wewer ie N 
nn which judgment was as follows. 9 ? | 
and | 2 


itt At which day here came as well "_ ela Thomat/ n reſt of the 
had Ml by bis attorney aforefaid, as the aforeſaid ' John Rigden by "cord. | 
be bis attorney. Whereupon the premiſſes being ſeen,” an 


de · ¶ by the juſtices here fully underſtood; it ſeems to the fam 

res ¶ juſtices here that the aforeſaid avowry of the aforeſaid Fob 

e of Kigden above pleaded is inſufficient in aw to maintain 

Jicy aid John to avow the taking of the cattle aforefaid in the 
cer- :ſoreſaid place in which, &c. juſt, or to preclude the ſaid 
that WY Thomas Brett from having his action aforefaid againſt the 
ſtate WY forcſard Fobn, as the aforeſaid Thomas above has alledged: 


t in Therefore it is confidered that the aforeſaid Thomat' Brett Judgment. 
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For N recover againſt the aforeſaid + ohn Rigden his damages by Lt 101 


nion ¶ occaſion of the taking and unjuſt detention of the cattle 

aforeſaid 3 but becauſe it is not known what damages the 
ouſly N ame Thomas has ſuſtained by occaſion thereof, the ſheriff 'is 
Brett d ve that by the oath of good and lawful men of the 
| the aforeſaid he diligently enquire what damages the - 
e had 1 bomas hath ſuſtained as well by occafion of the taki 

and unjuft detention of the cattle aforeſaid; as for his eo 

and ors . him about his fuit in this behalf pe 
md the ion which, &cc. the e appear 


under the ſe: al, oy. andthe ſeals, See. 
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A report of a judgment given in the King's Bench.in Michael. 
mas term, in which the tenth year of the reign of | Yuen 


a 
4 


Elisabeth ended, upon @ ſpecial werd;2 fund in a bill o 


treſpaſs exhibited by Beatrice Dalamere pw if againſ 
Thomas Sermon, Thomas Hyet, William Pitt, a3 
John Barnard defendants. And the record appears. among 
-. the records of Michaelmas term 9 & 10 Eliz. Rot. 216, 


B it remembered, that on Thurſday next after the oftare 
of S. Michael in this ſame term before the lady the 
queen at Weſtminfler came Beatrice Dalamere widom by 


E 1 


Fe. | 
Declaration. Nichard Beſt her attorney, and brought here into the coun 


at” 


. . ? 


4 . 
L024 


of the ſaid lady the queen then there her certain bill againk 

. 1" Thomas Sermon, Thomas Hyet, William Piu, and John Bar. 
nard in the cuſtody of the marſball, &c. of a plea of tre 
paſs, and there are edges of proſecuting viz. John, Du 
and Richard Roe. . Which ſaid hill follows in theſe words 
iz. Morceſter, viz. Beatrice Dalamere widow complains. d 
Thomas Sermon, Thomas Hyet, William Pitt, and John Bar 
naar in the cuſtody of the marſhal of the Mar/balſea.of th 
lady the queen before the queen herſelf, for this, that they 
the 2d day of Ofeber in the 8th year of the reign of the | 

dy Elizabeth now 222 of England, with force and arm 
cc. the houſes and cloſes of the ſaid, Beatrice at Elſield other 
| wile Ederfield in the county aforeſaid. broke and entere: 
and her graſs to the value of 100 marks; there lately grov 
ing with certain cattle, viz. horſes, oxen, cows, . hog 
and ſheep, cat up, trod down, and deſtroyed, the treſpa 
aforeſaid. as to the eating up, treading, down, and deſtig * 
ing the graſs aforeſaid from the aforeſaid ad day of O 

in the Sth year aboveſaid, until the day of obtaining ih 
bill, viz. the 12th day of November in the gih year of 1! 
reign. of the ſaid lady the queen that now ig, at divers days at 
times Ne ; and other wrongs to her did, againſt d 
r of the (aid lady the queen, and to the damage aft 


id Beatrice tool, and therefore ſhe produces the (ui 


&c. 
And the aforeſaid Thomas, Thomas, William, and Fol 
by Thomas Stranſham their attorney come and defend tl 


Not grilty. force and injury when, &c. and ſay that they are not gui 


| thereof, and of this they put themſelves upon the coun 


Faire feces, and the aforeſaid Beatrice likewiſe, &c. Therefore let 


= 


0 — 
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jury thereon come before the lady the queen at Weflminfler 
al. on Friday next aſtet the octave of St. Hillary by whom, &c. 
wenn Warn + 4 Wo 
| and who neither, &c: to recognize, &c. becauſe as well, 
of &c. The fame day is given to the parties aforeſaid there, 
an c. Afterwards at the day and place within contained be- The T 
an tore Edward Saunders knight chief baron of the exchequer of 
the lady the queen, and Thomas Carus one of the juſtices of 
210.8 we ſaid lady the queen aſſigned to hold pleas, before the 
queen herſelf, juſtices of the ſame lady the queen aſſigned 
to take aſſizes in the county of Morteſter by the form of the 
ſtatute, &c. comes as well the within named Beatrice Da- 4 
lamers widow, as the within written Thomas Sermon, Thomar © —_ 
Hyet, William, Pitt, and Fobn Barnard in their own proper I 
perſons. And the jurors of the jury within ſpecified being 
called likewiſe come. Whereupon the aforeſaid Beatrice 
ſays, and in evidence to the jurors aforeſaid. ſhews, that g,idence for 
the treſpaſs within ſpecified, whereof ſhe now within com- the plaintiff. 
plains, was done in one meſſuage and 30 + acres of land, [+ 347 ] 
meadow, and paſture in Elfield within ſpecified, now in the 7 
occupation of the aforeſaid Thomas Sermon; and in one meſ- 
ſuage and 14 acres of land, meadow, and paſture in Elfield 
aforeſaid, now in the occupation of the aforeſaid William 
Pitt; and in one meſſuage and 48 acres of land, meadow, 3 
and paſture in feld aforeſaid, now. in the occupation of 8 
the aforeſaid John Barnard. And the aforeſaid jurors of the 2 
jury aforeſaid to ſay the truth of the within contained being, of 4 
choſen, tried; and ſworn, ſay upon their oath, as to the the trefpaſs at. : 
treſpaſs aforeſaid in the 8 and go acres of ſigned the jury 
land, meadow, and paſture in the occupation. of the afore- — "og 
ſaid Thomas. Sermon, and in the-aforeſaid meſſuage and 14 ; 
acres of land, meadow, and paſture in the occupation. of 
the aforeſaid William Piet, that the aforefaid. Thomas Ser- 
mon, Thomas  Hyet," William: Ritt, and Jobn Barnard arc 4 
guilty of the ſaid treſpaſs in manner and form as the afore - 1 
laid Beatrice within complains againſt them. And. they aſ- a Y 
ſeſs the damages of the (aid Beatrice, by occaſion, of the ſaid 
treſpaſs (beſides her coſts and charges by her about her ſuit 
in this behalf expended). at 2086. and 2 thoſe coſts and 
charges at 43s. 4d. And the aforeſaid jurors, as to the treſ- Special verdi 
paſs aforeſaid in the aforeſaid meſſuage and 48 acres of land, ute the och 
meadow, and paſture: in the +pocupation of the aforeſaid 
Jebn Barnard within ſuppoſed to be done, ſay upon their 
oath,that long before the ſaid treſpaſs ſuppoſed to be done. one 
: i Robert Dalamere was of the ſame meſſuage and 48 ac sof 
ind, meadow, and paſture now in the ien, of the 


3 
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The Pleadings : Dalamere verſus Bernard, &o. 


aforeſaid John Barnard, among other things, ſeized in his 
demeſn as of fee, and being ſo thereof ſeized, the ſame Ro- 
bert Dalamere, the 25th day of Auguſ in the I th 2 of 
the reign of lord Henry the eighth late king of England, of 
the ſame meſſuage and 48 acres of land, meadow, and pa. 
ture with the appurtenances enfeoffed one Thomas Fennings, 
Thomas Lee, John Sandford gentlemen, - William Hill and 
Thomas Harper chaplains : To have and to hold to the 
fame Thomas Jennings, Thomas Lee, Fohn Sandford, Willi- 
om Hill, and Thomas Harper, and to their heirs for ever, 
to the uſe of the aforeſaid Robert Dalamere, and of the 
aforeſaid Beatrice Dalamere then his wife, and of the heirs 
of the bodies of the ſame Robert Dalamere and Beatrice be- 
tween them lawfully begotten ; and for default of ſuch iſa: 
between them lawfully ten, to the uſe of the aforeſaid 
Robert Dalamere, and of the heirs of his body lawfully be- 
gotten; and for default of ſuch iſſue of the body of the ſaid 
Robert lawfully begotten, then to the uſe of Simon Dalamert, 
brother of the aforeſaid Robert Dalamere, and of his heirs 
for ever. By virtue of which ſaid feoffment the aforeſaid 
Jennings, Thomas Lee, Jobn Sandford, Willian 
Hill and Thomas Harper were of the ſame meſſuage and 48 
acres of land, meadow, and paſture now in the occupation 
of the aforeſaid Jobn Barnard ſeized in their demeſn as of 
* to the uſe of the aforeſaid Robert Dalamere, and of the 
aforeſaid Beatrice, and of the heirs of the bodies of the ſame 
Robert and Beatrice between them lawfully begotten, and 
for default of ſuch iſſue, to the uſe of the aforeſaid Robert 
Dalamere, and of the heirs of his body lawfully beg 
and for default of ſuch iſſue, to the ute of the aforeſaid $i- 
mon Dalamere, and of his heirs for ever, according to the 
form of the feoffment aforeſaid. And the ſaid Thomas Jer 
nings, Thomas Lie, John Sandford, William Hill, and .T 
mas Harper being ſelged of the aforeſaid meſſuage and 48 
acres of land, meadow, and paſture with the appurtenance! 
now in the occupation of the aforeſaid John Barnard to ihe 
uſes above mentioned, the aforeſaid Dalamere, the 
20th day of Auguft in the 26th year of the reign of lord 
| the eighth late king of England, of the ſame meſſuage 
und 48 acres of land, meadow, and paſture with the ap- 
enances enfeoffed one William | to have to him 
and to his heirs for ever. By virtue of which feoffment the 
ſame'illian Dyal was of the ſame meſſuage and 48 acres 
of land, meadow, and paſture with the appurtcnancs 
ſeized in his demeſn as 
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The Pleadings: Dalamere verſus Barnard. 


September in the 27th year of the reign of the ſaid late king 


Richard Lyfter knight, to have to him and to his heirs for 
Lyfter was of the aforeſaid meſſuage and 48 acres of land, 


demeſn as of fee. And the ſame Richard Lyſer being ſo 
thereof ſeized, he the 22d day of April in the 2d year of the 
reign of lord Edward the fixth late king of England, of the 
aforeſaid meſſuage and 48 acres of land, meadow, and paſ- 
ture with the appurtenances enfeoffed the aforeſaid Simon 
Dalamere above in remainder gf the uſe aforeſaid laſt named, 
to have to him and to his heirs for ever. By virtue of which 
ſaid feoffment the ſame Simon Dalamere was of the ſame meſ- 
ſuage and 48 acres of land, meadow, and paſture with the 
appurtenances ſeized in his demeſn as of fee. And bein 
ſo thereof ſeized, the ſame Simon Dalamere afterwards, ot. 
the 28th day of October in the 3d year of the reign of the 
ſaid late king Edward the fxth, of the aforeſaid" meſſuage 
and 48 acres of land, meadow, and paſture with the ap- 
purtenances enfeoffed the aforeſaid John Barnard, to have 
to him and to his heirs for ever. By force whereof the ſame 
abn Barnard was of the ſame meſſuage and 48 acres of 
and, meadow, and paſture with the appurtenances ſeized 
in his demeſn as of fee. And the ſaid John Barnard being ſo 
thereof ſeized, as well the aforeſaid Robert Dalamere as the 
aforeſaid Thomas Lee, Jobn Sandford, William Hill and The- 
mas Harper (in the aforcſaid feoffment 10 the ſeveral uſes 
aforeſaid together with the aforeſaid Thomas Fennings nam- 
ed) the zoth day of June in the 4th year of the reign 
ot the lady Elizabeth now queen of England, at Elfield 


them, and the ſame Thomas Jennings afterwards and before 
the aforefaid time when, &c. there likewiſe died; after 
whoſe death, and before the aforeſaid time when, &c. viz. 
the 20th day of April in the 8th year of the reign of the 
ſaid lady the queen now, William Fennings ſon and heir of 
the aforeſaid Thema: Jennings, for the revival of the uſe 
aſoreſaid to the aforeſaid Beatrice according to the form of 
the aforeſaid firſt feoffment, into the aforeſaid meſſuage and 
{8 acres of land, + meadow, and paſture with the appurte- 
nances upon the poſſeſſion of the aforeſaid J Barnard 
entered, and was thereof ſeized in his demeſn as of fee. 
PART 1. 3K By 


ed, the ſame William Dyal afterwards, viz. the 11th day of 


ever. By virtue of which ſaid feoffment the ſame Richard 


meadow, and paſture wſth the appurtenances ſeized in his 


aforeſaid, died, and the aforeſaid Thomas Fennings ſurvived. 


Henry the eighth, of the ſame meſſuage and 48 acres of land, 
meadow, and paſture with the appurtenances enfeoffed 
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By reaſon whereof, and by force of a ſtatute made in a Par- 
lament of lord Henry the eighth late king of England, at 
Weſtminſter in the county ot Middleſex, the 4th day of Fe- * 
bruary in the 27th year of the reign of the ſaid late king WW”: 
held, concerning the transferring of uſes into poſſeſſion, the WF . 
afoteſaid Beatrice before the aforeſaid time when, &c. was 
| ſeized of and in the ſaid meſſuage and 48 acres of land, B 
meadow, and paſture in her demeſn as of fee-tail, and at- a 
terwards entered into the aforeſaid meſſuage and 48 acres 
of land, meadow, and paſture with the appurtenances, up- s 
on the poſſeſhon of which ſaid Beatrice thereof the atoreſaid Ml '} 
John Barnard in his own proper right, and the aforeſaid 
Thomas Sermon, Thomas Hyet, and William Pitt, as ſervants 
of the ſaid John Barnard and by his command, afterwards, Why, 
viz. the aforeſaid time when, &c. into the aforeſaid mei- | 
ſuage and 48 acres of land, meadow, and paſture with the 
appurtenances re-entered, and the graſs there growing, 
with his cattle aforeſaid cat up, trod down, and deſtroyed, 
But whether or no the entry of the aforeſaid William Jen- MM |, 
nings, for the revival of the uſe aforeſaid to the aforeſaid WW, d- 
Beatrice according to the form of the aforeſaid firſt feoff- 
ment, into the aforeſaid meſſuage and 48 acres of land, 
meadow, and paſture with the appurtenances in the occu- 
pation of the aforeſaid John Barnard upon the poſſeſſion of 
the ſame John Barnard thereof in manner and form afore- 
ſaid made, be or in law ought to be adjudged (upon the 
whole matter aforeſaid) a good and lawful entry to revive 
the uſe aforcſaid to the aforeſaid Beatrice, according to the 
form of the aforeſaid firſt fcoffment, the ſame jurors are 
wholly ignorant, and thereof they pray the advice and dil- 
cretion of the juſtices aforeſaid, and of the court, &c. And 
if upon the whole matter aforeſaid in form aforeſaid found 
it ſhall ſeem to the ſame juſtices that the aforeſaid entry ol 
the aforeſaid William Jennings into the aforeſaid meſſuag* 
and 48 acres of land, meadow, and paſture with the api 
purtenances in Elfield aforeſaid in the occupation of the 
aforeſaid John Barnard, upon the poſſeſſion of the fam 
Jobn thereof, in form aforeſaid made, be a good and lay 
ful entry in law, then the ſame jurors ſay upon their oat! 
that the aforeſaid Thomas Sermon, Thomas Hyet, Willi 
Pitt, and John Barnard are guilty of thi treſpaſs aforeſa' 
in the aforeſaid meſſuage — 48 acres of land, meadov 
and paſture with the appurtenances, as the ſame Beatru 
within complains againſt them, and then they aſſeſs th 
damages of the ſaid Beatrice by occaſion of the E 

ore la 
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aforeſaid in the aforeſaid meſſuage and 48 acres of land, 
neadow, and paſture, (beſides the damages, coſts, and ex- 
bences aforeſaid above by them before aſſeſſed) at 25. And 
5 if upon the whole matter aforeſaid it ſhall ſeem to the juſtices 
aforeſaid that the ſame entry of the aforeſaid Milliam Fen- 
nings, for the revival of the uſe aforeſaid to the aforeſaid 
Beatrice according to the form of the aforeſaid/firſt feoffment, 
into the aforeſaid meſſuage and 48 acres of land, meadow, 
and paſture-with the appurtenances in the occupation of the 
aforeſaid Fohn Barnard, upon the poſſeſſion of the fame 
Jabn Barnard thereof, in form aforcſaid made, be not a 
1d Wood and lawful entry in law, then the ſame jurors ſay up- 
its Wn their oath, that the ſame Thomas Sermon, Thomas Hyet, 
de, Villiam Pitt and John Bernard are not guilty of the treſpaſs 
eb oreſaid in the aforeſaid meſſuage and 48 acres of land, 
the Nreadow, and paſture with the appurtenances in Elfield 
＋ ſoreſaid, as they: have within alledged, &c. | 
ed. as | 
Jen. 1: appears by the record that the treſpaſs was aſſigned the 
{aid Na day of October in the 8th yeat of ho nad of this preſent TION 
off veen, and laid ta be done in breaking and entering into übe 
and, Ne houſes and cloſes of the plaintiff at Elfield in the county wife being . 
oe. Bf Worcefler 3 and the defendants pleaded, not guilty. And 4 gue % in 
n of if privs. the plaintiff gave in evidence to the jury that —_— 25 
fore · Ne treſpaſs was done in one meſſuage and 50 acres, &c. in himſelf in ge- 
ide pe occupation of the ſaid Sermon; and in another meſſuage neral tail, re- 


1d 


evive Id 14 acres, &c. in the occupation of the ſaid Pitt; and minder te C. 
o the another meſſuage and 48 acres, &c. in the occupation Ns — 
s 1 the ſaid Barnard. And as to the meſſuages and lands in the ſtatute 27 
d ot e occupations of the ſaid Sermon and Pitt, the jury found 


the defendants guilty, and for ſo much they aſſeſſed da- C. the remain- 


found ages at 208. and for coſts at or 386. 4d. And as to the treſ- der man, in fee 
try "i aligned in the other meſſuage and lands in the occupa- 3 
ſſuage Wn of the ſaid Barnard, they gave a ſpecial verdict, viz. fendant — 
he ap it one Robert Dalamere was ſeized thereof in fee · ſimple, upon whom, 
of 1" being ſo ſeized, in the 1:th'year of the reign of king ger the death 
ſam | < l of A. the firſt 
c wry 8. he thereof enfeoffed: Thomas Fennings and divers feoffor, and of 
ad lars in fee-fimple, to the uſe of him the ſaid Robert Da- the feoffecs,the 
ir , and of the ſaid plaintiff then being his wife, and of beit of the ſur. 
Willi heirs of their bodies between them law ully begotten, and 2 
\foreſal . - #3 K 2 . OT reviving of the 


the wife of A. the firſt feoffor : And adjudgel that his entry was lawful, for there he 
: his ancient fee · ſimple, for the feoffment of C. the remainder man in fee of the uſe was 
Within the ſtatute of I E. 3. becauſe he had only a uſe in remainder, and that ta'vte is 


ded of cefluy que uſe in poſſeſſion. 8. C. cited 1 Co. 128. 4. 1 And. 330. Gilb. Law of 
Vie Dy W. L. L e | : wy 


Beatri 
Teſs | 
treſpal 
afore fat 
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for de fault of ſuch iſſue, to the uſe of the ſaid Robert Dala- Ml tre 
mere, and of his heirs of his body lawfully begotten, and for ¶ be 
default of ſuch iſſue, to the uſe of Simow Dalamere his bro- Ml 25 


ther, and of his heirs for ever. And the feoffces being ſeiz- WM mo 


_ ſame tenements. And afterwards, viz. in the 4th year d 
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adjudged lawful, then they ſaid that the defendants are gu 


ed to theſe uſes, the ſaid Robert Dalamere the 20th day of WM pre 
Auguſt in the 26th year of the reign of the ſaid king Henry, Wl S 
enfeoffed Ilia Dyal in fee of the ſame. tenements, which 
Dyal in September in the 27th year of the ſame king enteof 
ed fir Richard Lyfter knight in fee-fimple of the ſame tene- 
ments, who made a feoffment in fee-over to the ſaid Sinn 
Dalamere in the 2d year of the reign of king Edward 6, 
which Simon in the 3d year of the reign of the faid king 
Edward 6. enfeoſſed the ſaid John Barnard in fee of the 


the reign of the preſent queen, as well the faid Robert De 
lamere as all the feoffees, except the ſaid Thomas Jennings, 
died, and after that the ſaid Jennings the ſurvivor died, 
After whoſe death, viz. the 2oth day of April in the 8th 
year of the reign of the preſent queen, William Jenning 
ſon and heir of the ſaid Thomas Jennings the ſurvivor, fot 
the revival of the ſaid uſe to the ſaid Beatrice the plaintiff, 
entered upon the e Barnard, by reaſon whereof, and 
by the. ſtatute of 27. H. 8. of Uſes, the ſaid Beatrice nov 
plaintiff, was ſeized, and afterwards ſhe entered, upot 
whoſe paſſeſſion the ſaid Fohn Barnard in his own right 
and the other defendants as his ſervants and by his co 

mand, afterwards, viz. at + the: ſaid time when, &c. int 
the ſaid meſſuage and 48 acres re-entered, and did the trel 
paſs, &c. But whether the entry of the ſaid Miiliam 7: 
nings, to revive the ſaid uſe, upon the faid Barnard 

lawful or not, they did not know, and thereof they pray 

the advice and diſcretion of the juſtices. And if it ſhall | 


ty of the treſpaſs in the ſame meſſuage and 48 acres, as! 
plaintiff has alledged, and then they aſſeſſed damages at 2 
over and above the former damages. And if his entry ſha 
not be adjudged lawful, then they ſaid that the defendar 
arc not guilty of the treſpaſs in the ſaid meſſuage and 
acres. anno 

And upon this verdi& an apprentice of the middle te! 
ple, and Thomas Bromley recorder of London, who were | 
counſel with the plaintiff, prayed judgment for the plain! 
for the treſpaſs in the ſaid meſſuage and 48 acres. Al in 
Fettiplace, who was of counſel with the detendant, prend th, 
that they by judgment might be diſcharged from 5 fl 

t , 
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treſpaſs; and ut ſeemed very doubtful what judgment ſhould 
be given upon the matter. And it was oftentimes debated 
as well in Trinity term laſt paſt, as in this preſent Afichae/- 
mas term, which concludes the tenth year of the reign of the . Term 
preſent queen, And the doubt aroſe upon the feoffment of f 
Simon Dalapere; for it was agreed on all ſides that the fee- 
fimple of the land, which Robert Dalamere had firſt given 
to Dyal, and Dyal to Lyfter, and Lyfier to Simon, was de- 
feaſible after the death ot Robert by the feoffees, who might 
enter to the uſe of the plaintiff, and thoſe feoffments were 
no obſtacle to their entry. But when Simen made a feoff- 
ment to Barnard, by that feoffment he gave quite another 
thing from what he had before received by the feoffment 
made to him, that is to ſay, he gave thereby his uſe of the 
fee · ſimple, which he had upon a good and indefeaſible eſ- 
tate. And in reſpeQ thereof, it was ſaid on behalf of the 7 
defendants, that he had given to Barnard the fee · ſimple of por the defen- | 
the land indefeaſibly by the ſtatute of Rich. 3. which ordains dants. 
that every eftate, feoffment, and gift of lands and tenements to | 
be made by ceſtuy que uſe ſhall be good and erffetlual to him t 
whom they are made, againſt the feoffor and his beirs, and 
againſt all others having or claiming any title or intereſt in the 
ſame only to the uſe of the ſame froſfor at the time of the gift 
nade. And foraſmuch as the intereſt and title of the heir 
of the ſurvivor of the feoffees of the land was to the uſe as 
vell of the fee-fimple which Simon claimed in remainder, 
45 of the tail which the wife claimed in poſſeſſion, he is 
barred from claiming the fee-ſimple, becauſe it is lawfully 
given to Barnard, and if the feoffees enter, they muſt have 
either their ancient fee · ſimple, or elſe a new fee-ſimple, and 
their ancient fee-ſimple they cannot have, becauſe it is law- 
fully conveyed to Barnard the feoffee, in which caſe the 
aw will not ſuffer the heir of the ſurvivor of the feoffees by 
bis entry to take it from him. And a new fee-fimple he 
annot have, for he has no right to any other fee-fimple but 
o the ancient one. And it is inconſiſtent with the law for 
bim to have another fee · ſimple, for then there would be two 
fees · ſimple of one ſame land, which cannot be, And he g., ace 148 
cannot have any other eſtate than a fee-ſimple, for no other (b), and the 
ſtate was taken from the feoffees by the feoffment of Robert. books there 
do that if he is barred from that, he is barred from all the cd. 
reſt of the eſtate. And hereupon it was reſembled to the 
caſe in Littleton, b that if a diſſeizor makes a leaſe for life, » 1.x. f. 521. 
prod the diſſeizee confirms the eſtate of the diſſeizor, he Co. Lit. ag. a. 
tall not enter upon the tenant ſor life, for his right __ 
. 5 the 


8 8 


. 


> DB 


* 
— 6D 


Michaelmas Term ro Elizabeth, in B. R. 


the whole eſtate in the land, and if he is barred of the ſee- 
ſimple, he is barred of the eſtate for life, for of ſuch eſtate 
he was not diſſeized, nor was ſuch eſtate taken from him; 
and a new fee-fimple he ſhall not have, for he had no right 
but to the ancient fee-fimple, wherefore inaſmuch as he is 
barred of the fee, he is barred of the whole. ,So here the 
heir of the ſurvivor cannot take away the fee-ſimple lawfully 
veſted in Barnard the feoffee, any more than the diſſeizee 
can in the other caſe. And he cannot have a new fee-fim- 
ple, or a leſſer eſtaie than a fee- ſimple, for the feoffees had 
not ſuch before, for which reaſon the entry of the heir of the 
ſurvivor here is not lawful, but is a diſſeizin, in which caſc 
it does not revive the uſe in the feme plaintiff, and there- 
fore the defendants ought to be acquitted of the treſpaſs, 
And many other things were ſaid to enforce the reaſon afore- 
ſaid. 
| But on the other hand it was ſaid that the caſe here does 
E contra for the not come to that point. For firſt it is to be obſerved, that 
plaintif. the feoffees were ſeized in fee to the uſe of Robert and bis 
wife in ſpecial tail, and afterwards to the uſe of Robert in 
general-tail, and afterwards to the uſe of Simon in fee-ſim- 
ple, in which caſe Simon neither by the common law, nor 
Gib. Law of by the ſtatute of Rich. 3. had any power to make a © feof 
Uſes 26, 239. ment of the land, nor to alien the fee-fimple of the land, 
* Kelw. 42. b. nor to d meddle at all with the poſſeſſion of the land, © For 
per Frowick, by by the common law ce/ſiuy gue uſe could not enter upon the 
the courſe of land, but if he had entered, the feoffees might have had an 


99 — action of treſpaſs againſt him, and have puniſhed him. For 


has no more to the land as fully belonged to the feoffees as if there had been 


ag NG no uſe of it; ſo that if the feoffees had ouſted the «fl 
meereſt ſtran- que uſe, or had ſued him for taking the profits, he 
gerin the ſhould not have had any anſwer or defence at the commo 
=, oa law, but was driven to ſeek his remedy in a court of con 
caſe 3 Crompt. ſcience. And by the like reaſon ceſtuy que uſe could no 
J. C. 60. a. make a feoffment to others, but for remedy thereof the ſta 
« H. x5. H. 5. tute of 1. Rich. 3. cap. 1. was made, which enacts tba 
2. pl. 4. Bro. every eſtate, feoffment, gift, releaſe, grant, leaſe and confir 
my up mation of lands and tenements made, or afterwards to be madt 
— AnderſunC, ' ſhall be good and effettual to kim to wham they are ſo mad! 
2 And.z20.Poſt had, or given, and to all others to his uſe, againſt the ſell! 
eee, 3- feoffer, granter &c. and againſt all others having or claimi" 
Uſes F. b.pl.z, 2 File or intereſt in the ſame only 10 the uſe of the ſame fraff 
donor, or his heirs, at the time of the bargain, gift, or gro 

made. So that by this act all feoffments made before |! 

act or ſince the ac by cęſtuy que uſe are made good _ e 
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fetual. But, fir, by what ceſfuy gue uſe ? f by no cefluy que : vin. Abr. tit. 
u/e but by ceſtuy que uſe in poſſeſſion, for cuy que uſe in re- Uſes W. kr 
verſion or remainder is out of the letter and intent alſo of 12338 
the act, for no feoffments are made good againſt the feoffees 239. 

of the land, except they claim title or intereſt therein [+350] 
only to the uſe of the ſame feoffor at the time of the feoff- 

ment made. In which eaſe if there is ceſluy que uſe for 

life, the remainder in fee, the feoffment of ce/tuy que e in * 25H. 8. Bro. 


remainder is not made ood againſt the feoffees, for they do Feoffm. al Uſes 


not claim only to his uſe at the time of the teoffment, but 22 N 
they claim to the uſe of ceſtuy gue uſe for life, and after his Poſt Manxels 
deceaſe their claim is to the uſe of him in remainder, but Pale 2 
they do not preſently claim only to the uſe of the feoffor, 29, 239, 240. 
which is him in remainder, b But in this caſe if ce/ffuy gue | 
uſe for life, where the remainder in fee is over to another, NM. 4. H. 9. 
makes a feoffment, this is a good feoffment during his life, 38. pl. 9. Fitz. 
for he had the uſe in poſſeſſion, and during his life the 5 — 31. 
g ro. Feoffm. al 
ſeoffees claim only to his uſe, for the whole eſtate and pol- Uſes 24. Gilb. 
ſeſſion of the feoffees is to the uſe of ceſluy gue uſe for life Law of Uſes 
during his life; and inaſmuch as the confidence of the *8. 239, 2% 


whole eſtate, that is, of the whole fee-ſimple, was put in 


. ceſtuy que uſe for life during his life, for this cauſe he may 


ge the whole eſtate during his life. So that by his feoff- 
ment more paſſes than for his life, for a fee-tail or the 
whole fee-fimple ſhall paſs according to the limitation of the 
words of ceſtuy que uſe for lite expreſſed upon the livery. 
And yet in this caſe if one ſhould lay all the ſtreſs upon the 
word (only), a man might cavil and ſay that the feoffees 
claim to the uſe of one for life, and afterwards to the uſe of 
another in fee, ſo that they don't claim only to the uſe of 
rfluy que ufe for life, ergo his feoffment is not warranted by 
the ſtatute, but the firſt feoffees may ouſt the ſecond feoffee 
preſently in the life of cefluy que uſe ; fir, by ſuch argument 
all particular ceftuy que uſes, as ce/iuy gue uſes in tail, tor life, 
or for years, would be totally develted of any intereſt or con- 
cern in the land, ſo that they could not make leaſes or gifts. 
But for anſwer thereto, we do not only rely upon the letter, 
but upon the intent alſo. For if a feme-covert be ceſtuy que 
uſe, the huſband may make a feoffment, and yet the claim p. 6. H. 7.3. 
ol the feoffees is not only to his uſe, but to the uſe of him pl. 5. 
and his wife. But there the intent of the ſtatute warrants 
his feoff ment during the coverture, hecauſe the law gives to 
the huſband the direction of the things of his wife. And fo 
if there are two joint ceſuy que uſes in fee, and one of them 
makes a feoffment of the moiety, it is a good feoffment, 
and 
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and ſhall bind the feoffees, altho' they were not ſeized only in 
to the uſe of him, but to the uſe of him and his companion, wi 
for the intent was that he who had the moiety of the preſent ab 
uſe might give or leaſe the moiety of the land. Andintheſe WW la 
caſes altho* the letter does not warrant the acts of the ceftuy is 
gur uſe, yet they are warranted by the intent of the makers 
of the act. And alſo in theſe caſes the uſe was preſent and 
in poſſeſſion, and therefore it is reaſonable that he ſhould 
have authority over the poſſeſſion. But to make the ceiuy 
gue uſe in reverſion or remainder (who has nothing to do 
with the poſſeſſion or profits of the land) give away the poſ- 
ſeſſion to another, js out of the words and intent alſo. And 
n fe from thence great confuſion would enſue, 4 for ſuppoſe a 
Fell al Uſes feoffment was made to the uſe of A. for life, and afterwards 
44. to the uſe of B. for life, and afterwards to the uſe of C. in 
fee, now every one will admit that B and C. may grant 
their uſes to whomſoever they pleaſe, hut they cannot med- 
dle with the perception of the profits, nor with the poſſeſſi- 
on, and therefore they cannot give any poſſeſhon to ano- 
ther. Forif B. might enter and make a feoffment, or a leaſe 
for liſe, thereby he would take away the poſſeſſion from the 
feoffees, and thereby alſo he would take away the uſe of A. 
the firſt ce/fuy que uſe, for after that A. could not take the 
profits of the land, nor make a leaſe for life or years, for 
the eſtate which B. had made would not be to the uſe of A. 
but to ſuch uſe as B. pleaſed to limit and appoint. And if it 
ſhould be ſaid in this caſe, that if B. had entered upon the 
feoffees, and had made a leaſe for his own life, the feoffees 
ſhould not be bound, but might enter and be ſeized to the 
uſe of A. for life ; fir, what eſtate ſhould the feoffees have 
after their regreſs? for before they ſhould have had a fee- 
ſimple, and if by their entry they ſhall recontinue the fee- 
ſimple again, then the eſtate which B. made is taken away: 
And, fir, if a man ſhould ſay that after their entry they 
ſhall leave in the leſſee of B. the freehold which B. gave him, 
then of neceſſity muſt they have a particular eſtate, viz. for 
the life of A. who is the firſt cefluy que wſe ; and from thence 
it follows that they ſhall have another eſtate than they had 
before, and a particular eſtate without a leſſor. And then 
it is to be aſked, whether the eſtate for life which B. made 
ſhall'bea remainder or a reverſion ? and if he ſhall do feal- 
en and to whom ? and in what degree the uſe in remain- 
rin fee is ? and out of what eſtate the uſe in fee iſſues? 
and if he who had the uſe in remainder in fee may enter and 
à feoffment or leaſe as well as the firſt cefluy gue uſe fro! 
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in remainder for life? and many other perplexed queſtions 

would ariſe, if the ſtatute ſhould be ſo expounded as to en- 

able him in reverfion or remainder to make an eſtate of the 

land. But the ſaid apprentice ſaid, © that if a leaſe for life * Gilb. Law 

is made to the uſe of A. and afterwards the reverſion is Pſes 30, 246. 
granted to another for life to the uſe of B. and attornmen; ; 

is had, and afterwards the reverſion is granted to another 

in fee to the uſe of C. in fee, and attornment is had, in 

this caſe A. may give the firſt eſtate for life to whomſoever 

he pleaſes, and B. may grant the reverſion for life to whom- 

ſoever he pleaſes, and C. may grant the reverſion in fee to 

whomſoever he pleaſes, for there the eſtates are ſeveral, and 

the uſes go out of ſeveral eſtates, that is to ſay, every uſe 

out of a ſole and ſeveral eſtate. But in the other caſe all the 

ſeveral uſes iſſue out of one cſtate, viz. out of the fee-fim- 

ple, which is one ſame eſtate without diviſion, and the ſe- 

veral poſſeſſors of the ſeveral uſes cannot ſever the eſtate 

which is entire: So that, he ſaid, there is a diverſity be- 

tween the caſes. f But he ſaid that if a fecffment is made to 

the uſe of one for life, and afterwards to the uſe of another ? Gilb. Law of 
in fee, there he who has the uſe in fee in remainder may Uſes 30. 
make a leaſe for years to commence after the death of the 

ceſiuy que uſe for life, for by the leaſe for years no poſſeſſion 

is taken from the feoffees, nor is any eſtate out of them, 

for a leaſe for years to commence at a day to con e is but a 

contract executory, and ſtands well enough with the eſtate, 

inaſmuch as it does not commence until the firſt + eſtate [ +351 1 
is determined, when the intereſt of the leſſor comes into 

poſſeſſion. And by the ſame reaſon he may grant a rent- « Gib. Law of 
charge to commence when his uſe ſhall be executed. But Uſes 30. 

an eſtate for life in the land, or a greater eſtate, he in the 

remainder cannot make without dividing the eſtate of the 

ſeoffees, or taking the frechold from them, for an eſtate for 

life, in tail, or in fee ſhall paſs preſently, and ſhall not be 

executory as a leaſe for years is, which is limited to com- 

mence when the leſſor ſhall have an intereſt in the poſſeſſi- 

on. So that, as they ſaid, the eſtate which the ſtatute 

makes good againſt the feoffees ought to be made by the 

ceſtuy que uſe in poſſeſſion, and thoſe eſtates, releaſes, or 
confirmations which he makes of another's land, viz. of 

8 land of the feoffees, are good, and ſuch ſenſe is reaſon- 
able, DEED. % 

And if the law be ſo that ceſtuy gue uſe in reverſion or re- 
mainder cannot convey to another any poſſeſſion from the 
coffees, this will in the end avoid the obje&ion which 
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has been made in our caſe on behalf of the defendants, 

which caſe is now to be confidered. And firſt, when Ro- 

bert Dalamere and his wife now plaintiff had the preſent uſe 

in ſpecial tail, the remainder to Robert in general tail, the 

remainder to Simon in fee, and Robert made a feoffment, 

he had power to do it, as is aforeſaid, and the fee- ſimple of 

the land paſſed fully until regreſs made by the feoffees after 

his death, and after his death they might enter if there was 

no other obſtacle than his feoffment, for the feoffment is 

made good and effeCtual againſt all having or claiming any 

title or intereſt in the ſame only to the uſe of the ſame feoff- 

or or his heirs, &c. And when the feoffor here was dead, 

the feoffees did not claim to the uſe of his heirs, but to the 

uſe of the wife now plaintiff, who is another than his heirs, 

in which caſe the feoffees are not reſtrained from their en— 

try by the ſtatute, and the common law does not reſtrain 

them at all. So that notwithſtanding the feoffment the 

feoffees might enter after the death of the huſband ; but ne- 

vertheleſs in the mean time the fee-ſimple was taken away 

from the feoffees by the feoffment, and paſſed to Dyal the 

new feoffce, from whence it follows that the uſe in fee was 

taken out of Simon, and diſcontinued until lawful regreſs 

made hy the feoff-es. For there is a diverſity when the 

feoffces to uſe make a feoffment over, and when the ceſtuy 

» M. 14. H. 3. ue uſe makes it. b For when the feoffees make a feoffment 
9.3. fer Pollard, over, if the new feoffees have notice of the firſt uſe, (be the 
** . ſeoffment upon conſideration or not) © or if they have no no- 
Bro Prof. tice, and the feoffment is without conſideration, in theſe 
ments al Uſes caſes the new feoffees ſhall be ſeized to the firſt uſes. So 
$7. Crompt. that if the feoffees here had made the feoffment to Dyal, and 
J O. ss. a. he had had notice of the firſt uſes, or if he had had no notice, 
Dr. & Stud. and the feoffment had been without conſideration, Dyal had 
os _ * been ſeized to the uſe of Robert and Beatrice in ſpecial tail, 
Gilb. Law of and afterwards to the uſe of Robert in general tail, and af- 
Uſes 181. terwards to the uſe of Simon in fee, according to the firſt 
uſes, ſo that the uſe of Simon had not been diſcontinued by 

W Co. ſuch feoffment. 4 But when the feoffment is made by the 
158 vA ceſtuy que uſe himſelf, who may lawfully make it, as here 
tit. UſesE. pl. he has done to Dyal, all the ancient uſes are diſcontinued, 
8. Gilb.Law of aſtho' the new feoffce had notice of the firſt uſes, or altho' 
Uſes 180. the feoffment be made without conſideration, For all the 
firſt eſtate, out of which all the uſes ariſe, is taken from the 

feoffees, and a new eſtate if made by the authority of the 

| ſtatute, which new eſtate ſhall be to the uſes newly expreſſ- 

ed or intended, and ſhall never be to the firſt uſe, but there- 
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by all the ancient uſes are diſcontinued. Then here by the 
feoffment made by Robert to Dyal the uſe of Simon was diſ- 
continued, ſo that he could not alien the uſe, for he had 
but a right of uſe in remainder, and no uſe in deed. There- 
fore in reſpe& of the uſe which is diſcontinued he cannot do 
any thing with the land, nor ſhall any thing be executed by 
the ſtatute of 27. H. 8. cap. 10. © For that ſtatute conveys © 1 Co. 126. n. 
no poſſeſſion to a right of uſe, but only fo a uſe in /e. 1 
And if the law be ſo, then when Dyal enfeoffed Lyſter, and sr 27. Vin. 
Lyſter enfeoffed Simon, and Simon enfeoffed Barnard, this Abr. tit Uſes 
feoffment of Simon to Barnard has no force nor authority 3 1 
given it by the ſtatute of Rich. 3. for two cauſes. One is, Ges * 
becauſe the uſe of Simon was diſcontinued and was not in Strong Tate, 
eſſe, and the power by the ſtatute of Rich. 3. is given to 3 * 
who has a uſe in /e, and not to him who has but a right.“ 
The other cauſe was, for that the ute which he had was in 
remainder, which is not warranted by the itatute of Rich. 3. 
to give away the poſſeſſion. So that the feoffment having 
no authority given to it by the ſtatute of Rich. 3. reſts meer- 
ly at the f common law, by which feoffment Simon by the * Palm, 3 52. 
common law has given to Barnard by way of extinguiſh- 
ment his right of the uſe in fee- ſimple which he had in re- 
mainder, in which caſe this feoffment made according to 
the common law, without any warrant or force by the ſta» 
tute of Rich. 3. does not take away the entry of William 
Jennings heir to the ſurvivor of the feoffces. | 

But the ſaid apprentice ſaid, that if the matter had reſted 
only upon the diſcontinuance of the uſe, and upon the feoff- 
ment of Simon afterwards, and the other point of. the re- 
mainder had not been in the caſe ; hut the firſt particular 
eſtates before the feoffinent of Simon had been ended, then 
the caſe would have been more difficult, as to the entry of 
William Jennings, than it is. 8 For, he. ſaid, if a feoff- *M- 14. — 
ment in fee had been made to the uſe of one in fee, and . i "y 
the feoffee had been diſſcized after the ſtatute of Rich. 3. 29. pl. 21. per, 
and before the ſtatute of 27. H. 8. and the ceſtuy que uſe had Fb. Gilb. 
releaſed to the diſſeizor, the dilſeizee ſhould not have en- 3 | 
tered, for by the words of the act the releaſe is good and 
effectual againſt all having or claiming any title or intereſt 
to the uſe of the releaſor: And there the claim and title of 
entry, which the diſſeizee had at the time of the releaſe 
made, was to the uſe of him who releaſed, and if the title 
and right of entry, which the diſſeizee had, was not to his 
own uſe, but to the uſe of ceſtuy que uſe, who has now by 
his releaſe conveyed away his right of the uſe to the diſſeizor 
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by way of extinguiſhment, it ſtands with reaſon and 
conſcience that the releaſe of the right ſhould take away the 
right of the diſſeizee, as well as that the feoffment of him 
who has a uſe in poſſeſſion ſhould take away from the feoff- 
ecs their poſſeſſion of the land, and the makers of the aQ, 
| who had the one intent, could not be void of the other, 
{ + 352 ] but the reaſons of both are the ſame in the + opinions of the 
makers of the aQy and of every other reaſonable creature. 
M. 27. H.8.* And to this purpoſe he cited the caſe in 27. H. 8. where 
29-p. 27. re. the feoffees of ceſtuy que uſe were diſſeized, and the diſſeizor 
we ap 1 enfeoffed ceſtuy gue uſe, who enfeoffed a ſtranger, and the 
4 Lean. 135, queſtion there was, if by this feoffment made by ceſtuy gue 
22. Godb. 314. uſe the right of the firſt feoffees was determined and extinct : 
And there Fitzherbert is of opinion that by the feoffment the 
right of the firſt feoffees is gone, and that it paſſed with the 
feoffment made to the ſtranger, altho' no uſe was in ceſtuy 
gue uſe at the time of the feoffment, as if the ceſtuy gue uſe 
had relcaſed to the diſſcizor ; and of the ſame opinion Shel- 
ley ſeems to be. From whetice (he ſaid) it follows in our 
caſc, that inaſmuch as the right of the uſe in remainder, 
which Simon had, paſſed by way of extinguiſhment by his 
feoffment to Bernard, if the other point of the continuance 
of the firſt eſtates, and of the uſe being in remainder and 
not in poſſeſſion, had not made the matter clear and beyond 
doubt, in his'opinion it would have been more difficult in 
this caſe to prove the entry of William Jennings to be lawful 
after the particular eſtates ended: But inaſmuch as the right 
of the uſe was in remainder and not in poſſeſſion, he held 
it to be a clear caſe that the ſaid William Jennings might en- 
ter and revive the uſe in the particular eſtates, viz. in the 
tail to the feme plaintiff, and in the remainder to the heirs 
of the body of Robert Dalamere. „ 

And at laſt all the juſtices, after many arguments and 
long deliberation taken thereupon, (for it was debated ten 
times at leaſt at the bar and bench) reſolved that the entry 
of William Jennings was lawful, and that thereby he had re- 
vived the vie in the feme plaintiff, and that by the ſtatute of 
27 H. 8. the poſſeſſion of the land was immediately upon 
the entry veſted in her in tail, for which reaſon ſhe ought to 
have judgment. And they all held, that it would be dan- 


gerous to make a particular eſtate of the uſe, viz. an cſtate- 


tail, or an eſtate for life, ſubject to the will of him in re- 
mainder or reverſion in fee of the uſe, for if his releaſe, af- 
ter his own uſe diſcontinued, or his act ſhould hinder the 
ſeoffees from entering to revive the particular uſes diſconti- 


nued, 
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Dalamere verſe Barnard, St. in B. R. 


8 
nued, then the particular uſes would be oftentimes loſt thro 
the obſtinacy, confederacy, or maliciouſneſs of them in te- 
verfion or remainder, which would be a great inconveni- 
ence, and was never intended by the makers of the act of 
Rich. 3. nor was it intended that the acts of them in re- 
mainder or reverfion, before the particular eſtates deter- 
mined, ſhould hurt the particular uſes, or the eftate of the 
feoffces ſeized to particular uſes, but that they might enter 
to revive the firſt uſes. Wherefore cach of them ſeveral 
declared his _— to be, that the entry of William en- 
nings was lawful, and that the plaintiff ſhould haye juig- 
ment. 2 

And in the argument of this caſe another point was de- 
bated at large as well at the bench as at the bar. And that 
was, when William Jennings entered, and thereby revived 
the uſe in tail in the wife now plaintiff, with the remainder 
in tail to the heirs of the body of the huſband begotten, in 
what perſon the fee-fimple of the uſe ſhall be revived, and 
in whom ſhall it be executed by the ſtatute of 27. H. 8. And 
this was debated three ways, for ſome held that inaſmuch 
as the uſe of the fee-fimple was given away by extinguiſh- 
ment in the feoffment of the land to Barnard, and thereby 
the entry of William Jennings was not taken away but re- 
mained, he upon his entry ſhall hold the land to his own 
uſe diſcharged of the uſe in fee, as he ſhould do in caſe of a 
rent-charge which Simon had out of the land, if he had had 
any before his purchaſe of the land and his feoffment, And 
ſome others held, that inaſmuch as the uſe was diſcontinued, 
and not in ee, Simon, who had it not in him, could not 
give it by his feoffment, and therefore after the regreſa of 
William Jennings the uſe of the fee · ſimple ſhall be revived, 
and by the ſtatute the fee-fimple ſhall, be executed in Sim, 
And the counſel for the plaintiff held, that-by the ſo of 
William Jennings the uſe in fce-fimple of the land mall be 


executed in Barnard, for they ſaid that inaſmuch as the L 


feoffment made by Simon was not warranted by the ſtatute 
of Rich. 3. becauſe his uſe was in remainder, and was alſo 


then diſcontinued, as is aforeſaid, the; caſe reſts meerlyd at Palm. 353. 


the common law, and ſtands in the ſame. manner as the 
common law was before the ſtatute of Rich. 3. and as if that 


ſtatute had not been made. © And they ſaid that before , 4% . Rol R. 
the ſaid ſtatute if cefuy gue uſe had diſſeized his feoffecs, and 416. Gilb. Law 
afterwards had made a feoffment in fee, and they. had: re- of Uſes 26,239 


entered upon the feoffee, they ſhould have been ſeized; to 
the uſe of the laſt feoffee, for inaſmuch as the ceſtuy que u/e 
| has 


Michaelmas Term 10 Elizabeth, in B. R. 


* has made a feoffment, he himſelf has not retained any uſe 

or intereſt in the land, for in the gift of the land he gave 

* 2 Nl. K 323. and conveyed from himſelf d all uſes arid other intereſts 
which he could demand out of the land, or have by reaſon 

thereof, and therefore no uſe remained in him after the 


feoffment. And when the feoffees have re- entered, they 


* x co ia. ab. Cannot have it to their own uſe, © for the uſe is not like a 
| 7 Co. 15. b. rent out of the land, but it is a thing collateral annexed to 
owe pes ah the perſon touching the land, and is no more than a con- 
Poph. as fidence for the uſe of the land, that is to ſay, a confidence 
Hacdr. 491. that the feoffees, to whom the land is given, ſhall. permit 
W. 3 feoffor and his heirs, and ſuch perſons as he ſhall ap- 
Poliexf 0%, Point, to receive the profits of the land, apd that the 
Ld.Raym.876. feoffees ſhall make ſuch eſtates of the land as he ſhall limit. 
__— Geo.2. So that their eſtate is but upon confidence, and there is no 
Tate, Jer Natur, a8. done by the feoffor to ſignify that they ſhall have the 
erguendo. land to their own uſe, but clearly the contrary, for it evi- 
dently appears to be his intent, in the making of a feoff+ 
ment to another, that they who were the firſt feoffees ſhall 
not have the land. So that there is no confidence or equity 
which entitles them to have the land to their own uſe. But 
when the feoffor upon confidence enters upon the feoffees, 
and gives the land to another, in that gift it is implied that 
his intent is, that he to whom the gift is made ſhall have the 
land,” and all things comprehended in the land, or depen- 
dant upon it, and then when the firſt feoffees have entered, 
and taken the land from the laſt feoffee, yet they have not, 
nor can they take away the intent which the feoffor had in 
making the gift, viz. that the feoffce ſhould have the land, 
and if the feoffce cannot have the whole, yet he ſhall have 


as much as cannot be taken away by the ancient feoffees, 


and that is, the uſe, which was implied in the gift of the 

land. So that it ſtands with good reaſon and conſcience 

that the laſt feoffee before the ſtatute of Richard 3. ſhould 

[+ 2353] have the uſes, and not the feoffor + nor the firſt feoffee. 
And in ſuch degree is our caſe here, for inaſmuch as the 

feoffment of Simon was not warranted by the ſtatute of Rich. 

3. but reſts at the common law, from thence it follows that 

William Jennings by his entry has revived the uſe of the fee- 
ſimple in Barnard, ſo that immediately thereupon the ſta- 

ture of 27 H. 8. executed the poſſeſſion according to the ule, 


remainder in fee to Barnard. 


that is to ſay, in Beatrice to her and to the heirs of her body 
and of her huſhand (who is dead) begotten, with the re- 
mainder in general tail to the heirs of the huſband, with the. 


But 


Dalamere verſus Barnard, &c. in B. R. 


But the juſtices were not agreed in whom the fee-ſimple 
ſhould be, wherefore Catiine chief juſtice ſaid, it is in vain 
tor us to diſpute in whom the fee- ſimple is executed, for it 
is not material for our judgment, nor does it come in queſ- 
tion in the caſe before us. But we are all unanimouſly 


agreed that the entry of William Jennings is lawful, ane 


that neither the feoffment of Simon made to Barnard; nor 
any other thing found by the verdict, is an impediment or 
obſtacle to his entry, and that by his entry he has revived 
the uſe in tail to the wife now plaintiff, and the ſtatute of 
27 H. 8. executed the poſſe ſſion in tail according to that 
eſtate, for which reaſon the wife is tenant in tail, and fo 
able to puniſh the treſpaſs. So that this is ſufficient for the 
judgmen!, but in whom the uſe in fce-fimple is revived, 
and who ſhall have the fee-ſimple by the execution of the 
ſtatute, is to no purpoſe for us to know in order to adjudge 
upon the preſent caſe, for be it in the one, or in the other, 
or in the third, the wife now plaintiff ought to have judg- 
ment. Wherefore he ordered Haywood the 9%" We g's to 
enter the judgment for the plaintiff, who accordingly did ſo, 
and the judgment was entered in this ſorm. Xx 


At which day before the lady the queen at Waſtminſter big, bu, 
came the parties aforeſaid by their attornies - aforeſaid, 2 


r 


6, t ere miſ- 


whereupon all and ſingular the premiſſes Leing ſeen, and 
by the court of the lady the queen here more ful 


aforeſaid entry of the aforeſaid William Jennings into the te- 
nements aforeſaid in the poſſeſſion ot the aforelaid Fobn Bar- 
nard in form aforeſaid made is a and lawful entry to re- 
vive the uſe aforeiaid in the aforeſaid Beatrice, according to 
the form of the aforeſaid firſt feoffment : therefore it is con- 


ſidered that the aforeſaid Beatrice-recover: againſt the afore- Judgment. 


ſaid J homas Sermon, Thomas Hyet, William Pitt, and John 
Barnard all the damages aforeſaid by the jurors aforeſaid in 
form aforcſaid aſſeſſed, and alſo 61.1 37. 4d. to the ſame 
Beatrice by the court of the lady the queen here for her eoſts 
and charges with her aſſent of increaſe adjudged. Which 
ſaid damages in the whole amount 10 8. 85-84; and that 
=_ aforeſaid Thomas, Thomas, William, and Jobn be taken, 
c. menge 54} 77 
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ly under- , 
ſtood, and mature deliberation being thereupon had, for printed (193). 
that it ſeems to the court of the lady the queen here, upon 
the whole matter aforeſaid in form aforeſaid found, that the 


** 


The Pleadings | Stowel verſus Lord Zouch. 


A report of the arguments made in a caſe which was in the 
Common-Bench by writ of entry upon diſſeizin brought 
by John Stowel e/quire demangant againſt George Zouch 
Lord Zouch Saintmaure and Cautclupe tenant, for the 

motety 13 lands in Northmolton in the county of De- 

von. Dich arguments began in the Com mon-Bench in 

Eaſter term in the ſixth year of the reign of the preſent gueen, 

and upon the judges there diſagreting in opinion, (for two of 

them were of one opinion, and the other two of another opini- 
on) the matter vas adjourned from thence into the Exche- 
quer-Chamber before all the juſtices of England, and the 

_ baron, where it depended in argument until this preſent 

Hillary term in the eleventh year of the reign of ©ueen 

Elizabeth, in which term the caſe was adjudged according to 

the opinion o the greater number of the bios, And the re. 

cord thereof appears among the records of Michaelmas tern 

4 & 5 Elizabeth, Rot. 1797, and was as follows. 


HN Stowel eſquire by Richard Calmady his attorney 
_ Jon. demands againſt George Zouch lord Zouch Saintmaure 
2005 Dow and Cautelupe the moicty of 80 meſſuages, 500 acres of 
Declaration, land, 100 acres of:meadow, 300 acres of paſture, 200 acres 
of od, 1000 acres of furze and heath, 80 acres of elder= 
8 wood, and 100 acres: of moor with the appurtenances in 
Kat. Ener. 276. Northmolton, of which the ſame George unjuſtly and without 
b. pl. 1. See judgment diſſeiaed the aforeſaid Fobn within 30 years now 
Booth 76,177- laſt paſt, . And whereupon he ſays, that he himſelf 
was {eived. of the moiety afoteſaid with the rtenances in 
his demeſn as of fee and right in time of peace, in the 
time of the lady the queen now, by taking thereof eſplees to 
the ualue, c. And of which, Sc. And therefore he pro- 
duoes the ſuit, -&c. 

And the aſoreſaĩd George Zeuch lord Zouch by Jabn Heydam 
his attorney comes and defends his right when, c. and ſays 
that the aforeſaid Joba his action aforeſaid againſt him 
ought not do have, becauſe he ſays that long before the 
afoveſaicl Jobs had any thing in the aforeſaid moiety with 
the appurte nances, one Jobn Zauch knight lord Zeuch Saim- 
mavre:and..Cantelype, grandfather of him the ſaid George 
lord Zouab, whoſe beir he is, was ſeized of the ſame moiety 
with the appurtenances in his demeſn as of fee; and being 
ſo thereof ſeized, a certain fine levied in the court of lord 


Henry the eighth late king of England at Weftminſter _ 
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juſtices of the ſaid late king of the bench at Weſtm 
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The Plcadings : Stowel verſus Lord Zouch. 


the day of Egxfter in fifteen days, in the zoth year of the 
reign of the ſame late king, before John Baldwin, Anthony 
Fitzherbert, William Shelley, and T bemas — . 
inſter, an 
other lieges of the ſaid late king then there preſent, between 
one Francis Ainſworth compla;nant, and the aforeſaid 
lord Zouch deforceant of the moiety aforeſaid with the ap- 
purtenances, among other things, by the name of the ma- 
nor of Northmolton with the appurtenances, and of 20 meſ- 
ſuages, 12 cottages, 10 tofts, one water-mill, one wind- 
mill, 1000 acres of land, 500 acres of meadow, 1000 acres 
of paſture, 100 acres of wood, F 100 acres of moor, 200 
acres of furze and heath, and 10. rent, and alſo of the ad- 
vowſon of the church of Northmolton with the appurtenances 
in Northmolton, whereof a plea of covenant was ſummoned 
between them in the ſame court of the aforeſaid late king, 
viz. that the aforeſaid Fohn acknowledged the aforeſaid ma- 
nor, tenements, and rent with the Fo pena > and the 
advowſon aforeſaid, to be the right of the ſaid Francis, as 
them which the ſame Francis had gf the giſt of the aforeſaid 
F and them remitted and quit · claimed from himſelf and 
is heirs to the aforeſaid Francis and his heirs for ever. And 
further the ſame John granted for himſelf and his heirs, 
that they would warrant to the - aforeſaid Francis and his 
heirs the aforeſaid manor, tenements, and rent with the ap- 
purtenances, and the advowſon aforeſaid, againft all men 
for ever. 
claim, warranty, fine and agreement the ſame Francis 
granted to the aforeſaid Fohn the aforeſaid manor, tene- 
ments, and rent with the appurtenances, and the advowſon 
aforeſaid, and them to him rendered in the ſame court, to 
have and to hold to the ſame John for the term of one 
month ; and after that term ended, that the aforeſaid ma- 


nor, tenements, and rent with the appurtenances, and the 


advowſon aforeſaid ſhould wholly remain to the ſame John 


and Ann his wife (to hold of the chief lords of the fee by the 
ſervices which ſhould belong to the aforeſaid manor, tene- 


ments, rent and advowſon) all the life of them the faid John 


[+354] 


And for that acknowledgment, remiſe, quit- 


and Ann, ant of the longeſt liver of either of them, with-- 


out impeachment of waſt ; and after the death of the ſaid 
John and Ann, that the aforeſaid manor, tenements, and 
rent with the appurtenances and the advowſon aforeſaid 
ſhould wholly remain to the right heirs of the ſaid John, (to 
hold of the chief lords of che lee by the ſervices which ſhould 
belong to the aforeſaid manor, tenements, rent, and ad- 

PART 1. 3 L vowſon) 
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The Pleadings : Stowel verſus Lord Zoueb. 


yowſon) for ever. Which ſaid fine in form aforeſaid levied 
was ingrofſed, and afterwards in the court aforeſaid, accord- 
ing to the form of a ſtatute in a parliament of lord Henry 
late king of England the ſeventh trom the conqueſt at Yeft- 
minfler iu the county of Middleſex in the fu year of his 
teign thereof made and provided, was publicly and ſolemn- 
Iy read and proclaimed in form following, viz. the firſt pro- 
clamation was made the 27th day of May in Eafter term in 
the zoth year of the reign of the aforelaid late king Henry 
the eighth, the ſecond proclamation was made the 29th day 
of May in the ſame term, the third proclamation was made 
the 1ſt day of Fune in the ſame term, the fourth proclama- 
tion was made the 3d day of June in the ſame term, the 
fifth proclamation was made the 3d day of July in the term 
of the Holy Trinity in the ſame year, the ſixth proclamation 
was made the 6th day of July in the ſame term, the ſeventh 
. proclamation was made the gth day of July in the ſame 
term, the eighth proclamation was made the 11th day 
July in the ſame term, the ninth proclamation was made 
the 21ſt day of Nevember in the term of St. Michael in the 
ſame year, the tenth proclamation was made the 23d day of 
November in the ſame term, the eleventh proclamation was 
made the 26th day of November inthe ſame term, the twelfth 
proclamation was made the 28th day of November in the 
ame term, the thirteenth proclamation was made the 6th 
day of February in the term of St. Hillary in the ſame year, 


the fourteenth proclamation was made the 8th day of Fe- 


bruary in the ſame term, the fifteenth proclamation was 
made the 10th day of February in the ſame term, the fix- 
teenth proclamation was made the 12th day of February in 
the ſame term, as by the ſaid fine here of record remaining 
fully appears. And the ſame George lord Zouch ſays, that 
at the times of the readings and proclamations aforeſaid 
made all pleas in the ſame court of the aforeſaid late king 
ceaſed; according to the form of the ſtatute aforeſaid. By 


virtue of which ſaid fine the aforeſaid John lord Zeuch and 


Aus were ſeized of the moiety aforeſaid with the. appurte- 
hances among other things, that is to ſay, the aforeſaid Jobs 
lord Zouth in his demeſn as of fee, and the aforeſaid Ann in 
her demeſn as of fechold. And they being ſo thereof ſeiz- 
ed, the aforeſaid Ann at Haringworth in the county of 
Northampton died, and the aforeſaid Jabs lord Zouch ſur- 
vived her, and was thereof ſeized in his demeſn as of fee. 
And the ſaid Fobn lord Zouch being ſo ſeized of the moiety 
aforefaid with the appurtenances among other things, the 

ſame 
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The Pleadings : Stqwel verſus Lord Zdvch. ED 0 


fame Jobn lord Zeuch afterwards, and before the Lew of ho 


taining the writ original of the a oreſaid John Stgavel, at Ha- 


ring worth aforcſaid, likewiſe died of ſuch eſtc thereof by 


roteſtation ſeized, after the death of which ſaid Jabn lord 
aucb the moicty aforeſaid with the appurtenances among 
other things deſcended to one Richard lord Zouch Saintmaure 
and Cautelupe, as ſon and heir of the aforeſaid Jobs lord 
Zeuch, whereby the ſame Richard lord Zouch into the moig- 
ty aforeſaid with the appurtenances entered, and was hereof 
ſcized in his demeſn as of fee, And the ſame Richard lord 
Zouch being ſo ſeized of the moiety aforeſaid with the ap- 
purtenances, of ſuch eſtate thereof at Staferd/dale in the 
county of Somerſet died by proteſtation ſeized, after. whoſe 
dcath the moiety aforeſaid with the appurtenances deſcend- 
ed to him the ſame George lord Zouch as fon and heir of the 
aforeſaid Richard lord Zach, whereby he the ſame Geerge 
lord Zouch was and yet is of the moiety aforeſaid with the 
appurtenances among other things ſeized in his demeſn ag 
of fee. And this he is ready to verify, wherefore he prayy 
judgment if the aforeſaid Ja, Stowel his action aforeſaid, 
contrary to the fine aforelaid with the proclamations afore - 
ſaid levied, againſt him ought to have, Cc. 


Fohn Stewel the grandfather, &c. thereof Joey 8 


e 


3L2 after 
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| The Pleadings : Stowel verſus Lord Zouch: 


after whoſe death the right of the moiety aforeſaid deſcended 
to him the Tame "me Stotuel now demandant, as couſin and 
a 


heir of the aforeſaid John Steel the grandfather, &c. viz. 
as ſon and heir of Richard Stowel, ſon and heir of the 
aforeſaid John Stowe! the grandfather, c. he the ſame * 
Stowel now demandant then, wiz. the aforeſaid time of the 
death of the aforeſaid John Stowel his grandfather, 2 
within the age of 21 years, viz. of the age of 6 years, an 

no more: And that he the ſame Jobn Stowe! now demandant 
afterwards, viz. the 25th day of Auguſt in the 3d and 4th 
years of the reign of lord Philip and lady Mary late king 
and queen of England, came to his full age of 21 years, an 

not before, whereby he the ſame John Stowel now demand- 
ant afterwards, viz. the 22d day of Ofober.in the above- - 
faid 3d and 4th years of the reign of the aforeſaid late king 
and queen, into the moicty aforeſaid with the appurtenances 
upon the poſſeſſion thereof of the aforeſaid George lord Zouch 
entered, and was thereof ſeized in his demeſn as of fee, 
until the ſame George lord Zouch him the ſaid Fobn Stowel 
now demandant thereof unjuſtly and without judgment diſ- 


ſeized, as he by his writ and declaration aforeſaid above has 


Rejoinder, 


Demurrer to 
the replication. 


ſuppoſed. And this he is ready to verify,- wherefore he 
prays judgment and ſeizin of the moiety . with the 
appurtenances, together with his damages by occaſion of 
the diffeizin e to be adjudged to him, Cc. 

And the aforeſaid George lord Zouch, by proteſting that 
the aforeſaid John lord Zouch did not diſſeize the aforeſaid 
John Stowel the grandfather of the moicty aforeſaid with the 
appurtenances, by proteſting alſo that he did not diſſeize 
the aforeſaid Jabn Stowe! now demandant of the moiety 
aforeſaid with the appurtenances, for plea ſays that the afore- 
ſaid plea of the aforeſaid John Stowel now demandant above 
by replying pleaded is inſufficient in law to maintain the 
ſaid John Stowel now demandant to have his action afore- 
ſaid againſt him the ſaid George, and that he has no neceſſi - 
ty, nor is by the law of the land bound to anſwer that plea 
in manner and form aforeſaid pleaded, and this he is ready 


to verify; wherefore for want of a ſufficient plea in this be- 


Joinder in de- 
murrer. 


half he prays judgment, and that the aforeſaid John Stotuel 
now demandant from having his action aforeſaid againſt him 
may be precluded. | 
And the aforeſaid 7ohn Stowe! now demandant, for that 
he has above by replying alledged ſufficient matter in law 
to have and maintain his action aforcſaid againſt the oo 
ERR | fa} 


9 6 


</ 
_ 


Stowel verſus Lord Zouch, in Cam. Scace. 


ſaid George, which he is ready to verify, and which ſaid 
matter the aforeſaid George does not deny, nor thereunto 
in any wiſe anſwer, but the ſaid averment wholly refuſes to > 
admit, as before prays judgment and ſeizin of the. moiety 
aforeſaid with the appurtenances, together with his damages 
by occaſion of the diſſeizin aforeſaid, to be adjudged to him, 
Sc. And becauſe the juſtices here will adviſe of and upon 
the premiſſes before they give judgment thereon, day is 
7 to the parties aforeſaid here until the octave of St. 

ilary to hear their judgment thereon, becauſe the ſame i 
juſtices here thereof not yet, c. . 

The caſe was recited in this manner. Fehn Steel has The CA8E. 
demanded againſt George Zouch lord Zouch Saintmaure and 
Cautelupe the moiety of 80 8 500 acres of land, —— 
100 acres of meadow, 300 acres of paſture, 200 acres of — y 
wood, 1000 acres of furze and heath, 80 acres of elder- ſeizee after 3 
wood, and 100 acres of moor with the appurtenances in 1 
Northmolton, of which the ſaid George had diſſeized him pi, lr being 
within 30 years, Oc. and he alledges his ſeizin in the time within age, 
of the preſent queen. Againſt which the tenant has plead- who after > 
ed in bar, that long before the demandant had any thing, {apa 7 * 
one Jobn Zouch knight, the grandfather of the ſaid George, age,and within 
whole heir he is, was ſeized of the ſame moiety in his de- f year after his 
meſn as of fee, And being ſo ſcized, a fine was levied in 2 
fifteen days of Eaſter in the zoth year of the reign of the chat bis entry 
late king Henry 8. between Francis Ainſworth complainant was not lawful, 
and the ſaid John Zouch deforceant, of the ſame moiety 3 2 
among other things, by the name, Cc. By which fine the the ſtatute of 
ſaid Jobn acknowledged the tenements to be the fight of the 4. H. 7. firſt at- 
laid Francis, as them which he had of his gift, &c. And fin bs. 
the ſaid Francis rendered the ſame tenements by the ſame ſuch caſe being 
fine to the ſaid 7obn Zouch for one month, the remainder once commen- 
oyer to the ſaid John and to Ann then his wife for their — _ _ 
lives, the remainder to the right heirs of the ſaid Fobn : termiſſion or 
Which fine ſo levied was Wy ti and afterwards 1n the umngy 2” Io 
ſaid court, according to the form of the ſtatute made in the yu 7a ns | 
4th year of the reign of king Henry 7. it was openly and ſo- * age, 
lenmly read and proclaimed in form following, that is to muſt claim 
ſay, foar proclamations were made the {ame term, and four hin thoſe 
others in each of the ſaid three other ſucceeding terms, he wall be 


| which barred, and he 
| | > 6 ſhall nat have 
other five years aſter his Pl gs. 8. P. Co. Litt. 246. a. 1 And. 172. Poph. 113. 2 Mod. 
225. Crompt. J. C. 20. b. 96. b. Weſt's Symb. pt. 2. fo. 3. b. 67. b. Shep. Pra &. Counf. 49, 71, 
76, 77, 78, 104. 2 Bac. Abt. 332. Vin. Abr. tit. Fine W. 4 f. 4. fo. 262. 


Stowel verſus Lord Zouch, in Cath. Stzce. 
which are expreſſed in certain, and he ſays that at the time 
of the readings and proclamations made, all pleas in the faid 
court ceaſed, according to the form of the faid ſtatute. 
force of which fine the ſaid Fohn Zouch and his wife were 
ſcized accordingly. And they being fo ſeized, the wife died, 
and afterwards and before the writ purchaſed the ſaid John 
Zouch died by proteſtation ſeized, after whoſe death the ſaid 


moiety deſcended to Richard lord Zouch as ſon and heir of 


L73561 


the ſaid eg by reafon whereof the ſaid Richard entered, 
and died by proteſtation ſeized, after whoſe death the ſaid 
moiety deſcended to the ſaid George as fon and heir of the 
ſaid Richard, by reaſon whereof he was and yet is ſeized of 
the ſaid moiety in his demeſn as of fee. And this he is rea- 
dy to verify, and he demands judgment if the demandant 
ought to maintain his ation*againſt him, contrary to the 
fine aforeſaid with the ſaid proclamations levied. And the 
demandant replies, that by any thing before alledged he 
ought not to be barred of his action, becaufe he ſays that 
before the ſaid John Zouch had any thing in the ſaid moiety, 
John $towel the grandfather of the ſame demandant, whoſe 
heir he is, was ſeized of 1 the ſaid moicty in his demeſn as 
of fee, until the ſaid John Zouch difſeized him, whereby the 
ſaid John Zouch was ſezed of the ſaid moiety in his demeſn 
as of fee by diſſeizin. And he being fo ſeized, the ſaid fine 
with proclamations was levied in form aforeſaid, as the ſaid 
tenant has alledged, And the faid John Stowe! the 


_ grandfather at the time of the ſaid fine levied, 


and of the ſaid proclamations fuppoſed to be made, 
was in full life at Cotberſton in the county of Somerſet. 
And afterwards, viz. the 25th day of Aug in the 33d 
ear of the reign of the aforeſaid king Henry 8. the faid 
ohn Stowel the grandfather died, after whoſe death the 
right of the ſaid moiety deſcended ro the demandant as his 
couſin and heir,' viz. as ſon and heir of Richard Stowtl, 
ſon and heir of the ſaid John Stotuel the grandfather, he the 
ſame John Stowel the demandant then, wiz. at the time of 

the death of the ſame John Stowel the grandfather, bein 

within the age of 21 years, viz. of the age of 6 years, an 
no more, and that afterwards, viz. the 25th day of Auguft 
in the d and gth years of the reign of king Philip and queen 
Mary, he the ſaid John Stowe! now demandant came to the 
full age of 21 years, and not before, by reaſon whereof he 
the ſame John Stowe! now demandant afterwards, viz. the 
22d day of Oclober in the 3d and 4th years of the reign of 
the ſaid late king and queen, entered into the ſame moiety 
N | upon 
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upon the poſſeſſion of the ſaid George lord Zouch, and wa: 
ina ed in his demeſn as of lee, until the faid Gigs 
Zouch thereof diſſeized him the ſame Jobn Stowel now de- 
mandant, as he by his writ and count has alledged, and he 
demands judgment, and prays ſeizin. And the faid George, 
by proteſting that the ſaid Jobn Zouch did not diſſeige the 
faid Jahn 8towel the grandfather of the ſaid moiety, and al- 
ſo by proteſting that he himſelf did not diffeize the ſaid 
John Stowel now demandant, for plea demurs upon the re» 
plication, and the demandant alfo Joins in demurrer. _ 
And the matter was argued in the common-bench in Eaſe 
ter term 6 Elizabeth, by Puttrel and Carus (erjcants on the 
part of the lord Zouch the tenant, and by Harper and 
aloe ſerjcants on the part of Stowe! the demandant. And 
in October afterwards it was argued by the judges of itt p 
ſame place, who diſagreed in opinion, for Walſh and Brown 
argued that the law was with Stowe! the demandant, and 
elon and the lord Dyer argued to the contrary, Where- 
upon the judges of the common-bench adjourned the mat- 
ter into the exchequer-chamber for the further argument of 
it. And there it was argued in Caſſer term 7 Eligabeth by 
Puttrel and Harper, and in Ofaber er Hi. Carus and 
Bendloe, And whilſt this matter depended there in argu- 
ment, two of the juſtices died before they had made their ar- 
ments in the exchequer-chamber, viz. Corbet, one of the 
Juſtices of the king's-bench, in whoſe place Carus was made 
juſtice, and Anthony Brown, one of the juſtices of the com- 
mon-bench, (who was a judge of profound learning and 
great eloquence, upon whoſe death the 'verſes written under 
the report of this caſe fo. 376, were juſily made, and in the 


place of the ſame Brown, Harper was made juſtice. But he 


and Carus did not argue in this caſe as Juſtices, becauſe 
they were made juſtices after the argument of any of the 
other judges who were their ancients j But after they were 
called to the office of juſtices they retained their former opi- 
nions which they had maintained when they were ſetjtants. 
But all the other juſtices, and Saunders chief baron of the 
exchequer, argued in the cafe. And that which I here re- 
port r — was made in the common · bench. 
And Harper and Bendbe, as is aforeſaid, and Val in both 
his arguments, and Brown, as is (aid before, and Saunders 
chief baron of the exchequer held that the law waz. with 
Stowwel the demandant, and that he ought to recover. 

And the point argued was but one, and that wag, inaſ- 


much as the ſtatute of 4.H.7, cap.24. of Fines gives five years 
to 


The 
Hogg. 
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to every ſtranger, and here Fohn Stowe! the grandfather, 
who was diſſeized, was a ſtranger to the fine, and had li- 
berty to enter or bring his action within five years, and he 
died within five years, if the ſaid Stowe! the demandant be- 
ing his heir, and being within age at the time of his death, 
and having ſuffered the firſt five years to paſs during his non- 
age, ſhall have other five years after he. comes of full age, 
where the reſidue of the five years attached in his grandfa- 
ther, or if he ſhall be bound to the five years gen given, 
inaſmuch as part of them attached in Stowe! the grandfa- 
ther. | eee | 

And the act, excluſive of the preamble, was divided by 
one or other of them all that argued into four points, whic 
were thought to contain the ſubſtance of the whole purview 
of the act. 2 SMart | | 
The firſt was, whether or nq Stowe! the demandant ſhall 
be bound by the body of the ack feſting in theſe words, viz. 
the e g being made, the fine to be a final end, and 
ſhall conclude as well privies as flirangers to it, adding thereto 
the exception in the act, or whether or no he ſhall be out of 
it by reaſon of the exception. ee 

The ſecond was, admitting that Stowe! the demandant 
ſhall not be bound by the body of the ad, but ſhall be out 
of it as being compriſed within the exception, whether , or 
no he has purſued the time preſcribed afterwards by the pur- 
view of the act for thoſe who are excepted. 

The third was, admitting that the demandant is bound 
by the body of the act, and is not compriſed within the ex- 
ception, whether or no he ſhall be aided by the firſt ſav- 
ing. — N | 
The fourth was, admitting that the demandant is bound 

by the body of the act, in that he is neither compriſed 
within the exception, nor ſhall be aided by the firſt ſaving, 
whether or no he is within the ſecond ſaving, and ſhall be 
aided thereby. | 

And the equity of the act was made a fifth point of the 
caſe. And ſome of thoſe who took the law to be with the 
demandant argued to ſome of the points, and others of them 
to others, and ſome to alſthe points. But I ſhall not recite 
at large the arguments which were made on both ſides, for 
each of the judges had a whole day for his argument in the 


exchequer- chamber, and the arguments were very long, and 
if I ſhould report all that was ſaid, it would make it too vo- 
luminous, which it is not my defign to do, but I ſhall ou 
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ſhew briefly the reaſons and ſayings which I thought were 
the principal and moſt weighty. £: 33 

+ And by thoſe who argued on behalf of Stowel, ſome of [ + 357} 
whom inveighed againſt ſome of the points, and others rer the d 
againſt others, and ſome againſt all, it was held and main- dant. 
tained that Stowe the demandant was not bound by the ſaid | 


act, but was out of the letter, or out of the ſenſe of the let- 


ter, of every branch of it; and if he was within the reſtraint 
of any branch, that he was let at large by another branch, 
and that he was at liberty to enter and bring his action as he 
has done. And for the better underſtanding of the a, and 
of the reaſon of making it, they conſidered fines as they 
ſtood at the common law, and the force which the common 
law attributes to them, and the incidents thereto, which 
conſiſts in three points. Firſt, the nature of a fine and its 
puiſſance. Secondly, the preſervation of ancient rights by 
claim, Thirdly, what perſon might make claim, 

And as t& this, they ſaid that fines have been of very rue tions 
great antiquity at the common law, * for they have been nature, and l 
as long as there has been any court of record. And by the iſſance of fines 
common law they were the higheſt aſſurance, and of the 8 Soo Pe 
greateſt force and puiſſance. And ſo they are termed by. the jexf 153; Shep. 
ſtatute de mods levandi fines. And the reaſon thereof is, be- Pract. Cound. 
cauſe they make an end of the law in bringing quiet and re- “. | 
poſe, for the law has no other end but repole, and the law, Pra 
was ordained to put a ſtop to contention, and to make peace; — : 
and this does a fine, and from hence it has its name, as 2 
the ſtatute d of Fines ſhews, which ſays, foraſmuch as fines * 27 Bd. 1, cap. - 
levied in our court ought and dv an end of ſuits, and i. Stat. I. 
therefore they are called fines principally, &c. And in the 
beginning of the fine it ſuews its name and quality, for it 
has theſe words, This is the final agreement, &c. ſo that in 
M N and end thete is agreement and peace. And 
the chief cauſe why it makes peace and agreement is, © be- | 
cauſe it binds all — 8 thoſe = have defect), cl ig 
if _ do not enter or make their claim within the year, and 
therefore it may well be called of great puiſſance, d for there, Pellet 143. 
is no other aſſurance of equal puiſſance, except a writ ß 
right, where the trial is by battle or the great aſſize, and fo 
the ſaid ſtatute of Fines ſays, and therefore they are called fines 
principally, where ator waging of battle and the great afſize in 
their caſes ever they hold the laſt and final place. And Saunders 
ſaid © that a recover by writ of right, where the trial is by * Co Litt. 254. 
battle or the great aſſize, was peremptory to all ſtrangers, N C 4g. 
if they did not enter, or bring their action, or make their , Finch, 28, 

; : 2 Finch 53, 54 


3 Co. 1c0. a. 
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claim within a year after, except ſuch ſtrangers were with. 
in age, or had other defects as excuſed them from making 
| their claim within a year after the fine levied. And to this 
'See Fitz. Gard purpoſe he cited Bracton not as an f author in the law, for 
2 1 he ſaid that Brafon and Glanvil were not authors in our 
Benden was ne. law, but, he faid, he cited him as an ornament to diſcourſe 
ver taken for where he agrees with the law. © And Bracton ſays, competit 
ao au hot in exceptio ex taciturnitate, ct pro defecty clamei, quando finalir 
wen for concordia levata eft, vel recuperatis in breve de recto per mage 
Catlinein citing nam juratam. And as a proof that the law was alſo ſo upon 
him Poſt 358 a recovery by default in a writ of right, where final ju 
22 ment is given, he cited the ſaying of Here in a formedon in 
him as an au- re verter in h 5. Ed. 3. where he ſays, „If you diſſeize me 
thor, but only «© of my land, and afterwards A. brings a writ ot right 
170 his Gfe ©* againſt you, and you join the miſe upon the meer right, 
And the like ©* and make default aſter the miſe joined, he ſhall recover 
was ſaidper to him and to his heirs for ever, quit of you and your 
med bee. rae « heirs for ever, and if I don't put in my claim within the 
See Furteſc. year and day, I am barred for ever,” for there he- ſays, 


Rep. 419, 459. Vigilantibus et non dormientibus jura ſubveniunt. So that, by 


'©See Bradt. fa. Herle, non-claim by a ycar and day upon recovery by de- 
ü 8 Fleta fault in a writ of right, where judgment final is given, was 


6. cap. 53. a good bar by the common law. But he faid that in theſe 
M. 5. Ed. 3. caſes of a i recovery in a writ of right, and alſo upon a & fine 
$0. pl. 60. Fitz. executory levied, the recovery and the fine ought to be ex- 


Faux. de recov. 


3; ecuted by entry or execution by ſuit, for tranſmutation of 
18. Pe 96. b. the poſſeſſion is a part of notice to ſtrangers, and gives them 
578 Co. 100, an opportunity of bringing their action, or of making their 
a. Booth 101. entry within the year and day afterwards, and unleſs the 
28. P. 2 Vent, recovery or fine be executed, none ſhall be barred by non- 
337. claim. | And to prove this he cited the caſe in T. 7. Za. 

17.7. Ed. 3. 37. in 4 writ of right, where a fine levied, and not executed, 
a. Fitz Continu- and nen-claim within the year and day after the fine levied, 
al Claim 7. was pleaded in bar, and there it is debated whether or no it 
1 Co.96. b. ſhall be a good bar, and the fine was ſur conuſance de droit 
2 Inft. 5159, come ro que il avoit de ſon done, and the land was rendered 
Booth 140, for life to the conuſor, and fo it continued a year after with- 
out any tranſmutation of poſſeſſion, and there it ſeems by 
the better opinion that non-claim is no bar, and it is there 
ſaid that if one fecovers in a writ of right, according to the 
opinion of ſome, a privy. and a ſtranger ſhajl avoid this re- 
covery, if claim be not 1 in within the year, but if the 
tenant retains the land all the time, it is not neceſfary for a 


| ®$Ce. 100.8. man to put in his claim. m And it was ſaid that one of the 


cauſes why non-claim by a year and a day after a recovery 
5 , , , 0 
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in a writ of right, where the trial is by battle or the great 
aſſize, ſhould be a bar, was, in reſpect of the notoriety of 
battle or the great aſſize, which is more public and notori+ 
ous in the country than trials in other actions. And in the 
other caſe where judgment final is given by default, it was 
ſaid (but not preciſely) that in ſuch caſe a proclamation uſed 


have greater notice thereof. And for the fake of this note» 
riety the ſtatute of Fines ordains that notes and fines hereafter 
to be levied in our court ſball be publicly and ſolemnly read, and 
that in the mean time all pleas ſbuil ceaſe : And this ſhall be at 
two certain days in the week according to the diſcretion of the 


juftices. And this perhaps was grounded upon the uſage (if 


there was any) of making proclamations upon default in a 
writ of right, to the intent that the country might have the 
ſpeedier notice thereof. And Cattine chief juſticeof Zag/and, 
and Dyer chief juſtice of the common-bench agreed with 
Saunders, that by the common law non-claim was peremp- 
tory to the right of a ſtranger, as well after recovery in a 
writ of right, as in a fine ; and to that purpoſe they cited 
divers authorities out of Bram, Hengham, and others. 
And Dyer ſaid, he imagined that + public proclamation was 
made in a writ of right upon default before judgment, but 
he had never ſeen an authority thereof. And from this 
uſage in a writ of right, he ſaid, he conjectured that the 
ule of making proclamations in a formedon upon default or 


reddition was firſt derived. * And hereupon he cited the. T. 5. H. 4. 
caſein T. J. H. 4. where in a formeden againſt three they 19.b.$tathPro- 
came in, and confeſſed the action of the demandant, where- _ * 
fore proclamation was made to any that would oome and 31.33. Kl. 6.34. 


ſhew why the demandant ought not to recover upon their a. Booth 140. 


confeſſion ; and thereupon one came in and ſhewed that he 
had enfeoffed the tenants upon condition of payment of cer- 
tain money at a certain day, which he had paid, and one of 
the tenants made one of his ſervants ro bring this action 
againſt them, in order to make him loſe his land and his 
money by colluſton, and he prayed that no judgment might 
be given, and upon this the ter-tenams were examined, and 
upon the examination the matter was found ; and Rizbi/ 
ſaid, „the demandant in this writ ſhall not have judg- 
© ment before that Gabriel has blown his horn.” And rhe 
tenants found mainprize to attend the j em of the 
court, if they could be found maintainers of this deceit. 
And he ſaid that Fitzherbert and Statham, in their titles of 
Froclamation, ſay that proclamations ſhall be made in ſuch 


to be made before judgment, in order that people might 3 303. 
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caſes, and they add, Quære by what law.” And ſo they 

who argued on the part ot the demandant concluded that 

fines were of the greateſt antiquity, and next to a recovery 

in a writ of right were of the greateſt force and puiſſance. 

And hereupon Brown ſaid, that by reaſon of the highneſs 

of a ſine, and of the peace and repoſe which it carries with 

it, it may be termed finis legis, et fructus legis, et exitus le- 

5 * gis, et effectus legis. | 

. But he and the others ſaid, that notwithſtanding its high- 

The preſ-rva- nels and puiſſance, yet in the conſideration of a fine there 

tion of ancient is one thing which is always to be obſerved and coupled 

7 „ with it. And thatis, the former rights which men have to 

law, and the the land, which the firſt founders of our law always regard. 

time limited ed, So that notwithſtanding the highneſs of the fine, they 

the made. made proviſion for the preſervation of ancient rights, and it 

was never their intent that by raiſing up the one the other 

ſhould be ſuppreſſed, but that both of them ſhould be guided 

by reaſon, and be preſerved within the limits thereof. And 

for this cauſe they ordained a means to preſerve the ancient 

right, and that was, by entry, action, or claim within a 

certain time, viz. within a year and a day after the fine le- 

vied, by which entry, if it was lawful, or by recovery by 

action the fine was utterly annulled, not only (as Saunders 

ſaid) againſt him who entered lawfully or recovered, but 

alſo againſt all thoſe who had a more ancient right than he 

who entered or recovered. For, he ſaid, after a fine levied 

the poſſeſſion ought to continue a year and day according to 

the purport of the fine, and if it does not, but one enters or 

recovers, and ſo avoids the poſſeſſion, then the fine by the 

common law was avoided not only againſt him but againſt 

all others that had right paramount, altho' they did not put 

in their claim within a year and day after the fine : And for 

H. 16. Ed. 2. proof hereof he cited b 16. Ed. 2. which agrees herewith, 

1 as he ſaid. And Dyer afterwards affirmed this, and ſaid, 

2 Inſt. 518. as the lord, who has annulled by diſceit a fine at the com- 

Viu. Abr. tit. mon law, has reſtored the right to him who levied the fine, 

Fine F. a. 3-Pl ſo has he, whoſe entry is lawful, annulled the fine by his 
2. Shep. Pract. 1 

Counſ. 47, 99. entry within the year and day, and put at large the former 

; right of others, which without claim or action by them with- 

in the year and day would otherwiſe have been bound, 

And Saunders went further, and affirmed that if the right 

paramount was aQually bound, -yct if the eſtate which 

paſſed by the fine be afterwards defeated, the right para- 

mount is reſtored. And hereupon he put this caſe, gr 
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< he that abates after the death of tenant in fee-fimple makes « weg's Symb. 
a feoffment upon condition, and the feoffee levies a fine, pt. 2. fo.6ga | 
and a year and day paſſes without entry or claim by the heir, TY & 
now the conuſee and all who came under him were barred 1 
from pleading ſuch fine before the ſtatute of non- claim; 13. Vin. Abr. tit. 
but if afterwards the condition had been broken, by reaſon bine . 
whereof the abator enters for the condition broken, then! Pon. e 
the heir may have an aſſize of Moridancgſtor againſt the Periam J. 
abator, and he has no defence againſt him, for he cannot 1 
claim by the conuſee, nor under his eſtate, for he has de- 

feated his eſtate, and if he will plead in bar of the aſſize of 
Mortdanceſtor the fine levied io the conuſee, and ſay that he 

has his eſtate, the matter of the avoidance of the eſtate may 

be ſhewn in avoidance of the conclufion, for he cannot 

claim privilege by an eſtate which he himſelf has defeated. 

And he ſaid that the law ſince the ſtatute of 4. H. 7. is, * Weſ#sSymb. 
that if the eſtate contained in/the fine be defeated within Ss — 
the five years, the fine has thereby loſt its force, not only _ 99. 
againſt him who deſeated it, but againſt all others that had 
right or title paramount, and who did not put in their claim 
within the five years after the proclamations, altho' it be fo 

that he who def: 

years, and had not judgment and execution until ſeven 

years were paſſed after the proclamations. And alſo he ſaid 

that continual claim upon the land, or amongſt the neigh- 

bours out of the land, where he dares not enter, ſhall Uiſ- 

turb the fine if the entry be lawful. And it was alſo ſaid on 

this part, that before the ſtatute which ouſted non-claim, a 

ſtranger who had right might come in within the year, and | 

put in his claim upon the © record of the fine, quod Catline 

et Dyer conceſſerunt, and they ſaid that the entry was thus, 1 
viz. f Talis venit et apponit clame:m ſuum ad terras infra ſhall avoid the 
ſcriptas, and it was written, as Dyer laid, in the record of ſtatute of 4. H. 
the foot of the fine, viz. under the fine ; and, he ſaid, he | wenn 
had ſcen that ſuch entries were made in the reigns of five 2 16. 318. 
kings next before king Edward 3. And Catline alledged 

that he had ſeen divers records of ſuch entries; but he ſaid *SceFletalib.6, 
that the day of the entry of the claim was not put in the en- 5188. 

try of ſome, ſo that it did not appear in'the records nor was 

it teſtified that it was entered within the year and day, but 

yet, he ſaid, it is to be i:4ended that it was entered within 

the year and day, and it was not permitted to be entered 

after the year and day. And he cited the words of Bracten, 

who writes that ſuch claim ought to be made within the 

year and day, but he ſaid that he did not cite him as an 


7 author 


* 

+. 
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eated it brought his action within the five Does 
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[ + 359 J 6 author in our law, but for conſonancy and order + where 
# Ante 357(f). he agrees with better authorities. And Dyer ſaid, in 16, 
ah Ed. 2. in a cui in vita a fine and non-claim was pleaded 
Ei Cena againſt the woman demandant, and ſhe alledged claim en- 
Claim io, tered by her in the foot of the fine; and there was a vari- 
ance in her name, for the name which ſhe now uſed way 
different from the name in the entry of the claim, and yet 
ſhe there joined iſſue that ſhe was the ſame perſon who 
made the claim upon the record. And nete, the lord Dyer 
defined claim in this manner, viz. claim is a challenge by 
2 man of the propriety or ownerſhip of a thing which he 
has not in poſſeſſion, but which is wrongfully detained from 
»2 laſt. 318. him, Upon the whole therefore there were Þ four claims at 
Vin. Abr. tit. the common law to avoid fines, that is to ſay, two by re- 
N cord, and two in pais. By record, one was, a real action 
I33-Curſaq146 brought within the year according to the truth of the caſe, 

the other was, entry of claim in the record of the foot of the 

fine. In Pats, one was, a lawful entry into the land by 

him that had right, and an expulſion of the conuſee, or 

ter-tenant ; the other was, continual claim. Where fore 

thoſe who argued on the part of Stowel ſaid, that notwith- 

ſtanding the puiſſance of fines at the common law, yet reſ- 

' pe@ was had to ancient rights, and the law provided theſe 
claims for the preſervation of them. | 

Who ought to As to the third pojnt, viz. what perſons ought to make 

make claim. claim to avoid being concluded by the fine, they ſaid that 

thoſe ought to make it who were ſtrangers to the fine, and 

had © preſent right, for inaſmuch as the time of entry, or 

action, or claim was but within the year, he who within 

the year had cauſe thereof ought to make it, and none 

« 2 Inſt, 538. other. 4 And therefore if there be tenant for life, the te- 

5 ns. mainder for life, the remainder in fee, if the firſt tenant for 

— life aliens, and the alienee levies a fine, he in the remajn- 

der for life may enter and defeat the fine, and not he in the 

remainder in fee, and it he enters, this ſhall give benefit to 

him in the remainder in fee, for againſt him the fine ſhall 

be ouſted ; and by the ſame reaſon if he makes continual 

claim, he in the remainder in fee ſhall ever aker take bene- 

*21nft. 618, fit by it, and ſhall avoid the fine, as Saunders (aid. e And, 

t hep. Pratt. it was ſaid, if the tenant for lite would not make claim within 

Count. 47- the year, but ſuffered the year to paſs, he in the reverſion of 

remainder was bound at the common law, for all of them, 

that is, the particular tenant, and they in the remainder or 

reverſion, had but a year after the fine levied. And Catlin 

afterwards in his argument affirming this ſajd, that it was 

a great 


| e 2 Inſt, 518. 
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A great miſchief that by the latches of tenant for life, or te- 
nant of other particular eſtate, he that had the remainder 
or reverſion in fee ſhould be bound for ever. f And he ſaid 


Co. Litt. 262, 


that this miſchief was one of the great cauſes of making the b. Poſt 36o(f), 


act of 34. Ed. 
Brown ſaid that the ſtatute of Wg/ftminſter 2. ca 
vided for the donor in tail in this caſe long before the ſta- 
tute of 34. Ed. 3. for the words of the ſtatute are, nor ſhall 
it be neceſſary for ſuch heirs, or thoſe to whom the reverſion be- 
longs, to put in their claim. So that 'this ſtatute provides 
that it is not neceſſary for tenant in tail to make claim, ex 
quo ſequitur that non-claim ſhall not prejudice him, nor him 
in reverſion, and if the tenant in tail dies within a year af- 
ter the fine levied, he in the reverſion by the ſaid act has no 
neceſſity to make his claim. And ſo this caſe was remedied, 
from whence it may be collected that before he ſhould have 
been bound. . 

But Brown demanded, inaſmuch as claim is neceſſary for 
the ſalvation of former rights, who ought to make claim? 
And to this he ſaid, as alſo did Valßb and Saunders, and all 
that argued on the part of the demandant, that he who is of 
full age ought always to make the claim within the year, for 
he has underſtanding and reaſon to know his right, and to 
know whether his entry be lawful, and to enter, or make 
continual claim, or bring his action according to his right. 
And becauſe ſuch a one has reaſon and diſcretion, it is rea- 
ſonable that he ſhould be bound to a certain time. But an 
infant has no reaſon nor underſtanding, and therefore it 
would be utterly unreaſonable to bind one to a certain time, 
who had not diſcretion to know his right, nor to under- 
ſtand what action he ſhould bring, nor when or how he 
ſhould enter or make his claim, for which reaſon he and 
others that were in like caſe were by the common law ex- 
empted from the law of non-claim. & And this was proved 
by the implication of the ſaid act of YYe/fminfler 2. cap. 1, 
de donis conditionalibus, which ſays, nor ſhall it be neceſſary 
for ſuch heirs, or thoſe to whom the reverſion belongs (allo 
they ſhall be of full age, in England, and out of priſon) 
to put in their claim by which words ( alibꝰ they ſpall be of 
full age ) it is implied that if he was within age, he was not 
driven by the common law to make his claim- The like ap- 
pears by 


3. cap. 16. which ouſted non · claim. Andes came. 
1. pro- 


t See Litt.ſ. 4a 


the ſtatute Þ de modo levandi fines, which is as fol- Stat. 18. Ed.. 


lows, viz. And the cauſe why ſuch ſolemnity 751 to be done in Stat. 4. 


a 5, becauſe is fo high a bar, and of /o great 
io fond cl. [that deb ot 
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only ſuch as be parties and privies thereto, and their heirs, but 
lf ibee people of the world, being of full age, out of priſon, 
” and f good memory, and within the four ſeas the day of the fue 
| ® Intheorigi- ſevigd, if they make not their claim of their action, within a 
nal it is ſs ne year and a day by the country. And note, where ſome books 


nad ru of the ſaid ſtatute have the words (que Ir clerk forcloſe, &c. 


ocdios pur le pay Catline (aid: that it ſhould be as above, gue el clere forcloſe, 


deins lanet le jour 3 | x 
3 reading that is, it clearly or utterly forecloſes or concludes ; and he 


has been gene ſaid that the words (pur le pay) are the fame in ſenſe with 
rally followed, pur le pais, that is, that the action ſhall be tried by the 
_—_ un country, viz. by 12 men. Wherefore inaſmuch as the ſta- 
his preface to 8 : 
the abridgment tute ſays that a fine clearly concludes all men who are of 
of the ſtatutes full age, out of priſon, and of good memory, and within 
ages 32%. the four ſeas, therein it is implied that they who were with- 
r, which he. 
ſays is more a in age, or lay under the other defeds, were not bound to 
robable read- make claim. And all this is grounded upon good reaſon, 
ing, thus, / for an infant being void of ſenſe cannot know his right, 
were hog Re- nor underſtand what action is proper to be brought for it, 
cord Fafion ou le nor can he make his claim, or do other acts which require 
pairgdein lan & ie diſeretion. k And in the like caſe is he who is of unſound 
[ + 360 ] memory. + * And he that is in priſon at the time of the fine 
; zul the levied, who by intendment of law is kept cloſe, and with- 
jour, again . . - 
conſtruction Out conference with others, or intelligence of things abroad, 
hereaftermace and who has not ee to go at large to make entry or 
2 claim, or to ſeek counſel, b as alſo he that is beyond ſea at 
Pur . . . 
ke pay. the time of the fine levied, who is preſumed not to have 
knowledge of any thing done in England, ought not in rea- 
18 Co. 100 ab. ſon to be bound by their default of claim, for they are as 
e void, in intendment of law, of any knowledge of the fine 
Bymb. pt.2. fo. levied, as an infant or man of unſound memory are of ſenſe 
67. b. and reaſon, and therefore they ſhall not be bound ro make 
cdlaim. © But Dyer ſaid that a feme-covert is not mentioned 
\ >Fletalb.6. in any of the aQs, but ſhe ſhould be bound by non, claim, 
P. 54+" . for ſhe had a huſband who might make claim. And he ſaid 
„Co. Lit. ac. that in one of the precedents which he had ſeen, a claim 
i. Fleta lib. > was entered in the foot of the fine by baron and feme. And 


cap. 54. f. 1. Saunders ſaid, that an infant and the others who were not 


77. ESP od how 
Þ Fleta lib. 6. cap. 64. . 3. Co. Litt, 263. b. 8 Co, 100. b. Weſt's Symb. 
2. fo. 68. a. See Hob. 95. a h 4 
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a year and day after his memory was reſtored, nor he in 
priſon or beyond ſea after he became at large or within the 
realm, but they were at large for ever the common-law, and 
bound to no time. 4 And Brown ſaid, that if a diſſeizor, 
had levied a fine before the ſtatute of non-claitm, the dif- 


tached in his father; for the ſame reaſon which would have 
exempted him from making claim within a year and day 
(being an infant), if he had had the right at the time of the 
fine levied, exempts him (being an infant) now that he. has 
the right by deſcent within the year and day, for no folly 
ſhall be imputed to his father for not entering or making 
claim, inaſmuch as he had time to do it during the whole 
year and day, and he could not be ſaid to have committed 
folly in ſureeaſing his time until the whole time was elapſed, 
becauſe he died hefore it was elapſed, and when his right de- 
ſcended to the infant, he was not bound to time in this caſe 
any more than in the other where he had the right at the 
time of the fine levied, ſo that the reaſon of the common 
law is the ſame in both the caſes. And Saunders aid, if 
there was tenant for life, with remaindet for life, and the 
reverſion or remainder in fee to an infant, the firſt tenant 
for life aliened, and a fine was levied, now the tenant for 
life in remainder ought to enter or make the claim, but if 
he had died within the year and day, the infant was at large, 
and ſhould not be bound, altho' the year and day had been 
paſſed without entry, action, or claim by him, cauſa appa- 
ret ex difto Brown. Rk | | 

W herefore they who held the law to be with Stowe] con- 
cluded that fines were of the greateſt force by the common 
law, but yet not ſo great as to deſtroy former rights, which 
were much regarded, and for the preſervation whereof a 
time was given, out of which time infants were exempted. 
And afterwards, viz. by the act of 34. Ed. 3: cap. 16. non- 
claim was buſted. Saunders faid that one of the great cauſes 
thereof was the troubleſome times of war, which hindered - 
the people in thoſe days from taking notice of fines, and 


from making their claims. © And he ſaid that by equity, Boch 107. 
thereof the law of nonclaim is taken away in a writ of right, sed ContraCo. 
for there was the ſame reaſon in both the caſes, and the Litt. 264. a. 


law which in words took away the one, in ſenſe took away 


the other, f Catline held that the unreaſonableneſs of the 8 
: : law, per Cale, 


PART I. 3 M 


$. P. Aceh 


ſeizee then being of full age, and the diſſeizee had died e Brown & 
within a year, before entry or claim made, or action brought; 8 
and the right had deſcended to his ſon and heir within age, 352 (*) per 
he was at large, and was not bound by its having firſt at- Deer. 
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law, in that they in reverfion or remainder were bound by 
the latches or maliciouſneſs of the particular tenants for life, 
who would not enter or make claim within the year and 
day, was one of the great cauſes of the repeal of the ſtatute, 
of nonclaim. The law of nonclaim being ouſted, they who 
held the law to be with the demandant ſaid, that in proceſs 
of time a defect was found inthe validity of fines, for where- 
as they uſed to be the ſtrongeſt aſſurance that people could 
have of their inheritances, after the ſtatute which ouſted 
nonclaim they loſt their force, and became very weak, and 
e 2 Finch 254. in effect nothing more than 8 feoffments of record, by rea- 
2 inch 279. fon whereof the ſecurity of men's inheritances was taken 
away, and the foundation which eſtabliſhed them was bro- 
ken up, which introduced great ſtrife and contention 
amongſt the ſubjects of the realm, and which the makers 
of the act of 4. H. 7. intended to reform, as it appears by 
the preamble of the ſaid act, whereby it ſeems they had 
three things in view. The firſt was, to enhance the repu- 
tation of fines, and to make them of a puiſſant nature, 
Secondly, to preſerve ancient rights, ſo that they were pur- 
ſyed within a certain time, Thirdly, if the ancient right 
at the time of the fine levied, or after within the time li- 
mited, was in an infant, or others who had not reaſon or 
knowledge of the fine, or wanted liberty, to favour them 
until ſuch time as the impediments were removed, and 
then to give them ſufficient time to purſue their right. In 
which three points the makers of the act of 4. H. 7. ſeem 
to have purſued the reaſon of the ancient common law in 
fines before the ſtatute of nonclaim was ouſted. And in ſo 
doing they built upon a firm foundation, And for the bet- 
ter apprehending the ſame, every branch of the act is to be 
conſidered by itſelf, which being done, it will appear that 
Stowel now demandant is out of the letter, or at leaſt out of 
the ſenſe of the letter, of every branch, and if he is within 
the letter of any branch, he is let at large by ſome. other 
branch, and ſo is at liberty. F 
1 Point. And as to the body of the act, (which is the firſt of the 
Whether the four diviſions) it conſiſts in theſe words of ordinance, viz. 
— ox vt And the ſaid proclamations ſo had and made, the fine to be a fi- 
by the body of nal end, and conclude as well. privies as firangers to the ſame, 
the act of 4 H. except women covert, other than be parties to the ſaid fine, and 
7. . 44. and every perſon then being within the a « of 21 years, in pri- 
ien, or out of this realm, or not of whale mind at the time 
the ſaid fine levied, not parties to ſuch fine. Which words 
are to be conſidered. And here it is to be obſerved, 20 


\ 
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this ordinance is general, viz. that the fine + ſpall be a final 
end, and hall conclude as well privies as flirangers ;, * which 


[+361 ] 


words, if the act had ſtopped there, would have concluded » Dy. 3. pl. 


all, and the adt might have been called general in lett 
but afterwards it excepts infants, and the others 7 85 
in the exception. In which caſe Harper, Bendloe, Welſh, 
Brown, and Saunders alſo ſaid, Þ it is to be known that that 


3. 
er, Polt 369 (h). 


which is excepted out of the a& is out of the proviſion of the » carr.gg.Cure 
act, and there is no ordinance made in relation to it, but it ſea 337. 


is as fully exempted out of the act, as if the act had never 


been made. © As a feoffment of a manor, except an acre, © Bro Reſervas 


makes the acre never to. paſs, as Harper ſaid. d And a leaſe 


tion 46. Co. Litt 


of all my lands in Dale, except” White-Acre, is 2s void 3 


Idite- Acre as if no leaſe had been made. And a gift of my 
horſes, except my black horſe, is as void for my black LES 
as if no gift had been made; for that which is excepted out 
of the general words is in the ſame caſe as if nothing had 
ever been ſpoken of it. And Halfp ſaid that there is a di- 
verſity between an exception and à ſaving, for an exception 
exempts clearly, but a ſaving goes to the matters touched, 


4 Cart.g9. Cur« 
337+ 


ſon 


and. does not exempt. And fo this general purview, that 


the fine ſhall conclude ſtrangers, except women-covert, in- 
fants, and pengons out of the realm, and of unſound me- 
mory, is made only againſt others than thoſe that are ex- 
cepted, and is of the ſame effect, as to ſtrangers, as if the 
act had ſaid that the fine ſhall be a final end, and ſhall. con- 
clude all ſtrangers being. diſcovert, of full age, not in pri- 
ſon, and of ſound memory, and none others, and againſt 
ſuch as are not in ſuch degree it is a general act, and againſt 
no other ſtrangers. Then here Stawel the grandfather was 
a ſtranger to the fine, and of full age at the time of the fine 
levied, ergo.he was. bound;. but Stowe! the demandant was a 
ſtranger to the fine, and within age at the time of the fine 
levied, ergo he is excepted, and is in the ſame degree as-if 
the act had never been made; ſo that he is at liberty and 
bound to no time within age or at full age, if there had 
been no other words after wards in the act, and therefore if 
Stewel now. demandant had had right at the time of the fine 
levied, he had been left at large by this exception, and 
might have entered or claimed the land 40 or 50 years after, 
if there had heen no further proviſion in the · act ; for which 
reaſon in order to hind to a certain. time infants. and others 
who. were excepted, the clauſe afterwards. was made, which 


binds them to five years nent after their imperfeQions or 


impediments.removed,. within. which/ if they don't pur ſue 
3M 2 their 
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their adtions or enter, the laſt clauſe concludes them. 80 
that thoſe who are let at large by the exception are reſtrain- 
ed by the laſt clauſe made touching them, which laſt clauſe 
is entirely to the diſadvantage of thoſe who are contained in 
the exception. 

But, they ſaid; it has been objected by ſome of thoſe who 
argued on the other fide, that the infants and others con- 
tained in the exception ought to be taken for ſuch as had 
right at the time of the fine levied, for, it has been ſaid, 
why ſtfould they be excepted if they had no right? For if 
they have no right, they may be barred without any fine 
| with proclamations, viz. by traverſe of their right, and the 
ſtatute was made to conclude thoſe that had right, and were 
remiſs in making their entry, claim, or ſuit; and none 
others, for it is not neceſſary to make a law to bind thoſe 
who have no fight, and who may be eaſily barred for default 
of right, but the act was made to conclude thoſe of their 
tight who had right, and were remiſs, as is aforeſaid, and 
hone others, out of which general purview made to conclude 
thoſe who had right they are excepted who are named in the 
exception, and who had been touched by the generality of 
the purview, if no exception had been made, which perſons 
ſo excepted were intended by the makers of the a& to have 
tight at the time of the fine levied j and this (ſay they) is 

roved by the clauſe afterwards, which binds them to a cer- 

ain time, the words whereof are, that thoſe excepted having 

any right of title, or tauſe of attion to any 75 ſaid lands of 
hereditaments ſhall take their actions or entries within five years 
next after they come and be of full age of 21 years, out of pri- 
on, uncovirt, within this realm, and of whole mind ; which 
word (having right or title) (ſay they) ought to be intended 

having at the time of the fine levied, and in ſenſe amounts 

to the ſame as if it had been expreſſed ©* having at the time 

& of the fine levied any right, or title, or cauſe of action 

& to the lands, &c.” So that this branch (ſay they) proves 

that the exception was intended of ſuch perſons; and no 

others, as had right or title at the time of the fine levied; 

and ſuch (ſay they) was not the demandant here, for at the 

time of the fine levied, and alſo of the proclamation made, 

the right was in Stowe! the grandfather, and not in Stowe! 

the demandant}, for the right came to him afterwards, ſo 
that the demandant is out of the exception. In anſwer to 

this objeQion they urged, and eſpecially Brown ſtrongly, 

that 'the general purview, which excludes ſtrangers, w4s 

not only made againſt thoſe who had right, but againſt all 

| others 
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others who would pretend title, though they had no right, 
0 for the deſign of the ſtatute was to eſtabliſh genęral peace 
5 and quiet, and to bar as well a pretence of right, where 
8 there was no right in fact, as whete there was one, For if 
x one whohas no right will pretend an aQion againſt the conu- 

ſee of a fine after the five years, he ſhall plead the fine with 

proclamations againſt him as well as if he had had a right, 
a and ſhall not be driven to confeſs that there ever was a right 
d in him. So that the right is neyer examinable where he 
leads the fine and proclamations, but there he ſhall demand 


judgment if againſt the fine with proclamations levied the 

6 demandant ought to maintain his action, and ſo he ſhall 

e © rely upon the concluſion without confeſſing any right in 

* the demandant ; and thus the conclufion and bar by the“ Pm. 227. 
10 fine is by the intent of the makers of the ac made univer- 

le ſal, viz. as well againſt a pretended right, where there is 

le no right in fact, as where there was a right, and it is loſt 

Js by latches, and being ſo taken it is made more univerſal, 

d and contributes more to the public repoſe of the realm, 

Je Wherefore the purview was made againſt all ſtrangers ge- 

he nerally, viz. as well 1 as men of full age, whether the 

is had right or not. And accordingly the exception 1s Ne 4 

Ag generally, wiz. except women-covert, and every perſon bein 

Fel withjn the age of 21 years, &c. and it does not ſay ?“ wo- 

1 « men- covert, or infants having right at the time of the 

. fine levied,” but as general f as the purview was, ſo ge- [+ 362 
17 neral is the exception, that is to ſay, the perſons of infants 7 36 ] 
* are excepted generally, and not ſuch infants only as have 

75 right. And therefore Stowe] now demandant, Who was a 

i- perſon within the age of 21 years at the time of the fine le- 

ch vied, is abſolutely excepted out of the purview, and con- 


ed ſequently out of the body of the 38, for that which is ex- 
nts cepted out of the purview is not any part of the purview. ' 


me ut, they ſaid, the counſel on the other fide, (who ar- 
= ed that Stotel the demandant, who is out of the cxpreſs 
en etter, is comprehended within the purview) have ſought 


no help from the intent of the makers of the act, which intent 
d; is not found in the expreſs letter of the purview and excep- 
he tion, but is gathered from reaſon, and the better illaſ- — A 
de; tration thereof they have collected a 8 from ano- 
ol ther clauſe, vis. ben the clauſe made touching thoſe who 
ſo are excepted, where the ſaid words are, vis. having — 
to #7 fitle, or cauſe of ation. Whereupon Brown ſaid to t 
ly, of the contrary opinion to him, remember this, and gllow 
„ses the like reaſonable intent, and aid of other clauſes to 

| „ 5 ; C % © . prove 
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prove the intent, where the expreſs letter fails. And as to 
this laſt clayſe, he ſaid, it is firſt to be remembered that all 
infants, who af right at the time of the fine levied, were 
e Feed, and alſo all infants who had not right at the time 
| of the fine levied were excepted. And this laſt branch en- 
acts, that all women-covert not parties to the fine, and ev 
per ap age, in priſon, ar out of the realm, and nit 6 
mind at the time of the fine levied and ingroſſed, and | 
the aft hefare excepted, having any right or title, or tauſe of 
attion to the lands, ſpall take their actions or lawful entry, ac- 


carding to their right and title within five years after they come 
and 25 of full +. of 21 years, out of priſon, diſcovert, Tc, 


| 85 that it does not lay, having at the time of the fine, byt 
having generally, which ſhall be intended (as Bendlue, Brown 
and Saunders (aid) having at the time of their entry or \yit 
taken within the five years, and not having at the time of 
the fine levied py For it might be that an infant had 
right at the time of the fine levied, and had not right when 
he came of full age, and in ſuch caſe the ſtatute does nat 
intend to give him entry of aQtion at his full age. And if 
the word 1 having) ſhould be intended at the time of the fine 
levied, then by the words he ſhall have an action of entry 
which was layfol at that time, which cannot be ſo intended, 
but (having) mult of neceſſity be underſtood, having at the 
time. of the ſyit or entry taken within the five years, whe- 
ther this right was veſted in him at the time of the fine le- 
vied, or t came to him within age, as in our cafe 
it did in fact. And although infants were excepted gene- 
rally, that is to ſay, ai wel thoſe who had right gt the time 
of 55 fine levied, as others who ad no right, yet jt was to no 
purpoſe to bind any to the time of five years but thoſe who 
had right at their full age, and at the time of the action or 
entry taken within the Ge ears, for the former right which 
was in the perſons excepted at the time of the fine levied 
was not ſo much the cauſe of binding them to a certain time, 
as the right which they had at the time of the action or en- 
try. taken within the fre years after their full age, or im- 
perfeQions or impediments removed, ſo that this right 
which they then had, and none other, is the effectual cauſe 
of binding them to action or entry within five years next 
after their full age, or the other imperfeRions or impedi- 
ments removed ; for which .reafon there does not appear 


© 


any kind of intent in this Jaſt clauſe that the perſons except- 
ed ſhould have nabe e time of the fine levied, but there 
he word (having) according to its fi- 

* b. „ „% 2: 


is great reaſon to take 
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teral ſenſe and meaning, viz. at the tie of the Bion or 
entry taken. Where 

nor in the clauſe for the dire for 
nor in any clauſe afterwards, which induces us to think that 


ore thefe is yo word in the exception, 


ion of the perſons excepted, 
it was the intent of the makers of "the ac that the perſons 
excepted ſhould be ach only 5s Hud right ar th fe of the 

evied. But it is within the words and intent alſo of 
the ac, that they who had not fight at the time of the fine 


none but thoſe who were bound before, for it 9 the 
ture of an exception to except a thing not compre 


od the conglufion thereof is retorted 7 
s 


ſtranger, and had not right, was nog excepted, for from 
thence 


5 ? 


ie na- 
ended de- 
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thence it will follow that he. was not bound by the premiſſes 
of the aQ. And therefore, as it ſeemed to him, gud4cungue 
vis data wiz. whether Stowel the demandant is excepted or 


| . [+ 363] not, be is not bound, For if be was bound by the + pur- 


view, he is afterwards excepted, and if he was not bound by 
the purview, there is no neceſſity for him to be excepted, 
as he is left at large. So that be is out of the body of the 
act conſiſting of the purview and the exception, that is, he 
is out of the letter and intent thereof by both the arguments, 


whether he is compriſed within the exception or not, and 
ſo he is at large, and has time to enter within fave years at- 


ter his full age. | | 
: uy Then as to the ſecond point, viz. admitting that Stowel 
3 now demandant is compriſed within the exception, whether 
the demandant or np he has purſued the time preſcribed within the branch 
eee afterwards made touching the perſons excepted, which 
* branch binds them to take their actions or Jawtul entry ac- 
compriſed cording to their right and title within five years next after 


Their imperfee- 33: Hen. 8. be was of the age of 6 years, at which time the 
tions removed? right firſt veſted in him, and he continued within age until 


he has brought this action, ſo that without queſtion he has 

fully purſucd the tenor of that branch. _. Sas 1 

Point. And as to the third point, viz. admitting that the de- 
oo 22 mandant and his grandfather alſo is bound by the body of 
is bound by the the aQ, and that the demandant is not ' compriſed within 
body of the a, the exception, whether or no he ſhall be aided by the firſt 
— — ſaving. And as to this, Walſh, Brown, and Saunders held 
the exception, that Sfowel the demandant ſhall be aided by the ſenſe and 
whether or no reaſonable conſtruct ion of the words of the firſt ſaving. And 


he ſhall be aid- firſt of all they ſaid, that acts of parliament are laws poſitive 
eh the Gr which conſiſt of two parts. The firlt is, the words of the 
1 5 act, the other is the ſenſe, for the letter witboyt the. ſenſe 
Ame 82 (J,. does pot make the law, but the letter and the ſenſe tage- 
3 (a), | po abs © 1 oberg, "hives ee tt ton bart bag 422 ther, 
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ther, and every one that would be acquainted with the law 


poſitive ought to underſtand them both. And the way to 


apprehend the ſenſe is to conſider the common law, which 
is the ancient of every poſitive law (as Brown ſaid), and 
has a place in the expoſition of the law poſitive ; and there- 


by the miſchiefs and inconveniences, which are in the let- 


ter, are to be conſidered and avoided by the application of 


- 


of the law poſitive as ſhall exclude all rigours and miſchiefs, 
and ſtand. with equity and good reaſon. Then here the 
words of the aQ are, that the fire ſball canclude as well pri- 
vies as flrangers, ſuch is the letter. But who is a privy, 
and who is a ſtranger, the letter does not ſhew, LIES 
ſaid, but this the common law, which is a maſter in expoſi- 


reaſon, and by putting ſuch b conſtruction upon the letter o Poſt 364 (a). 


tion, ſhew us, wiz. © he is a privy who is not party, and. 0.Bendl.157. 


between whom and the party there 1s privity of bluod, as 
the heir: For properly thoſe who levy the fine are diſtant 
parties, and their heirs are privies, and the fine now con- 
cludes privies, for all privies were not concluded before, as 
the heirs in tail, but parties were concluded by a fine; at 
common law, and therefore it was not neceſſary that the 


letter ſhould extend to them. And ſtrangers. are thoſe *0.Bcndl.177. 


who are not parties to the fine, nor privies, as Steel the 
grandfather here was, who is a mere ſtranger to the fine, 
and to the blood of the parties to the fine, and therefore he 
is included and touched by the body of the a, Vet, fir, 
there is a ſaving to bim an his beirs, uch rigbt, claim, and 
intereſt as they bad to or in the ſaid lands at the time of ſuch finf 
engroſſed, ſo that they purſue their title, claim, or intereſt 

way of ation or lawful entry within five years next ar 1b 
proclamations had or made. And therefore although the fing 
is made a final concluſion to N the makers of 
the act had regard 10 former rights, and ordained remedy 
ſor the preſervation of them, which was, agreeable to the 
nature and conſideration of. a fine at the common law be- 
fore the ſtatute of non- claim, viz. in giving time to make 
claim thereto. So that it ſeems the reaſon of the common 
law is the foundation of this act, and therefore the fine af- 
ter the proclamations is become of great force and puiſſance, 


but nevertheleſs the former right is ſaved, And to ſuch in- 


tent was the firſt ſaving made, by which the right which is 


confeſſed to be in Stowe! the grandfather is ſaved not only 


to him but to his heirs, alſo, ſo that they purſue their title, 
claim, or intereſt by action or. lawful, entry within five 
years after the proclamations had or made. And ſo it is » 


z 


11364] 


Stowel verſus Lord Zouch, in Cam. Seacc. 


— * " = * 


right, but thofe only to whom latches of ſuit or entry might 
ic eie. zug frickbs of Tilt or Chitty TRANG Be "hi 

uted to an infant, whom God has not endowed with un- 
derſtanding or reaſon, for + if he ſhould take an action, his 
right and his aQion might Be ſuch as a writ of right, and 
the like, which he could not proſecute, nor compel the 
other party to anſwer to durihg bis nonage, but the parol 
ſhould demut, aud then it would be in vajh tb force one to 
take an adion during his nonage, which he cannot proſe- 
cute, nor compel the other oy to anſwer to during his 
nohage, and ſuch never was the intent of the makers of the 


act: But the heirs meant by the act ſhall be taken in à rea- 
ſonable ſenſe for ſuch 4s are of full ape, and void of "the 
other imperfed ions or impediments; and this 4s ſtrongly as 
. that the par- 

of full age, of whole 

NED 1 7 mind 


if the words had been ex tefsly thus, 
der Wha have right and thei heirs 
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the next of blood to whom, c. ſhall have title to enter, 
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mind, and void of the other defeQs or impediments purſue 
their title, Cc. within five years, Sc. For, as it has, , 26 r 
been ſaid before, ſuch conſtruction ought to be made of the p;, s, 
words of acts of parlianient as may beſt ſtand with equity | 
and reaſon, and moſtly avoid rigour and miſchief, And if 
the word (heirs) ſhould be ſo expounded here as to compre- 
hend infants perhaps but of a year old or under, who can- 

not ſpeak, and to impute latches to them, ſo that they ſhall 
loſe their right for default of ſuit cx claim during the time 
that they are void of reaſon and underſtanding by the inſti- 
tution of God himſelf, would be very hard and inconvent- 
ent. And hereupon Saunders ſaid that by the act of Weft- 

minſler 2. cap. 25. if one named a diſſeizer in cfhize vouches a 

record, and fails at the day, he fhall be impriſoned for u year, 

yet if an infant named a diſſcizor vouches a record and M. 36. Ed. 3. 
fails, he ſhall not be impriſoned, as it is adjudged in our nne 
books, notwithſtanding he is contajned in the letter of the Seiain 9 Feller 
ſtatute, as Stowel the demaydant is here in the name of Kc. 13. T. 4H. 7 
heir, but foraſmuch as he has not diſcretion, the expoſitors 5 2 
of the law heretofore have taken it that an infant was not 44 Paten 
intended in ſuch caſe, although he was comprehended in 4:.Abridgmene 
the letter as well as another, and accordingly it has been ad- f — — 
judged. © 80, he fajd, if an infant is a bailiff or receiver, Iban adde. 
and he accounts before auditors aſſigned, and is found in 274.2 laſtqig: 
arrears, the auditors cannot commit him to the next gaol, Hob. 25, 90. 
and yet the ſtatute of /Yefminſter 2. cap. 11. is general in 3 
ſuch caſe, viz. that they may commit all bailiffs and re- yin. Abr. tit. 
ceivers, but an infant who has not diſcretion is not intend» Diſfeizin K. 2. 
ed by the reaſonable ſenſe of the letter, nor is he bound D 
the act. 4 80 Wal and he alſo ſaid; that if an infant be 2 
convicted of the raviſhment of another's ward, he ſhall not « 4 Bac. Abr. 
be impriſoned for the king's fine, and yet the ſtatute of 649. 
Merton, cap. 6. is general in this cafe, vis. whatſoever lay-,, H. H. po 
man ſhall be convicted thereof, he ſhall be impriſoned. And :x. Show. 34. 
hereupon Wald (aid that if a woman conſents to a raviſher, 3 Bac. Abr. 131. 


* 


c. by the ſtatute of 6 Rich. 2. cap. 6. yet if a fene, infant 
be raviſhed, and ſhe conſents to the raviſher before the age 
of 12 years, the heir or next of blood to whom the land 
ought to come, & ſhall nbt enter, and yet ſhe is within 
the letter, viz- if Jatlizs, daughters, and other women conſent, 
but ſhe being of that age is under the age of conſent, be- 
cauſe ſhe js without diſcretion ; fo that though ſhe is with- 
in the purview of the act by the generality of the words, yet 
ſhe is let out of it by the help of er rant 
tl 1 *, , l . 1 * ' ” 3 8 ma 
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made of them. And ſo here the word (heirs) ought to be 

intended heirs of full age, for if we conſider the nature of 

the act which they are to do, viz. to purſue their action or 

claim, it will ſhew us the manifeſt neceſſity of making a 

reaſonable expoſition, that is, it will inform us that where 

acts of parliament ray the doing of any thing which re- 

quires ſound and perfect reaſon in the execution of it, as 

the proſecuting of ſuits does, the makers of the act did not 

intend it to he done hy them who have not perfect reaſon, 

for if ſo, their law would be utterly againſt reaſon, for to 

inſiſt that an infant or man of unſound mind; who have no 

reaſon, but live in ignorance invincible (as Saunders termed 

it) ſhall uſe reaſon, or elſe that they ſhall loſe their inheri- 

tance, would he very unreaſonable, which is never to be 

preſumed in the legiſlature. So that diſcretion in the expo- 

i: ion of a ſtatute always mitigates the violence of the letter, 

* Bro. Co as Walſh termed it. © But an infant ſhall be bound by the 
ane br. ſtatute of ceſſavit and of f waſt, and the like, altho” thoſe 
cap · 46. 0 255. ſtatutes are general, for ceſſer is an injury to the lord, and 
Dy. rod. pl. 23. waſt is injurious to the leſſor, and he himſelf acquired the 
wn og b. eſtate; and Walſh ſaid that the law preſumes that he, who 
8Co. 44. b. bas policy to acquire a thing, has reaſon to defend the ſame 
x Show.31.Vin. thing, s And fo, he ſaid, if an infant lord who has title to 
- woe PIE) enter for mortmain docs not enter within the year, or does 
conte © Show. not enter into the land of his villain before the villain has 
83, per Eyre J. aliened the land, he ſhall be bound by latches, for there he 
PR had but a title to a thing which never. was in him, and it is 
" Godb. 365. not like our caſe here, where the demandant had a right by 
et, deſcent upon a diſſeizin and wrong done to his anceſtor, 
9 en. which right is favoured hy all laws, and eſpecially by this 
ai, ad of Fines, which provides for it in a ſpecial manner, and 
does not exclude any one from the bepefit of it, unleſs there 

be Jatches in him, which cannot be imputed to an infant 
| who has not underſtauding to judge of the time. And it 
was ſaid that in the caſes upon the ſtatutes before recited, 

were infants who were within the generality of the letter 

have been taken out of the letter by the ſenſe and meaning 

thereof, the judges who ſat upon the ſaid caſes took the 

common law for their guide, which is a maſter in expoſiti- 

on, the reaſon whereof they purſued as near as they could, 

And hereupon a great number of caſes at the common law 

were cited, where the inheritances of infants are favoured, 


e and they ſhall not be prejudiced by latches ; b as 0 


1 E ? 


7.36 H. 6. & 3. a. e 4115 
Per Priſe. Dr, & Stud. lib, I, cap. 17. ſo. $3, Litt. ſ. 408. 
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ſhall not take away their entry, i nor ſhall warranty bind, _ 
them, where it may be avoided by entry, and many other, 3 
caſes were cited which it is not my deſign to recite. And Bro.Garranties 
alſo many caſes were cited where the latches of infants and 4. Fitz. Entry 
other acts ſhall bind them; * as for waif, eſtray, goods Cn. — 
taken of them and offered to images, or wrecked, or taken 1 Co. 140. a. 
by enemies, and not retaken before ſun-ſet, or ſold in mar- Poph.71.3 Keb. 
ket-overt, or acts done by them by reaſon of their office, 

| as a gift of goods as executor, m or aQs done by an infant, in. Abr. t 
king, or for neceſſity, * as an obligation for meat and drink, l 
and a great number of other caſes, between which and the v. 
reaſon of this caſe many diverſities were made. But this 
caſe reſts upon the preſervation of the inheritance of a right! T. 25. Ed. 3. 
deſcended, which is favourcd by the ſame ſtatute of 4. H. 7. bebe 
And therefore latches ſhall not be impuled to an infant, 2 
nor ſhall he be prejudiced thereby by the intent of the lib. a. cap. ” 
makers of the act, which intent they collected from reaſon ; Pe £14. Co. * 
and + therefore they took it that the heirs intended in the [f 365 
purſuit of the right ſhall be heirs of full age. And hereup- 

on Brotbn and Saunders (aid, that in ſuch conſtruction the Litt. 274. a. 
ſenſe of the common law touching fines before the ſtatute Poph230. Vin. 
which ouſted nonclaim ſhall be followed, which was the 3 
foundation of this act. For at the common law fines were 

of as great eſtimation and force as they are at this day by = gee ante 23 
this act, and as at the common law the preſervation of an- (a), and the 
cient rights was conſidered, ſo that they were purſued with- books there 

in a certain time, fo are they by this new ſtatute, And at oY 

the common law if he who had the former right had been -p. 18 £4.4. 2. 
of full age at the time of the fine levied, and had died with- 2. Per Vai. 
in the year, his heir being within age, the heir within age 8 
ſhould not be bound to that year : For the common law will CD ary 
not enforce the heir within age to make any ſuit or claim, 103. Co. Lit. 
and without ſuit or claim it will not bind him, and there. 72.4.9 Co. 3). 
fore in ſuch caſe he was not bound to the time of a year. 22 
And if it ſeemed reaſonable to the ſounders of our law that 144,271. Cro. E. 
the law ſhould be fo in fines at the common law, it is good 929:0r0-J-494- 
for the expoſitors of this act to approach as near as they can To ttng 
to the reaſon of the common aw, which is the beſt b inter- Cart. 215. 
preter of the words of poſitive laws, and eſpecially in this Palm, 528. 


caſe, where the common law and the reaſon thereof touch- 1 Rol.Abr.729 


| bake: 1 Ing pl. 3, 4, 8. 7+ 
' g ; 1 N : | 3 Bac. Avr. 
133, 134. Vin. Abr. tit. Enfant C. and G. 2. Cos tra H. 21. H. 6. 31. b. Per Paſton. 
8. P. Ante 360 (d), per Brown. Sed Contra Poſt 372, (*), per Dyer. » Co. 
Litt. 272. h. 3 Co. 13.b. 77. b. 78. a. 85. b. 2 Inſt, 148. 1 Freem. 57, per Atlins J. 1 Saund. 


240. To Mod. 245. it Mod. 1,5, 1 P. Wms. 252. 4 Bac. Abr. 647. Vin. Abr. tit. Stat 
E. 6. pl. 12. Ante 10 (h). : i 3 
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ing fines was the foundation of this act, which is made in a peC 

manner to revive the common law. So that it ſeemed to tha 

them and to the reſt who argued on this part, that the word con 

(heirs) limited in the ſtatute for the purſuit of the right ſhall is 1 

be intended heirs of full age, and that ſuch ſenſe of the ſuc 

word is moſt conſonant to equity and good reaſon, as well rig] 

as to the common law before the ſtatute, and that by ſuch the 
conſtruction the miſchicf and rigour which would otherwiſe oth 

follow. will be avoided, and that they might well enough have nor 

made ſuch conſtruction of the word, if there had been no- oth 

a thing elſe in the ſtatute in favour of it. anc 

e 4 Bac. Abr. But they ſaid further, < that when one branch in an act ing 
645; Vin. Abr. is obſcure, it is uſual for thoſe who expound the act to exa- firl 
pl. 89 mine the other branches: For we may often find out the are 
5 ſenſe of a clauſe by the words or intent of another clauſe. of 
And ſo here the intent of the legiſlature in this point, viz. rea 


that the heir intended by the act for the purſuit of the right Br 
ſhall be of full age, may be well perceived by other branches, ſec 


And hereupon it is to be obſerved, that out of the general fo 1 
purview, which is, that the fine ſhall be a final end, and ſhall out 
conclude flrangers, infants and the others compriſed in the ex- ſba 
ception, if they have preſent right, are excepted for their ag. 
diſabilities and impediments, and are allowed the time of mi 
\ five years after their diſabilities and impediments removed. ent 
And if the makers of the act had ſuch intent to except them out 
for their diſabilities where their right was preſent, does not by 
the ſame intent hold place where the right, which. is not the 
bound until five years paſſed, comes to ſuch diſabled perſons im 
within the five years? Yes certainly, for the right within ot 
the five years, and their diſabilities within the five years, ter 
is the cauſe which moved the makers of the act to except oth 
them until their diſabilities and impediments were removed. or 
And if they make allowance for the diſabilities and impedi- ye 
ments to thoſe ho had right at the commencement of the at 
five years, they ought to make allowance for them until the wh 
end of the five years, for there is the ſame reaſon in both the are 
caſes. And Brown ſaid, can any man preſume that the an 
makers of the act were ſo great niggards of time, that they ha 
would not allow until the end that which they allowed at the ot 
beginning? No certainly, for the former right, and the thi 
impediments and defects which were in them that had the th; 


right, is the matter which they regarded. And then inaſ- ca 
much as the fine is no bar until the end of the five years, wh 
the diſubilities and impediments which are in them that have fut 
the right in any part of the five years are as much to be reſ- 
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pected as the, imperfeQionz and diſabilities which are in them 
that have the right at the time of the fine engroſſed, or at the 
commencement of the five years. And the proviſion which 
is made in the ſecond ſaving touching the ads right for 
ſuch as have the ſaid imperfeQions or impediments, if the 
right or title firſt accrues to them, ſhews alſo how careful 
the makers of the a& were to provide for ſuch infants and 
others as had thoſe imperfeQions or - impediments. , And 
none can imagine-that they who excepted infants and the 
other diſabled perſons out of the purview at the beginning, 
and provided for them in the end, viz. in the ſecond ſav- 
ing, would be regardleſs of them in the middle, viz. in the 
firſt ſaving, and therefore the. heirs there ſpoken of, wha 
are bound to the purſuit of the right, are heirs of full age, 
of whole mind, uncovert, out of priton, and within the 
realm, and none others, And as a further proof hereof 
Broꝛun alledged another thing which he had obſerved in the 
ſecond ſaving touching the future right, viz. if the perſon 
to whom the right firſt accrues be covert, within age, in priſon, 
out of the realm, or not of whole mind, that, then their right 
ſball be ſaved to them and to their heirs until they come of full 
age, out of priſon, within the realm, uncovert, and of whole 
mind, ſo that they and their heirs take their actiont or lawful. 
entry within five years next after they come and be of full age, 
out of priſon, within the realm, uncovert, and of whole mind ; 
by which clauſe, he ſaid, it is enacted that if one in whom 
the future right firſt veſted be within age, or has the other 
impediments, and afterwards he comes of full age, or the 
other impediments are removed, and two or three years af- 
terwards he dies, his heir being within age, or having the 
other impediments,, ſuch: heir, after he comes of full age, 
or after the other impediments, are removed, ſhall have five 
years, for the wards are, /o that they and their heirs take their 
action or entry within five years next 907 that they, &c. 
which is as much as to ſay, next after that he and his heirs 
are of full age, out of priſon, within the realm, uncovert, 
and of whole mind, ſo that in ſuch caſe the heir ought to 
have five years after he is of full age, and free from the, 
other impediments, as well as his anceſtor is to have it by 
the expreſs letter of the act. Whercupon he concluded 
that inaſmuch as the makers of the act intended in ſuch 
caſe that the heir ſhould have five, years, after, his full age, 
where his anceſtor was of full age, for the ſalvation of the 
future right veſted in his anceſtor, . and that he ſhould 15 
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be bound to the five f years next following the time in 
which the five years co menced in the anceſtor, a fortiore 
they intended that Stewel the demandant ſhould not be 
bound to the five years next after the time in which the five 
years commenced in his anceſtor for the preſent right, 
which is of greater value and eſtimation than the future 
right. | 

Sand he and Saunders alſo ſaid, that if a ſtranger to the 


Vin. Abr. tit. fine who is of ſound mind a becomes non ſane memoriæ, d or 
Fine W. 4 7; 


113661 


58, 77+ . . . 5 . 
his right cannot be imputed to him who wants memory or 
b Weſt's Symb. Ren | P h 7 


"2. fo. 68. a liberty, and therefore ſuch perſon was not comprehended 
Prad. in the intent of the ſtatute. But in this caſe if a ſtranger to 
Count. 58, 77. the fine in the third year had gone © beyond ſea, or had taken 
' + Ibid. 58, 97, 4 huſband, and ſo had continued until the five years were 
78. Weſt's paſſed, there he ſhould be bound, for the going beyond lea, 
88 fo. or taking huſband are voluntary acts, but inſanity of mind 
| ys it Se f . 
ſeems other- and impriſonment are againſt the will of the party. And 
wiſe if he be therefore they ſaid that the letter ought to be conſtrued in a 
1 reaſonable ſenſe. "Hehe 
eier by his And they who argued on this part ſaid, that if one ſhould 
command. only adhere to the letter of this ſtatute, and not have recourſe 
« Weſt's Symb, to 2 reaſonable ſenſe or intent beyond the expreſs letter, we 
pe. 2. ſo. 68. a, ſhould by ſuch kind of expoſition introduce many abſurdi- 
1 ties. © And thereupon Brown ſaid, if an infant who has 
77 preſent right, and who is excepted, dies within age, his 
Shep. Prad. uncle being his heir and of full age, by the letter of the ſta- 
Foun. 720. tute the uncle ſhall not have five years, but ſhall be bound, 
for the act is, that infants and their heirs ſhall take their afti- 
on or entry within five years next after that they be of the full 
age of 21 years, and the infant himſelf never came to the age 
of 21 years, ſo that by the letter he is out of the clauſe, but 
yet he is not ſo by the intent. f And in ſach caſe if the in- 
fant excepted having right had entered within age, and by 
his entry had avoided the fine, and afterwards had come 10 
full age, and after his full age had permitted the conuſee to 
be five years in poſſeſſion without entry or action made ot 
brought by him, now by the letter of the act he who was 
the infant ſhould be barred, and the conuſee ſhould retain 
the land, for the act ordains, that the infant ſball take bis 
action or lawful entry within five years after that ht comes of 
full age, and this he has not done, but inaſmuch as within 


age 
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age he took his lawful entry, and ſo avoided the ſine for. 

ever, he is at ſibetty 20 years after his full age to enter or 

bring his action by the intent of the makers of the act. 

And ſo he and Saunidery' ſaid that the exception is of perſons 

being within the age of 21 years at the time of the ſine le- 

vied, 8 But if the diſfeigee dies, his wife enſeint with a, Abe 
ſon, the diſſeizor levies a fine, and afterwards the ſon is 648. Vin. Abr. 
born, now he is nat excepted by the Jeter of the act, for tit. Fine W. 4. 
the act excepts no infant but ſuch as at the time of the fine Fog — a 
levied were within the age of 21 years, and none is within pt. 2. fo. 65. b. 

the age of 21 yeats but ſuch as is in rerum natura, and in 3.8 

this caſe the ſon was not born, nor in rerum natura at that 70, 78. 
time, nor can it be ſaid that he was within the age of 21 7 

years at the time of the fine levied, for his age is aceounted 
trom the time of his birth, and he was not born at that time, 
ſo that he is out of the letter, but yet he is within the intent, 
and ſhall de aided by the exception. * For every thing 
which is within the intent of the makers of the act, altho* — | | 
it be not within the letter, is as ſtrongly within the a@ as Vin. Abr. tit. 
that which is within the letter and intent alſo. -+ And of the Statutes E. 6. 


perſons excepted the letter binds none to five years after pl. 80, 
for there may be ten years and more between the levying ber. 70, 78, 
at large, but is bound to entry of action within five! years 
and engroſfed. So that the ſenſe of the text, and the in- alt 
who was at full age at the time of the fine levied, dies after 27 
within age'al the five-years; *now'he ſhall be bound by the y 
clear (as Saunders (aid) that inaſmuch as the-five yeats did 
ent of the exception was to except thoſe who had right, and 

EUR che. Prat 


ime of the fine levied and engroſſed, and after the fourth 2, 71, 
PART 1, - 3N proclannitien/795--7 , 


vF: 4 
os 
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their full age hüt thoſe who were within age at the time of 

the fine levied and engroſſed, which are two ſeyeral times, ! Shep. Prad 
and the engroſſing, yet he Whois born aſter the fine levied, 

and who was an infant at the time of the engroſſing, is not 

ater his full age, ' as' Saunders (aid; as well as he wh was 

in rerum natura, and an infant at the time of the fine levied: 

tent of the legillature avoids" abfurdities." * And if a diſ- 

ſeizor levies, a fine which is "engroffed; and the diſſeizee, 

four proclamations made, and before the fifth proclamati - 

on, his ſon and heir being within age, and continuing. 
ſetter of the act, for the letter does not except him becauſe - 

he had no right at the time of the fine levied : But yet it is 

not commende iu his father, nor any part of them attached 

in the father, he the ſoſl is excepted in the intent, for the in- 

ho were infant at the commencement of the ſwwe years, 
' $0 is it (as he ſaid) if the diſſeee IG of whole abe kan kaker: 
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ptoelamat ien and before the ſiſih he becomes non ſanæ me- 
mor ic, or is impriſoned, and ſo continues all the five years, 
and aſterwards betomes of whole mind or out of priſon, he 
ſhall have fave years aſter this by the intent. of the excepti - 
on and af the clauſe afterwards, touching the perſons ex · 
cepted, altho' the text itſelf does not warrant it. And ma- 
| ny other caſes were put by /alſeupan this and other ag; 
of patliament, chieſſy to: prove that the judges have from 
time to time conſtrued ſſatutes in a benign ſenſe in order to 
ſoften the rigour of the text,  - | tb. tid | 
Whereupon they concluded that the fiſt ſaving, viz. to 
rangers and their heir, ſo. that they pur ſus their title and 
claim, &. which is as much as to ſay, ſo that the ſtrangers 
and theit heits purſue, &c. ought to be ſo underſtood. that 
the heirs, ho are to purſue the right, ſhall be of full age, 
ſq that they may know their right, and in what manner they 
are to enter or ſue for it; and that this conſtruction is not 
taken by equity (which is a thing out of the leiter), but is 
deelarat ive of the direR ſenſe of the word ( beir:) bound to 
the purſuit, which declaration is an expoſition of the ſenſe 
of the letter, and no part of equity; and that Szeawel the de- 
mandant being the heir, but not of full age, was not bound 
er flye years attached in the father, but was at latge. 
t all: of them (as I underſtaod them) argued that he was 
bound to time by the intent of the act, viz, (as  Saunger; 
[4 367 ] ſaid) that: he ſhall bave five-years-de now, and that be + was 
bound thefeto by the equity of the purview, which bind: 
the perſons ecepted to five years, for the ſame reaſon, holds 
in both the caſs . 1 by Mts wn 
4 Point. As to the ſecond ſaying, which is the fourth, point, Har- 
genug that Fre Bendlor, Walſh, and Saunders ſaid, that admitting 
the emandant that Sdenutel the demandant is bound by the body of the act, 
. aud is not aided by the exception, nor by the firſt ſaving, 
and not com- yet the ſecond ſaying ſhall aid him, and he is within the be- 
priſedin the nefit of it. For this ſecond; ſaving. ſaves to all other perſons 
* — ſuch, right as Hall firſt actrue, remain, deſcend, or come to 
brit ſaving, them after the proclamations madt, by, force of. any $7 in tail, 
whether or no or by any other cauſe or matter had or. done before the fine, levi: 
——_— ſo-uhat, Wi. and if ſuch perſons, at the time of ſuch 
_ ſaving 


right deſcended, &c.. be within age, then the right is re- 
ſetred until they come of full age, ſo that Nye their 
entry within: five years. after, their full age. Whereupon 
two things; are to be conſidered, firſt, it. the , right here 1s 
ſuch as brings the demandant within the.; woos of * 
4285 Ty * 1 # | bs | 7's ranch; 
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| branch ; ſecondly; if the demandant is ſunh a perſom as iu 
4 intended by thas hraneh: N Put Aas Sk 
And the right here is ſuch a right as is mentioned in tie 
a branch, for the right cam ta the demandant by deſcent, 
viz. from his grandfather to him and it firſt deſcended to 
him after the ſine, ſor it deſcended toi no ather perſoun aftet 
8 the proclamations made before it deſetndeu to Srowal the de · 
the fine levied, ſor the diſſeiæin was done before the fine 
levied, whezchy (as Heolfb termed) the poſſeſſium and the 
£ right were ſevered, for t herehy John Lonch had taken away 
d the poſſe ſſion roam tauiel the grandfather, which he had b 
- deſeent or purchaſe, and had left the right in him, whi 
" right heing in eſſt before the ſi ne levied; by force of matter 
4 or eauſe before the, fine levied; is after the, proclamations 
y firſt deſcendeditorhe now demandant:: S0 that every word 
ot of the ſtatute is ſatisſied, ani he being an infant ought.t— 
T have five years after his:full ageiby che words of the branch; 
to 4 
c 
e- 
nd 
. 


and altho' the right immediately aſter the proclamations was 
in Stau the grand ſather, who was af full age, yet this is 
no impediment to the demandant's taking benefit of the 
clauſe, for he is te ſirſt to hum it deſcended; and there 
was no deſcent: of the right tothe graudfather, but dhe de- 
as WI {ont came firſt to the demandant aſter the ;proclainations. 
92 So that the right iin the demandawt in other manter than 
180 it was in his grandſat her, and therefore he is within the 
00 words. And the full age of his grandfather is no cauſe to 
Ids exclude bim from the heneſit which the words in this branch 
15 give him havingt height of the grand father in other form, 
ar- but he ſhalt hayedive-ycars after his full age. And here- 
ing npon-Bend/ee put thiscaſe, vl * two: jointenants''are; diſ- . vin. Abr tie. 
Q, ſeized, wheredf dnohs within age, the difJcigor lovies a fine eye | 
with. proclarhations,;: four years pass after the proclamations, —— _ 
be. ad afterwards:the jointenant uf ſulb age dies before the f Ee 
ſons years ꝑmaſſed, the bther being within age, the infant ſurviwor 
Wall chave fine. yenri after his full age, as well. for the moie- 
ail, Fong 16 was in his joint companion, who was of: full atze, as 
evi lor the other moiet y. ifor their cht: of that moiety which was 
ach in bis companion ofofull age ſieſt acued to him after the 
re- ¶ Proclamatians made, hy force of cauſe or mattor wiz. the 
beit Jointenancy, made before. So thatthe is within the words 
pon and intent of the branch, notwithſtanding that the mbiety 
e is as in his companion before, for it is in him non and- 
th bet form. Ando here the right isn che demändant in 
ch3 zanthet form:ghandir was in A aa 4- 
| 3 N 2 | y 
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by deſcent, and if it is in another form, then it is intended 
by this branch. And Walſb in his laſt argument ſaid, 
„O. Bendl. 175. b that if a man diſſeizes a feme ſole, and afterwards takes 
1 her to wife, and they have iſſue, and the huſband is diſ- 
hep. Prat. ſeized, the diſſeizor levies a fine with proclamations, the 
Cound. 53, 56- huſband. dies four ygars after the proclamations, and before 
the fifth yeat is paſſed; the iſſue being of full age, and af- 
terwards the mother dies, and the fifth year paſſes, now the 
iſſue is bound as heir to his father, for in this reſpect he and 
his father hal but five years together; but yet as heir to his 
mother he ſhall have five years to be accounted from the 
time of the death of his father, for notwithſtanding it is one 
ſame land, yet the heir has ſeveral rights, one as heir to 
the father, which is the latte right, and the other as heir 
| to the mother, which is the firſt right, and in reſpect of 
\ theſe he has ſeveral times, And in his firſt argument he 
NR this caſe, c if the huſband makes à ſcoff ment of the 
Fine F. a. 4 pl.. land of his wife upon condi ion, and the condition is bio- 
Weſt's Symb. ken, and afterwards the feoffee levies a fine with proclama- 
pt. 2-12. 79 tions, and the huſband, dies in the fourth year after the pro- 
— 53. clamations, having iſſue by the wife, and afterwards the 
wife dies, and the fifth ycar paſſes, the heir is barred of his 
entry for the condition broken as heir to his father, but as 
heir to his mot her he ſhall have five yeats from the death of 
his father for her right, cauſa qua /upra- So he and the 
. others on this part ſaid, ddt J. S. be tenant» pur auter vie, 
Sed Contrarol the remainder to another for life, the remainder to the ſaid 
392 (g), per J. S. for his own life, or in fee, and is difſcized, and the 
od rp Cattine difſeizor levies a fine with:proclamations, and the five years 
ket g + >ymd. paſs, now J. F. is bound for his preſent eſtate; but if 6, 
Shep. tuy que vie and he in remainder die, be ſhall have other five 
Counſ. 8. years afterwards for the other eſtate which be had for his 
5 own life or in fee, for it is another eſtate; and it firſt! re- 
mained to him after the death of him in remainder, by rea- 
ſon of matter or cauſe, viz. the eſtate, beſore made. 80 
that be the eſtate or the right one or divers, if it comes in 
another manner, as it does here (for it came to the deman- 
dant by deſcent, which is in another manner than it was in 
his anceſtor) and the party is he to whom it comes firſt in 
ſuch manner, it is ſaved bythe exception, if he be ſuch a 

perſon as is intended in the ſecond ſaving- 394270 
And as to this, the words arc, ſaving to all other perſons 
ſuch action, 5c. Now in order to know who is another per- 
ſon, and who not, the premiſſes of the act are to be conſi - 
deted. Andi it is to be obſerved, that the purview (as they 
5 E V3 who 
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d who argued on the other ſide ſaid) is general, viz. to all 

q perſons, and they alſo ſaid that the exception of infants is 

3 but of thoſe. infants who have right at the time of the fine 

4 levied. And Stowe! the demandant was not ſuch. an infant, 

e for then he had no right. And his grandfather who was of . 
0 full age was within the putview, and + the firſt ſaving 

A aided him ang his heirs, ſo that they made purſuit. within (+368 ] 
e five years, but the heirs who are to putſue the right are in- 

d tended heirs of full age, and ſuch only are comprehended 

9 herein, as it has been ſaid, and Stowe! the demandant be- 

ie ing heir is out of it, becauſe he is within age; ſo that he is 

e other than is contained in the exception, and other than is 


0 contained in the firſt ſaving, And then fotaſmuch as the 
ir right is deſcended to him firſt after the fine engroſſed and 


ol the proclamations made, which right deſcended or came b 

ne cauſe of matter had or done before the fine, viz. the it. 

he ſeizin, and he is another perſon than is comprehended in 

o- the exception, or in the firſt ſaving, he muſt by the expreſs = 


a words be aided by this ſecond ſaving. And alt ho the heir 
o- within age cannot properly be called another perſon when 


he he is of full age, yet here the matter being conſidered, he 
nis may be called another by the intent of the makers of the 
a act, inaſmuch as he has the right of the father in another 


of manner than the father had it, that is to ſay, by deſcent. 

he For in the caſes put * by HWalfs, the heir who is barred as to | 

ie, the right of the father may be called another perſon as to the | 405 367 (b) 

aid "wy of the mother, with reſpect to the intent of the makers *** N | 
0 


he the act, for they name one ſame perſon as another perſon, 

ars where he has another right or another eſtate. b As if one , vin. Abr. tit. 
ef- has an eſtate for the life of A. remainder to him for the life Fine F. a. 4. 
ive of B. remainder to him for the life of C. and he is diſſeized, pl. 8 
his and the diſſeizor levies a fine with proclamations, now for 6 .. 


re- the preſent right he has five years by the firſt ſaving ; and g 
if os the five years A. dies, he ſhall have other five years 
80 for the next remainder, by the ſecond ſaving, which gives 


in them to other perſons who have future right, and if after 
in- the five years B. dies, he ſhall have other five years for the 
in ſecond remainder. - And Brown afſented thereto, and cited 
in this text of the civil law, viz. quando dus jura in una perſo- 
h a na concurrunt, equum eft ac fi efſent in diverſis ; and ſo when 


there are three ſeveral rights in one ſame perſon, be ſhall 

ſons have the like benefit of them as three perſons ſhould: have, 
er- ff the rights were diſtinQ in them, for the makers of the act 
nſi- conſidered the ſeveral rights, and in reſpect of the ſeveral 
hey rights which are diſtinòt in one ſame perſon, the party, as 
| : | to 
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to the ſecond or third right; may be called another perfor; 
And as he is one ſire perfon in himſelf, fo may he be in 
tthpe& of the ſeveral Fights: ' And ſo here the others who 
— on this part ſaid, that the heir of Stowe the grund- 
father who is within Age; and to whom the right which the 
grandfather Had is deſeended, by which deſceht the right is 
In another degree than it was in the grandfather, may be 
called ahother petſon than the heir of Sisto the grandfa- 
ther of full age, and thefeſore he is comprehended in the 
And heteùdpon they concliided, that the putview and the 
exception being addedtopether, the demandant is not com- 
ptiſed in the purview, hut is out of it by the exception ; and 
that he has purſued the thine preſcribed in the ' purview bf 
the ac for the perſons excepted ; and tho? he ſuduld be 
bound 1755 of the act, and ſhould not he compriſed 


in the egcept ibn, that yet he ſnall be aided by the firſt ſav- 
. ing; aid if not, that he ſhall be aided by the ſecond ſaving. 
And if he cannot be vided by any of the clauſes, Sausder, 
That the de. ſaid that yet he malf be aided by the equity of the act, and 
mandant ſhall he pot ſeveral eaſes upon the equity of Natutes, vi2. thrte 
be aided by the Upon the ancient ſtatutes, and three upon the new. Aud 
equity of the ſo they ſaſd that upon the Whole matter the demandant ſhall 
Theol. Dig. 8 b . 5 15 _ | . 2 
lib. i. cap. 1128. Ani Saunders ſaid in this caſe, © that yr and Scotland 
Tu are ther fealins, but that Scotland was held of the crown of 
Cart. 18). England, and was within the fee and ſeigniory of the king 
x Finch 34. of England, and that he Who is in eicher of theſe two realms 
2 Finch 97,53. mall he ſaid to be ont ef the realm, and ſhall be within the 
Gd F. exception. © And "he siſd laid, that iceots, lunktics, and 
Vin. Abr. tit. thoſe who have lethargy,” ſhall be comprehended in the word: 
Ireland P. pl. r. of “Em mind, 25 Well db"matmen : aun 
E contra for te And on the other hand Puttrel and Carus ſerjeants, and 
tenant. Southebte, Wefton, ihn, Dye and Catline juſtices argu- 
ccc that the de mandant ud be barred. And they ſaid that 
pact and concord is the end of all laws, arid that the lav 
was ordained for the ſaxe bf peace. And Dyer ſaid that for 
zeace Chrift deſcended from heaven upon the earth, and his 
aw, Which is the New Teſtamem, and the 61d law, which 
ate the divine laws, were ven only for peace here and elſe- 
whete. And fon cited St: Aagufine, Who ſa ys, et cos 
cori Nat et ungetur riſpubiſca, et diſcoruid vuit et diminui- 
tur. And Catiſne ſaid that peace is deferibed in this man- 
ner, Pax, mater alma ofulentia, vehitur rurru; Currus, 
ubi par vebitur, Micffur thanimitar ; Auriga, qui currun 
! an 210 y o-cn de „„ - 18 regit, 


„git, vicitur amor; us equi currum trubentes ſunt concordia 


their name, for he ſays, b dicitur talis concordia finalis, co 
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et utilitas ; Comites pacis ſunt juftitia, veritas, , diligantia, in- 
duftria amnium artium puremdarum. Which deſcription is 
made up of the nature, -prapectics, and advantages of peace, 
and of the incidents thereof, and therefore peace which is 
attended with ſo many conveniences ought id be preſerved 
beyond all other things. And hereupon yer ſaid, that | | 
one of the articles which the king at his corona ion ſwears to | '1 
his ſubjeQs to perſorm and keep, is, that he will preſerte | 
the peace, for a mote beneficial thing he cannot grant 10. 
them. And therefore thoſe laws which bring che elt ** 
peace are the moſt eſtimabſe. na. 

And ſuch was this law touching fines, which nn and 
quieted the inheritances oi — and fixed them upon a 
certain foundation; And Cares laid that ſuch laws were the 
moſt worthy, for, he ſaid, Certainty'is the mother of Re- 
poſe, and Incertainty is the mother of Contention. And 
to avoid contention in inheritances fines were deviſed by 
the founders of our law at the beginning, for there is no 
part of our law of greater antiquity. And hereupon Gn | 
was cited by Catline, 4 who (as he ſaid) was a judge of this.* gee Skar 
realm a long time ago, for he died in the time of king * a 
Richard 1. at the city of Acres in the borders of. ry, - 
tending upon king Richard in his voyage to that place 4 and. 
in his 8th book he treats of fines, where he y © contang/t » un 
autem aliquands loguelas motas in Curia domint Regis per ami- cap. 4. 1. b. 
cabilem compoſutionem et finatem concord iam tormixori, fed ex 
lirentia Regis vel ejus jufticiariorums To the lame. purpoſe 
he cited Bran 4 who. ſays, Pints oft extteritas wninſ- 
hy ur rei, hoc oft, idem in quo unaguague res ter minatur, et 

eitur finalis + concordia, quid imponit finem litibis. [+ 369 ] 

And he cited many fines of antiquity,. viz. ſome & before 
the conqueſt, touching the poſſeſſions of the abbey of -Crpup- * That fires 
land, and divers fince the -conqueſt, proving the continu- were levied bas 
ance of fines down from the conqueſt until the time of dus. — ret. 
1. in whoſe reign ſtatutes were made concerning fines. to 8 Co. lo. 16. 


ſt. 
And he faid that Clanvi/ ſhews the reaſon why fines bore A, 4 


t. 2. ſo. 1. 3. 
od finem impomit negatio, adas ut neutra pars litipantium ab Corſon: 110, 
— catero poteritrecedere ; which agrees wit h the definition : — _ 7. 
given by the ſtatute of Fines made a long time akerwatdy, bes 2 2 - 


which ſays, © quia fines finem litibas debent imponere «t 


vunt, oi idro fines vocantur, maxime tum poft duallum et = 1 ks. 


nam aſnam in ſus caſs ultimum lacum = gh imper- 140. ö. ; 
petuum, &c. fon inaſmuch as fines finem- litiÞus im- 5 


ponebant 1 


a_— 


Stowel verſus Lord Zouch, in Cam. Scacc. 
ponebant, and, as Glanvil: ſays; finem imponit negotia, the 
were of the greateſt — force, Wen as the 
ſtatute terms them, and therein they brought great advan- 
tages to the people of this land in ſecuring their / inheri. 
tances. And to this purpoſe, as well as to prove that the 
ſtatute which ouſted nonclaim, by which fines were enfee- 
bled, created much diſquietude and contention in inberi- 
tances throughout the realm, many things were urged by 
him and the lord Dyer, and by the others that 'argued on 
41 Leon. 84. this part. 4 For they ſaid that the act which ouſted non- 
or J claim was the cauſe of univerſal trouble throughout the 
499, realm, to avoid which, and to reſtore fines to their former 
puiſſance, the ſtatute of 4. H. J. was made, which is to be 
weighed and obſerved in every part: And upon due confi- 
deration had thereof it ſeemed to them that &7owe/ the de- 
mandant ſhall not take benefit of his nonage, but that he 
ſhall be concluded by the purview of the act, and that he is 
not let at large by any branch afterwards.» | 
And fot the better apprehenſion of the purview, the pre- 
amble of the act is to be conſidered, which Dyer termed a 
* Co.Litt.59.z. © key to open the minds of the makers of the act, and the 
4 nt. 330. miſchiefs which they intended to redreſs. And the pream- 
99 ble ſays, the king conſidering that fines ought to be of the great. 
Abr. 645. Vin. , firength to avoid firifes andidebates, and to be u final end 
Abr. tit. Sta- and concligſion, and of ſuch effect they were taken "before a fla- 
Eutes ab tute made ef non claim, and: now it is uſed to the contrary, to 
— 164. the univerſal trouble of the king's ſubjefts, willeth . therefore 
that it be anatted, &c. which preamble ſhews that it was the 
opinion of the makers of the ad, that fines: ought to be of 
the greateſt force, in order to avoid contention, and there- 
fore the purview ought to be moſt largely extended to fulfil 
that intent. And ſuch is the office of expoſitors of aQs to 
follow the intent of the makers expreſſed to them in plain 
terms. The preamble, alſo, ſhews that of ſuch effet they 
were before the act of non - claim, whereby the makers allow 
and approve of the ancient fines which were peremptory. to 
the right of others. And further the words declare that 
now it is uſed to the contraty, to the univerſal trouble of the 


| king's ſubjects, which words { univerſal trouble) ſhe w us 


that the members of this parliament had an earneſt deſire to 
reform and remove this general diſquietude, and this is an 
authority for us to purſue this deſire in the conſtruction of 
the purview, and to take it molt ſtrongly againſt the cauſes 

ol that trouble, and that is, againſt the former right, and 
\ zgainſt-thoſe who had it. 2 
ier | 
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And purſuant hereto is the purview, which ordains, the 
proclamations being made, the fine to be a final end, and to con- 


clude privies 6s well as ftrangers to it, this is the body of the 
act, which words arc to be weighed; and conſidered. And 


they are as ſtrong and effectual as any words can be, for it 
the ſine ſhall- be a final end, then all former lights and ti- 
tles are gone, for it cannot be called final, if any other is at 
liberty to ſet up his former right againſt the conuſee, and 
to diſpute it with him. And the other words (that it ſpall 
contlude as well privies as flrangers te it) tend to the lame 


effect, f for the word { conclude) is derived (as Catline ſaid) « co. Litt. 35.4. 


from the Latin word conclude, which is compounded of two 
words, viz. con and claude, which word claude ſignifies to 


encloſe, or to ſhut up, or to end, as diem clauſit extrenum, - 


he has cloſed up, ſhut up, or ended his laſt day: And cen 


ſigniſies together, ſo that the words ( conclude privies and 


ſtrangers) in ſignification are as much as to ſay, cloſe up 
together, ſhut up together, or extinguiſh the right of privies 
and ſtrangers. So that there is full proviſion in the purview 
to take away and put an end to all former rights, and to 
commence new. And Catline compared the fine upon this 
act to Janus, who, he ſaid, was Noah, but the Romans oc- 
caſionally called him Janus, and uſed to paint him with 
two faces, one looking backwards, in reſ that he bad 


| ſeen the former world which was loſt by the flood, and the 
other looking forwards, in reſpe& that he begun a new 


world commencing at the flood, and proceeding trom thence 
torwards, for which reaſon they called, him ; i bifrons. 
And alſo he carried a key in his hand, fignitying by that 
key his power to renew the new world by his generation. 
So here this act creates as it were a flood, by which all for- 
mer rights before the fine ſhall be drowned by. nonclaim, 


for nonclaim is the flood, and the fine. begets a new gene- 
ration, which is the new right, for the fine makes à new. 


right, and is the beginning of a new world, which pro- 


ceeds from the time of the fine downwards, . And Dyer and = 
all the others Who argued on this part ſaid, & that the in- 1 Leon,34.85 
tention of this act was not ſo much to preſerve former rights, Comb. 79. Fot 
as to extinguiſh them, and that the makers of the act were 5 38 (a). 


enemies to the former tight, and friends to the new, be- 
cauſe the ancient right ſtirred up many ſuits and contenti- 
ons. And foraſmuch as they intended to avoid. univerſal 
trouble (as the preamble ſpeaks) and to make peace, which 
is to be preferred before all other things, and foraſmuch as 


** t 
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they have made the proviſion general, viz. that the fine ball 
be a final end, and ſhall conclude as tell priuiess ar es, 
y. 3. pl. 3. h if the act had ſtopped there, it would have bound as well 
| . (2) infants, feme-coverts, and the others named in the excep- 
f tion, as people of full age, and who were void of ſuch de- 
fects. For infants do net make the majority of the people, 
2 . _ i and that is a reaſonable Jaw which provides for the greater 
fo. 39. Ton 373 number, although ſome particular perſons ſuffer by it. 
EG And hereupon Catline recited this ſaying of Cato, viz. vir 
ulla lex fieri poteſi quæ omnibus commoda ft, ſed ſi majori parti 
proſpiciat, utilis . And ſo by the 33 of the pur- 
view, founded upon ſo reaſonable a cauſe, infants and all 
the others contained in the exception had been bound, if 
L71370] there had been no exception: And ſo it was taken by + the 
makers of the act, for otherwiſe the exception would have 
| been made in vain, as Meſton ſaid. And it was faid that all o- 
t mags bat os contained jn the exception are —_— 
SITY the generality of the purview. And hereupon Catlins ſaid 
Lee that if an fem wo age fine, after the — paſſed 
Co. Lit. 131. a. he ſhall not have a writ of error, although he is within age, 
3 "ip becauſe he is not aided by the exception, for no infant is ex- 
Cord, 71. Ccepted but an infant not party to the fine, and an infant 
Fa party to the fine is within the purview which binds privies, 
which word (privy) may in ſenſe comprehend a party alſo, 
and the purview being general binds infants, as it has been 
faid. But note, this caſe was put to the contrary by South- 
cote, and by Walph in his ſecond argument, for they held 
that he was excepted out of the generality of the purview by 

the intent of the makers of the act. "ew 
And as to the — all of them who argued on this 
part held that the infants and others contained therein are 
ſuch as have right at the time of the fine levied, and no 
» Dy.59.pl.11, others. Þ For an exception is _ an exemption of that 
2 Rol. R. 361. which is contained before in general words, and if it is not 
Jodd. 425. contained in the generality, it cannot be excepted in the 
Welke Symb. ſpecialty. For W:/ton ſaid, if one makes a teoffment of a 
pt. 2.40.8. b. manor, except fuch an acre which is not parcel of the ma- 
| nor, this is a void exception. 80 if one makes a leaſe of 
all the land which deſcended to him on the part of his fa- 
ther, except the land which deſcended to him on the part of 
his mother, this is not a good exception, becauſe the thing 
excepted was not contained in the demiſe, and ſo the excep- 
tion is not uſed in its proper nature. 80 here the purview 
is againſt thoſe that have right, and to except fuch infants 
have no right would be an idle exception, and a we 
0 
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0 of the proper nature of the word, which is a thing of too 
all great indignity to be conecived-of the members of that par- 
liament, who were wiſe and learned meu. And therefore 


4 the generality of the putview explains the thing excepted. 
le And as to what has been ſaid on the other fide, © vez.” that Ante 262. 
or the purview was made as well againſt thoſe who had no | 
"Y right, as againſt thoſe who had, and fo ſhall the exception 
51 alſo be; fir, this cannot be well affirmed that the act was 
or made againſt two forts of perſons, viz/ againſt thoſe who 
* had right, and againſt thoſe who had no right, but only ; 
all againſt thoſe who bad right. For every one who lays a 
if claim to land, and for the recovery thereof ſues an action, 
ho or makes an entry into it, affirms by ſuch act that he bas 
to right, and againſt him the fine with proclamations may be 
* picaded, and it is not examinable whether he has right, or 
by not, but if he ſays that he has right, it is ſufficient, and then 
id the conuſee ſhall conclude him by nonclaim within the 
* time. As if a fine is levied to one with proclamations, and 
e he enjoys the land five years quietly without claim, and af- 
0 ter watds one brings againſt the conuſee a writ of entry up- 
* on a diſſeizin in the Poſt for a diſſeizin done to him upon 
* title paramount the fine, as he pretends, where in fact he 
TY never was diſſcized, nor had title or right to the land, 
* there the. conuſee ſhall plead the fine with proclamations 
16 againſt him without anſwering «o his title, or examining 
1d his right, for whether he had right or not, he is concluded 
by by his latches of claim. within the five years. So'that right 
or no right is not the matter, but claim of the right or non- 
Go claim within the five years is the whole matter, where this 
ve concluſion is pleaded : And heceupon iſſue is to be joined, 
"hs which being tried upon ſuch iſſue one way or other makes 
"ul an end of the matter. For if it be found for the demand- 
ot ant that he made claim within the five years, he ſhall reco- 
"4 ver, whether he had right or not; and if it be found againſt 
* him, he ſhall he barred, whether he had right or not. 
og And where the conuſee or his aſſignee plcads ſuch eoncluſi - 
of on in bar, this is a nient dedire of the right of the other, but 
* that ſuch right is gone by nonclaim. And ſo the purview 
of is made only againſt thoſe perſons who have a former right, 
ng and the having of a former right is every challenge of ſuch 
p- former right by action or other claim where ſuch eoncluſi - 
4 on is pleaded ; for the right is not denied by the party who 
10 relies upon the concluſion. And therefore it cannot be well 


ſaid that the purview is againſt thoſe who had right, and 
* alſo againſt thoſe who had no right, inaſmuch as in eve 
$$:3% © # 8 if 12 15 _ : ca 
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caſe where ſuch concluſion is pleaded a right is claimed by 
the one party and not denied by the other, but the purview 
is only againſt thoſe who claim a former right. And every 
one is confeſſed by nient dedire to have a former right who 
claims it, and againſt, whom ſuch concluſion is pleaded, 
and the purview is not againſt thoſe who had nothing or 
claimed nothing in the land at the time of the fine levied, 
| or upon cauſe ariſing before the fine. And hereupon Cat- 
41 And. 74. ine ſaid, d that if a tenant in ancient demeſn levies a fine at 
0 679, the common law, and five years paſs after the proclamations, 
pt z fo. a be the lord of ancient demeſn ſhall have a writ of diſceit 20 
70. a, Shep. years afierwards, and ſhall annul the fine, and the tenant 
_—_ 3 thall be reſtored to the land, for the purview does not ex- 
here it is fajg tend to him, for he claims no tiile or right to the land at 
to the contrary the time of the fine levied, but to his ſeignioty and ſervices 
ae e iſſuing out of the land, for which reaſon he is out of the 
b.rred of his purview. So that the purview extends only to thoſe who 
wr.t of diſceit, Claim title or right, or had right in poſſeſhon, reverſion, 
this is to be in- or remainder to the thing compriſed in the fine at the time 
00 of the fine levied, or afterwards upon cauſe ariſing before : 
R:ym. 462) And the exception of infants and the other perſons compri- 
another fine, fed in the exception is intended of ſuch infants and perſons 
1 as had right at the time of the fine leyied, and no others. 
Was firit levi- And Stowel the demandant, who was an infant at the time 
4d. Vin. Abr. of the fine levied, is not ſuch an infant as js there intended, 
_ _— becauſe he had no right at the time of the fine levied, but 
F. 3. pl. 1. in his grandfather then had the right, again whom the pur- 
nous. view holds place, and not againſt the demandant himſelf. 
And ſo they all held that he was out of the benefit of the ex- 
ception, and that the words (having any right or title) in the 
clauſe after touching the perſons excepted are to be- intend- 
ed having right or title at the time of the fine levied, as 

well as at the time of the claim by action or entry made. 
And therefore they all agreed that Stowel the demandant is 
not within the benefit of the exception, becauſe he had no 

right at the time of the fine levied. | bes ihe 
And as to the firſt ſaving, it is to be obſerved that the 
ſaving is general, but it is with condition, which condition 
in reaſon and ſenſe ought to be taken as general as the ſav- 
[ + 371 ] ing is. And + the ſaving is, to all perſons and their heirs 
(other than are parties to the ſaid fine * ſuch right, claim, or 
inte reſi as they had to the ſaid tenements at the time of the fine 
engroſſed, 4 that they purſue their title, claim, or intereſt by 
action or {awful entry within five years next after the proclama- 
trons made, which word (they) contains the perſon who had 


right 
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right and his heirs 0 48 is aforeſaid): 4 80 that we Tee the Vin. Abr. t. 
ſaving is general fo him and to his heirs, which implies Fine W. 4. f. 3. 
every heir inheritable whatſoever, whether he be within age, fo. 26. 
covert, out of the realm, or of unſound mind, or Whether 
he be of full age, and void of ſuch impediments. And the 

(fo that) added afterwards is à condition, biz. ſ that by 
purſue, &c. which is as much as to ſay, ſo that he and hi 

heirs purſue, Ir. And heirs there are meant generall 

that is, every heir whatſoever inheritable, whether he 

within age, covert, out of the realm, or of unſound mind, 

or whether he be of full age, and void of ſuch impediments. 

For if it ſhould ſave the right as well to the heir within age, 

or who had the ſaid defects, as to the heir of full age, Who 

was void of ſuch defects, ſo that the heir of full age or void 

of ſuch defects purſued his title within five years, this ſen- 
tence would go lame upon one foot, and would not be as 

large as the ſaving is, but it would leave the heir within age, 

or who had the ſaid defects, at large, without binding hi 

to any time of purſuit : And if the intention of the Nee 

of the act had been ſuch that the heir within age, or who 

had the other defe&s or impediments, ſhould not be bound 

to the purſuit within age, or during the time of his defecks, 

then they would have provided that the heir of full age, and 

who was void of ſuch defects, ſhould be bound to the purſuit 

after that he had come of full age, or was void of ſuch de 

fects or impediments, as they Ni with regard to thoſe who 

had preſent right at the time of the fine levied, or a future 

right afterwards. * But that was not their intention, and th 

reaſon is, becauſe they had no other defign but that't 


heir within age, or who had the other defects, ſhould” 


benefit of the ſaving. And whoſoever confiders thar th 
act was made for the my tranquillity and quiet of inhe- 
ritances throughout the realm, which are tnore tu be fa- 
voured than the nonage of an infant in a caſe which Hately 
happens, will not think this a hard, or rigid *conffruQion. 
b And although ſometimes a caſe happens for whith ther » Dr. & 
no remedy, yet that does by no means impeach the reafong- lib. r. cap. 12. / 
bleneſs or juſtice of the law, ſeeing the greater number 9 peo- fo. 39. Ante 369 
ple are provided for by it. And Catlim and Mon ſaid, mw (l)- 
if every infant ſhould have five years de novo after” his' fi 
age, the matter might poſſibly be delayed many Hundred 
years. For if Stowel the demandant ſhould have other five 
years after he came of full age, he might perhaps die within 
thoſe five years after his full age, his heit being within * 
* 


bound by the condition of the ſaving, as well as he Had bl L ar:I's 


Or Lt 
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who ought to have other five. years, which heir alſo might 
die. within the five years after bis full age, his heir being 
within age, and in this manner it might. be continued for 


many hundred years, and then the right would come to be 
tried when it was out of the memory of any man living, an 


yet in ſuch a dark caſe a jury would. be under a neceſſity 


of giving a verdict. And ſuch darkneſs and ignarance 


- would be the means of introducing perjury and many other 


© Vin. Abr. tir, 
Limitation A. 
pl. 7. 


Sec Co, Litt. 
115. 2, 


miſchiefs, which the makers of the act intended to prevent 
by removing the cauſe of them, wiz. by limiting a certain 
time for the firſt right, which they did not intend ſhould be 
exceeded, although ſome particular perſons might ſuffer by 
it. And hereupon Catline recited the miſchief which was in 
the words of the ſtatute of limitations of 32. H. 8. cap. 2. by 
the words whereof-< if the incumbent of an advowſon had 
lived 60 years, and had died, and a ſtranger had preſented, 
or if one had had a ſeigniory by knight's-ſervice, and had 
not been ſeized thereof for 60 years by reaſon that the tenant 
lived ſo long, or for other reaſon, and the tenant had died, 
his heir within age, and another had ſeized him, and en- 
tered into Jand, in the one caſe he could not have a guare 
impedit or darrein r and in the other caſe he could 


not have a, writ of right of ward, or raviſhment ef ward; 


and yet in theſe ſpecial caſes the miſchief was great, by reaſon 


i Cro, C. 83. 


of the perſons living, ſo long, nevertheleſs this miſchief was 
ot remedied. by the expoſition of the words of the ad, nor 
1 N ity; of the act, until the ſtatute of x Mary, cap. 

redrefſed it. And the reaſon was, becauſc the act of 32. X 
8. was: founded-upon. the like reaſon with this act, vi. to 
limit all-men-to a certain time, for the tranquillity and re- 
poſe of the public, in which caſe. © no time ſhall be EN 
by expoſtion or equity beyond the expreſs words, of the act. 
And- if infants had not been excepted in the ſaid act of 
33. H. 8., which ordains that actions ſhall, be brought with- 
1n.A.ccrtain, time before, the act takes effet, they would 
have: 70 bound by the geuerality of the, purview as, well as 
others of full age. So here the five years attached in Stowe 


the graydfather ought to be purſued as well by his heir, whe- 


ther he. be of full age or within age, as they | ſhould have 


been by himſelf if he had ſurvived the five. years. And 


Cafline alſo alledged the miſchief which (was in the words of 
this very ſtatute; of 4. H. . which ordains that the procle- 


mation ſhall be made the ſame term that 22 7 is engraſſed. 
and the bree terms thence next following, and if one of the 


1 
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{aid three terms had been adjourned, the proclamations had. 

deen ;ineffeQual in the whole, and it could not be ſupplied 

the laſt. term after by the expoſition of the words, nor by 

the equity of the. ſtatute, for remedy whereof the act of 

1 Mary, cap. 7. was made. And ſo it appears that a time 

limited by an act ought to be purſued, and being once at- 

tached in part it . to be continued. © And hereupon * 1 Finch 339. 
Dyer ſaid, that if upon the exigent it is returned that the 

party is guarto exadZus, and that there is one county want- 
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the death of the anceſtor ſhall be loſt for ever by the cuſtom 
FINS of many manors, and ſuch cuſtom ſhall be good. And he 
= put many other caſes where nonclaim ſhall be peremptory 
to the right, and he ſaid, if in theſe cafes nonclaim within 
a time limited ſhall by the common law be peremprory, and 


loſe the right, and in them the party ſhall not be aided by 


infancy, a fortiore where an act of parliament limits a time, 


for the public repoſe af the realm, and in order to avoid uni- 


verſal trouble to the ſabjeQs of the realm, as the preamble. 


ſays, ſuch time ought to be peremptory, and ought not ei- 


ther by expoſition or equity to be favoured and enlarged for 
eyond the ſtrict extent of the words; 


an infant or any other 
for the public repoſe is more to be regarded than the private 
convenience of any particular perſon, whether he be an in- 
fant, or of unſound mind, or in other degree. | 
Wherefore he and all the others who argued on this part 
agreed that the heirs compriſcd in the firſt ſaving, and 
bound to the purſuit of the right, ſhall be taken as general 
as the ſaving is, and ſhall comprehend 'heirs within age, 


covert, in priſon, of unſound mind, or beyond the ſea, as 


well as other heirs void of theſe imperfections or impedi- 
ments, and that the demandant ſhall not have benefit of his 
nonage by this firſt ſaving, but that by his-nonclaim within 


the five years attached in part in Stowel the grandfather he 


| ſhall be barred, if the ſecond ſaving does not aid him. 
'That he richt And the caſe of the dying ſeized of baſtard eigne during 


oſ the mulier the nonage of mulier puiſne was touched by many of the juſ- 


within age is t ices in the argument of this caſe. And Garus and yer 


I held that the right of the mulier within age is hound by the 


101. a. 1 Rol. deſcent, becauſe in this caſe the law is a binding law, that 
Abr. 625. pl. 4. is to ſay, it binds the right for ever. And 'Southcore and 
TSS 1 N 
3 * ſhall never be bound but where there was a dying ſeized, 


Diſeene 26.En- and where the dying ſeized comes by default of entry and 


wy copgranie by the latches of the mulier, which latches is excuſed by tea- 


fe Barz, don of the infancy of the aller. 


17. Bro. Diſcent As to the ſecond ſaving, all of them who argued on the 


— — e part of the lord Zoucbh held clearly that the demandant is not 


34+ Ed. 3. Fita. aided thereby for divers cauſes. One cauſe is, for that this 


Verdi 48. ſaving is to other Perſons, which word (others } is excluſive 


Bro. Piſcentag. of thoſe who are compriſed in the exception and in the firſt 
ſaving. And ſuch is not the demandant here, for Stowe! 
the grandfather and his heirs were compriſed in the firſt. 


faving, becauſe Stowe! the grandfather had right at the time 
of the ſine engroſſed, which right is ſaved to him and v4 his 
eirs 


rr rr, , . 


Saunders held the contrary, becauſe the right of the mulier 
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| heirs upon condition, viz. Jo that they purſue their right 
' within five years. after the roclamations made, which is not 


. 


done, as is aforeſaid. Then when the ſecond. ſaving is to 
others, this is to be underſtood, to others than to thoſe who 
had preſent right at the time of the fine engroſſed, and their 
heirs. And if the title of Stowel the demandant is no other 
but as heir to the grandfather who had not the preſent right 
at the time of the fine engroſſed, then is he excluded out of 
this ſecond ſaving by the word others), for he is not ano- 
ther perſon, And although his . perſon, viz. his body, is 
diſtin from the perſon of his grandfather, yet inaſmuch 
as the firlt ſaving was to his grandfather and to his heirs, 
and he is heir to the grandfather by blood, and heir to the 
right'alſo, he was compriſed in the firſt ſaving, and is ex- 
cluded out of this ſecond faving. And Veen and Catline 
were of opinion againſt Waſh and divers other juſtices, as 
is ſaid before, in this caſe, viz. s if tenant pur auter vie, 


remaindef for life over to another, temain der in fee to the 8 — 365 (d), 
right heirs bf, tenant pur auter vie, be diſſeized, and the Cound. 80. 


. 


diſſeiſor levies 4 fine with proclamations, and five years 


paſs, and afterwards ceſtuy que vie dies, and afterwards he in 
remainder for Tife dies, Weſton and Catline held that he who 
was - tenant pur aufer vie ſhall not have other five years after 


the death of tenant for life in remainder to purſue his right 


for the fee (imple, becauſe he is not another perſon, but one 


| ſame perſon, and if he had entered or recovered the land 


1 


during his firſt eſtate, his remainder had been reſtored 


thereby, and inafmuch as he is there bound by the words 


of the ac for his ſecond eſtate, becauſe he is not another 


perſon, it ſeemed to them not conſonant'to the intent of the 


makers of the act to enlarge the time to him for his other 


_ eſtate, but d abbreviate it, foraſmuch as "their intent was 5 
more favourable to the new eftate than to the former right. 


And fo here $towel the demandant being compriſed in the 
firſt ſaving is not compriſed in the ſecond ſaving, but the 


word (others) excludes him from the benefit of this ſecond | | 


ſaving. 


Alto the word (ie joined to the ſubſequent words will 


*exclude him'from"the beneſit of this ſaving, which word 


(Ars) ſeemed to them all to be put in the ſtatute ta great 
purpoſe. b And Dyer ſaid that the ſtatute of 1. R. 


added, as thing thought to be very nec 


Nr I. 30 this 


1 


2 x 


«#3 


| e e 
touching fines has all the words of the purview and the bo- T. Jones 238, 
dy of this 28 of. H. 4. except the word e. which is 
ary, to this act 
of 1. H. 7: more than is in the ſaid act of 1. R. 3. And 
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this word ought to be added to each of the four words, ac- 
f +373] ue, remain, deſcend, or come. And the four + words are 
by the letter limited after the fine engrofſed and proclamations 
made, by force of any gift in tail, or by any other cauſe or mat- 
ter had or done before the fine levied. So that he who would 
take benefit of this ſaving ought to prove four things, viz. 
that he is another perſon, and that the right firſt came to 
him, and that it came after the fine engroſſed and procla- 
mat ions made, and that his right or title is by cauſe or mat- 
ter before the fine levied. So that the foundation of his 
title ought to be before the fine, and ought firſt to come 
after the proclamations. As for example (upon the word 
As to the word acerue) Wifton ſaid, ® if the father dies ſeized, his eldeſt 
(acerue.) ſon being in religion, and the youngeſt is difſcized, and 3 
« Weſt's Symb. fine is [cvied with proclamations, and five years paſs, and 
— 2. fo. 69. 3. afterwards the eldeſt is deraigned, he ſhall be aided by this 
Fe 50, 74. ſecond ſaving, cauſa gua ſupra. b So Dyer ſaid, if the mont- 
gagee is diſſeized, and a fine is levied by the difleizor, and 
» Bac. Abt. five years pals after the proclamations, and afterwards the 
532. Weſt's mortgagor pays or tenders the money, he ſhall by this ſe- 
_ t+- Cond ſaving have five years after his payment or tender, for 
Pat. Ce his title firſt accrued to him after the proclamations by tbe 
74, 79. payment or tender, upon cauſe or matter before the procla- 
yy _... mations, Viz, by the condition made before the fine. © And 
2 Foie if the huſband levies a fine with proclamations, and five 
Wako years paſs after the proclamations, and afterwards the huſ- 
344, Dy. 224. band dies, the wife by this ſecond ſaving ſhall. have five 
pl = Moer years after the death of the huſband to purchaſe her writ of 
Go Litt. 26.4, dower, for her title came after the proclamations made, 
2 Co. 93. a. viz. by the death of her huſband, upon cauſe before the 
10 Co.49.b.. fine, viz.. the inter marriage with the YOlbdhd and his ſeizin: 
* For three things are the cauſe of the wife's dower, viz. the 
1 Rol. R. 160. intetmarriage, the ſeizin of the huſband in deed or ia law, 
Rol. R. 499. and His death, two of which, viz. the intermarriage and 
ee the ſeizin, were before the fine levied, and the third, viz 

. 2 Bac Abe. the death, was aſter the proclamations, 


92, 140. Vin. WEILL | 
Abr. tit. Fine W. 4. . 4. fo. 262, ö b 


Nusa bene by tbe * But, note (reader) that in my opinion in this laſ 2 th 
reportef. wife ſball not be bound to five years after the death of tht huſ- 
$ wett's Symb. band, but ſbe is at large and not touc bau by tbe purview of tb. 
. fo, 68.3 aft. For abe purview is again theſe obo have. right at tht 
** of 5. tim of the fine levied, or have futurt right, afterwards upon 

er'sis con» cauſe ariſing before, to which future right wrong 1as; done be- 

Sed in the fore the fine, or by the fine. Jo that the fatute. always wntends 
= * 


two points are 


before the fine and the proclamations 


| but /land well with the fine, and the payment makes t 
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_ that a wrong was done ta the preſent eftate or to the future «/- 
tate by the fine levied. But here in the caſe of deter the title 
_ is wholly accrued after the fine, viz. by the death of the buſband, 
for until his death no title was conſummate, nor wrong done by 
the conuſee in detaining the land from the wife. And the ather 


of no moment without the third, viz« the death 
of the buſband, nor are they ſuch cauſe or matter as the flatute 


intendi. So that all the three point; are but one cauſe or mat- 


ter, and not ſeveral. And therefore the fine does not reach to 


_ ſuch title as 18 accrued after the fine, and (as the law ſays) up- 


on cauſe whally after the fine ; and this is conſiſtent enough with _. 
the fine. * As if the tenant ceſſes one year, part of which was FO 5 
Jed, and another year, o 98 9 
which ends after the proclamations, theſe two years are but one Shep, Frack. 
cauſe or matter which gives the ceſſavit, and not two matters, Count. 74. 
and therefore the lord ſhall have his ceſſavit 20 years after the ©. 
proclamations, and ſhall not be bound to five years, for the pur- * 
view was not againſi the lord in ſuch caſe, ns he had no 
right to the land at the time of the fine, nor was his title to the 
land in eſſe at the time of the fine levied, alths' the ceſſer com- 
menced before the fine levied, but his title ſhall be ſaid to accrue 
wholly after the fine, via. at the end of the two years. And ſo it 
flands weil with the fine, for which cauſe the lord is at large, 
and not bound to five years to bring his ceſſavit. So it ſeems to 
me to be in the caſe of deer, and i the mortgage alſo, for 
altho” the making of the condition is the cauſe of = re-entry, et 
it is not any part of the matter or cauſe intended by the ature N 2 
fille, 
which is after the fine, ſo that at the time of the fine there was 
no wrong dene te the mortgagor, nor to the eflate which he © 
claimed, and therefore he ſhall be at large, and net bound to five |. 
years. | | N 
And Dyer ſaid further, (as to the word remain) © if land a, t the word 


* 


is given to the father and to the heirs females of his body f 


begotten, the remainder to his fon in fee, and the father ler O Bendl. 17g. 
vies a fine with proclamations, and afterwards dies without hep. Pra, 
heir female of his body, there the ſon has five years to make:Coval. 
his claim after the death of the father, by this branch; 


13» 79- 


For he is another perſon to whom the land firſt remained af 


ter the fine engroſſed and proclamations made, by furce 

matter before, viz. the eſtate, by which the remainder wav 

limited upon the eſtate tail made. f So, it was ſaid, if ter, pap 374 (4), 
nant for life, the remainder in fee, is diſſeized, and the Weſt's $ymb. 


diſſeizor levies a'fine with proclamations, and five Nee 0g. d. 


paſs, and afterwards the tenant for life dies, he in the res Cn 1 2 
30 2 mainder 
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mainder ſhall have other five years to be accounted from 
the death ofthe tenant for life, cauſa qua ſupra. But Cat- 
line denied the law to be as it was put by Fab in a caſe up- 
on this mattet: For Vulßb had ſaid, if tenant for life with 
remainder in fee makes a feoffment, and the feoffec levies a 


234. Cro C. in remainder before, and it was at his election whether he 
3 Keb. 3 would take advantage of the forfeiture or not, and becauſe 
5. 8 a new right is come to him by the death of the tenant for 
2 E life, he ſhall have other five years by this ſecond ſaving; 
tatur. Shep. - which Catline utterly denied, and ſaid that it was no new 
Prad. Counf. right which firſt accrued after the death of the tenant for life, 
75 7% 79 for it is one ſame fee-fimple to which he had right as well 
before the death of the tenant for life, as after his death, 

and inaſmuch as it was his time to have executed it in his 

life, and he has not done it, but has ſuffered the five years 

to paſs, he is concluded by the act, and not faved by the 

ſecond ſaving, for his right did not accrue or remain firſt 
[+394] after the death of the tenant for + life, inaſmuch as he might 
have entered before. And fo the word (e excludes him 

from the benefit of the ſecond ſaving. And as the law is in 

« Ante 373 (1). the caſe before * where tenant for life with remainder over 
was diſſeized, and a fine levied, ut antea, ſo, it was ſaid, 


> r Show. 43- ſhall it be of the reverſion, b if the reverfion had continued 


Weſt's 


Sep. Prat. the tenant for life. e But Carline ſaid, if the reverſion or 
Counſ. 77+ 79- remainder depends upon an eſtate for years, and not upon 
« 9g Co. 205, b. an eſtate of freehold, then he in the reverfion or remainder 

bythe reporter ſhall not have aid of this ſecond ſaving. 4 And he ſaid, if 
* But tenant for years, or tenant by ſtatute-merchant or elegit be 
Taneref T. Ray. ouſted, and afterwards a fine is levied with proclamations, 
219, adjud as well the termor, or tenant by ſtatute-merchant. or elegit, 


e as he in the reverſion alſo ought to make their claim within 


diffcrence,as to the firſt five years, for in ſuch caſe © he in the reverſion may 
this point, be- | . | enter 
tween a leſſee LS. -.A 13 

for life and a lefſce for years. 8. C. 2 Lev. 52. 3 Keb. 38. 45 Co. 134. 4. 9 Co. 103 


b. 2 Inſt. 617. 1 Mod, 227. 1 Show. 41. 3 Bac. Abr. 334. Sbep. A Herz 
* Co. Litt, 250. b. F 5 $34- Shep. PraQ. Count $0, 75. 


pt. 2. fo, 6.þ. in the leſſor, he ſhould have five five years after the death i 
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intereſts, f which word ( intereſt} may comprehend a term, pores o. 
the purview extends to it, Gro. 155 
as it ſeemed to him. ; 


the tenant in tail had the preſent right at the time of the fine Shep. Prack. 
levied, and the firſt ſaving comer him and his heirs in Coun. 75, 76. 
tail, and inaſmuch as they did not purſue their right within 
the ſive years according to the condition of the firſt ſaving, 
the tail is bound for ever. But Southcote and Mien were 
of a contrary opinion, for they ſaid that every iſſue in tail 
ſhall have five years, for a new right is come to every one 
of them per formam doni, which right (as they took i) {I 
makers of the act intended to preſerve, i and to this purpoſe ! T. Jones 242. 
the words (by force of any gift in tail) were put in theTecond 

ſaving. But this opinion of theirs was utterly diſallowed h 

the ſaid chief juſtices, who ſaid that the word (fir/f 1.5 

ought to be added to the word (deſcend) (and then it will be 

(Mall firſt deſcend), will not ſuffer every deſcent to have five 

years. k And Catline (aid that aright or title may be ſaid, Prad. 
to be deſcended, where he who has a right to a reverſion or 76. 
remainder in tail dependant upon an eſtate for life dies, and 

this deſcends to his iſſue, and afterwards the tenant for life 

dies, he ſhall have five years by this ſecond ſaving; And 

thus the words (firſt deſcend) [hall be fully ſatisfied. | And 1 wen's8ymb. 
Weflen and Dyer ſaid, if a man has iſſue a ſon and a daugh- E. + tag 
ter, and the fon purehaſes land and dies, and the daughter t aged] 


enters, and is diſſeized, and the difſcizor levies a fine with © 
proclamations, and five years paſs without claim, if 1 
be A. ö 33» © & t "= 


Stowel verſus Lord Zouch, in Cam. Scace.” 


this the father has another ſon (as he may have ten years af- 


terwards or more) who is heir to the brother, he ſhall have 
other five years by this ſecond ſaving, for he is the perſon to 


whom the right firſt deſcended after the fine engroſſed and 


ho þ viger'r proclamations made. m So, Dyer ſaid, if a man of un- 
* 57279 ſound mind makes a feoffment in fee, and the feoffee levies 


a fine with proclamations, and he of unſound mind dies, 


now his heir ſhall have five years from the time of his death, 
for he is the perſon to whom the right firſt deſcended after 

the fine engroſſed and proclamations made. | 
= rage And as to the word (came), Dyer ſaid, * if tenant in tail 
» Weſt 'sSymb. afcerwards he dies without iſſue, the donor is the perſon to 
Pt. a. £0.68. b. „hom the right firſt came after the fine engroſſed and pro- 
dlamations made, upon cauſe had before the fine, and 
therefore he is aided by this ſecond ſaving, and may have 

his formedon in reverter within five years after the death of 

the tenant in tail. And in all theſe caſes, it was ſaid, there 

is a new right or title accrued, remained, deſcended, or 

come after the proclamations, which was not in any other 

before, upon cauſe ariſing before the fine. But in our caſe 

_ aliho' Stewel the demandant is the perſon to whom the right 

firſt deſcended, yet this is not upon any matter or cauſe had 

or done before the fine, as the makers of the act intended, 

for the diſſeizin which was before the fine is not the matter 

or cauſe which made Stotuel to have the right, for if there 

had been no diſſeizin he would have had the right and the 

poſſeffion, for he had it by deſcent or purchaſe before. But 

they intended ſome ſpecial matter which ſhould be the effi- 

cient cauſe of having the right, and ſuch a right too as ne- 

ver was in any other before it was in him; and there is none 

ſuch in this caſe, for the right was firſt in the grandfather, 

and the right deſcended, which is meant by this branch, is 

a right deſcended which was not in any other in ſuch man- 

ner at the time of the fine levied. For this right here was 

ſaved in Stowel the grandfather and in his heirs by the firſt 

ſaving, and if it ſhould alſo be ſaved in the heir by the ſe- 

cond ſaving, becauſe it firſt deſcended to him, then the one 
ſaving would be ſuperfluous and in vain. And this was not 

the intention of the makers of the act, for they never in- 
tended to aid thoſe by the ſecond ſaving who were compri- 

ſed and aided by the firſt ſaving, nor e contra to aid thoſe by 
the firſt ſaving who are aided by the ſecond, but their inten- 
tion was to comprehend in one ſaving thoſe who were out 
of the other ſaving. Wherefore all of them who argued = 
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levies a fine with proclamations, and five years paſs, and 
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Stone! wrſur Lord Zach, in Cam. Sete: 


his part agreed that the demandant was not aided by the 
ſecond ſaving, for he is not another perſon, nor is the right | 
which Þ is here deſcended bien ſuch a right as the makers [1375 J 
of the act intended, nor is is the cayſe or matter before the © * 
fine ſuch as they intended. © | 2 

And as to the point of equity, all of them alſo who argu- , 
ed on this part agreed that Stowe! the demandant ſhould not 
be aided at all by equity, inaſmuch as the univerſality of 
mankind is more the object of the purview than individuale, 
that is to ſay, it reſpects the peace of all men in general 
more than the advantage of infants or other private perſons, 
and alſo inaſmuch as this act is a poſitive law for the time, 
and therefore when it has particularly limited divers times 
to perſons in divers degrees, to make an alteration in that 
time would- he more conttarient than agreeable to the minds 0 
and intention of the makers of the act. * And Cafline ſaid» aig. 
that Ariſtotlè defines equity thus, quitas eft correctio juſte lib. 5 cap: 10. 
legis, qua parte deficit quod generatim lata eft. But, he ſaid, : Vinch * 
this law here is ſpecial, and limits a certainty of time in , Finch 56. 
every point, and it is defective in no part as to time, for 4 Bac. Abr. 649 
which reaſon the time limited ſhall not be altered or enlar- Font 465- 
ged by equity. | | Sor 

And in this caſe they who argued on the part of lord ; 
Zouch agreed Þ that if one had three or four of the defects Via. Abr. tit. 
and impediments, as if a woman who has preſent right, or ag lb. 
when the future right falls, is covert, and within age, and pe. fo. 68.4. 
not of whole mind, and in priſon, and one, or two, or Shep. Prack. 
three of theſe defects or impediments are removed, as if the 1 = 
huſband dies, and ſhe is of fall age, and let out of priſon, per Anderſon b 
the five years appointed to her by the ſtatute ſhall not com- C. J. 
mence until the laſt defect or impediment is removed, and 
when ſhe is void of all the impediments or defeQs, then the | 
five years ſhall commence. © And if the perſon, whoſe de- . vin. Abr. tit. 
fects or impediments are once removed, within a month af- FineF.a.s.pl.2. 
ter falls into any of the defects or impediments again, as if mw _ 
he is impriſoned, or becomes of unſound mind, and conti- $1co. Prat. 
nues ſo all the five years, or at the end of the firſt month of Counſ. 76, 78. 
the five years dies, his heir within age, the five years be- 
fore commenced ſhall proceed, and nonclaim within the 
ſame five years five years ſhall bind the party and his heirs, 
as well as if he had bcen void of all the defeQs or impedi- 
ments during the whole five years. 3 

And in this caſe it was affirmed by many of the juſtices, 
and denied by none of them that I heard, * that altho* the. vin. Abe. tit. 
perſons compriſed in the exception were not under w_ . Fine F. a. 5. fl. 3. 

| eas 


1 


fects or impediments at the time of the fine levied, but be- 

came fo againſt their will after the fine levied, and before the 
laſt procla mation, and were in ſuch degree at the time of 

« the laſt proclamation, they ſhall not be bound to five years 


next after the laſt proclamation, but they ſhall have five. 
years next after their impediments or imperfeQions remov- 


And Beudlbe ſaid in this caſe, that the ſavings in the ac 
extend as well to ſucceſſors, altho' they are not named, as 
to heirs. And divers caſes were put touching the ſucceſſors 
of biſhops, deans, and parſons, and in the meſn vacation 


Neta bene by the touching men of religion, (all which I have omitted out of 


PET this report, becauſe, as / e the purview dogs not ex- 
11 Co. 71. a. tend © to bind ſuch, nor ſhall their ſucceſſors be intended ſuch pri- 


Orompt. j. C. vies as are meant by the flatute, nor ſhall they be bound by any 


20. b. Weſt's fine levied by their predeceſſors, or by the negligence or latches of 
_ # ns lo. their predeceſſors. For none can imagine that the makers of the 
Pra@. Coonf. att intended by the latches or af of the biſhop to bind the ſuc- 
so, 104- Poſt cęſſion without the aſſent of the chapter, or of the parſon without 
538 (e). the aſſent of patron and ordinary. For which reaſon, it ſeems, 
- the omiſſion of ſucceſſors out of the act was done | 1 and 

not thro' negligence or forgetfulneſs. And if the law ſhould be 

talen for certain that upon a fine levied by the predeceſſor of a 

| biſhop, dean, prebendary, or parſon, and proclamations made, 

or that upon a diſſeizin done to a biſhop, dean, or prebendary, 
and ſuch others, their ſucceſſors ſhall be bound by a feoffment of 
the termors or otherwiſe, and by a fine 7 levied, and 
by nonclaim of the biſhop, dean, or ſuch other for five years, 
this would ſoon grow into great practice, and thereby Holy 
Church would loſe more poſſeſſions than it could gain in theſe 


5 

Hill, Term After theſe arguments made, judgment was prayed in the 

11 Elia. Common Bench for the lord Zouch in the ſaid term of St. 

Hillary in the 11th year of the reign of queen El:zabeth. 
And Harper then one of the judges of the ſame bench re- 
tained his former opinion, viz. that the law was with Stow- 
el the demandant, and of the ſame opinion with him was 
Saunders only, and no others. For Walſh, mutata opinion, 
aſſented that judgment ſhould be given againſt Steel. And 
he ſaid to me afterwards, that upon better. conſideration it 
ſeemed to him that the at, which had limited a time for the 
right, had made the right of Stowe! the demandant ſubject 
to a condition, viz. that he ſhould purſue his claim within 
the five years attached firſt in his grandfather, from which 
his nonage ſhould not diſcharge him any more than in this 
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Stomel-veſus Lord Zouh, in Can. Scace. 


caſe, viz. f if a man makes a. feoffment in fee. upon condi- , | 
tion to be performed on the part of the feoffee and Wa: heirs, 2 {== 
there if the feoffee dies, his heir within age, he is bound to 8. Bro. 114. 
perform the condition during his nonage, as well as if he r 55 
was of full age. So here the time limited to the right of the , Lev. 3 Fj 
demandant makes his right conditional, and his nonage 1 Mod. 36, 87. 
ſhall not diſcharge him from it; and this was the reaſon 

why he aſſented to the judgment, as he told me, Where- 

fore he and all the o her judges, viz. Carus, Southcote, 

Wifton, Whidon, Dyer and Catline, were of opinion that 

Stowel the demandant ſhould be bound to the five years at- 

tached in his grandfather, and conſequently that judgment 

ſhould be given againſt him. And of this opinion I heard 

that Corbe: juſtice was, (who died before he had delivered 

his laſt argument) as appeared by his argument written with 

his own hand, which was found after his death in his ſtudy, 
as I was informed. Wherefore the ſame term of St. Hillary 
judgment was given that $ wel the demandant ſhould be 
barred, which judgment was as follows. | 


At which day here came as well the aforeſaid Jahn Steel ff 3561 
now demandant. as the aforeſaid George by their attornies 27" | 
aforeſaid. Whereupon the premiſſes being ſeen, and by E 
the juſtices here fully underſtood, it ſeems to the juſtices | 
here that the aforcſaid plea of the aforeſaid John Stawel noß 
demandant above by replying pleaded is inſufficient in law 
to maintain the aforeſaid Fobn Stowe! now demandant to 
have his action aforeſaid againſt the aforeſaid George, as the 
aforeſaid George above has alledged. Therefore it is conſi- Judgment. 
dered that the aforeſaid John Stowe! now demandant take 
nothing by his writ aforeſaid, but be in mercy for his falſe 
claim. And that the aforeſaid George go thereof without 
day, cc. z „ | 


And the lord Dyer, in his laſt argument made in this 
caſe, ſpoke to the manner of pleading 'the concluſion made 
by the ſtatute, that is to ſay, whether it be neceſſary for 
the tenant, who pleads the fine in bar, to aver that the ſaid 
Jobn Zouch knight was of full age, of ſound. mind, out of 
prifon, and within the realm, or not. For he ſaid that in 


+ 8. K. 2. the tenant in aſſize pleaded in bar a. fine levied, 1 f M. 


before the ſtatute of nonclaim, and ſaid that the plaintift pit. Cuntinual 
was a year and a day after the fine levied out of priſon, of Clam 13. 
full age, and within the four ſeas, and did not put in his 2 JG 
claim, &c. and the plaintiff ſaid that he was at that _ * * 


Stowel verſus Lord Zouch," in Cam. Scacc. 


Scotland the whole year and day of which he ſpoke, without 

that that he was in England; and becauſe Scotland is ano- 

: ther land and another realm by itſelf, the iſſue was held ſuf- 
Ante 368 (e) ficient enough for this purpoſe. d And, he ſaid, hereby it 
be 2 3% appears that Scotland is another reaam. © But, he nid it 
8 ſeemed to him in the caſe here not to be neceſſary for the 
g. p. cited ang tenant. who pleads the fine in bar, to aver that the party 
affirmed 1Leon was of full age, or out of priſon, or within the realm, and 
18. per Wray of ſound mind, but this ſhall be ſhewn on the other fide, if 
CJ. Palm-255- there is any ſuch imperfection or impediment, becauſe the 
325. b. pl. 4. body of the act is general, viz. that the fine /hall be a final 
ST end, and ſball conclude as well privies as ſtrangers to it, and 
as general as the purview is, ſo generally the party, who is 

to take advantage by the fine, ſhall plead it. And if the 

other party or his anceſtor is one of the perſons excepted, he 

ought to plead the exception, becauſe it is for his advantage. 

And he reſembled this to the pleading of a deviſe of land by 

# 8tat. 32. H.8, force of the 4 act, for the deviſee ſhall plead the deviſe g. 
cap I. nerally, viz. that ſuch a one was ſcized of the land in fee, 
8 and held it in © ſocage, and deviſed it to him by his laſt will 
38 not ſhewn to in Writing. For the proviſion of the act is general, viz. that 
de by focage, every perſon ſball have full authority to deviſe, Sc. and yet 
there is a branch in the act afterwards, that wills made by 


6. pl 1. Fiz. in 16. H. 7. And he ſaid that the queſtion was moved be- 
Ver id 13. fore in 6. H. 7. whether or no the party ought to ſhew it, 
Ir. Feoflm. al but it was not there adjudged, but in 16. H. 7. the point 
＋ bd was reſolved by the juſtices. And the reaſon is, becauſe 
1bid. 42.Plead- the purview of the act of 1. R. 3. cap. 1. is, that all feoff- 
ings 124. Vin. ments, grants, Wc. made by any perſon being of full age, © 

— Jr Uſc® bebe mind, and at large, and not in dureſs, 10 any perſon 
Put 1 Leon. Hall be good and effeftual ; ſo that the purview does not war- 


this point is | | 
all thi peice rant any fcoffment or grant but of ſuch perſons as are void 


the opinion of May agrees with that of A/c. NMI. 16. H. 7. 2. pl. 4. P. 4. H. 7,8. b. 


Stowel verſus Lord Zouch, in Cam. Scace. 


of ſuch defects. And therefore he that will take benefit by 
ſuch conveyances ought to ſhew that the perſon who made 
them was void of ſuch defects, or elſe he is not authoriſed to 
make them. © But otherwiſe it is where the purview is ge- 
neral, and a reſtraint to ſome comes afterwards by way of 1.4 
exception, (as it is in this ſtatute of fines) or by another 
branch, as it is in the ſtatute of deviſes of land. And fo, 
by him, there is a manifeſt diverſity. e 


Here follow the verſes mentioned before, fo. 356. 


Elizabeth nonum regni dum tran ſfigit annum, 
Gentis et Anglorum regia ſceptra tenet, | 

Antbonium rapiunt Maii mala fidera Brownum, 
Legum qui vivus gloria magna fuit, | 

Abdita qui norat reſerare Oracula juris 

C Subtih duQu, et Neſtoris eloquio. 

Ihgenio pollens, animoque diſertus et ore, 

| Vis ulli poterant uberiora dari. 

Is fœlix nimium, fi tam longæva fuiſſent 

' Quam fucrant animi dona ſtupenda ſui. p 

Abreptum fato hunc Eſexia planxit alumnum, 

| Legis et ereptum ſedula/turba gemit s: * 

Planxerunt illi, plangat ſimul Anglia tota, 

Nempe animos triſtes perdita gemma facit. 


. 


# * PF ®% . 


A report 


A e ie of the aer 
C4377] in Eaſter term in the-12th year of the reign of Queen Eliza- 


Mich. Tum 
3 A=. 


The Pleadings Se Henry Neyil's Caſe. 


beth upon an exhibition to the court of Exchequer, by. Sir 


Henry Nevil knight, ef a deed of grant of the office of keeper 


.of a park, and of an annual rent-charge for the exerciſe. of. 


tbe ſame out of land which afterwards came to the hangs of 
the Queen, which grant was made to him and to his father, 


who was attainted of treaſon, for term of their lives, and 


upon a petition to have the arrears due thereupon paid to him. 
And the record hereof was entered in the remembrances =_ 
Exchequer, among the records of Michaelmas term 3 Eliz. 
Roll on the ſide of the treaſurer's remembrancer. And 
was as follows. | | | 


E it remembered, that Henry Nevil knight came here 
before the barons of this exchequer the 20th day of 
ober in this term in his own proper perſon, and exhibit- 
ed to the court here a certain writing of one William by di- 
vine permiſſipn late archbiſhop of Canterbury of the office of 
keeper and guardian of the park of A/dington otherwiſe Aling- 
ton, and of the deer in the ſame park, in the county of 
Kent, and alſo of an annual rent a pounds and ten 
nce ſterling for the exercife of the office aforeſaid yearly to 
had, levied, and perceived of the manor of Aldington 
otherwiſe Alington, made to the aforeſaid Henry Nevil 
knight, by the name of Henry Neil eſquire, and to one 
Edward Nevil knight afterwards and late attainted of high 
treaſon now deceaſed, for term of their lives, and of the 
longeſt liver of them, bearing date the 15th day of Novem- 
ber in the 22d year of the reign of the late king Henry 8. 
ſcaled with the ſeal of the ſaid late archbiſhop, and after- 
wards and before the attainder of the ſaid Edward Newil 
knight, viz. the firſt day 'of December in the ſame 22d 
year of the ſaid late king * 8. William then archbiſhop 
then ſurviving and being in tull life and archbiſhop of Can- 
terbury, by Thomas then prior of Chriſi-· Cburch in Canterbu- 
ry, and by the chapter of the ſame place by their writing 
ſcaled under their common ſeal at the city of Canterbury, 
in their chapter-houſe there ratified, approved, and con- 
firmed. And the ſame Henry Nevil prays that that writing 
may be here inrolled of record, which ſaid writing the ba- 
rons here received, and commanded it to be read, and to 
be inrolled in the order of the words contained in the ſame 
| ESD Re ES ““ 


The Pleadings: Sir Henry Nevil's Caſe. 
writing. And the tenor of the ſame writing follows in theſe 


words. “ To all the faithful in Chrif to whom” this 8 
on 


« ſent writing ſhall come, William by divine permi 
«« archbiſhop of Canterbury, primate of all England," legate 
„of the apoſtolic ſee, greeting; in the author of ſafety, 


«© Know ye that we for the ut and acceptable ſervice 
evil 


« which our beloved Edward knight and Henry Ne- 
« vil eſquire, one of the ſons of the aforeſaid Edward Ne- 
« vil knight, have manifeſtly done and ſhall daily hereaf - 
« ter do to us, and for other urgent” cauſes us to theſe pre- 
&« ſents ſpecially moving, of our meer motion have given 
« and granted, and by theſe preſents do give and grant, to 
e the ſame Eduard Nevil knight, and to Henry Nrvil eſ- 
« quite. And to the longer liver of them, the office of 
„ keeper and guardian of our park of Aldington "otherwiſe 
« Alington and of our deer there in the county of Kent, 
„ with their appurtenances. To have, hold, and exerciſe 
« the office aforcſaid by themſelves or by their ſufficient de- 
cc puty or deputies, for whom they will anſwer, for term of 
« life of the aforefaid Edward Nevil knight: and of Henry 
« Nevil eſquire and of the longer liver of them. And by 


«© theſe preſents we make, conſtitute, and ordain the ſaid 


„Edward and Henry Nevil to be the keepers of bur park 
« and deer aforcfaid. Alſo we have granted and dy theſe 
« preſents do grant for us and our ſueceſſors to the fame 
Edward Nevil knight and Henry Nevil eſquire; or the ex- 
„ erciſe of the office aforeſaid; and for their other coſts, 
« charges, andexpencestobe hadin the premiſſes, one annual 
«« rent of three pounds and ten pence” ſterling early. To 
„ have, levy; and' perceive the aforeſaid annual rent of 
three pounds and ten penes every ytur during the whole 
« lives of the ſaĩd EAward Nevil knight and Henry: Nevil, 
« and of the longer liver of them, of our mano of Hlaiag- 
«© ten otherwiſe Alington aforeſaid; at the feaſts of Helfer 
% and of St. Michie} the archangel; by equal portions to 
« the ſame Eduard and Henry Me! and to- the longer 
« liver of them annually to be paid. And if and as often 
«. as it ſhall happen that the ſaid rent of three pound and 
« ten pence or any part thereof be in arrear in part oblin 
« all unpaid after any term at Which it ought t be- paid, 
that then and ſo often it ſhall he lawful for the Aſorbſaid 


„ Edward and Fnty, and ſot the longer liver of rhein, | 


% and their aſſig ns into the ſaid/manory to enter un diſ- 
n train, and the diſtyeſs ſo taken there to drive away ſrom 
« thence, and to impound and keep in their poſſeſſion ** 
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The Pleadings ::Sir Henry Neyil's Caſe. 


4 til they ſhall be fully ſatisfied for the annual rent afore- 
4 ſaid andthe arrears thereof. In witneſs. whereof to theſe 
„ preſents we have put our ſeal, given the 15th day of Ne. 
* vember in the 22d year of the teign of king Henry 8. and 
in the; ayth year of out tranſlation. And we Thomas. by 
divine permiſſion prior of Chriſt's . Church in Canterbury, 
* and the chapter of the ſame place do all and ſingular the 
c things above written and contained, as much as to us be- 
“ longs, by authority of our chapter, ratiſy, approve, and 
e for term of life of the above written Edward Neuil knight 
„% and Henry Neuil and the longer livet of them, by the te- 
nor of theſe preſents, 'confirm. In witneſs. whereof our 
common ſeal: is put to theſe preſents ; Given in our chap- 
. «6, ter-houſe the firſt day of December in the 22d year of the 
- <-reign oß king Henry 8.“ Which faid writing being read, 
ide aforeſaid Henry Nevil knight ſays that he is unpaid. of 
the aforeſaid annual rent of three pounds and ten pence 
yearly, from the feaſt, of St. Michael the archangel in the 
' fifth and ſirtb years of the reign; of the late king and queen, 
via. for three whole years ending at the feaſt of St. Michael 
the archangel in the third year of the reign of the lady Eli- 
' zabeth now queen, and that the aforcſaid manor of Alding- 
ten other wiſe Alington with the appurtenances has remained 
and been in the hands and poſſeſſion of the ſaid lady ibe 
queen now ever ſince the aforeſaid feaſt of St Michael the 


[ + 378 } arebangel in the ſaid iſth and xtb + years and now is and 


remains in the hands of the ſaid lady the queen now. And 
he prays that the writing aforeſaid by the couit here may be 
allowed, and that nine pounds, two ſhillings, and ſixpence 
ol the atreats of the aſoe ſaid annual rent of three pounds 
aud ten pence yearly for the aforeſaid three; years ending at 
the ſaid ſeaſt of St. Michae/ the archangel in the aforeſaid 
third year of the ſaid lady the queen now may be paid to the 
fame Henry Nevil knight, and alſo that the aforeſaid annu- 
al rent of three pounds and ten pence yearly from the afore- 
ſaid feaſt of St. Michael the archangel in the aforeſaid third 
pear of the ſaid lady the queen now may be annually; paid 
L _— ſame Henry Nevil knight during the life of the ſame 
Kt e 8 201 eg nue 0 lt > 

bit Gilbert Gerard eſquire attorney-gencral of the ſaid 
lady the queen now, who proſecutes for her, being preſent 
here in court, and being aſked by the barons touching the 
premiſſea, for the aſoreſaid lady the queen now ſays, that 
the aforeſaid writing in form aforeſaid recited ought. not to 
de allowed, and that neither the aforeſaid nine pounds, two 
% * illinge, 


C " 


wy * 


Sit Henry Nevif's Caſe, in Scarce. 


e. | ſhillings, and ſix pence of the aforeſaid arreats of the afore- 

ſe ſaid annual rent of three pounds and ten pence yearly ſor 

= the ſaid three years ending at the feaſt, of St. Michael the p, nurrer 
1d archangel in the aforeſaid third yeat of the ſaid lady the ; 
Yy queen now, nor the aforeſaid annual rent. of three pounds 

7. and ten pence yearly from the aforeſaid feaſt of St. Michael 

he the archangel in the aforeſaid third year of the ſaid lady the 

e- queen now, to the aforeſaid Henry Neuil knight in form 

ad aforeſaid ought to be paid. Becauſe he ſays that the aſote- 

ht ſaid writing above recited, and the matter in the ſame wri- 

te- ting contained and ſpeciſied, and the aforeſaid matter by the 

ur ſaid Henry Nevil knight in form. aforeſaid alledged, is in- 

p- ſufficient in law to charge the aforeſaid lady the queen-now ' 

he either with the payment of the aforeſaid nine pounds, two 

ad, ſhillings, and fixpence for the aforeſaid three years Adin 

of at the feaſt of St. Michael the archangel in the aforeſaid 

ace third year, or with the aforeſaid payment of the aforeſaid 

the annual rent of three pounds and ten pence yearly. from the 

en, aforeſaid feaſt of St. Michael the archangel in the ſame third 

xael year, to the aforeſaid Henry New knight in form aforeſaid. 

li- And therefore he prays. judgment for the ſaid lady the 

ng- queen. F big 3069 {£33 bliogt. 1523; ; L "446 1 

ned And the aforeſaid. Henry Neuil knight ſays that the afore- Joinder. 
the ſaid writing above tecited, and the matter in the ſame wri- 

the ting contained, and the aforeſaid matter by him in form 
and . aforcſaid alledged, is ſufſioient in law to charge the aſore - 
And ſaid lady the queen now with the payment of the aforeſaid 
he nine pounds, two ſhillings, and ſikpence of the aforeſaid 
nce annual rent of three pounds and ten pence for the afarefaid 
nds three years ending at the aforeſaid feaſt, of St. Micbaal the 
gat archangel in the aforeſaid third year of the ſaid lady the 
ſaid queen now, and alſo with the payment of the aforeſaid an- 
the nual rent of three pounds and ten pence. yearly from the 
mu- aforeſaid feaſt of St, Michael the archangel in the ſame: third 
ore - yeat, to the ſame Henry Neuil in form afoteſald. And he 
hird prays. as he above prayed. | And becauſe the court will have 
paid | deliberation in the premiſſes before ſurther, c. day is 
ame given to the aforeſaid. Henry Neuil in the ſtate: wherein it 

5 now is ſrom the day of the Holy, Trinity in fiſtcen days 10 

ſaid hear and do what, De. N t sb 02 „ 1065: 40 
lente N en enn 12 enen e nnen 
che Tbe elfed of the record is: 28 ſollowe, via Sir Hunry The CASE. 
that News knight comes before the barons of the exchequer,\ and A. grants the 
bt to * * an ren die „ met et bien „ een — ceo Roper 


two rent of gl. 100 for the enlreie of it out df 4 manor; to tb fot their fees, one of them is at- 
tate of treaſon, the manor comes into the king's hands, the king ſhall not have the office 


nor the rent. 8. C. cited 2 Rol. R. 349. Godb. 323, 418, 419. 5 Mod. 60. Crompt. J. C. 
161. b. 3 Bac. Abr. 743. Vin. Abr. tit, officers M. pl. 3. i j 
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Eaſter Term 12 Elizabeth, in Scacca. 


exhibits to the court a derd bearing date the 15th day of 

' November in the 22d year of the reign of king 'Henry 8. 

made to him and to one fir Edward Nevil knight afterwards 

And lately attainted of high-treaſon, by Villiam late archhi- 

ſhop of Canterbury, of the office of keeper and guardian of the 

s ek of Aldington otherwiſe Hlington, and of the deer in the 

ſame park, in the county of Kent, and of an annval rent of 

31. 10d. forthe exereiſe of the ſame office yearly to be had, 

levied, and perceived of the manor of Aldingten otherwiſe 

Alington, for the term of their two lives. Which deed af— 

tet wards, and before the attainder of the ſaid fir Edward, 

"viz. the 1ſt day of December in the 22d year of the reign of 

the ſaid late king Henry 8. and in the ſife of the ſaid arch- 

biſhop, was ber rr the prior of Chriſ· Church in Can- 

terbury, and by the chapter of the ſame place by theit deed. 

Which deed the faid fir Henry Newi/ prays to be enrolled of 

reeotrd; and the barons received the deed, and read it, and 

com manded it to be inrolled. And the deed was according 

to the effect aforeſaid; viz that the ſaid archbiſhop, for the 

good and acceptable ſervice which the faid fir Edward and 

- Heyry one of the ſons of the ſaid fir: Edward had diverſly 

done, and thereafter ſhould daily do, and for other càuſes, 

granted to the ſaid ſir Edward and Heury, and to the lon- 

ger liver of them, the ſaid office- of keeper and guardian of 

the ſaid park and of the deer there: To have, hold, and 

exerciſe the ſaid office by themſelves or by their ſufficient de- 

puty or deputies, for whom they will anſwer, for tetm of 

their two lives, and for the life of the ſurvivor of them. 

And further he granted to them for the exereiſe of the ſaid 

office, and for their charges and expentes in the premiſſes, 

an annual rent of . tod. for the lives of them and of the 

ſurvivor of them, payable out of the manor at Michatlmas 

and at the annunciation of our Lady by equal portions, with t 

clauſe of diſtreſs in the ſaid'manor, if the rent ſhould be in U n 

arrear. Under whieh was contained the confirmation of c 

| the prior and chapter aforeſaid. - Which deed being fend, t! 

0 the ſaid ſir Henry ſays that the ſaid rent was in arrear and tl 

not paid to him for three years ending at the feaſt of St. ig 

Michael the archangel in the third year of the reign of the t 

preſent queen: And that the ſaid manor Was all thoſe three o 

Fears, and yet is, in the hands of the ſame preſent queen. f. 

Aud he prays that the court will allow the deed, and that g 

91. 2 Gd. of the arrears of the ſaid rent for the ſaid three © 

poyears may be paid to him the ſaid fir Henry Nevil;z and o 
dat the ſaid annual rent of 34. 10d. from; the kan e, 
ele oo en im eil ein 51: 2 $128 207 517 + Win wilt male 32 Michae 
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. Henry Nevil's.Caſe, in Sechs 
Michael the archangel in the 3d year of the 2 of the 
| 8 queen may be paid to him the ſaid fir Henry bt 
his whole life. And hereupon the queen's — ay, 5. 
that the faid deed ought not to be allowed, aud that neither 
the arrears. now demanded, nor the rent for the time to 
come, ought to be paid to ſir: Henry Nevil, becauſe he ſays 
that the deed and the matters aforeſaid are not ſufficient to 


charge the queen, with the ſame. - And upon this he has de- 
murred in law, and fir Henry alſo. 


J 
* 


ſaid | 


during 


And the doubt conceived; was upon the- — of fr 


have the office 


"Edward New 1 of the joint grantces, vix. if the king ſhould 
the attainder, or if it is an office of ſkill 
or confidence, 5 that for this cauſe it ſnall not be forfeited, 
or if it ſhall not be forfeited, as being an office of ſervice, be- 
cauſe the king cannot be a ſervant, nor do ſervice to 
any other, or admitting that the law will give the office to 
after. the, attainder and during the life of ſir £4- 
in what ſituation it ſhall ſtand: after his death. 


Another point was, if the rent-charge being a rent d- 
nova commencing. lately by grant, and iſſuing out of land, 


ſhall be in the ſame de 
forfeited. to the king, 
not be forfeited 


by law. 


ah 


And the, matter was often — on behalf af fir H, 


ree with the office ; or if it ſhall be 
although it be ſo that the othce ſhall 


'Newil by. an apprentice of the middle-temple, to whom. it 


ſeemed that neither the office nor the rent · charge was for- 
feited to the king in the lifetime of fir Edward, nor after 
his death. For, he ſaid, it is firſt of all to be obſerved that 
of à park two things are requiſite. 


to the office of keeper 
The firſt is, kill, for for a keeper of wild beaſts ought to be ac- 


1 with their nature, according to which he is to or- 
and. manage them, for if he does not know their nature, 


he cannot «7g what fort of food is fitteſt for them, and ſo of 
ſhade, and covert for their repoſe, and other neceſſaries ; 


(+9191 


— 


nor can he tell how to order them after. they have been 
chaſed, or how to bring them back again into the park after 
they have eſcaped or have been chaſed out, and many other 
things there ate belonging to them of which he would be 


urn 
taking t. 


And alſo he ought to be ſkilled in the method of 
Oo or killing them by nets, arrows, dogs, and 
So. that a keeper of them ought to have 
ſkill. * * And] beſides this it is neceſſary for him to be dili- 


gent; and it is to be preſumed that the grantor of ſuch an 


office had great confidence in the diligence of the grantee, 
or clle 1 would not. have committed to his care the wild 


beaſts 


* Ley 76. 
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» H. 21, Ed. 4 tendance. d For which two cauſes the law will not permit 
EIS. - ag the grantee of ſuch an office to grant it over to another, 
Bro. 108. De- for if it ſhould, then perhaps the grantee would grant it 

ty 15. Perk: over to ſuch a one as had neither {kill nor diligence, which 
99- _— would be very prejudicial to the grantor, and therefore the 

5 2 Finch law will not permit him ſo to do. And ſo is it in other 
17. Crompt like caſes, as of a ſtewardſhip, bailiwick of huſhandry, and 
J. O. 161.3. b. the like, which require fkilt and diligence, and'which are 
« Fioch 13. granted in reſpe& of the fitneſs and capacity Which the 
2 Finch 17. grantor has conceived in the perſon of the grantee to exer- 

eiſe ſuch an office. And therefore in the à & of 5. Ed. 6. 
cap. 16. which inflicts a penalty upon thoſe who buy or fell 
the offices of confidence or attendance there recited, which 
could not lawfully be bought or fold, there is'a provi/o that 
the act ſhall not extend to any office of 3 or keep- 
er of any park, which proviſo implies that the'makers of the 
act took it, that if the proviſo had not been made, the buy- 
ing and ſelling of ſuch office might have been taken within 
the equity of the act, although it was not Within the words, 
becauſe it concerns ſkill and confidence, as the offices there 
recited do, and as ſuch that it might not be granted over 
any more than the other offices there mentioned, and ſo 
might be taken by equity within the puniſnment of the act, 
if the proviſo had not deen made. From whence" i may be 
collected that the makers of the act intended that fach office 
of parkerſhip could not be granted over, and although jt 
could not, = they would not have the penalty to extend to 

Davis 3555 it. 4 But if a man grants the office of keeper of à park to 
ID in another and to his heirs in 'fee-ftmple, there the grantee 
Marg. may grant this over, and that this was the intent of the 
2 Finch 93. grantor may be ſo collected from the generality of the per- 
2 o. ſons comprehended in the eſtate in fee-fimple ; for as well 

beirs-females as males, and heirs-ideots and infants who 

CE. pl ought to have guardians are compriſed in it, and ftrangers 
7 alſo, © For a man ſhall be tenant by the curteſy, where 
« Co. Litt. 32, ſuch an office deſcends to his wife by whom he has iſſue, 

Hard. 352. f and a woman ſhall be endowed in ſuch cafe. 80 that by 

Ki ch 321. the generality of the perſons comprehended in ſuch' general 

5 Abr. grant this and all other offices of confidence may be granted 
* over by the reaſonable conſtruQion of the Jaw, and th 

8 2 4 may be 8 forfeited alſo. h And herein he allowed the cafe 

454 27: in i. H. 7. where the office of foreſter of ſuch a place with 

Re Crbalgt All the lands belonging to it was granted to one in tall, re- 
J. C. x61, b. Mainder to the king in fee, and there the grant and the re- 


mainder 


beafts, which are things that require ſtrict diligence and at- 


Krasses. sere enen 
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Sir Henry Nevil's Cafe, in Scscest 5 
mainder were held good, for the grantor was an officer in 
fee. But where it is granted only for life, there no other 5 
is comprehended in the grant but the grantee himſelf, ſo bag b 
that he cannot make a deputy; unleſs he has words extend» r F. _ 
ing to it, much leſs can he grant it oer. And if the gran. 
tees in our caſe cannot grant this office over, by the fame 
reaſon they cannot ł ſotfeit it by attainder, if both of them « s, P. 1 Finch 
had been attainted, l for if it ſhould be forfeited by adttain- 12. 2 Finch 15 
der, and the king ſhould have it, and he ſhould grant it (0 f. f 
another, ſuoh other might be deſtitute of ſkill and diligence, 2), alum, 
whereby the grantor would receive as'much prejudice as he 
would do by à grant made by the grantee to another who 1 Crompt J. c. 
was not fit for the purpoſe. And therefore ſuch offices as 161. b. 
are granted to any one in reſpe@ of {kill or diligence are ap- 
propriated only to the perſon of the grantee. And herein 
the law is to be commended, in that it will not veſt in ano- 
ther a title to ſuch an office without the aſſent of the gran - 
tor. For which reaſon if the grantee be attainted of felon 
or treaſon, or detained in priſon, or gone beyond ſea, of 8. P. 1 Finch 
become non ſang memoriæ, or be under any other like inca- ** — EY 
pacity, fo that he cannot exerciſe the office, no other ſhall 263. Lite. f. 
do it without the aſſent of the graritor. m But for the non- 373. But ſee 
feaſance thereof it ſhall be forfeited to the grantor by a con- 2 — 8 
dition annexed to it by law. 3 So that the grantor, or he = EOS 
to whom the ſervice ought to be done, ſhalk appoint another, be ſome ipecial 
and no ſtranger ſhall come in without his aſſent; and there- damage occali 
fore the ac of the grantee, whether it be by his grant or by Nan ud. See 
his means, ſhall not put a ſtrange officer upon the grantor. Vin. Abr. tit. 
And if the grantee for life of ſueh an office” he attainted Officery O. per 
of felony or treaſon, and afterwards has a charter of pardon, am. 
he ſhall be an officer as he was before, if ſo be that in the * Crompt J. C. 
mean time he has not by his abſence or default of attendance 1%: bd. 
prejudiced the grantor, nor thereby forfeited the office to * Godb. 418. 
the grantor. '+ And although the law be otherwiſe in the [ + 380 ] 
king's caſe; viz. ü that where the king grants ſuch an'office 
to one for lite, and the grantee is attainted of felony” or, Gab. 205. 
treaſon, the office ſhall be forfeited to the king for ever, ſo, Rol. R. 340. 
that if he afterwards obtains a pardon he ſhall never have the 
office again, yet this is not like to the principal caſe” here, 
For there the king's park is diſcharged of the officer, and if 
it was any other officer, as a ſteward of his manor, or con- 
ſtable-of his caſtle, there the manor and the caftle are diſ- 
charged of ſuch office, and of all authority of the perſon at- 
tainted. So'that the matter there tends to the exoneration 
and diſcharge of the gffice, and not to the removal of the 

e office 


c Co. Litt. 


233+ 4. 


See Hob. 12, avoidance O 


in without the king's conſent. 


Eaſter Term 12 Elizabeth, in Scacea- 


office from one to another, as oor caſe is. And ſo there is 
no tranſmutation of the poſſeſſion of the office, but an ex- 
oneration of the poſſeſſion of it; and the king ſhall not be 
deprived of the choice of his officer, for he may make a new 
one. And therefore whether it be forfcited by a condition 
in law for the non-attendance when the grantee was at- 
tainted, or whether it be forfeited by the attainder, and not 
by a condition in law, it all tends to one end as to the king, 
for he may make a new officer, and no ſtranger ſhall come 
But in the principal caſe, if 
both the grantees had been attainted, there if the office 


' ſhould be forfeited to the king by law, there would be a new 


officer to the archbiſhop without his aſſent, who would be a 
ſtranger to the archbiſhop, and perhaps ignorant of the art of 
managing the beaſts, and not diligent, by which the arch- 
biſhop would be prejudiced ; ſo that it is not like the king's 
caſe, 1 | * 
But perhaps it may be objeQed, that if the officer for life 
ſhould forfeit to the king, and the king ſhould grant it over, 


. the firſt grantor would not receive any prejudice from it, for 
if the grantee of the king be miſconuſant of the art of or- 


dering the beaſts, or does not give due attendance, for ſuch 
cauſes the firſt grantor may enter, by reaſon of a condition 
in law annexed to the office, ſo that the prejudice which 
may poſſibly come to the firſt grantor in ſuch caſe is no ob- 


ſtacle to the forfeiture of the office by attainder; fir, as to 


this it is to be obſerved that the grantor ſhall not avoid the 
officer by reaſon of the condition in law, until he has firſt 
received © prejudice by the non-uſer, or miſ-uſer, or other 
default of the officer, and the law will not force 9 him firſt 


to ſuſtain a prejudice, and then to avoid the officer, for the 


the officer is no amends for the offence done. 


Holder v. Te But when the party himſelf who has the park appoints the 


officer, and no other for him, it is preſumed that he will 
appoint ſuch a one as will not offend, for he puts confi- 
dence in his art and induſtry. And ſo he is not as likely 
to have prejudice in the one caſe as in the other ; and if-he 
ſhould have prejudice, there is greater reaſon why he ſhould 
ſuſtain it when he himſelf has choſen ſuch an officer, than 
that the grantee ſhould have full ſcope and liberty given him 
by law to make ſuch forfeiture, by reaſon whereof a ſtranger 
may become officer, and prejudice the grantor. Wherefore 
that ohjection bas no weight in it. 

Then here if both the grantees ſhould not forfeit the office 
to the king if both of them had been attainted, much mo 
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Sir Henry Nevil's Caſe; in Seacca. 


ſhall fir Edward Ntvil, who is but one of the grantees, for- 
feit it to the king by his attainder, for before the 'attainder 
both of them might occupy the office, and each of them by 
himſelf, and when one of them was attainted, the other 
might occupy it in his lifetime, as well as he might before 
his attainder, for his act ſhall not prejudice his companion, 
inaſmuch as the eſtate which they had was a freehold,” and 
fir Henry was an officer to the archbiſhop before the attain- 
der, and ſo he was after it, and when the father was put to 
death, fir Henry remained an officer always as he was be- 
fore, and fo the archbiſhop-is ſerved with his officer. 

© And tho? the law be ſo that after the attainder of fir © Crompt J. C. 
Edward Nevil and during his life the office ſhould be for- 61. b. 
feited, ſo that during that time the king might make an of- 
ficer, yet when fir Edward was dead, fir . ſnall have 
e the office again. For it is to be confidered that the office is 
, i x yen, entire, ſo that one moiety of it cannot be forfeited 
x | to the king, and the other moiety continue in ſir Henry, ag 
r- it may be of land or ſuch like which may be ſevered, but the 
h king ſhall have the whole for the time or nothing at all. So 
;n | that there ſhall not be any tenancy in common made here, 
ch Il for the office is but one thing to be exerciſed by the body of 
b- a man. And therefore if the king ſhall have any thing by 
to the attainder, it ſhall be for the whole time, but when the 
he I perſon attainted dies, then fir Henry has the ſole intereſt in 
rſt the whole as ſurvivor, inaſmuch as the jointure was not nor 
er If could be ſevered by any act in the life of his father. And 
tft I then although in things entire the king ſhall be preferred 
he If for the time, yet when the perſon attainted dies, his eſtate 
ne, is ended, and conſequently the eſtate of the king alſo, and 
the ¶ the entire office ſhall be in fir Henry as ſurvivor, arid he may 
vill N oceupy it without any f petition or other ſuit to the king, be-“ Crompt J. C. 
pfi- © cauſe the eſtate which the king had is abſolutely ended, and 06. b. 
ely the thing does not continue in the king, for which reaſon 
ze none ſhall be driven to make petition to the king for a thing 
uid E which he has not, and which does not continue in him nor 
han in any other by his ou or conveyance : Wheretore the 
him PWoffice being entire ſhall after the death of fir Edward be in 
ger ir Henry. s But if the king grants any office, whatſoever « ; Bac. Abr. 
5 it be, which requires confidence or diligence, tig two men, 743. ; 
and one of them is attainted, there perhaps the whole office 
is forfeited to the king. For of an entire thing the king 
ſhall have the whole or nothing, for he ſhall not make one 
o occupy in common with the other. And inaſmuch as it 
mes to the point that in the life of the perſon attainted the 

whole 


h 
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whole or nothing ſhall be forfeited, the king perhaps ſball be 


ſaid to have the whole rather than nothing, 2 


[ + 381 ] 


and if after the 
attainder, he ſhall have the whole during the life of him that 
is attainted, nothing ſhall ſurvive to the other when the pet- 
ſon attainted is put to death, for, nothing ſhall accrue to the 
other as ſurvivor by the death, where nothing remained in 
jointure at the time of the death of the perſon attainted, 
for the king was entitled to the whole in his lifetime. And 
the cauſe why the king ſhall have the whole there is, becauſe 
the office is a thing executory + againſt the king, and there 
the king ſhall not have the office, but it ſhall ceaſe; ſo that 


the forfeiture tends to the exoneration of the king, And if 


the ſurvivor ſhould have remedy, he muſt have it there Y 


petition, inaſmuch as the thing is not in /, but is ceaſt 


the thing is entire. 


Nita ben: by 
the Reporter. 


5. P. Co. Litt © tota curia contra eum, 
J. b. 8 Co. 55. 


b. 2 Bulſt. 4. 
1 Show. 279. 
1 Finch 124. 
2 Finch 163. 


and none has it for the time, and in order to revive it, pe- 
tition muſt be made, which perhaps will not lie inaſmuch as 
Bat in the other caſe the office does not 
ceaſe, but is always in ee and executory againſt the arch- 
biſhop, and there never. was 'any determination, but rather 
a removal of it, and foraſmuch as it is always in eſſe, the 
ſurvivor may occupy it without petition to revive it. 
that there is a great diverſity between the two caſes. And 
therefore. if it ſhould be admitted (as it cannot well) that the 
king ſhall have the office after the attainder, and during the 
life of the perſon attainted, yet after his death fir . 
ſhall be officer to the archbiſhop. And when the manor and 
the park afterwards came to the crown, he remained officer 
as before, and is now officer to the queen, to whoſe hands 
the manor and park are come. 

And as to the other reaſon, viz. that the office ſhall not 
come to the king by the attainder, becauſe it is an office of 
ſervice, and the king cannot do ſervice to the archbiſhop 


who is a ſubjeQ, he did not rely much upon it, for the firſt 


reafon made an end of the whole. And as to this, note well 
the ſaid caſe in 1. H. 7. which is verbatim as follows, vin. 
«© nan granted the office of ſervice and foreſler ſhip of ſuch « 
„ place, with all the lands belonging to it, to one in tail, the 
6 remainder to the king in fee Brian, this office cannot 
«c paſe to the king, for he cannot be an officer to any man. Et 
2 for although he cannot have tht 
*« office ſo as to exerciſe it, yet he may have it ſo as to give it 11 
% another: And the office may be forfeited.” Theſe are tht 
very words of the cafe. From whence it ſeems that the ſaid 
other reaſon would not have been Sufficient. And note the * 
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| that (the office may be forfeited), whereby note that it was 

. an office of inheritance. | 

And as to the other point, he ſaid that although the rent- 

- charge is a rent de nove commencing by grant, yet it is ſo 
appropriated to the office that it ſhall not be ſevered from it 

: as long as the office continues ; ſo that if the office ſhall not 

be forfeited, the rent which is annexed to it ſhall not be 

1 forfcited. b For if one grants eſtovers to another to be burnt e F. N. B. 8. 
$ in ſuch a houſe, they are appurtenant to the houſe. And 1. Cp. Litt. 
A ſo if common is granted in ſuch a place to one for his cattle . 5 1 * 
levant and couchant in his farm of Dale, the common is Abr. 60. pl. 3. 


if made appurtenant to it; ſo that he who afterwards has the ! __ 14. 
y houſe, by whatever title he comes to it, ſhall have the eſto- Finch 15. 

d, vers, and he who afterwards comes to the farm ſhall have M. 5. 2 
— the common, © And the eſtovers cannot be ſevered from ach 
5 the houſe, d nor the common from the farm, but by extin- 1zc. Chimin 
ot  gviſbment; for if he who has the houſe will grant the eſto- 14- Common | 
"x vers to another, reſerving the houſe to himſelf, or the houſe -_ a 
he to another, reſerving the eſtovers to himſelf, the eſtovers 


he ſhall not be ſevered from the houſe thereby, hecauſe they i 
80 ſhall be ſpent in the ſame houſe. And ſo here the fee is Common 1. 
2 . tor the exereiſe of the office, and in reſpect of the, . 5 b 
be ce the office was received, ſo that the fee and the office are h. 3. 4, Oliver 
the  concomitants, and the one purſues the other. © And, he. Empſon. 
ary ſaid, he had ſeen a report that an annuity was granted to 1 9 1 
ind one learned in the law, = conſilio ſuo impendendo, and the , Hask P c. 
cer grantee was attainted of treaſon, and a crwards had his 454. Crom 
nds |} pardon, and the queſtion was, whether or no the king ſhould J- ©: 151. >: 
have the annuity, and it was held clearly that the king , Finch 15. 
not | ſhould not have it, becauſe it was granted pro confilio im- Vin. Abr tits 
e of endende by the perſon of him that was attainted, and his _—_ 
hop counſel was the cauſe of the grant, and therefore it was an- 19090 308: 
Grit J n<xed to the perſon who was to give the counſel, and no 

well other ſhould have it, f And upon this point he cited the *H. 5. Ed. 4. 
viz. | caſe in 5. Ed. 4. fo. ult. where the office of king of heralds —— 
vas, granted to Garter, cum feodis et proficuts ab antiquo, c. cer o. 

the and alſo 10. was granted to him pro officio illo, fc. and there 
zune vas a general reſumption anno ſecunde, and a proviſo tor an- 

Et Jnuities and penſions ; and there the queſtion was, if this 
+ the} 10. be a ſee of the office, or an annuity, and Choke ſaid, 
it it the office be gone, the annuity is expired,” guod fuit 
+ the Hrmatum per omnes Juſliciarios : Brian there ſaid, 4 that 
\ ſaid * the office was at will, and the annuity for term of life :” 
word; And Danby (aid, that yet it is determinable by the deter- 


that | © mination of the office.” And touching this caſe of Gar- 


ter 
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£ M. 7.Ed.4. ter he alſo cited that which is in 7 Edu. 4. 22. 5 where it 
22.b. Fitz. An- appears that the king had granted to Garter to be king of 
— 1 heralds, with the fees and wages belonging thereto, &c, 
fine. Dy. 259. and further granted to him ex uberiore gratia ſua, 101. for 
pl- 18. Ante term of his fe ratione et cauſa officit, &'c. And it was moved 
$67.48); whether or no this ſhould be an annuity, and the juſtices 
held that it was in nature of an annuity determinable upon 

the office, c. And there Choke ſaid, that he was once of 

counſel with one J. who had an annuity granted to him by 

the king in theſe words, to J. clerics corone ad terminum vite 

ſuæ, and afterwards he was diſcharged from the office, &c. 

And the opinion of the juſtices then was, that the annuity 

was determined, for it ſhall be intended that the annuity 

was granted by reaſon of the office, viz. qguamdiu - cle- 

ricus corong: From which cafes it appears that although the 

fee be newly granted, yet it is annexed to the office, not- 
withſtanding he has one eſtate in the office, and another in 

the annuity ; and it is determinable with the office, and by 

the ſame reaſon it continues with the office as an incident 
inſeparable. And ſo in the principal caſe this rent-charge 

which was granted for the exerciſe of the oſſice ſhall conti- 

nue with the office, if the office is not forfeited. And 

therefore the arrears ought to be paid to fir Henry Neuil. 

And the court was long in doubt upon this matter, for it 

hung by continuances eight or nine years. And Saunders 

Chief baron conſulted ſeveral times with the judges and di- 

vers others upon the point. And a report was ſhewn to 

him, which he afterwards ſhewed to me in writing, and 

which was reported by Audley lord chancellor, teſtifying 

{ + 382 ] that where the king had granted to + William Brereton and 
to John his biother for term of their two lives, and for the 
life of the ſurvivor of them, the ſheriffwick of Cheſhire, and 
William was attainted of high-treaſon, it was the opinion of 

all the juſtices that the whole office was forfeited, becauſc 

the patent and the office was entire and could not be ſevered : 

And when William was attainted of treaſon, the king was 

entitled to the whole preſently, and notwithſtanding he was 

afterwards executed, yet the intereſt of the other was not 
revived, for it was a forfeiture before; and yet the king 


cannot be an ofhcer, but he thall have it as he may, viz. to 
* This ſeems to 


ad ns wa extinguiſh the patent, and to make a new officer, And all 
Oliver v.Empſen this as written in the report which he ſhewedto me. And 
Dy. 1. b. 2. a. he alſo ſhewed to me in writing another caſe reported, viz. 
de - wh that a fee pro conſilio impenſo et impoſierum impendendo was 
ſo. 186. ante granted to Emp/on, who was one of the counſellors of Henry 

| 7. and 
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7. and to his ſon, both of whom were counſellors, for their 
lives, and afterwards the father was attainted and put to 
death, and the ſon brought a writ of annuity for the-annuity 
and the arrears, and had judgment to recover, becauſe this 
annuity could not be forfeited. | 2% 
And after theſe things had been confidered, and the opi- 


as the record teſtifies, the barons in the guinzime of this 
preſent Eaſter term in the 12th year of the reign of queen 
Elizabeth gave judgment that the ſaid deed in form aforeſaid 
made, recited, and inrolled, ſhould be allowed, and that 
the faid arrears ſhould be paid to the ſaid fir Henry at the 
receipt of the exchequer by the hands of the treaſurer and 
chamberlains, out of the treafury of the ſaid queen being in 


their hands. Which judgment was as follows. 


At which day Henry Nevil came here in his own proper The reſt of the 
perſon, &c. And prays his judgment as before. And the record, as to the 
ptemiſſes being ſeen by the barons, and mature deliberation judgment. 


being thereupon had amongſt them, and as well the ſer- 
jeants of the ſaid lady the queen now at law as the attorney 
and ſollicitor general of the {ſame lady the queen being called 
hereupon, and the opinions of the juſtices of the ſaid lady 
the queen of the common bench being had in the premiſſes, 
it is confidered by the aforeſaid barons that the aforeſaid 
writing in form aforeſaid made and above recited and in- 


rolled be allowed. And that the aforeſaid gl. 25. 6d. of the Id. 


aforeſaid arrears of the aforeſaid annual rent of 31. rod. 
yearly for the aforeſaid three years ending at the aforeſaid 
teaſt of St. Michael the archangel in the aforeſaid 3d year of 
the ſaid lady the queen now be paid to the aforeſaid Henry 
Nevil knight at the receipt of this exchequer by the hands 
of the treaſurer and chamberlains of the ſame receipt, out of 
the treaſury of the aforeſaid lady the queen in the hands of 
the ſame treaſurer and chamberlains being. And alſo that 
the aforeſaid annual rent of 31. tod. yearly from the feaſt of 
St. Michael the archangel in the aforeſaid ;d year of the faid 
lady the queen now be annually paid to the aforeſaid Henry 
Nevil knight during the life of the ſaid Henry Nevil knight 
at the aforeſaid receipt of this exchequer by the hands of the 
treaſurer and chamberlains of the ſame receipt for the time 
being, out of the treaſury of the queen in the hands of the 
ſame treaſurer and chamberlains from time to time being, at 


the aforcſaid feaſts of Eaſter and of St. Michael the _ 
| ange 


nion of the juſtices of the common- bench had been firſt 1 


yr 
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ngel by equal portions, during the. life of the ſame H. 
roil knight. Saving always the right of the queen .if 


* 7 


: 
a 1 


And hereupon the ſaid fir Henry Nevil ptayed a writ. to 

the treaſurer and chamberlains of the exchequer to execute 
the judgment, which was granted, as appears by the reſt of 
the record following containing the prayer and the awarding 


* 


of the writ. 


Wen of the | And hereupon the aforeſaid Henry Nevil knight prays 2 
record,contain- Wit of the ſaid lady the queen to the treaſurer and cham- 
ing the prayer berlains of the receipt aforeſaid who now are and for the time 
1 ſhall be in the premiſſes to be directed: Which is granted 
the treaſurer to him. And the tenor of the ſame writ follows in theſe 
and chamber- words. Elizabeth by the grace of God of England, France, 


hins of ue er. and Ireland queen, defender of the faith, Cc. To the 


conte the 3 treaſurer and chamberlains of the receipt of our exchequer 


at Maſiminſſer who now are and for the time ſhall be, greets 
ing. Whereas in the remembrances of our exchequer afore- 
ſaid of the 3d year of our reign, viz. amongſt the records 
of the term of t. Michael Roll on the ſide of the re- 
membrancer of our treaſurer there it appears, That one 
William late archbiſhop of Canterbury, by his certain wri- 
ting bearing date the 15th day of November in the 22d year 
of the reign of the late king Henry the eighth our late dearly, 
beloved father, gave and granted to our beloved ſervant 
Henry Neuil knight, and to one Edward Neuil knight aſ- 
terwards of high - treaſon attainted now deceaſed, by the 
names of Edward Nevil knight and Henry Neuil eſquire one 
of the ſons of the (aid Edward Nevil knight, and to the 
longer liver of them, the office of keeper and guardian of 
the park of Aldington otherwiſe Alington and of the deer there 
in our county of Kent: To have, hold, and exerciſe the of-, 
fice aforeſaid by themſelves or by their ſufficient deputy or 
deputies for term of life of the ſame Edward and Henry and, 
of the longer liver of them. And that the ſaid late archbi-- 
ſhop by his writing aforeſaid further granted to the aforeſaid. 
Edward and Henry for the exerciſe of the office aforeſaid an 
annual rent of 3/. 10d. yearly, to have, levy, and perceive. 
the ſame annual rent of 31. 10d. every year during the 
whole lives of the ſaid Edward and Henry and of the longer 
liver of them, of the manor of Aldington otherwiſe Alington 
in our county aforeſaid, at the feaſts of Eafter and St. Mi- 
| ehael the archangel by equal portions to the ſame Sy 
| a 
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and Henry and to the longer liver of them yearly to be paid, 
with clauſc of diſtreſs for non-payment of | al 


the fame annu 


rent at the terms + aforeſaid in the aforeſaid writing con- [ 4 383 ] 


fained. And that the aforeſaid writing in form aforeſaid 
made, and every thing in the ſame writing contained after- 
wards, and before the attainder of the faid Edward Nevil 


knight, vis. the 1ſt day of December in the aforclaid 22d 


year of the reign of our ſaid late father, the aforeſaid Wil- 


liam late archbiſhop then ſurviving and being in full life and 


archbiſhop of Canterbury, was ratified, approved, and con- 
firmed by Thomas then prior of Chri/f's Church in Canterbu- 
25 and by the chapter of the ſame place, by their writing 

aled under their common ſeal dated at the city of Canter bu- 
ry in their chapter-houſe there the aforeſaid 1ſt day of De- 
cember in the (aid 22d year of the reign of our ſaid late fas 
ther. And that the aforeſaid Henry Nevil knight in the 
aforeſaid term of St. Michael in the aforeſaid 3d year of our 
reign exhibited the aforeſaid writing to our barons of our ex- 
chequer aforeſaid, and by his petition then exhibited before 
our fame barons for the allowance of-the ſame writing, and 
for the payment of the annual rent aforeſaid, amongſt other 
things alledged that the manor aforeſaid is in our hands and 
poſſeſſion, and prayed that 90. 28. Gd. of the arrears of the 
ſaid annual rent for three years ending at the feaſt of St. 


 Michaelthe * in the aforeſaid 3d year might be paid 


to him the ſame Henry: And that the ſaid annual rent of 
J. 109. yearly from the ſame feaſt of Sr. Michael the arch- 
angel in the aforeſaid 3d ycar might be 8 4 paid to him 
the. ſame Henry Nevil knight 2 his life. And that 
mature deliberation being had amongſt our barons of our 
exchequer aforeſaid upon the petition aforcſaid for the al- 
lowance and pay ment aforeſaid to the aforeſaid Henry Newil 
in form aforcſaid to be made, it was conſidered by the ſame 
barons that the aforcſaid writing ſhould be allowed, and that 
the aforcſaid gl. 25, 64. of the aforeſaid arrears of the ſaid any 
nual rent due at the ſaid feaſt of St. Michael in the aforeſaid 
zd year of our reign, ſhould be paid to the aforeſaid 2 
Nevil at our receipt of our exchequer aforeſaid by the ha 
of the treaſurer and chamberlains of the ſame receipt, out of 
our treaſury in the hands of the ſame treaſurer and cham- 
berlains being: And alſo that the aforeſaid annual rent of 
30. 10. yearly from the aforeſaid feaſt of St, Michael the 
archangel in the aforeſaid 3d year of our reign ſhould be 
yearly paid to the ſame Henry Nevil knight at the receipt 
aforeſaid by the hands of the treaſurer and n 
there 
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there'for the time being, out of our treaſury in the hands of 


the fame treaſurer and chamberlains from time to time be- 
- ing, at the feaſts aforeſaid by equal portions, during the life 


of the aforeſaid Henry Neuil knight; as in the remem- 
brances aforeſaid of the term and year aforeſaid amongſt 


' other things more fully is contained, We command.you 
that you pay to the aforeſaid Henry Nevil or to his aſſigns 


the aforeſaid gl. 25. 64. for the aforeſaid arrears for the afore- 
ſaid three years ending at the feaſt of St. Michael the arch- 


angel in the aforeſaid 3d year of our reign in form aforeſaid, 


and alſo all that which is in arrear to him of the aforeſaid 
annual rent of 31. 10d. yearly from the aforeſaid feaſt of St. 
Michael the archangel in the aforeſaid 3d year: And that 
further you yearly pay the aforeſaid' annual rent of 3/. 10d. 


by the year to the ſame Henry Nevil during his life at the 


caſts. aforeſaid by equal portions, taking from the ſame 
Henry letters of acquittance or other diſcharge which mall 
be ſufficient for us in this behalf, Witneſs Edward Saunders 


knight at Wefminfter the 6th day 0 32 . 2 1255 * 
m roll o erm and year 


of our reign. By the Memoran 
aforeſaid, and by the barons. 


bene by the , From this record may be ſeen the order and form how one who 


bas a rent out of land in the king's hands ſhall make his petition 


to the court of exchequer to come at it, without making petition 
to the king's perſon ; and alſo how he ſhall have the judgment 


executed, for it is not the courſe to command by parol that pay- 
ment be made, but a writ in the form 5 be awarded 
by the barons. And it is a writ judicial ſealed w 
the exchequer, which is a ſufficient warrant to the treaſurer 
and chamberlains of the receipt to pay the arrears due, and 


which ſhall be due afterwards. And note (reader) that in this. 


inquifition found to intitle the king after the attainder of i 
Ph who was attainted and died before 1. 


caſe no queſtion was made with regard to there being uo office or 
e 


to the king without office, — inaſmuch as fir Henry ſbewed the 
attainder of his father in his petition, the king ſhall take advan- 


tage thereof by way of bar, and ſhall rebut him of the things 
which ſuch attainder takes from the plaintiff witheut haying an 


| inqui n. 
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+ 4 report of part of tht argument; malt, and of thi jullguitnt 
"given, in the King's-Bench in Trinity term in the thir- © 1 3941 
teenth year of the reign of Dre Fade upon a demurrer 

to a plea in bar pleaded 1 a b 


11 of treſpaſs there exhibited þ 
Robert Earl of Leiceſter d agginſf 2 Chelke pe 
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E it remembered, that otherwiſe, ,viz. in the term of St. g. f, 7 
D Hillary laſt paſt before the lady the queen at min- 1; A. Ree. 
ſier came Robert earl of Leicefler; by Jebn Jus his attorney, 79. 
and brought here into the court of the ſaid. lady the queen Declaration. 
then there his certain bill againſt. Chriſlepher Heydon knight g me 3 
in the cuſtody of the marſhal, c. of a plea of treſpaſs. And dent Rafd. Ener- 
there are pledges, of proſecuting, viæ. John Dos and Richarg 643. a. 
Roe, which ſaid bill follows in theſe words, ſs. Nerf. ſs. Ro- 
bert earl of Leicefler complains. of Cbriſlopher Heyden. knight 
in the cuſtody of the marſhal of the marſhalſea of the lady 
the queen before the queen herſelf, for this that he the 201 
55 of January in the 1ſt and ad yeats of the reign. of lord 
Philip and lady Mary late king and queen of England, with 
force and arms, c. the cloſe of bim the ſaid earl at Sidiſ- 
terne in the county aforcſaid broke and enteted, and th 
er him the ſaid earl then and there growing to the va- | 4 
ue of gol. with certain cattle, -viz., horſes, oxen, cows, 
hoge, and ſheep! cat up, trod down, and conſumed ; the 
treſpaſs aforeſaid, as to the eating up, treading down, and 
conſuming the graſs aforeſaid, from the aforeſaid acth day 
of January in the aboveſaid iſt, and 2d years of the reign, of ß 
the ſaid late king and queen Philip and Mary, until the dag 
ol obtaining this bill, via. the 24th. day of January in the 
1.3th year of the reign of the lady £lizabeth now queen of 
Elin, at divers. days and times continuing: And other 
wrongs to him did, againſt the peace as well of the; ſaid lord 
Philip and lady Mary late king and queen. of England as of 
the ſaid lady the queen now: And to the damage of him 
the ſaid. carl 2000. And therefore he produces. the ſuit, 


64. wot (2004 * 12 Wan bug is alm 70 R. 70 
And now. at this. day, viz- Wedneſday next afier eighteen 
days of Eafter in this ſame term, until which day the afore- 


Bar by feoff. 
ment upon at- 


ſaid Chriftopher had leave to imparl to the bill aforeſaid, and tainder. 
then to anſwer, before: the lady the queen at Vminſler 
comes as well the aforeſaid Robert carl of Leiceſter by his at- 

Ry | torney 
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aforefaid as the aforeſaid Chriſop ber by Richard Beſ 


| his attorney... And the ſame Chrifopher defends the force 
Auch injury when, Ce, And as to the coming VE 


# % 


force and arms, or whatever is againſt the peace of the ſaid 
late king and. queen Philip and Mary, and againſt the 
peace, of the ſaid NY the Queen nas, he ſays that he is not 
guilty thereof. And of this he puts himſelf upon the . 
try, and the aforeſaid Robert earl of Leiceſter likewiſe, &c. 
And as to the reſidue of the treſpaſs aforeſaid above ſuppoſed 
to be done, the ſame Chriſtopber ſays that the aforeſaid earl 
2 - © His action aforeſaid thereof againſt him eugbe not to Hate 
vor maintain, becauſe he fays that the cloſe aforeſaid, aud 
alſo the place in which the treſpaſs aforeſaid is above ſup- 
, 8 be done, contains, and at the aforeſaid time when, 
r. contained in itſelf 40 acres of land, 30 acres of mea- 
do, and 50 acres of paſture with the appurtenances in Si- 
N . aforeſaid,” of which ſaid 40 acres of land, 30 acres 
F meadow, and 60 acres of paſture with the purtenances 
the aforefaid carl, before the aforeſaid time of the treſpaſs 
aforeſaid above ſuppoſed to be done, was ſeized" in his de- 
meſm"as of fee. And the ſaid earl being ſo thereof ſeized, 
long before the aforeſaid time when, Cc. viz. the 19th da 
of January in the 1ſt year of the reign of lady Mary ſat 
queen of England, at Nortvich in the ſhire-houſe there in the 
county of Norfolt, by a certain inquiſition taken the ſame 
day and year before Richard Southwel' knight, the aforeſaid 
Chriſtopher Heydon knight, Edmund Wyndham knight, Tha. 
mas Gatwdy ſerjeant at law, Robert Holdich, Henry Hobart, 
| Oftert Mundford, and Nicholas Rokewood efquires then juſ- 
2 PG of the ſaid late queen Mary to enquire“ by the oath of 
3 2 2 good and'lawful men of the aforeſaid county bf Nor, and 
: by other'ways, methods, and means by which it might be 
better Known, of whatſoever treaſons, miſpeiſions of trea- 
ſons, inſurrections, rebellions, unlawful aſſemblies, and 
. unlawful * conventicles, ſpeaking of words,” confederacies, 
Falſe” allegiances, contempts, falſities, negligences, con- 
cealments, oppreſſions, "riots; routs, "murders, "felonies, 
and other treſpaſſes and offences whatſoever, and alſo the 
acceſfarics of the ſame, within the aforeſaid county of Nor- 
zt, by whomſoever and howſoever had, done, perpetrated 
Dad vd not OE committed, and by whom, or to whom, when, how, and 
en in what manner, and of other articles and tircumſtances 
* the premiſſes and every of them, or any of them in any 
wiſe concerning, more fully the truth, and the ſame treaſons 
and other the premiſſes to hear and determine according to 
Pas | the 
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The Pleadines ! Tie Patt of Leiceller fur Herden. 
the law and cuſtom of the realm of the fad late queen %. 
ry, by virtue of a tomimiffion of the ſame late queen Mary 
to the fame * Southwel, Chriflopher Heydon, 'Edinund 
N Wyndham, Thomas Gawady, Robert Holdith, Henry Hobart, 
| Oftert Moundford, and Nicholas Roketword, and to Thomas 
| duke of Norfolk, Henry earl of Sir, ' Henry 1 =o 
knight,” Jen Shelton knight, William Paſton knight, Wil- 
liam Wiedbouſe knight, and Jab Cor bet, fourteen,” thit- 
teen, twelve, eleven, ten, nive, eight, feven, ' fix, five, Quorum. 
and four of them, (of whom the fame late queen then willed 
that there ſhould bè ſome two of them the aforeſaid Richard 
Southwel, Henry Bedingfield, Thoma Gawdy, Robert Hel- al 
dich. Fobn Cb, and Pert Moundford) to them thereof | 
directed, the preſences of the aforeſaid duke, eatl, Henry = 
Bedingfield, obs Shelton, William” Paſton, William Mud. | 
bouſe, and Jahn Corbet being then not expected, the afore- 
ſaid Robert earl of Leiceſter, by the name of Robert Dudley 
late of London knight, ſon of John late duke of + Nyrthbum- [ t 385] 
berland late of Landon, by the verdict of 12 free and lawful 
men of the ſaid cotinty of Verfoll was indicted, for this, 
that whereas the aforeſaid ohn duke of Northumberland late 
of London, together with William marquis of Northampton, 
John earl of Warwith, Jobs Gate knight, and Thomas Pal. 
mer knight, and other falſe traitors; and rebels againſt the 
molt "illuſtrious 'princeſs the ſaid Mary queen of England, 
not having God before, their eyes, bot ſeduced by the infti- 
gation of the Devil, and not 1 their due allegiances, 
contriving the laid lady quren Mary 0 her regal ſtate, title, 
government, and power of this her realm of England to de- 
poſe and deprive, and alſo the ſaid queen Mary to kill and 
wholly to deſtroy, with force and arms, viz. with fwords, . 
ſpears, lances, bows and arrows, coats of mail, ſhields, . 
iton-helmets, and fre-arms, commonly called canons, de- 


my-canons, culvetines and demy-eulverines, and alſo with © 190 22 | 
armed horſes, and other arms offenſive and defenſive, the 


16th and 17th days of July in the 13 ut. the reign ofthe” bt) 
faid lady Mary by the grace of Goc of England, Franke, 
and Ireland queen, defender of the faith, and in earth” ſu- 
preme head of the church of England and Ireland, at le 
towri of Cambridge in the. county, of Cambridge pure pe = 
falſly, and tfaiteroofly, 'with a great 383 of rebels abet 
eriemies of the ſaid lady the queen, to the number of 3000 +191 
ny perſons, aſſembled and gathered themſelves together, auc | 
ns then and there in plain and open field, with force and arm 
to | aforeſaid, falſly and traiterouſly in a warlike manner put 
"EA themſclves 
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themſelves in battle · array, and a cruel war againſt the ſaid 
lady queen Mary then and there, with ſtandards erect and 
_ diſplayed, falſly and traiterouſly prepared and ordained, and 
ſo a moſt fierce war againſt the ſame lady queen Maty in 
her realm of Enelond then and there falſly and traiteroully 
made, publiſhed, and levied, againſt their due allegiances ; 
the aforeſaid Robert Dudley late of London. knight, ſon of 
the aforeſaid duke of e a falſe traĩtor and 
rebel againſt the ſaid lady queen Mary his ſovereign, his due 
allegiance * regarding, but contriving the deprivation 
and deſtruction of the la lady queen Mary, the 18th da 
of July in the Iſt year aboveſaid, with force and arms wit 
a great multitude of people, the town of the ſaid lady the 
. queen of Xing i: Tynn in the county of Norfalt entered, and 
the poſſeſſion thereof, againſt the ſaid lady. the queen, and 
' contrary to her will, took, poſſeſſed, and in a warlike man- 
ner kept, and one Jane Dudley wife of Guilford Dudley eſ- 
quire brother of the aforeſaid Robert Dad: the aforeſaid 
18th day of July in the iſt year aboveſaid, falſly and traiter- 
ouſly queen of this realm of England, at King's-Lynn afore- 
ſaid within written, to be publiſhed and proclaimed made, 
and George Rively then being mayor of the ſame town of 
"Lynn, and other ſubjeQs of the ſaid lady the queen, to. the 
number of 300 perſons at leaſt then inhabiting and dwelling 
within the ſame town of Lynn, their cordial love and due al- 
legiance from the ſaid queen to withdraw and quit, and with 
the aforeſaid duke of Northumberland and the other traitors 
aforeſaid a moſt cruel. war agaioſt the (aid lady their ſove- 
reign to continue, levy, and -prepare, the ſame Robert 
Dudley the ſaid Ih day of July in the 1ſt year aboveſaid at 
*5.e 7 Co. 1. King's Lynn aforeſaid falſſy and ttaiterouſſy laboured, went 
b Calvin's caſe. about, abetted, and compaſſed, to the final deſtruQtion of 
balk. 631. _*the ſaid. queen, againſt their due“ allegiances, and alſo 
| Note here v againſt her crown and dignity, and againſt the form of the 
—— com tatute in ſuch caſe made and provided. + And afterwards, 
ion iſſued © - +», 8 | F:1% e „ 
to determine in iz · the 19th day of January in the iſt year, of the reign of 
fore ien county the ſaid lady ary late queen of England, the ſame lady 
8 Mary by her letters - patent bearing date at Veſtminſter the 
juſtices 3 ohe ſame day and year, commanded her beloved and faithful 
und Termine” Thomas Hhite knight then mayor of her city of London, and 
for forges, moſt dear couſin and counſellor Edward then carl of 
— county Neriy, and her moſt dear couſin and counſellor Edward 


See 2 H H. P. O then earl of Devon, and her moſt dear couſin and e 
aithlu 


" 


# 


21, 22, 27. ry t $1 b 
1 Henry then earl of Suſſex, and alſo. her beloved and 


19, 21. 3 lnſt dunſe lors Robert Rocheſter knight, comptroller of her 
25. 4 Inſt. 73. 
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| houſhold, Fdivard Haſtings knight, Richard Morgan knight 
her chief juſtice of the bench, Edward Walgrave knight, 
and her beloved and faithful David Brook knight chief ba- 


ron of her exchequer, FHumphry Brown knight, Roger 
Cheimley knight, Edward - North knight, Thomas Pope 
knight, and Robert Brook eſquite recorder of the faid-city of 
London, reciting by the ſame, that whereas the aforeſaid 
Robert Dudley late of London knight, before Thomas duke of 
Norfolk earl marſhal of England, Henry earl of Suſſex, 
Richard' Southwel knight, He 

Shelton knight, William Paſfon knight, Chriflopher Heydon 
knight, Edmund Myndbam knight, Willaam Woodhouſe 
knight, Thomas Gaway ſerjeant at law, Robert Holdich, 
Henry Hobart, Ofvert Moundford, John Corbet, and Nicks - 


| las Rokewood eſquires, her juſtices lately aſſigned in the 


county of Verfoll amongſt other things of all treaſons what- 
ſoe ver, miſprifions of treaſons, inſurrections, rebellions, 
unlawful aſſemblies, and unlawful conventicles, ſpeaking of 
words, confederacies, falſe allegiances, contempts, falſi- 
ties, negligences, concealments, oppreſſions, riots, routs, 
murders, felonies, and other treſpaſſes and offences what- 
ſoever, and alſo the acceſſaries of the ſame, within the 
aforeſaid county of eg by whomſoever and howſoever 
had, done, perpetrated, or committed, and by whom, or 
to whom, how and in what manner, and of other articles 
and circumſtances the premiſſes and every of them, or any 
of them, in any wiſe concerning, more folly the truth, of 
divers high treaſons by him commited and perpetrated then 
ſtood indicted, the ſame lady the queen, conſidering that 
juſtice is an excellent virtue and moſt pleaſing, was defirous 
to exerciſe it before all things, and therefore being very 


- confident of their fidelity, induſtry and circumſpeRion, ſhe 


appointed them, thirteen, twelve, eleven, ten, nine, eight, 
ſeven, fix, five, + and four of them, (of whom ſhe willed 
that there ſhould he ſome two of them the aforeſaid mayor, 
Richard Morgan, David | Brook, Humphry Brown, Roger 
Cholmley, and Robert Brook, ) for that cauſe and cauſes her 
juſtices, giving and granting to them thirteen, twelve, ele- 


enry Bedingfield knight, '7obn 
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ven, ten, nine, eight, ſeven, ſix, five, or four of them Worum. 


(of whom ſhe willed that there ſhould be ſome twa of them 
tae aforeſaid mayor, Richard Morgan, David Brook, Hum- 


fhry Brown, Roger Chomley, and Robert Brook) by the tenor 


cf the premiſſes, full and ſufficient authority and ſpecial 
command the indiament aforeſaid concerning the ſame 


Robert Dudley, with all things touching it, from the afore- 
PART 1, 3 Q ſaid 


- 


1 oy 1 n 


' The Pleadings : The Earl of Leiceſter verſus Heyden. 


| ſaid juſtices of the ſaid lady queen Mary before whom it 
was taken, and in whoſe cuſtody it then remained, to re- 
ceive, and the ſame to inſpect, and at certain days which 
they ſhould appoint for that purpoſe to meet at the Guilaball 
of the city of London aforeſaid, and the ſaid Robert Dudley 
before them to call, and him thereupon to hear and examine, 
and to compel him to anſwer, and at a due end to try, de- 
termine, and adjudge : And alſo ſo many and ſuch good 
and lawful men of the county of Narfo/k, by whom the truth 
of the matter in that behalf might be the better known, at 
the days and place aforeſaid for the cauſe and cauſes aforeſaid 
before them io compel to appear, and the truth thereof be- 
ing found, to give judgment thereon by them in that behalf 
according to the laws, ſtatutes, cuſtoms, and ordinances of 


her realm of England, and againſt the aforeſaid Robert Dud- 


ley to proceed, give ſentence, and adjudge, and execution 
thereof to command to be done, and all and ſingular other 
things which in that behalf ſhould appertain and be requiſite 
to do, exerciſe, and execute. And therefore the ſame lady 
queen Mary commanded them that they ſhould diligently 
attend about the premiſſes, and them ſhould do and execute 
in form aforcſaid. Alſo ſhe gave to all and fingular her of- 
ficers, miniſters, and lieges, by the tenor of the premiſſes, 
firmly in command that they ſhould be attendant, adviſing, 


aſſiſting, obedient, and aiding to them in the execution of 


the premiſſes in all things as became them. Alſo ſhe com- 
manded her ſame juſtices, that the indiQment aforeſaid with 
all things touching it for the cauſe or cauſes aforeſaid to 
them or ſome of them they ſhould deliver, Alſo the ſame 
queen commanded the conſtable of the tower of London and 
bis lieutenant or deputy there, that at certain days and 
places which they, thirteen, twelve, eleven, ten, nine, 
eight, ſeven, fix, five, or four of them (of whom ſhe will- 
ed that there ſhould be ſome two of them the aforeſaid, may- 
or, Richard Morgan, David Brook, Humphry, Brown, Ro- 
ger Chaleley, and Robert Brook,) ſhould make known to 
them, they ſhould cauſe the aforeſaid Robert Dudley to 
come before them, thirteen, twelve, eleven, ten, nine, 
eight, ſeven, fix, five, or four of them, (of whom the 
willed that/there ſhould be ſome two of them the aforeſaid 
mayor, Richard Morgan, David Brook, Humphrey Brown, 
Roger Cholmley, and Robert Brock). Alſo the ſame queen 
Mary commanded her ſheriff of the county of Nerfoll afore- 
aid, that at certain days and places which they, thirteen, 
twelve, eleven, ten, nine, eight, ſeven, fix, 2 
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The Pleadings : The Earl of Leigeſter verſur Heyden. 


of them (of whom. ſhe willed that there ſhould be ſome two 


of them the aforeſaid mayor, Richard Morgan, Dawid 
Brook, Humphry Brown, Roger Cholmley, and Robert Brook) 
ſhould make known to. him, he ſhould cauſe to come before 
them, thirteen, twelve, eleven, ten, nine, eight, ſeven, 
fix, five, or four of them (of whom ſhe willed that there 


ſhould be ſome two of them the aforeſaid mayor, Richard 


Morgan, David Brook, Humphry Brown, Roger Chalmley, 


and Robert Brook) ſo many and ſuch good and lawful men 


of his bailiwick, as well within liberties as without, by whom 
the truth of the matter in the premiſſes might be better 


known and enquired. And morcover the ſame lady Mary 


late queen of England, the ſaid 19th day of January in the 
aboveſaid 1ſt year of her reign, by her certain writ cloſe, 
the tefte whereof was at Heftmin/ier the ſame day and year, 
commanded her moſt dear couſin and counſellor Thomas 
then duke of Norfolk earl marſhal of England, and her molt 
dear couſin and counſellor Henry then carl of Suſſex, and 
her beloved and faithful counſellors Richard Southwel knight, 
Henry Bedinfield knight, John Shelton knight, and alſo her 
beloved and taithful Chri/iopher Heydon knight how defen- 
dant, Edmund Wyndham knight, William Paflon knight, 
Willam M oodbouſe knight, and her beloved Thomas Gawdy 
ſerjeant at law, Robert Heoldich, Henry Hohart, Ofbert 
Maundford, Fohn Corbet, and Nicholas Rokewead eſquires, 
and every of them, then her juſtices lately aſſigned of all 
treaſons whatſoever, miſptiſions of treaſons, inſurrections, 
rebellions, unlawful aſſemblies, and unlawful conventiclss, 
ſpeaking of words, confederacics, falſe allegiances, con- 
tempts, falſities, negligences, concealments, oppreſſions, 
riots, routs, murders, felonies, and other treſpaſſes and of- 
fences whatſoever, and the acceſſaries of the ſame, in the 
county of Norfolk, by whomſoever and howſoever had, 
done, committed, and perpetrated, that all and every in- 
dictments, records, and proceſſes of whatſoever treaſons, 
miſpri ſions of treaſons, or other the premiſſes aforeſaid, 


whereof the aforeſaid Robert Dudley late of London knight | 
(by whatſoever name he ſhould be reputed) was indicted be- 


fore them in the ſaid county of Norfolk, as it is ſaid, to her 


beloved and faithful Themas White knight mayor of her city 


of Landon, and to her. moſt dear couſin and counſellor Aa- 
ward carl of Derby, and to her moſt dear couſin Edward 
carl of Deven, and to others her juſtices aſſigned to hear 
and determine at the Guildhall of her city of Londen afore- 
faid, divers treaſons and other the premilſes aforeſaid touch- 
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| ng or concerning the aforeſaid Robert Dudley, they ſhould 
deli 


liver without delay, together with the writ aforeſaid, that 
they and their companions aforefaid having inſpeQed the in- 
dictment, records, and proceſſes aforeſaid might further 
cauſe to be done therein as of right, and according to the 
law and cuftom of her 4 realm of England ſhould be done. 
And moreover the ſame lady queen Mary afterwards, viz. 
the ſame day and year, commanded her very beloved and 


faithful counſellor John Gage knight of the moſt noble or- 


der of the garter, her lord chamberlain, and her conflable 
of her tower of London, or his lieutenant or deputy there, 
that he ſhould cauſe to come ſafely and ſecurely Robert 
Dudley late of London knight indicted of high treaſon by him 


done and perpetrated, and being in his cuſtody, before her 


beloved and faithful Thomas Mbite knight mayor of her city 
of London aforeſaid, and her moſt dear couſin and counſel- 
lor Edward carl of Derby, and her moſt dear coufin Edward 
earl of Devon, and others her juſtices aſſigned to hear and 
determine, at certain days and places which her ſame juſ- 
tices ſnould make known to him, to anſwer upon the pre- 
miſſes. By virtue of which ſaid letters patent of lady Mary 
aforeſaid to the aforeſaid Thomas White mayor of the city of 
Longon and his companions the juſtices aforeſaid directed, 
the ſame juſtices, viz. the 20th day of January in the iſt 
ear aboveſaid, commanded the aforeſaid Richard Southwel 
Lnight and his companions the juſtices aforeſaid in the ſaid 
county of Norfolk, that they or one of them ſhould ſend be- 
fore the aforeſaid Thomas White mayor of the city of London 
and his companions the juſtices aforeſaid, under the ſeals of 
them the ſaid Rickard Southwel knight and his companions, 
or of one of them, at the Guildhall of the city of London, viz. the 
22d day of January then next following, all and ſingular in- 
dictments, records, and proceſſes of high treaſons before 
them lately taken, whereof the aforeſaid Robert Dudley then 
ſtood indicted, with all things touching them, as fully and 
entirely as they were taken before them and then remained 
in their hands, by whatſoever name the aforeſaid Robert was 
called in the ſame, that they might cauſe further to be done 
therein what of right and according to the law and cuſtom 
of her realm of England they ſhould ſee meet to be done. 
And alſo the aforeſaid Thomas White mayor of the city of 
London and his companions the juſtices aforeſaid, the day 
and year aboveſaid, commanded the conſtable of the tower 
of London, or his lieutenant or deputy there, that he ſhould 
have the body of the aforeſaid Robert Dudley, being detain- 
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ed in the priſon of the lady the queen under his cuſtody; to- 
gether. with the cauſe of his detainment, by whatſoever 
name the aforeſaid Robert ſnould be called in the ſame, be- 
fore the aforeſaid juſtices at the Guildball of the city of Lon- 
don, viz. the 22d day of January at eight of the clock in the 
fore noon of the ſame day, to ſubmit and receive ſuch things 
as the court of the Jady the queen, then and there ſhould hap- 
pen to ordain, At which day and place before the aforeſaid 
Thomas White mayor of the city of Lenden, and his compa- 
nions the juſtices aforeſaid, at heir ſeſſions held at the 
Guildhall of the city of Londen aforeſaid, the aforeſaid. 22d 
day of Fanuary in the 1ſt year of the reign of the ſaid lady 
queen Mary, Richard Southwel knight and Chriflopher Hey- 
don knight, two of the juſtices aforeſaid in the ſaid county 
of Norfolk, by virtue of the writ of the ſaid lady the queen, 
and of the precept aforeſaid, to them and others directed, 
the inquiſition above ſpecified touching the aforeſaid Robert 
Dudley knight, as fully and entirely as it was taken before 
them and their companions the juſtices aforeſaid, before the 
aforeſaid Thomas White mayor of the city of London and 
others his companions the - juſtices aforeſaid, with . 
their own proper hands delivered, to be determin- 
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ſingular the premiſſes being ſeen, and by the court then 

Ow 3 there 1 + it was Goscered 5 aforefaid' Ro- 
ment verbatim bert Dudley ſhould be cart ied by the afortſaid conſtable unto 
E aye the ſaid tower o London; and from thence thto' the middle 
For the ſeveral of the eity of London to the gallows of Tyburn be drawn, and 
parts of thus there be hanged up, and cut down alive to the ground, and 
3 that his entrails ſhould' be taken out of his belly, and be 
Sor 3 Inſt. 210. burnt, the living, and that his head ſhould be cut off, and 
2 Hawk. P. C. his body be divided into four parts, and that his head and 
Wt u thoſe quarters ſuould be put wh re the ſaid late queen would 
there 5g appoint them. F And afterwards, viz. by a certain ad of 
+ See Waket's parliament at Ve miner in the county of Middleſex the 
2 Salk. 632, 12th day of November in the 1ft and 2d years of the reign of 
— opal lord Philip and lady Mary late king and queen of England 
ſed for want of held; it was enacted, amongſt other things, by the ſame 
_ 8 late king and queen, with the aſſent and conſent of the lords, 
bowels. Lilly's (Pifitual and temporal, and of the commons in the ſame. 
Entr. 241, parliament aſſembled, and by the authority of the fame, 
$ Sce Poſt 551. that whereas Henry duke of Saffo/t late of Bradegate in the 
[ + 388 ] ny + of Lekeellar. Fobn Grey late of Brodegate aforeſaid. 
knight, Thomas Grey late of Brodegate in the ſaid county of 

Leicefler knight, Thomas What late of Allingten in the count 
ty of Kent knight, otherwiſe called Thimaj What late of Len- 

don knight, Robert Dudley late of London knight, James a. 

Croftes late of London aforefaid knight, Peter, Carew late of 

London knight, Henry Iſſey late of Sundrich'in' the county of 
Kent knight, Robert Rudſlon late of Botighron' Moncheſey in 
the county of Kent eſquire, William Thimas late of London 
eſquire; William Cromer late of 7 Hal in the county of Kent 
1 Cuthbert Vaughan late of Charte Magna in the 
county of Kent eſquire, Anthony Knivet late of Chedingſlon 
in the county of * i William Knivet late of Lon- 
don gentleman, Walter Mantel the elder late of Monks- Hor- 
ton in the county of Kent eſquire, Walter Mantel the youn- 
er late of Canterbury in the county of Kent gentleman, 
Alexander Brett late of London gentleman, William Petham 
late of Lyndon gentleman, Henry Fant late of Tunbridge in 
the ſaid county of Kent gentleman, T hmas Culpeper late of 
—_— in the ſaid county of Kent eſquire, George Moor late 
of Phuctley in the "ſaid county of Kent gentleman, Thomas 


Brook late of Cobham in the ſaid county of Kent gentleman, 
Legnard Diggs late of Barham in the ſaid county of Kent eſ- 
ire, Thomas Fane late of Tunbridge in the ſaid county of 
Fae Weldon, John Naylor late of Muidſſone in the ſa id 
county of Kent yeoman, John Goldwel late of Charts Magna 
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in the faid- county of Kent gentleman, Hugh Booth late of 
London yeoman, Fobn Woalleck late of Lowghborough in the 
ſaid county of Kent clerk, John Bryſon late of Stawfield in 
the ſaid county of Kent huſbandman, Richard Mund fate of 
Smarden in the ſaid county of Kent glover, Thomas Corte 
late of the iſle of Grain in the ſaid county of Kent labourer, 
Tae Vapellr late of Selling in the ſaid county of Kent la- 

urer, Fohn Read late of Cartham in the ſaid county of 
Kent tanner, Thomas Gawdy late of Wichling in the faid 


county of Kent clerk, Simon Fiddy late of Boxley: in the ſaid 


county of Kent tanner, John Fray late of Tunbridge in the 
faid county of Kent yeoman, Richard Leewwkner late of Ligh 
in the ſaid uy of Kent gentlertian, Peter Mapleſden late 
of Maidſtone in the ſaid county of Kent yeoman, Wilkaem 
Tilden late of Maidſtone in the ſaid county of Kent taylor, 
Fervaſe Mapleſden ſate of Maidſtone in the faid county of 
Kent butcher, William Smith late of Maidſtone in the ſaid 
county of Kent yeoman, Fobn Warrop late of Mil, in 
the ſaid county of Kent gentleman, Henry Springfield late of 
"Boxley in the faid county of Kent fuller, Wilkam Smothing 
late of Arlsforth in the ſaid county of Kent yeoman, Alexan- 
ander Fiſher late of Maidſtone in the (aid county of Kent gen- 
tleman. Robert Merchant late of Maidſtone in the ſuid coun- 
ty of Kent ſmith, otherwiſe called Robert Marſhal late of 

aidſtone in the ſaid county of Kent ſmith, John Stanley 
late of Maidſtone in the ſaid county of Kent taylor, 'William 
Packnam late of Leveham in the faid county of Kent huf- 
bandman, John Allen late of Leveham in the ſaid county of 
Kent hnſbandman, Roger Collier late of Levebam aforefaid 
ſhereman, Thomas Rayner late of Leveham atoreſaid huf- 
bandman, Walter Buckhurſt late of Leveham aforcfaid ſhete- 
man, Robert Studder late of the ſame town hufbandman, 
John Hart of the fame town hufbandman, Ralph Hyrlock of 
Wichling in the ſaid county of Kent labourer, and Robert 
Hilles ot Leuebum aforefaid in the ſaid county of Kent clerk, 
had committed, perpetrated, and done many deteftable and 
abomi nable treaſons, to the great danger of the deſtruction 
of the royal perſon of the ſame late queen, and to the ex- 
treme loſs, diſheriſon, and deſolation of her realm of Ex- 
land, if God of his infinite goodneſs had not in ſcafonable 
time laid open and made known to the ſame lady the queen 
their treaſonable intentions, of and for which treaſons, be- 
ing manifeſtly and openly proved, the faid Henry duke of 
Suffolk and the other perſons aforeſaid lawfully and juſtly, 
PR | according 
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according to the laws of her realm of England, were con- 
victed and attainted, as by the records of their ſeveral at- 
tainders more fully appeared: And the ſaid duke of Suffolk, 
Thomas Grey knight, Thomas Wyat knight, Henry Iſley 
knight, Anthony Knivet, Waiter Mantel the elder, Wilitam 
Knivet, Walter Mantel the younger, Alexander Brett, Tho- 
mas Iſley, and Henry Springfield, for their abominable and 
deteſtable offences juſtly and according to ther ' deſerts ſuf- 
fered puniſhment of death. Nevertheleſs the ſaid late king 
and queen, out of the excellent and accuſtomed goodneſs of 
the ſaid late queen, and for the internal love and cordial at- 
ſeQion which her majeſty always bore towards the public- 
wealth of her ſaid realm of England, and for the preſervati- 
on of her moſt excellent highneis and of that of her poſteri- 
ty, and alſo of the peace, unity, and quiet of ail her ſub- 
jeQs, at the moſt humble requeſt and petition of her ſaid 


ſubjeQs, and of the lords ſpiritual and temporal, and of the 


commons in the ſame parliament aſſembled, granted and aſſent- 
et hat the ſaid convict ions and atiainders of all and ſingular the 
ſa doffenders ſnouſd be approved a d confirmed hy the authe - 


Tity of the ſame parliament. And further by the ſame ad it 


was enacted that the ſaid duke of SU , and the other at- 
tainted perſons above named, for their ſaid abominable and 
deteſtable treaſons by them and every of them traiterouſly 
committed and perpetrated againſt their ſaid ſovereign, her 


crown and dignity," by the authority of the ſame parliament 


ſhould be convicted and attainted of high treaſon. And that 


ſo many of the ſaid attainted perſons aforeſaid above ex- 


113891 


preſſed as at the time of making and publiſhing the act or 
ſtatute ſhould be alive and not pardoned at the will and 


.pl-aſure of the ſaid lady the queen ſhould ſuffer puniſhment 


of death as in caſcs of high treaſon. And that the ſaid Hen- 
ry duke of Suffolk, and all and ſingular the other attainted 
perſons before named, as well thoſe who were alive at the 
time of making the act of parliament aforeſaid, as thoſe of 
whom execution had been + before done for their ſaid trea- 


ſons, ſhouldloſe and forfeit to the ſame lady the queen, her 


heirs and ſucceſſors, all their honours, manors, meſſuages, 


lands, tenements, rents, reverſions, remainders, poſſeſſi- 


ons, offices, rights, conditions, and all other their heredi- 
taments with their appurtenances whatſoever, being of an 
eſtate of inheritance or freehold in their right, and alſo all 
their goods and chattles, of whatſocver names, natures, and 
qualities they were, which they or any of them had the da 
of their ſeveral treaſons and offences by them Oni, 
perpetrated, 


ae ooo ac o@v6o aA oo = SN 


/ 


The Pieadings The Earl of Leiceſter. verſus Heydon- 


perpetrated, and done, or at any time afterwards. And 
that the faid honours, manors, meſſuages, lands, tenc- 
ments, rents, reverſions, remainders, poſſeſſions, offices, 
rights, conditions, hereditaments, goods and chattles by the 
authority aforeſaid ſhould be reputed, veſt, and be adjudged 
to be in the actual and real poſſeſſion of the ſame late lady 
the queen, without any office or inquiſition thereof atter- 
wards to be taken and found; ſaving to all and all manner 
of perſon and perſons, bodies politic and corporate, and 
their heirs,” aſſigns, and ſucceſſors, aud to every one of 
them, other than the ſaid duke of Sei, and the other at- 
tainted perſons aforeſaid, ard their hcirs, and the heirs of 
every one of them, and all and every other perſon and per- 
ſons claiming to their uſes, or to the uſe of any one of them, 
or to the uſe of any of their ſaid heirs, all ſuch right, title, 
uſe, poſſeſhon, intereſt, reverſion, remainder, entry, con- 
ditions,. fees, offices, rents, commodities, commons, titles 
of entry for conditions broken or to be broken given or ac- 
ctued, or to be given or to accrue by realvn of any condi- 
tion broken before the ſaid treaſons committed, and all other 
commodities and. herediiaments whatſoever which they or 
any of them could, might, or ought to have if ſuch act was 
not had or made. Provided always, and it is enaQted by 
the authority aforeſaid, that the aforeſaid act or any thing in 
the ſame contained by any reaſon ſhould not extend to take 
away the benefit oradvantage of any pardon granted under the 
great ſcal of England to any of the perions before mentioned 
in the act aforeſaid by the (aid king and queen, or by the 
queen alone, but that they and every of them may have, 
enjoy, and receive bencht and advantage of all and every 
ſuch pardon to any of them granted, as is aforeſaid, in as 
ample manner as they or any of them might bave done if 
the act aforeſaid had never been made, any thing in [the 
jame contained to the contrary in any wiſe notwithſtanding, 
as by the ſame act of parliament amongſt other things more 
fully appears. And further the ſame Chriſlopher will aver 
that the aforeſaid Robert Dudley knight in the aforeſaid in- 
did ment, and in the atoreiaid commiſſion. made to the 
aforeſaid Thomas White mayor of the city atoreſaid and to 
the other commiſſioners at the guildhall of the city of Con- 
don, and in the record aforeſaid, named, ang the aforeſaid 
Robert Dudley in the act of parliament aforeſaid named, and 
the aforeſaid Robert carl of Leiceſler in the declaration afore- 
ſaid named, are one and the ſame perſon, and not others 
nor divers. By force of which ſaid conviction and * 
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der, and of the act of parliament aforeſaid, the aforeſaid 

hilip and Mary late king and queen of England were ſeiz- 
ed of the tenements aforefaid in which, c. in their de- 
meſn as of fee, in right of their crown of England. And 
being ſo ſeized thereof, by their letters-patent ſealed with 
their great ſeal of England, bearing date at Weſiminſler the 


75 day of January in the ſaid iſt and 2d years of the reign 
4 


the ſaid late king Philip and queen Mary, (which the 


ſame Chriffopher Heydon here produces in court) gave and 


granted to the aforeſaid Chrifloper Heydon, by the name of 


Chriſtopher Heydon knight, the tenements aforeſaid in 


which, &c. amongſt other things, to have to the fame 
Chriſtopher Heydon, the heirs and affigns of the ſaid' Chriſto 


pher, for ever. By virtue of which ſaid letters-patent afore- 


ſaid the aforeſaid Chriſtopher into the tenements aforeſaid 
with the appurtenances in which, c. the aforeſaid time 
when, Cc. entered, and the graſs aforeſaid as the proper 
graſs of him the ſaid Chriſtopher with his ' cattle aforeſaid 


trod down and conſumed, and the ſame treading down and 


Demurrer. 


Joinder in de- 
murrer. 


conſumption of the graſs aforcfaid during all the time above - 
ſaid in the declaration aforeſaid above ſpeciſied continued, 


as it was law ful for him to do. And this he is ready to ve- 


rify, wherefore he prays judgment if the aforeſaid carl of 
Leiceſter his action aforeſaid thereof againſt him ought to 
have or maintain, Sc. 


And the aforeſaid Robert carl of Leiceſter ſays that he by 


any thing by the aforeſaid Chriſtopher don above by 


pleading alledged from having his action aforeſaid againft 
the ſaid Chriſtopher ought not to he precluded, becauſe he 
ſays that the plea aforeſaid by the faid Chriſtopher in manner 
and form aforefaid above pleaded, and the matter in the 
ſame contained, are inſufficient in law to preclude him the 
ſaid earl from having his action aforeſaid againſt the afore- 
ſaid Chriſtopher, to which he the ſame carl of Leicefter has 
no neceſſity, nor is by the law of the land in any wiſe bound 
to anſwer ; wherefore for want of a ſufficient anſwer im this 
behalf he the ſame carÞ of Leiceſter prays judgment and his 
damages OI. by the occafion aforeſaid to he adjndged 

to him, &c. | Obs 
And the aforeſaid Chriſtopher ſays that the plea aforeſaid 
by him the ſard Chriſtopher in manner and form aforeſaid 
above pleaded, and the matter in the ſame contained, are 
good and ſufficient in law to preclude the aforeſaid carl of 
Leiceſter from having his action aforeſaid againſt him the 
ſaid Chriſtopher, which ſaid plea and the matter in the ſame 
contained 
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contained he the ſame Chriſtopher is ready to verify and 

prove as, Cc. And becauſe the aforeſaid earl of Leiceſter 

to that plea does not anſwer, nor the ſame hitherto in any 

wiſe deny, he the ſame Chriſtopher as at firſt. prays, judg- 

ment, and that the aforeſaid carl of Leiceſter may be pre- 
cluded-from having his action aforeſaid + againſt him the 

ſaid Chriſtopher, &c. And becauſe the court of the lady [ + 390] 
the queen here is not yet adyiſed of giving their judgment Continuance. 
of and upon the premiſes, day therefore is given to the 

parties aforeſaid before the lady the queen at Weſtminſter 


until, Ye. next after, Sc. to hear their judgment of and: 


upon the premiſſes, Sc. becauſe the court. of the lady. the 
queen here not yet, Cc. © 


The caſe, was recited in this manner. Robert earl of Lei- The Cask. 
ceſter has here exhibited a hill. of treſpaſs, againit ſir Chriſto- , commiſſion 
pher Heydon knight for breaking his cloſe at Sidiſterne in the of Oyer and Ter- 


county of NVerfolt the 20th day of January in the iſt and mixer is direct - 


ed to divers 


24d years of the reign of king, Philip and queen Mary, es 0 Gras, 
deſtroying his grals,. c. and has alledged: continuance as ting that ſuch 


to the treading down and deſtroying the. graſs until the time a day fir R. D. 


of exhibiting the bill, viz. the 24th day of January in the 8 
13th year of the reign of the preſent queen. And the de- *r _ 
fendant ſays that the place in which the treſpaſs is ſuppoſed miſſioners of 
contains 40 acres of land, 30 acres of meadow, and 60 Ones & Termines 
acres of paſture in Sidiſterne aforeſaid, of which- the ſaid a. 6 
carl before the treſpaſs ſuppoſed was ſeized in hie demeſu as in truth that 

of fee. And he being ſo ſeized, long before the time of the ommiliion 

treſpaſs, viz. the gth day of January in the iſt year of | eng ng, 


reign of queen Mary, at Norwich in he ſhite houſe there in the ind ment 


the county of Norfoth, by an Inquiſition then. taken before was taken be- 


fir Richard Southwel, the ſaid fir Chriſiopben Heydon, Ed. — p 8 

mund Wyndham, knights, Thomas Gawdy ſerjeant at law, granting to 
Robert Holdich, Henry Hobart, Qfbert Moundford, and M. them or any 4 
chalas Rokewood, eſquires, then juitices of the ſaid- late queen of them autho- 


| l | | * ity t | 
Mary,to enquire by the oath ot good and lawful; men of the the indi8 mens 
ſaid county of Nerſell and otherwiſe of all treaſons,, miſ- taken before 
priſions of treaſons, inſurrections, rebellions,, &c, within 2 —— 

a L | = the cced thereupon 

wa | | 2 23s ſpecial jul- 
tices of Oyer and Terminer, tc. by force whereof they proceeded and gu ve judgment of high · 
treaſon againſt fir R. D. upon his ow! conf fin, In thiscaſe the artainder is void and coram 
nox-judice, ſor the latter-commiſſione rs hu d .0-priwer to proceed upon any indid ment bur that 
only taken before 1 5, whereas there was none taken be ore 15, and therefore their proceed - 


ings upon another inditment, viz. upon hat taken before 8 are void. And fir R. D. may 


fy this attainder by ples without being driven to his writ of error, S. C. cited 3 Iuſt. 231. 
Crompt. J. C. 132, b. 1 Bull. 10s, | | 
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the county of Norfolk by whomſoever done, and the ſame 
treaſons and other the premiſſes to hear and determine ac- 
cording to the Jaw and cuſtom of the realm, by virtue of the 
commiſſion of the ſame queen to the ſame fir Richard South- 
wel, Chriſtopher Heydon, and the other perſons above named, 
and alſo to T homas duke of Norfolk, Henry carl of Suſſex, 


Henry Bedingfie'd, John Shelton, William Paſton, William 


Moodbouſe knights, and John Corbet, fourteen, thirteen, 


twelve, eleven, ten, nine, eight, ſeven, fix, five, and 


four of them (of whom the ſame queen willed that there 
ſhould be ſome two of them the aforeſaid Richard Southwe!, 
Henry Bedingfield, Thomas Gawdy, Robert Holdich, Fobn 
Corbet, and Ofbert Moundf:rd) to them thereupon direQed, 
the preſences of the ſaid duke, earl of Suſſex, Henry Beding- 
W oodhouſe, 


and Fobn Corbet being not then expeRed, the ſaid Robert 


earl of Leice/ter, by the name of Robert Dudley late of Lon- 


don knight, ion of Jahn late duke of Northumberland, by the 


verdict of 12 free and lau ful men of the ſaid county of Nor- 


folk was indiQed, for this that whereas the aforeſaid Fobn 
duke of Northumberland late of / ondon, together with Willi- 
am marquis of Northampton, Fohn earl of Warwick, John 


Gate knight, and Thomas Palmer knight, and many other 
falſe traitors and rebels againſt the ſaid late queen, imagin- 


ing to depoſe the ſame late queen, and to kill her, with 
force and arms, wiz. ſwords, c. the 16th and 
days of July in the ſaid 1ſt year of the reign of 


the ſaid queen Mary, at the town of Cambridge in the coun-. 


ty of Cambridge, unlawfully, falſiy, and traiterouſſy with a. 


great multitude of rebels and enemies of the faid queen to 
the nin her of 20- © perſons afſ-mbled together, and there 
in open field traiterouſly put themſelves in battle array, and 
a cruel war falſly and traiterouſly with banners viſplayed. 


prepared and ordained :* The ſaid Robert Dudley late of 


London knight, ſon „f the ſaid duke, as a falſe traitor and 
rebel againſt the ſaid queen Mary his ſovereign, not regard- 
ing his allegiance, but imagining the deprivation and de- 
ſtruct ion of the laid queen Mary, the 18th day of Ju 


of people, the town of the ſaid queen of King's-Lynn in the 
county of Norfolk entered, and the poſſeſſion thereof againſt 


the ſame queen and her will took, poſſeſſed, and in an hoſ- 


tile manner kept, and one Fane Dudley wile of Guildford 
Dudley eſquire, brother of the aforeſaid Robert Dudley, the 
ſaid 18th day of July in the ſaid 1ſt year, falſly and traiter- 

| ouſly 


in 
the ſaid iſt year, with ſorce and arms, and with a mace 
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ouſly cauſed to be publiſhed and proclaimed queen of this 
realm of England, at King's Lynn aforeſaid, and George 
Riveley then being mayor ot the ſame town, and other ſub- 
jects of the ſaid queen, to the number of 300 perſons at 
leaſt, then inhabiting and dwelling within the ſame town of 
Lynn, their cordial love and due allegiance from the ſame 
queen to withdraw and quit, and with the aforeſaid duke 
and the ſaid other traitors a moſt cruel war againſt the ſaid 
queen their ſovereign lady to continue, levy, and prepare, 
the ſame Rober! Dudley the ſaid 18th day of July in the ſaid 
1ſt year, at King's: Lynn aforeſaid falſly and traiterouſly la- 
boured, ahetted, and compaſſed, to the utter deſtruction of 
the ſaid queen, againſt his allegiance, and alſo againſt the 
crown and dignity of the ſaid queen, and againſt the form 
of the ſtatute in ſuch caſe provided. And that afterwards, 
viz. the 19th day of January in the ſaid iſt year, queen 
Mary ſent her commiſſion to fir Thomas White mayor of 
London and to 13 others, reciting that whereas the ſaid Ro- 
bert Dudley before Thomas duke of Norfolk and the 14 others 
above named in the firſt commiſſion was indicted of divers 
high-treaſons by him committed, ſhe aſſigned the ſame fir 
Thomas White and the 13 others named in the ſaid commilſ- 
ſion, and every four of them (whereof ſhe named ſome to be 
of the quorum) for this cauſe and cauſes her juſtices, givin 
and + granting to the ſame 14 and to every f 

them, (whereof ſome were of the quorum) by the tenor of 
the ſaid commiſſion full and ſufficient authority and ſpecial 
command to receive the indictment aforeſaid concerning the 
ſame Robert Dudley, with all things touching it, from the 
ſaid juſtices of the ſaid queen Mary before whom it was 


taken, and in whoſe cuſtody it then- remained, and the - 


ſame to peruſe, and at certain days which they ſhould ap- 
point for that purpoſe to aſſemble together at the guildhall 
of the city of E and to call before them the ſaid Ro- 
bert Dudley, and to hear and examine him thereupon, and 
to compel him to anſwer, and at a due end to try, deter- 
mine, and adjudge ; and alſo to diſtrain ſuch and ſo many 
good and lawful men of the county of Norfolt, by whom the 
truth in that behalf might be the better known, to appear 
before them for the cauſe and cauſes aforeſaid at the days 
and place aforeſaid; and the truth therein being found, to 
give judgment thereupon in this behalf according to the 
aws, ſtatutes, and ordinances of the realm of England, 
and againſt the ſaid Robert Dudley to proceed to give ſen- 
tence, and to adjudge, and to command execution thereof 
| to 
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be done. In which commiſſion there are divers clauſes of 
mandavit, viz. one to the ſaid juſtices that they ſhould de- 
liver the ſaid indid ment with all things touching it for the 
cauſe and cauſes aforeſaid to the ſaid fir Thamas White and 
to his companions, or to ſome of them; and another to the 
conſtable of the tower, to bring the body of the ſaid fir Ro- 
bert Dudley at a day and place to be appointed by the com- 
miſſioners ; and another tothe ſheriff of the county of Nor- 
folk, to return a jury at a day and place, Cc. And further 
the ſaid queen Mary the ſaid 19th day of January by her 
writ cloſe commanded the ſaid Thomas duke of Norfolk and 
the ſaid 14 others his companions and every of them, that 
they ſhould deliver to the ſaid fir Thoma White and his ſaid 
ot her companions all and ſingular indidtments, records, and 
proceſſes of whatſocver treaſons, miſpriſions of treaſons, and 
ether the premiſſes, whereof the ſaid Robert Dudley was in- 
dicted before them in the county of Norfolk. And further 
the ſame queen Mary the ſaid day commanded fir John Gage 
conſtable of the tower to bring the ſaid ſir Robert Dudley, 
being in his cuſtody, before the ſaid fir Thomas White and 
his-other ſaid companions at a day and place which they 
ſhould appoint him. By virtue of which letters · patent the 
ſaid fir Thomas White and his companions ſent their pre- 
cept the 2ath day of January in the ſaid 1ſt year to the 
aforeſaid ſir Richard Southwel and his companions, that they 
or one of them ſhould ſend to the ſaid fir Thomas White and 
his companions at the guildhall aforeſaid the 22d day of the 
ſaid January a and fingular indiaments, records, and 
proceſſes of high-treaſons before them lately taken, of which 
the ſaid Rabert Dudley then was indicted, with all things 
touching 'them. And they ſent another precept the ſame 
day to the conſtable of the tower of London to bring the body 
of the ſaid Robert Dudley before them the ſame 22d day of 

nuary. At which 22d day of January at the place afore- 
ſaid before the ſaid fir Thomas White and his companions at 
their ſeſſions then held at the guildhall aforeſaid, the ſaid fir 
Richard Southwel and ſir Chriflopher Heyden knights with 
their own hands delivered the inquiſition before ſpecified 
touching the ſaid fir Robert Dudley, to be determined as the 
letter and the precept required. At which day and place 
came the ſaid Robert Dudlæy under the cuſtody of the con- 
ſtable of the tower, and he being arraigned upon the indict - 
ment aforeſaid confeſſed the treaſons aforeſaid. Whereupon 
judgment was accordingly given againſt him, viz, that he 
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ſhould be brought back by the ſaid conſtable to the ſaid tow- 
er, and afterwards ſhould be drawn thro' the middle of the 
city of London unto the gallows of Tyburn, and there ſhould 
be hung up, and be cut down alive, and his entrails be 
taken out of his belly, and be burnt, he living, and that 
his head ſhould be cut off, and his body be divided into 


four parts, and that his head and thoſe quarters ſhould be 


placed where the queen. pleaſed to appoint. And afterwards 
by an act of parliament held at We/ftminfler the 12th day of 
November in the 1ſt and ad years of the reign of Philip and 
Mary, it was enacted, that whereas Henry duke of 22 
John Grey late of Bradegate in the county of Leicefler knight, 


Robert Dudley late of London knight, and divers others re- 


cited in the act, had committed many deteſtable and abo- 
minable treaſons to the great danger of the deſtruction of 
the royal perſon of the queen, and the extreme deſolation of 
the realm of England, if God of his goodneſs had not diſco- 
veted to the queen their traiterous intentions, of and for 
which treaſons, being openly proved, the ſaid duke of Suf- 


folk and the other ſaid perſons lawfully and rightfully ac- 


cording to the laws of her realm of England were convicted 


and attainted, as by the records of their ſeveral attainders 


more fully appears, and the duke and ſome others particu- 
larly named in the act were put to death: The king and 


the lords ſpiritual and temporal and the commons granted 


and aſſented that the ſaid convictions and attainders of all 
and fingular the ſaid offenders ſhould be approved and con- 
firmed by the authority of the ſaid parliament. And further 
it was enaQed, that the ſaiq duke of Suffolk and the other 
attainted perſons above-named for their abominable and de- 
teſtable treaſons ſhould be convicted and attainted of high- 
treaſon by the authority of the ſaid parliament. And that 
as many of the ſaid attainted perſons as at the time of the 
making the ſaid act ſhould be alive and not pardoned at the 
will of the ſaid queen ſhould ſuffer puniſhment of death: 
And that the ſaid duke of Soll and all and ſingular the 
other attainted perſons above named ſhould forfeit to the 
queen all their honours, manors, meſſuages, lands, &c. 


and that their offices, &c. ſhould be actually in the 


veen : Saving to all perſons other than the ſaid 
uke and the other attainted perſons aforeſaid, r. 
their rights, title, Cc. as by the ſaid act amongſt other 
things more fully appears. + And further the defendant 
avers that the ſaid, Robert Dudley knight in the indictment, 
and in the commiſſion made to the mayor of London and 
others his companions, and in the record aforeſaid named, 
and 
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and the ſaid Roberd Dudley in the act of parliament aforeſaid 

named, and the ſaid Robert earl of Leicefler in the declarati- 

on named, are one and the fame. perſon, and not divers. 

By force of which conviction, attainder, and aQ of parlia- 

ment the ſaid king Philip and queen Mary were ſeized of the 

tenements aforeſaid in which, Cc. in their demeſn as of fee, 

in right of the crown of England, and being ſo ſeized, they 

by their letters-patent under the great ſeal, bearing date at 

Met minſter the 17th day of January in the ſaid 1ſt and 2d 

years of the reign of the ſaid- late king and queen, here 

ſhewn forth, gave and granted to the ſaid fir Chriffopher 

Hleydon the tenemeuts aforeſaid in which, Cc. amongſt 

other things, to have to the ſame Chriſtopher his heirs and 

aſſigns for ever. By force of which letters-patent the jaid 

fir Chriſtopher into the ſaid tenements in which, Cc. the 

ſaid time when, Cc. entered, and did the treſpaſs, as it was 

lawful for him to do, and this he is ready to verify, Oc. 

And he demands judgment if the earl ought to maintain his 

attion againſt him. And upon this the earl of Leiceſter has 

- demurred in law, and the defendant alſo, $8 

Eafter Term And the maiter was argued the laſt term, viz. in Eaſter 

13 El. term 13 Elizabeth by Fleetwood recorder of London on the 
part of the plaintiff, (the latter end of whoſe argument | 

only heard) and by Anderſon on the part of the detendant. 
Tris. Tem And now this term, viz Trinity 13 Elizabeth, the matter 
13 Elis. was argued again by an apprentice of the middle-temple 
and by ſerjeant Manwoed on the part of the plaintiff, and 

by ſerjeant Loveleſs on the part of the defendant. And the 

counſel for the plaintiff who demurred took upon themſelves 

and endeavoured to prove that the matter alledged was not 

an effectual proof that the earl was attainted, but that the 

judgment given upon the arraignment, and the aQ of par- 

liament, and the patent of the land made to fir Chriſtopher 

Heydon, were all void as to the plaintiff, and that the bar 

had not matter of ſubſtance. And the caſe was digeſted by 

* them into divers points. | 
The firſt was, whether or no fir Thomas White and the 
others his joint commiſſioners could lawfully arraign the 
For the plain · plaintiff upon the ſaid indiQment. * And as to this, the 
ot counſel for the plaintiff argued that they could not, for the 
* i Bulſt. 105. commiſſion was made to the duke of Norfolk and 14 others, 
laſt. 231. being 15 in all, to take the indidment, and it gave autho- 
rity tothem 15 and to every four of them or more (whereot 

two at leaſt appointed ſhould be of the quorum) to take the 
indictment, and it appears by the record that the indiftment 
| | \ 13 Was 
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was taken before 8 only, whereof there was à ſufficient 
number of the guerum, and ſo thoſe 8 who took the indict - 


ment had ſufficient power to take ir, for which reaſon the 


indictment. is good. But the . commiſſion made to the 
mayor of Londim and others recites that he was indi ced be- 
fore the duke of Norfolk and 14 others, and makes them 
juſtices of this caaſe and cauſes, and gives them authotity 
to receive of the juſtices before whom it was taken the in · 
dict ment aforeſaid, and to bear, ixamine, and eompel the afore- 
ſaid Robert Dudley 70 anſwer thereupon, which is, upon the 


indictment taken before 15, and dt a dus end to try, defer- 


mine, and adjudge upon ſuch indictment, and to give ſentence 
and judgment, and to command execution to be done upon ſuch 
indictment, and the mandavit to the duke of Norfolk and 
his companions is to deliver to fir' Thomas White and his 
companions the indifment aforeſaid, which is, the indi- 
mont taken before 16, and no other, for no other is men- 
tioned in the commiffion made to ſir Thomas White and 
others, and the writ cloſe directed to the duke of Nerfhlt 
and others, for them to deliver the indi qt ment to the mayor 
of Londen and others, is direct ed to all the 15, and oo m- 
mands them to deliver the indictment by which the ſaid 
Robert Dadley is indicted before them, that is, before them 


all, viz. the 15, and no other; and it might be that there 
were two indictments, viz. one taken before the 15, and 
another before the 8, and therefore the power given to them 
upon the indidi ment taken before the 65 could not extend to 
that taken before the 8 only; For whieh reaſon they had 


no authority to receive; of fir Richard Southwel and fir Chri- 
topher Heydon the ſaid indictment taken before the 8, nor 
had they any warrant; to deliver it to the mayor of London 
and the others, for the precept made by the mayor and 
others to ſir Richard Southwvet and his companions was void 
(as Manword'(aid)' for all other indi ments but for that 
taken befor t he 15. For they who- made the precept had 
no power to dotit for any other indidtment, and the ex- 
proſſia g of the numbev here, before whom the indictment is 
taken, is a very matetiab thing, and o great weight, for it 
might be that there were two indictments, as it has bern 
ſaid, viz. the one taken before 8, and the other before 15, 


and is might be that the queen's intent was that the mayor 
and the others ſhould arvaigꝗ him upon that mdi@ment * 4 
which. was takt before che 15, und therefore the- numbet 7 
material, and expreſſes certainty, and takes away incertain- 
ty. And to this gurpaſo time, . and number are often 
PART 1. 3 | 5 
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limited and expreſſed, as the apprentice ſaid, d and if a 


> Vin. Abr. tit thing is referred to them, and miſtakes them, all ſhall be 
1 A. void. © As is the caſe in 7 Ed. 3. concerning time, where 
2 (as the apprentice cited it) one brought a writ and recited 
T. 7. Ed 3. that it is contained in the articles made in the time of king 
. % Edwardthe father of king Edward 3. that no ſheriff ſhall put 

% 8 in ingueſts, Ec. and he declared further | according to the 


ſtatute, and the writ was abated by award, becauſe the ar- 
ticles, viz. Articuli ſuper chartas cap. g. were made in the 


time of king Edward 1. and not in the time of king Ed- 
ward 2. who was father of king Edward 3. So that the 
reference to time which was limited for certainty was ma- 


| [+393] terial, and being miſtaken; abated the ſuit. f. And be. 
cited the caſe in 18 Ed. 3. where a ſtatute merchant was 
T. 18. Ed. 3. made to pay anne 16. Ed. 3. and the party ſued execution, 


_— 3 and the writ ſuppoſed the ſum to be paid anno 14. Ed. 3. 


pl. 24. Bro. Fr. and by the ſuit the feoffee was ouſted, and he ſued a writ f 
ror 114. Sta- error in the king's bench, and it was awarded that he ſhould 


tute Merch. 21 be b received to the ſuit ; * for, he ſaid, if upon ſuits in the 


— 
Fo: error, this ſhall be reformed by error in the king's bench, 


Party, nor becauſe it is the higher court. And therefore, he ſaid,” 


ans to the time declares certainty, for it might be that there were two 


writ of error of payment is material, and the ſuit referring to time and 


maitainable. miſtaking it ſhall abate. d So, he ſaid, if a defeaſance is 
Dy. 1. b. pl. S. made of a ſtatute which is recited to be made the 10th day 
of May, where in fact it bore date the 1ſt day of May, the 
47. Dy: 315. defeaſance is void for the miſtake of the time, for the law 

. 100 ſays that inaſmuch as it might be that there were two ſta- 
1 Rol. Abr. 7. tutes, the one bearing date the 1ſt day, and the other the 


e 29 Als. pl. 


4. H. pl. 1. 


* Rel. K. 287. 10th day, the time of the date is material. So that 2 
1. 5. per Coke time certain to which acts are referred is material. And ſo 


.J. 4 Irſt. is it with regard to place. © As if a man will plead the 


]. C: "15, king's letter's-patent bearing date at Jyſiminfer, and in ſadt 

8. H. 6. that 
the plea ſnall 
be adjudged againſt him, for the place is material, and it is 
on a judgment 4 Circumſtance and teſtimony of truth and certainty. So if 
in chancery? the king gives authority to a man to arraign one upon an 
indiQment taken againſt him at Dale in ſuch a county, 


78. a. 2 Finch they bear date at another place, it ſeems e 


40. Hufe if for the variance of the place he has failed, 
error lies in 


parliament up- 


Vide H. 37.H. 
6. 11. 14. T. 


11. Ed. 4. 9. a. where in truth the indictment was taken at another place in 
the ſame county, he cannot arraign him, for the place ſnews 
«P. 17 Ed. 3. . M e on og t5 Dus the 
2 4. pl. 10. 1 ; e 4 3 
Cart. 152. T. 38. H. 6. 34, b. per Choke, 30. b. per Lit. 37. per Nedbam, Mole, 4 
Priſet. 1 Dulſt. 16. f a | FS 


chancery according to the order of the common law there is 


vor 1157 wg ſtatutes payable at ſeveral days, for which reaſon the time 
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the certain indiQiment which the king meant, for it may, 
poſſibly happen that there are two indi d ments of one lame 
matter and thing, viz. the one taken at one town, and 2 
other at another town, and therefote the expreſſing of the 
town ſhews certainly which indid ment was intended. So 
ſhall it be alſo with reſpeQ to.number, for whete a thing is 
referred to number, the number is material. As in. rediſ- 
ſelzin the ſtarute of Merton, cap. 3. is, that the ſheriff, taking 
with him the keepers of the pleas of the king's crown, and other 
lawful knights, in his own proper her fon ſhall ge to the land 
whereof he plaint hath been made; and in 23 . it was 123 af. pl. 7. 
adjudged that the writ ſhould abate, where the ſheriff only Fi'z. Rediſſei. 
took one coroner with-him, there being morein the county, 8 ws; 4 
far the act appoints a particular number, viz. two at leaſt, 1 yuin. 106. 
which number ought to be complied, with, 8 And ſo in a Bridgm. 11g. 
præcipe guod reddat there ought to be two ſummoners, and 
if there is hut one, and the tenant makes default and loſes * 7: 1 
by default, he ſhall have a writ of diſceit, bh And he alſo an 
cited the laſt caſe in 8. H. 7. cqncerning the court of ſtat- „ p. g. H. 4 
chamber, in which the ad of 3. H. 7, cap. I. is, recited, 13 pla ult. Fitz. 
whereby it is enacted that the chancellor, treaſurer, and keeper Bar 262. Bro. 
of the privy'/eal, or two of them, calling to them à biſhop, and Jud A ger 
a temporal lord of the, council, and the two chief juſtices, c. Bridgm. 175 
ſhall baue authority th examine roots, He. and there, it is held Crompt, J. G. | 
that | we © a judge but the chancellor, trealurer,, and 9 * B. $8.3, 
kerper of the ptivy-ſcal, or two of them, and the otherg are Cg 4 ln. 
but aſſiſtants aud aidants, and not ier, but the juſtices 62, and F $48, 65 

Sn | 119 [ ANG, OT, ger, 4 » ; 
there held that it was error if the chancellor treaſurer, and faid'that the 


keeper of the privy-ſeal, of two of them did not call the book of B H 7. 
others, for the numbet limited by the act ought to be ob- — 


ſerved. So the' ſtatite of We/iminſter, 2, cap. 11. ſays, that and contrary to 
when a man has aſſigned auditors 10 accountants, and they —— 
are found in arrears, their bodies ſhall be arręſiad, and by tb OT 
teſtimony of the auditors ſball be ſent and delivered to_ the. next | 
ga of the, ling's in theſe parts, and. ſha/l be received by the h. 
riff or gaoler, and be impriſoned in irou under ſafe cuſtody, and 
ſhall remain inf the Jame 7 bn at their own coſt, until they have © 
ſatisfied their maſter fully of the arrearages, &c. & but there 
if hae àuditor is aſſigned, he cannot commit the accountant 
10 gaol, for the ſtatbre limits ſuch power to two at leaſt ; 
Wherefore the nymber to which the ſtatute has referred the 
thing to be dong dught to be obſerved, And as ads referred 
10a greater number cannot be executed by a leſſer number, 
ſo one who has p ahh him to proceed upon acts 
done before a gremet number cannot proceed upon them if 
3 3 they 


« 2 Ink. 380. 


Trinity Term 13 Elizabeth, in B. K. 


they are done before a leſſer number only, as here. For 
they ſhall not be intended one fame ac, and that which is 
done before 2 5 cannot be intended the fame that is done be- 
fore 8 only, becatſe there may poſſibly be two ſeveral things 
of the ſame kind. And as à great proof that fir Thomas 

Ü bite and his companions had no power to proceed to the 
arraignment of the plaintiff pon the indictment taken be- 


fore the 8 only, where their commiſſion gave them power 


to proceed upon the indiQment taken before 15, the ap- 
| 2 Aſs. pl. 5. pre nt ice cited the caſe in 2 Aſs. pl. 5. 1 where m attaint 
5 8 there brought the writ ſuppoſed that the verdiQ paſſed before 


taint 47.1 Bulſt 4 juſtices, whereas by the record it paſſed before 2 only, and 


105. And ſee there Herle faid that he had no warrant to take the altaint. 


the Lke point | [2 Vs. 3H bid 3630; CES 2 
2 Ed. 3. pl. 13. Fut, the apprentice ſaid, in 31 Af. pl. 1. in aſſize 


3 A fs. pl. 2, rent, the tenant heretofore prayed in aid of the king, and 
2 H. H. P. c. afterwards the 1 put forth a writ of procedende, by 
2 * which writ he ſuppoſed that the eſſize was arraigned before 
the vx { re Sten f and Byrton, whereas it was arraigned before them 
paſs beſore 2, and Shgrd alfo, and there judgment was demanded if upon 


where in ſact it G1; 40 | | | * | ' 
paſſed before ſuch writ they would take the affize, where Stoner ſaid, 


an it the writ ſuppoles no deceit, for if it was arraigned before 


had been good ** them three, erge before two, wherefore anſwer,” and he 
— pl ſaid that there was a writ of , non omnes. Foe which two. 
inct mi,, Caſes there appears a plain diverſity, and that the one part 
4 Finch 21. thereof is in effect our caſe: For as the writ, which ſup: 


= 31 Aſs,pl. 1. on 


Fitz. Aſſize 303 but before two of them, was not a ſufficient warrant. to 


Bro. Variance Herle chief juſtice of the common bench, and to his compa- 
7 A 106. nions, to take the attaint, but that there they fhould ceaſe 
his companjons, which recited that the indiftment was ta- 

ken before 15, was not a en warrant to arraign him 

upon the indictment taken before 8 of the x5. But in the 

other caſe of 31 A. the precedende which, ſaid that it was 

[ + 394 ] Þ taken before two, whereas it was taken before them two 


* See 2 Finch and another, was true. For, as Manwood ſaid, the great- 


21, many go. er number contains the leſſer, and 
caſes to th 


if he was arraigned be- 
fore three, ergo he was arraigned before two. And fo in 


rurpoſe. our caſe if the indictment had been taken before all the 18, 
and the commiſſion to fir Thomas White, and the others had 

recited that the inditment_ was taken before fir Richard. 

Sexthwel and the ſeven others, and had given, them autho- 

rity to arraign the plaintiff upon the ſame indig ment, they 

_ perhaps have proceeded, for there woyld have been 

no falſity in tbe recital, becauſe the leſs is comprehended 

2 K . a * in 


to take ir, fo the commiſſion here to fir Thamgs White and 


WY EE HOT Oxon TO RP wg : SE. SR EY TY 


Ng 


or ON” TI Oy 
oe 1 


The Earl 6f Liictfter oev/ut Heydon, in B. R. 


in the greater, but not e contra, for. the leſs docs not com- 


rehend the greater, and that is our caſe here. And ſo is 
he diverſity, for which reaſon the arraignment was not du- 
Ty done. A 
much upon this as they did upon the other points. 
The ſecond point was, admitting that the arraignment 


nd the counſel for the defendant did not inſiſt ſo 


2 Point. 


was not duly done, whether it is abſolutely void, or only Por the defen- 
voidable by error or otherwiſe. For Anderſon laid, if it he 


ſhould be granted clearly. on their part that the arraignment 
for the cauſe ſhewn was not well and duly done, (which he 
would not fully confeſs) yet, he ſaid, it is not void but void- 
able, becauſe fir Thomas Mhite and his companions had 

wer by their commiſſion over the treaſon nient ioned in the 
indictment, for the queen in the commiſſion recites that 
Robert Dudley was indicted of divers high treaſons, and aſ- 
ſigns the ſaid fir Thomas White and others for that cauſe and 
cauſes her juſlices, and gives them authority to call before 
them the ſaid Robert Dudley, and to Rar and examine him 
thereupon, and to compel him te anſwer, and at a due end to 
try, determine, and adjudge, and to make a jury appear be- 


fore them for the cauſe and cauſes aforeſaig: And, he. ſaid, 


the cauſe is the matter, and the matter is the cauſe, and 
the cauſe and the matter is nothing elſe than high treaſon, 
and of this the queen has made them juſtices, giving them 
authority to call the faid Robert before them, and to hear 
and examine him thereupon, that is, upon the treafon, and 
to makea jury appear for that cauſe, which words alone, if 
all the reſt of them had been omitted, are ſufficient for the 


commiſſioners to meddle with the matter. For he who is 


made a juſtice of treaſon has thereby power to proceed up- 
on the treaſon, and to give judgment that the perſon ſhall 
be executed or acquitted, - for this is the office 1 a juſtice of 
treaſon, And if they who have ſuch authority proceed up- 
on the treaſon unduly, and do not make the party to be 
newly indicted before them, but arraign him upon an in- 
dictment for the ſame matter taken before others, which is 
not duly brought to them, this cannot be void, but voidable 
by error. For when any court has power over a thing, and 
proceeds to give. judgment upon it, and the dye circum- 
ſtances of law are not obſerved in all points, the judgment 
given (hall not be void, but voidable by error. b As it judg- 
ment is given upon a plea of land in the common bench 


upon plea of the parties, where there is no original, this is 4, 


not void, but voidable by error. © And a fine levied in the 
common 


Kelw. 19. b. per Vuviſor, contra per Keble. 


. 


P. 7. Ed. 4. 
pl 6 Bro. Error 
164. M. 11. H. 7. 
I 14. Bro. 


gary 78. 


M. T. Bro. 
| Judgment 114. 
in fine. 10 Co. 77. a. Sed. Contra B. N. C. ſ. 461. © 'T.26 H. 6. Fitz. Aſſize 13. Bro. 
396. Fitz. Error 28. Bro. ent 130. P. 21. Ed. 4. 4. b. per Tremail. M. 41. Ed. 4. 62. a. 
fer Brian, Bro, Fines 97. Co. Litt. 352. b. 2 Inſt. 513. 5 Co. 38. b. 2 Rol. Abr. 14. pl. 4. 


* 22 Aſs. pl.64. 
Bro.Error 120, 
Faux Judgment 
11. Judgment 

6 Ireſpaſs 
238. Kitch. 284. 
1 Finch 24. 
2 Finch 36. 
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common bench without an original is not void, but voida- 
ble by error. d And hereupon he cited the caſe in 22 .. 
pl. 64. where one R. entered in court-baron a plaint of 
treſpaſs againſt F. and counted againſt him in « plea of land 
to damages, &c. The defendant pleaded that no man 
ought to anſwer touching his freehold without the king's 
writ, and demanded judgment if the court would take co- 
nuſance of ſuch plaint; and becauſe he would not ſay any 
other thing, the court awarded him non-detendant, and 
that the party ſhonld recover agamſt him damages of eight 
marks, and by the command of the ſteward the officer took 
four horſes of J. in name of execution, and J. brought a 
bill of treſpaſs, and there it was touched whether the judg- 
ment given in the court-baron was void or voidable, and at 
the end it was awarded that the plaintiff ſnould take nothing 
by his writ, becauſe the court had juriſdiction of the land, 
for it was held of the manor, and therefore it was ſaid to 
the plaintiff that his recovery was by writ of falſe judgment : 
But there it is admitted that if the judgment had heen given 
upon a covenant or contract made out of the juriſdiction of 
the court, it had been yoid, but not in the other caſe, be- 
cauſe the court had juriſdiction. And ſo in our caſe fir 
Themas White and his companions had juriſdict ion over the 
treaſon by the ſaid words of their commiſhon, and then the 
judgment is not void but voidable, and the party is driven 
to a writ of error by the courſe of the common law. But 
ſuch writ is taken away by the ſaid act of parliament, for the 
words of the act are, that the queen and the lords and commons 
have granted and aſſenied that the ſaid conviftions and attain- 
ders of the ſaid offenders ſhall be approved and confirmed by the 
authority of the parliament, and that which. is confirmed by 
parliament is made indefeaſible, alt ho' it were defeaſible be- 
tore. Alſo the ſtatute of 33. H. 8. cap. 20. enads, that if 
any perſen ſhall be attainted of high treaſon by the courſe of the 
common law, every ſuch attainder by the common law ſhall be . 
as goed force, value, and effett, as if it had been made by the 
common authority of parliament, which aQ alſo takes away all 
error that was in the attainder, if there was an attainder. 
And each of the acts veſts the land of the perſons attainted 
in the queen actually without office. Wherefore it ſeemed 
to Loveleſs and Anderſon that the attainder of the plaintiff is 
made indefeaſible, and that his land was in the queen with- 
out office, and that the patent made thereof to fir Chriflopher 


Heyden was good, and that therefore he ſhould be diſcharged 
ot the treſpaſs. t 


But 


cauſe and cauſes are theſe? it will be anſwered, high trea- 


treaſons ſpecified in the indiQment ; but in what indiQ- 


ſon, and there is no ſuch indictment, from thence it fol- 
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But this argument waz on the other band impugned by E nr for the 
the counſel for the plaintiff for two cauſes, and by them it plaintiff. 
was inſiſted that the letter and ſenſe of the commiſſion would 
not ſuffer ſuch expoſition as hath been made, but that it 
gave authority to the commiſſioners to proceed only upon 
the indictment ſpecified, and not upon the treaſon generally. 

One cauſe was, for that no treaſon is particularly ſpecified 

in the commiſſion made to fir Thomas White and others, for 

the commiſhon recites that whereas Robert; Dudley was in- 

dicted before the duke of Norfolk + and others for. divers high | 305 
treaſons by him committed, the queen aſhgned them her juſ= 
tices for that cauſe and cauſes. And if we ſhould aſk what 


ſons? but what high treaſons? for there are many high 
treaſons, and of divers natures 5 it will be anſwered, the 


ment ? the anſwer is, in the indiQment ſpecified in the 
commiſſion; and what indi&ment is that ? it will be an- 
ſwered, the indictment taken before the duke of Norfolk 
and 14 others, to which it may be ſaid that there is none 
ſuch, ex guo ſeguitur that they ſhall not arraign him upon 
any treaſon, for if they muſt arraign him upon ſuch treaſon 
as is ſpecified in ſuch indictment, and upon no other trea- 


lows that there is no treaſon ſpecified by the relation, and fo 

the relation to that which is not makes the thing referred 

void, As if one has lands in Dale of his own purchaſe, and 

he makes a leaſe for 20 years to another of all his lands in 

Dale, if he ſtops there, the leſſee ſhall have all his lands in 

Dale ; * but if he carries on the ſentence further, and ſays, G 4b. 2 

& which he has by deſcent from his mother, and he has — 
no lands by deſcent from his mother, there the leaſe is ut - Ante 270 (a). 
terly void, becauſe he has referred the certainty to a thing 


which is not, which relation deſtroys the thing referred, 


and makes it to be nothing. * But if the leaſe had been of, 1% k. 
the manor of Sale in Dale which he had by deſcent from his Cat. 150 
mother, whereas he had the manor of Sale by purchaſe, and Keby. 3. b. 
not by deſcent from his mother, in ſuch cafe the leſſee ſhall 

have it, becauſe the manor of Sale in Dale was certain 

enough without any further certainty expreſſed, -and the 

ſaying, ** which he had by deſcent,” was not requiſite, in- 

aſmuch as there was ſufficient certainty before, but it is ra- 


ther ſurpluſage or ſuperabundance of certainty. And fo it « M. 2-Ed. 4. 


is 29. b. Fitz. Re- 
Grants 92, Fleadings 92. Dy. 50. pl. 7, 8. 2 Co 33-b. 34. 3. Ero. C $48, Flache . 
. 5 . . 7 . 3 . . 5 Js 0 ; X. 
= Vin. abr, tit, Releaſe 2. 3. Pl. 2. * 2 pl. 6. Ante 191 (o) and (q). | 
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ie ken in 2 Bad 4. for thete it is held chat if one feleaſes 


all his right in all the lands in Dale which he has by deſcent, 


be ſhall ſay that he has no lands by deſcent, and ſo ſhall 
avoid the releaſe, - altho? he has other lands there; but if he 
releaſes all his right in Nchite Acre in Date which he has by 
deſcent, there he ſhalinot avoid the releaſe by ſaying that he 
has not White Aore by deſcent, but by purchaſe, for the re- 
lation to the deſcent. was in vain, inaſmuch as certainty ap- 
peared before. So that there is a diverſity where a thing in- 


certain is referred to another thing, and where a thing cer- 


tain is ſo referred. And in our caſe if the treafon whereof 
the plaintiff was indicted had been certainly expreſſed in the 
commiſſion made to fir Thomas White and others, there 
would have been more colour to ſupport the objeQion, but 
inaſmuch as no treaſon is particularly expreſſed, but it is 
ſaid, of divers high treafons, and the certainty of ihem is re- 
ferred to an indictment taken before 15, where there is no. 
ſuch indictment, the thing referred and the whole clauſe is 
void, and no authority is given thereby to fir Thomas White 
and the others his joint commiſſioners. | 
The other cauſe was, for that the clauſe which conſtitutes 
them juſtices does not ſtop there, nor is it an abſolute ſen- 
tence of itſelf, but that and the (thereupon) and all the other 
clauſes are referred to the indi&tment only; for immediate- 
ly after. the clauſe of aſſigning them juſtices for that cauſe 
and cauſes, it follows, giving and granting to them, thirteen, 
twelve, &c. and every four of them, whereof fome to be of the 
quorum, full and ſufficient authority and ſpecial command to re 
ceius the indifiment goed concerning the fame Robert Dad- 
ley, with all things touching it, from the afdreſaid juſtices 0 
the ſaid lady the queen before whom it was taken, and in who 
cuſlody it then remained, and the ſame to inſpect. So that the 
(giving and granting) being part of the ſentence refers to the 
ſubſtantive (queen), which before declared how they ſhould 
be juſtices, and what they ſhould do. And fo does the reſt 
of the ſentence afterwards, viz. and at certain days which 
— ſhall appoint for that purpoſe to meet togetber at the Guild- 
h * city of London afereſaid, and to call the ſaid No- 
bert Dudley before them, and to hear and examine him there- 
on, and to compel him tv anſwer, and at a dur end to try, 
termine, and adjudge. In which cafe the ( 2 and 
all the reſt is referred to the indictment, for the ſever 


of the ſentence proceed regularly in order, for firſt the 
queen gives them authority to ſend for the indictment, and 
to receive and peruſe it, and to aſſemble themielves toge - 

ther 


parts. 
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ther at Guildhall, and to call the ſaid Robert Dudley before 


them, and to hear and examine him therefor, and to com- 
pel him to anſwer: In which caſe the (therewpen) muſt of 
neceflity be referred to the indictment, for 1 cannot 
compel him to anſwer, nor adjudge him before he is in- 
dicted, for the indictment is the thing to which be ſhall 
anſwer, and it is the foundation of their judgment, for 
which cauſe the (thereupon ) is referred to the indictment, 
And in the clauſe next after, viz. and alſo to diſtrain ſo ma- 
ny and ſuch good and lawful men, Wc. for the cauſe and cauſes 
aforeſaid to appear before them, the words (for the cauſe and 
cauſes aforeſaid) ſhall be referred to the indiQment, and to 
the matter thereof, and not to the matter of it only without 
the indid ment. And to this ſenſe alſo piainly rends the 
mangavit afterwards to the firſt juſtices, viz. that they ſbould 
deliver to them or fome of them the indifiment aforeſaid with all 
things touching it for the cauſe and cauſes aforeſaid, tor it ſhall 
be delivered to them to the intent to proceed upon it, and 
it would be in vain fo to do, if fir Thomas White and his 
companians were abſolute judges of the treaſon, and might 
indi& him de novo. And in the king's commiſhons and 
charters, as well as in all decds of writing, all the parts of 
them ought to be conſidered together, and one part ſo con- 


ſidered will give light to another, and it is not the office of 


an expoſitor to reſt upon one ſentence only, and to make 
ſenſe of that at the ſame time that he makes all the reſt to 
be of no force. For if a man makes a deed of feoffment, 
with a letter of attorney to enter into the land, and thereof 
to take ſeizin and poſſeſſion, and afterwards to deliver ſeizin 
to the feoffee, there if the attorney will enter and keep poſ- 
ſeſſion for three or four months, and take the profits, he 
does not do well, and yet the words in the + firſt part of the 
letter of attorney are, that he ſhall enter and take ſeizin and 
poſſeſſion, but he ought to execute the latter part alſo, 
which is, to dehvyer ſeizin over, and that ſhall be done 
preſently by the ſenſe of the latter part. So that all the parts 


of every deed ought to be fulfilled. And ſo in our caſe all 


the parts being conſidered, fir Thomas White and his com- 
panions are juſtices only of the indictment ſpecified, and 
have power to arraign him upon that only, and they are not 
abſoſute jndges of the treaſon, and therefore if they being 
ſpecial juſtices of this indictment only, which was taken 
before 15, exceed their authority by arraigning the plaintiff 
upon another indiQ@ment, viz. upon one taken before 8 of 
the 15, the whole is void and coram non judice. And it is 

not 


{ t 396] 
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Ante 394 le). not like to the caſes put, viz. * of a fine levied without an 
d ane 206 (Hh. original, or to the ſaid caſe in b 22 4s. for in thoſe caſes 
they! had authority over the thing, and the thing was within 
the juriſdiction of the courts, but the order was miſuſed, in 
which caſe the acts ſhall not be void but voidable. But here 
fir Thomas White and his companions were not juſtices 
otherwiſe, nor for other cauſes than thoſe aſſigned by the 
queen's commiſſion, and if they are aſſigned to do one 
| thing, and they do another, that other is without authori- 
„M. 9 Ed. 4. ty. As. if one is choſen arbitrator to make an arbitrement 
4. 2, per Choke, upon one particular thing, and he makes an arbitrement 
_ Welt's Symb. upon another thing, ſuch arbitrement is utterly void. So 
pt. 2. fo. 167. b. 8 a x A 
here that which fir Thomas N bite and his companions did 
was coram non judice, and meerly void. And therefore each 
of the reaſons here given anſwers and avoids the objection 
which has been made on the other fide, and proves that the 
8 was never attainted. 82 
f he third point which was argued was upon the act o 
9 __ parliament. For ——_ and Loveleſs ſaid that altho' the 
judgment of fir Thomas White and others was void, and the 
plaintiff not attainted thereby, yet the act and the eſtoppel 
in it ſhall-a'taint him in fact or by concluſion. For the 
act recites that he, amongſt others, had done abominable trea- 
ſons, for which he, amongſt others, was attainted, and the 
parliament approved and confirmed the attainders, and fur- 
ther it was enacted that the ſaid duke of Suffolk, and the at- 
tainted perſons above named, for their abominable treaſons 
ſhould be attainted of high treaſon by the authority of the parlia- 
ment; in which caſe if he, viz. the Shin, was not at- 
tainted before, then the confirmation is void. But then by 
the ſecond part of the ſentence he is attainted, for the ſta- 
tute ſhall not be void to all intents, but ſhall ſome where or 
other be of force againſt him, and if the firſt clauſe is with- 
out effect, the ſecond ſhall take effect. For the makers of 
the act had a full intent to ordain ſomething touching the 
plaint iff and his treaſon, and to make ſuch an expoſition of 
the act as would * confound the text is not the office of an 
„Mala gi expe- ex poſitor. And altho' the act ſays, the duke of Suffolk, and 
e Lx ese the attainted perſous above named, and the plaintiff was not 
textur. Ante 196 attainted, yet he is comprehended in the intent of the 
(*) 288 (f. makers of the act, and ſhall be taken to be one of the perſons 
above named who are recited to be attainted ; ſo that the 
word (attainited ) ſhall not deſtroy the whole matter, ſecing 
his name and ſirname are well recited, for it appears pre- 
cilely to be the intent of the makers of the act to attaint ys 
which 


*. > T9 IE 0 0 


oth JE: HE i ng © 


which intent is thejprincipal thing that-expoſitors of ſtatutes 


tent of the makers of the act to be ſo by the implication of f 
the words; a multo fortiore in our caſe hy the preciſe words 


_ ligament, it ſha!l be taken that they intended to attaint him, 


The Earl of Leiceſter verſus Heydon, in B. R. 


ought to regard. And Anderſon laid, the act of 29. H. 8. 
cap. 10. which enacts that women ſhall nat have dawer, where 
lands were aſſured to them and their huſbands for jointure, has 
a.proviſo that if any woman has lands aſſured after marriage 
to her for her life, that then eg woman may at her _ . 
aſter the death of her huſband refuſe to have and take the lands 
9 aſſured to her for her jointure, and demand her dower ; and 
foraimuch as the ſtatute ſpeaks of an aſſurance after marri- 
age, 9 it has been held that if the aſſurance be made before Co. Litt. 36. h. 
marriage ſhe ſhall not refuſe it, for the judges took the in- 28 * 


of rehearſal of his name and firname, and his treaſon, and 
his attainder, and by the words further that the attainted 
perſens before named ſhall be attainted by the authority of par- 


for the preciſe words exceed all implication. 

And if the latter words of the clauſe are not ſufficient to 
attaint him, if he was not attainted before, yet by the firſt 
recital of the attainder, and by the confirmation of it, he is 
eſtopped to deny the attainder, becauſe he is party and privy 
to the act, for every ſubject is party and privy to an act of 
parliament, and therefore this his recital by matter of re- 
cord of his own attainder ſhall conclude him to deny it. 
© And hercupon Loveleſs ſaid, ing H. 6. a man who had, „ . 6 
made a defeaſance by indenture of a deed was thereby eſ- „ 72 
topped to deny the deed, and if by ſuch recital by indenture, toppel 26. Bro. 
which is but a matter in deed, he ſhall be eſtopped to deny 5: <* - 9. H.6. 
the thing to which the indenture has relation, @ fortiore in 2 
our caſe he ſhall be eſtopped to deny the attainder to which 24, but contra- 
the act of parliament, which is a matter of the higheſt re- I to _ opi- 
cord, has relation. And he put many other caſes of eſtop- RE 
pels by matters in deed, and matters of record, to enforce 
the eſtoppel here. And therefore upon this and many other 
caſes cited and things ſaid they concluded that the plaintiff 
was attainted, or at leaſt that he was eſtopped to ſay other- 
wiſe, and that his land in which the treſpaſs is aſſigned was 
by this act and the ſaid act of 33 H. 8. veſted in queen 
Mary, and that her patent to fir Cbriſſopher Heydon was 
On the other hand it was argued by the counſel for the Een forthe 


plaintiff. And the apprentice and anword ſaid that the 3 


ä intent here an ac 
8 | of parliament 
recites that A. is attainted of high treaſon, and approves and confirms the ſaid attainder, and 


* 
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intent of the makers of the act was only to confirm the at- 

tainder before had, if there was any ſuch, and not to at- 

taint the plaintiff Je novo, if he was not attainted before. 

For the firſt wr ares 2. 2 the 2 were attaint- 

ed before, + as by the records of their ſeveral attainders applars, 

[397 } 8 they a ng parliament —— and aſanted x the 
ſuid attainders be approved and confirmed by the authority of 

the parliament. In which caſe there are three things to be 
obſerved, firſt, the allegation, that they were attainted, 
ſecondly, the reference to the records of their attainders, 

thirdly, the confirmation, which confirmation cannot be 

but upon matter precedent. For a confirmation does not 

ercate anew thing, but gives ſtrength to a thing which was 

before. And from theſe three things it is manifeſt to every 

one that the makers of the act took it that they were attaint- 

ed before, and that they intended to fortify that attainder. 

And when they went further and ordained that the ſaid duke 

of Suffolk and the attainted perſons above named ſhould be at- 

tainted of high-treaſor by the authority of parliament, theſe are 

but words of confirmation alſo, and not of a new attainder. 

For a perſon attainted for an act cannot be again attainted 

for the ſame act, for an attainder is a conviction of any 

perſon of a crime whereof he was not convicted before, for 

he cannot be twice attainted, becauſe as much is done by 

the firſt act as by the ſecond, for by the firſt attainder he 

ſhall have execution of death, and ſhall be out of the law, 

and ſhall forfeit as much as he ſhould do if he was attainted 

again, and therefore one attainder is ſufficient, and by tlie 

law he'cannot be attainted afterwards, for it is a * plea 

for one arraigned to ſay that he ſtands attainted of the ſame 

offence, for the law ſays that it ſhall be in vain to do act: 
Which are ineffectual. But the apprentice ſaid that a man 

_ 2 5- attainted of felony may be arraigned for treaſon, becauſe it 
Bond l is a higher offence, and the eſcheat for treaſon ſhall be to 
Treaſon 11. the king of whomſoever the land is holden, if the treaſon is 
commited before the felony : But where the offences are 
equal, a perſon attainted ſhall not be arraigned again. 
And for this cauſe he cannot be here attainted by the parlia- 
ment, but the latter words of attainder in the act ought to 
be taken as a'confirmation; and to be of the ſame effect as 
the firſt confirmation 1s, becauſe the words cannot be a 
| confirmation 


* 


farther cnads that he ſhall be attainted by the authority of parliament, both theſe clauſes are 
hut clauſes of confirmation, and not of a new attainder, for none can be attainted twice ſor 


the ſame offevce, and therefore if in fat A. was never attainted, this act cannot be made uſe 


* © of a+ an attainder of him de neve. 
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confirmation and an attainder alſo, and ſo there is a double 
confirmation. As if. the king by his letters-patent recites 
that whereas he by his letters-patent before had made J. S. 
who was born beyond ſea, a denizen, he confirms the ſaid 
letters-patent, and further grants to him that he ſhall be 
from thenceforth a denizen, in ſach \caſe J. 8. cannot 
plead for his legitimation the ſecond letters-patent, becauſe 
they recite that he was a denizen before by the firſt letters- 
patent, and ſo he is not made a denizen by the ſecond let- 
ters-patent, but both the clauſes ſhall be taken as a confir- 
mation, becauſe they cannot have two effeds, the one 
contrary to the other. And ſo, he ſaid, if the king by his 
letters-patent reciting that whereas he by his letters-patent 
bearing date before had manumiſec A. B. his villain, he 
now ratifies and confirms his ſaid manumiſſion, and fur- 
ther manumiſes him, now if the king impeaches him as his 
villain, he cannot plead that the king manumiſed him by 
the ſecond letters-patent, becauſe they recite that he was 
manumiſed before; and therefore both the clauſes in the 
ſecond letters · patent ſhall enure as a confirmation, inaſ- 
much as they cannot be a confirmation and a- new manu - 


miſkon alſo. * And he eited the opinion of Huſſey in r. 9. H. 5. 2 
9 H. 7. where it appears that the king had granted certain Fitz, Eſtoppel 
lands to a man by his letters-patent, and afterwards the 54. 8 C067. 


Contra Ante 


ſame king by his ſecond letters · patent made by authority of 156 (1). 


parliament reciting his former grant ratified and confirmed 
the eſtate of the patentee, and further ſaid, damns et convedi- 
mus the ſame land to the ſaid patentee, and the patentee 
pleaded the ſecond Jetters-patent made by authority of par- 
liament by way:of igrant; and not- by way of confirmation, 
and there Huſſey chief juſtice held clearly that he could not 
plead them by way of grant, but by way of confirmation, 
for inaſmuch as the land paſſed by the firſt letters- patent, 


it could not paſs by the ſecond lſetters-patent. The like. T. 7. H. 7.14. 


caſe, he ſaid, is in 5. M. ). in an action of treſpaſs brought 

by the pravoſt and ſcholars of Cambridge, where by replica - 
tion they pleaded that king Henry 6. at his parliament held 
ſuch a day with the aſſent of the lords and commons, re- 
citing that whereas two years paſt he had granted the land 
to the faid provoſt and — for ever, che king by His 
ſaid: ſecond: letters · patent ratified and confirmed the ſaid 
land to the faid provoſt and ſcholars for ever, and alſo by 
the/autbority of the parliament aforeſaid gave and granted 
the ſaid / land to them, by force of which ſecond letters- pa- 
tent they entered and were ſeized, ſo that theſe ſecond let - 

| | ters= 
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ters · patent were uſed by way of grant, and not of confir- plai 

mation, and by the better opinion (as he took it) the plea in t 

was not good, becauſe the land could not paſs by the ſecond that 

letters · patent except it was ſhewn that aftey the firſt letters gra 

patent the land came again to the king's hands, but the ſe- cha 

cond letters- patent ought to have been pleaded as a confir- {wo 

mation. But, he ſaid, if the king grants to a man paſture. em 

for two oxen in his land, and afterwards the king by his fe- the) 

cond letters-patent reciting his firſt grant confirms it, and bur, 

further gives and grants to the firſt grantee paſture for two to b 

oxen in the ſame land, there theſe ſecond letters - patent gra! 

thall enure as a confirmation of the. firſt grant, and alſo as per / 

a new grant of paſture for two other oxen, ſo that the gran- ot h 

tee ſhall have paſture for four oxen in the whole; for in the 

this caſe the thing mentioned in the confirmation is one, hav 

and the thing in the grant is another, and ſo every part has and 

vin. Abr. tit. relat ion to a ſeveral thing. But where the thing mentioned ter, 

Grants H. 13. in the confirmation and in the grant is the ſame, and is not hap 

pl. 66. nor can be ſeveral, as in the caſes of land, and of infran- diſe 

Le chiſement of a villain, or naturalization of an alien, it is fore 

otherwiſe. - And ſo is it in the caſe of an attainder, which is 

can but be once, for the plaintiff could not be firſt convict- An 

| ed by parliament, becauſe he was convicted before, and his 

N therefore it is impoſſible that the makers of the act could der 
intend to attaint thoſe by parliament who they ſaid were at- re 
tainted before, nor will the words ſuffer ſuch thing. fa 

Another cauſe to prove that it was not their intention to att 

attaint him by the act, and that the words themſelves do anc 

not import ſuch intention, is the word | [ attainted), which ing 

is placed in the clauſe of the attainder, and in all the clauſes the 

aſtec wards, and has relation to the perſons named in the but 

act. For the words are that the ſaid duke of Suffolk and the” wh 

other. attainted perſons above-named be convifted and attamted_ | 


of bigh-treaſon by the authority of the ſame parliament. And ſaic 
[ + 398 ] afterwards + in another clauſe it is, that the ſaid Henry duke” wh 
of Suffolk and the other attainted perſons before named fur fit CAL 
0 the queen alli their lands, c. which word "(attainted) ' ciſe 


ſhews (as Fleetwood ſaid) the degree of the petſons to whom ref 
the clauſe is referred, via. that they ſhall be ſuch perſons as tha 
were before convicted of treaſon, and put out of the law, the 
and no others, and their proper names or ſurnames are not fer 
expreſſed in the clauſes, and therefore none ſhall be com- lut 


prehended in the words ( attainted perſons) but thoſe wh bee 
were before attainted/in fact, ſo that if Rebere Dudley (the no 
& oy A. 8 | voy plaintiff) ; 


\ 


\ 
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plaintiff) was not before attainted, he is not comprehended 

in the words (attainted perſons). And if the king recites 

that H. B. C. and D. were burgeſſes of ſuch a town, and 

grants to the burgeſſes before-named that they ſhall be diſ- 

charged of toll in other places, or that they ſhall not be 

ſworn on juries out of the town, if they will plead their ex- 

emption elſewhere it was ſaid that they ought to aver that 

they were burgeſſes of the ſaid town, for the grant is to the 

burgeſſes, and none ſhall take benefit of it if he is not ſhewn 

to be a burgeſs, for no other was comprehended in the 

grant. So here none is compriſed in the words (attainted + 

perſons) but he who was before attainted in faQ, for no 

others were comprehended in the words of the aQ, nor in 

the intent of the makers of it, for if they had intended to 

have attainted any others, they would have ſent for them, 

and have heard their anſwer, and have examined the mat- 

ter, which they did not do, as it is well known, the affair 

happening but of late time; and this may be ſufficient to 

diſcover to us the intent of the makers of the act. Where- 

fore inaſmuch as the plaintiff was not before attainted, he 

is out of the words and intent of the ſaid clauſe of attainder. 

And if the defendant has made uſe of this act to attaint him, 

his plea ſhall be double, for then he has pleaded an attain- 

der at common law, and alſo an attainder by ſtatute, which 

requires two anſwers, and therefore it is double. But in 

fact it is not double, becauſe it is not any new matter of 

attainder, but a confirmation of the firſt ſuppoſed attainder, 

and the defendant could not plead the act without mention- 

ing the ſaid ſuppoſed attainder at common law to. which 

the act is referred, for a confirmation cannot be pleaded 

but where the thing which is confirmed is firſt ſhewn, for 

which cauſe the plea is not double. 2 © ARS 
Further as to the eſtoppel, the counſel for the plaintiff „f ponent 

ſaid- that the recital of the attainder by the parliament, recites that A. 

which is a court, ſhall not prejudice the party for divers is attainted of 

cauſes. One is (as Manwood (aid} becauſe it is not“ pre- 06m. 

Ciſely/recited that the plaintiff was attainted, but only by attainder, and 


reference to the record of the attainder. For the words are in fac A is 
not attainted, 


s 0 
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be ſaid, the king's licence to alien to another the-manor of 


Dale, which is held of the king, ut dicitur, is no eſtoppel 


to him, to whom the licence is made, to fay that it is not 
held of the king, but of another, for the tenure in capite is 
not preciſely affirmed, but ut dicitur, which deſtroys every 
abſolute affirmation. So here when the attainder is recited 
to be had, as by the record of it appears, the attainder is not 
affirmed to be otherwiſe than as it appears by the record. 
And if there is no record by which the attainder appears, 
then there is. no abſolute affirmation, by the intent of the 


makers of the act, for they thought that there was mat- 


ter of record to warrant their aſſertion of the attainder, and 
they did not mean that their affertion ſhould warrant any 
more than could be ſupported by the record. So that the 
reference to the record has taken away much of the preciſc- 
neſs of truth from the thing recited. 

And further they ſaid that if the reference to the record 
had been left out, and the act had abſolutely recited that 
the plaintiff was attainted of treaſon, and had confirmed it, 
yet the plaintiff might fay that he never was attainted of 


treaſon, and ſo avoid the act entirely; for this recital can- 


not be taken to proceed but upon information, and the court 
of parliament may be miſ-informed as well as other courts, 
and when they have recited a thing which is not true, it 
cannot be otherwiſe taken but that they were miſ-informed, 
for none can imagine that they would purpoſely recite a 


»Co.Litt.x10.a, falſe thing to be true, ® for it is a court of the greateſt ho- 


4 Inſt. 34 3» 
11 Co. 14. a. 
Pref. to 9 Co, 


fo. 8. a. 


nour and juſtice, of which none can imagine a diſhonoura- 
ble thing. And foraſmuch as the legiſlature always have 
juſtice and truth before their eyes, and their falſe - recitals 
(if there are any) are made upon falſe information, from 
thence it follows that they do not intend any one to be con- 


cluded by ſuch recital grounded upon falſhood, for he that 
ſays to the contrary: affirms that their intent is to oppreſs 


men wrongfully, which is indecent to be ſaid of them, and 


he who infiſts that ſome ſhall.be concluded by ſueh falſhood, 


4 ns the intent of the makers of the and in that 
che ect 


itſelf, for the act is nothing elſe but the intent ion of 
the makers of it. And ſo the recital in out cafe, which is 
ſalſe, and founded upon a falſe information, ſhall not con- 
clude the plaintiff to ſay the truth, but ho may that he 
was not attainted, and ſo avoid the ſtatute of confirmation, 


which has relation to a 2 that never _ here- 
upon the apprentice/put a diverſity where parliament 
are referred to a thing SEE and has no force, . 
8 i where 
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where they are referred to a thing which. is not. For in the 
ne caſe where they are teferted to a tbing which is, and 
A a& is good and adds force to the thing; 
© but in the other caſe it is ,meerly void. And upon this . Rl R 73. 
he cited the caſe in 29. Ed. 3 in a guid juris clamat brought 
by the earl of Hertford and Eſſex, which he recited in this oh _ Zo 
manner: A man endowed his wife of a manor ad oftium ec- Grant 100. Bro- 
cleſæ, and died, and the wife entered, and the heir of the Parlement 82. 
huſband granted the reverſion to one Jahn Matravers in 
fee, and afterwards he being beyond ſea was attainted b 
parliament, and all his lands and reverſions were forfeited, 
| and ſeized into the king's hands, and afterwards the king 
granted the reverſion of the ſaid manor to one in fee, who 
| died, and the reverſion deſcended to his ſon and heir being 
earl of Saliſbury, and afterwards the king by his charter re- 
citing the ſaid attainder of the ſaid John Matravers, and the 
ſervices which he had done when + he was out of the realm, Cf 3991 
and that he was out of the realm at the time of the judgment 
iven, reverſed the ſame judgment, and awarded that the 
aid John Matravers ſhould be reſtored to all his lands and 
tenements, manors, reverſions, &c. and that all gifts, 
alienations, and warranties of the ſame ſhould be null, and 
afterwards the ſame thing was recited in full parliament, 
and there by the aſſent of the whole parliament the ſame 
thing was ratified and confirmed, and afterwards ere 
Matravers granted the ſaid reverſion by fine to the ſaid earl 
of Hertford and Eſſex in fee, and he brought a guid juris 
clamat againſt the ſaid wife and her ſecond huſhand, and 
there all this matter was diſcloſed, and it was there ſaid that 
the words in the patent are only the words of the king, who 
could not of his own head reverſe an award made in parlia- 
ment, ſo that it is but a chartcrof pardon, and although the thing 
was afterwards confirmed by parliament, this could not be 
of any other effect than the grant precedent was, by which 
the judgment could not be reverſed, and therefore no more 
could it by the act of confirmation: Againſt which it was 
there ſaid, that if the words of the king compriſed in the 
Patent had firſt been recited in parliament in ſuch manner. 
8s they were by the king, then it muſt be granted that the 
judgment had been clearly reverſed, and now it ſeems to be 
of the ſame effect, ſince the grant before made by the king 
was recited in parliament, . there approved and ratified ; 
and for this reaſon the court there awarded that they ſhould 
attorn. From which caſe, he ſaid, one may ſee that 
where an act of parliament confirms a thing which is before, 
PART I. "8 as 
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as the king's charter there was, and is vold of effect, as it 
there was, thereby effect ſhall be given to the thing, for he 
ſaid that nothing was done by the parliament but an act of 
confirmation, as he took it by the argument of the caſe in 
the book, notwithſtanding that by the recita) of the cafe by 
the ſerjeant before argument it ſeems as if the parhament 
had added other words of reſtitution above the charter ; but 
thoſe, he ſaid, are the words of the ſerjeanrthere collecting 
| the effect of the matter (as he took it) rather than the true 
«T. 38. H. 6 fact of the caſe, And to the like purpofe he and ſerjeant 
N Manwoed cited the caſe in 38. H. 6. in a guare impedit 
brought by the king againſt the abbeſs of Sion, where it ap- 
pears that king Henry 5, was ſeized of a manor to which an 
advowſon was appendant, and leaſed the faid manor by his 
letters-patent to huſband and wife for their lives, and after- | 
wards the ſame king by his other letters-patent reciting that 
the ſaid buſband and wife had the manor of him, amongſt 
other things, for their lives, granted to the biſhop of IK 
and others that the ſaid matior, amongſt other manors, te- 
nements, and poſſeſſions of the abbey of ſuch a place in 
France, which the ſaid huſband and wife held for their 
lives, ſhould remain to the ſaid biſhop and others after the 
term of life of the ſaid huſhand and wife, Babendum et tenen- 
dum omnia prædicta maneria, terrat, et tenementa, una cum 
advocatione to them and their heits, ad iclum that the 
ſhould grant them to the nuns of Sion when they were found. 
» Watl Compl. ed by the king: Þ And there it was agreed by the court that 
Incumb. 82. the advowſon did not paſs to the tenants for life, becauſe it 
Ante 152 (e) was not granted by ſpecial words; and it was alſo agreed 
a that the advowſon did not paſs to the biſhop and others by 
the ſecond letters-patent, becauſe by the leaſe for life it was 
for the time ſevered from the manor, and then it could not 
paſs by the ſecond letters-patent becauſe it was not ſpecified 
in the premiſſes of the deed before the babendum, for it be- 
ing ſevered and diſmembered from the manor, there ought 
to have been words of grant before the habendum to make it 
paſs : And the caſe ſtanding thus, king Henry 6. recitin; 
the firſt grant for life, and alſo the grant to the biſhop an 
others, by authority of parliament ratified the ſaid letters: 
patent and grants, and there it is touched whether this con- 
firmation by parliament ſhall make the advowſon to paſs by 
the firſt letters-patent or the ſecond, and alo it is touched 
whether, if the ſaid words {ad efe&fum) make a condition, 
this condition is taken away by the confirmation by parſia- 
| . | ment, 
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ment, ot got, and there it is agreed that the condition. je 
Bot taken away by the confirmation, and that the advovſon 
was not madę to paſs by the letters- patent, for the letter -- 
patent are confirmed according to their effect and pur port, 4 
and not otherwiſe, |, Another point is allo there moved, vin. 
that if ſo be the grant of king Henry 5. was void, becauſe oP 
the grant to the biſhop and others was that the ſaid ma nor, 
amongſt other manors,  tenements, and poſſeſſions of the 
abbey of ſuch a place in France, ſhould remain, Sc. and 
the king could not grant the lands of others, that is to ſay, 
the lands of the abbot and convent, in ſuch caſe it ſeemed 
to them that the act of parliament. ſhall. make thoſe lands to 
paſs, for it is there ſaid, if the king grants the land of an- 
other, and it is confirmed by parliament, the grant is made 
good. And fo from theſe caſes it appears that Where an 
Kt of parliament confirms a thing which is, and wants _. * 
force, the act ſhall give fotee to it, and ſhall make it to be 
of effect where it was not before: © But if an act of parliaa 
ment is referred to that which is not, and confirms it, as in NolR. 133. 
our caſe, there the act ſhall be void to all intents, . d And, 
| hereupon the apprentice ſaid that if a town has cuſtoms OY Eg 
which are againſt law or reaſon, and no other cuſtoms, and 144.s twScripe 
their cuſtoms are confirmed by parliament, in ſuch caſe Lit. R. 23g. 
Danby chief juſtice in Long 4 Ed. 4. ſays that ſuch confir- a4, 
mat ion ſhall not extend to thoſe cuſtoms, © fora thing uſed 295. b. Dy. 
meerly contr to law and reaſon is no cuſtom notwith- 263. pl. 37. 
ſtanding the ulage, as the law ſays; and therefore the act 
of parliament which confirms their chſtoms is referred to Cower'slnſt.6 
that which is not, for they have no cuſtoms, for which rea- 
ſon it ſhall be void. So, he ſaid, in 27 H. 8. there was 
an act of parliament made that embezzling or robbery of 
maſters by their ſervants of things ia their cuſtody ſhould 
be felony ; and afterwards in the act of 1 Edu. 6. cap. 12. 
all offences made felony by any act after the coma.ence- 
ment of the reign of king Henry 8. and all branches in the 
ſame concerning the making & any offence felony, ſhall be 
void and repealed, in which act there is a branch by which 
it is provided and ordained, that an af? made in a parliament 
held at Weſtminſter upen divers prorogations the ath day of 
February in the 274b year of the reign of king Henry 8. and 
there continued and kept until the 24th day of April then next 
following, concerning the felonious taking by any ſervant of the 
goods and chattles of the maſter or miſtreſs, and all articles and 
| 38 2 ſſentences 


| + 400 ] ſentences contained in the ſame a? ſhall be in force and + «fea, 
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this repeal notwith/landing. And he ſaid that it was taken 
in the time of king Edw. 6. ſince this act, that the ſaid act 


? Vide Dy. 203. 9 repealed notwithſtanding the ſaid branch, and there- 


pl. 73. 


b Bro. Parlia- 
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fore ſome ſaid to him that they would forbear to arraign any 
that were indicted upon it, becauſe the branch miſrecites 
the act of 27. H. 8. for that ſeſſion commenced the 4th day 
of February in the ſaid 27th year, and continued until the 
14th day of April then next following, and then ended, 
and it did not continue until the 24th day of April, as the 
branch makes mention. And ſo the branch of the act, 
which has reference to a ſtatute made in a parliament com- 
mencing ſuch a day, and continuing until ſuch a day, 
where in truth the parliament did not continue fo long, is 
void. d So that the parliament may miſtake a thing, < and 
ſtatutes which miſrecite things and are referred to them 
ſhall be void, and none ſhall be concluded by them. 4 80 
in our principal caſe, the ſtatute which recites that the 
plaintiff was attainted, and confirms it, where in fa& he 
was not attainted, ſhall be void. And by the intent of the 
makers of the act, who would not that any man ſhould be 
concluded by a thing that is falſly recited, the plaintiff ſhall 
not be eſtopped, nor ſuffer any damage thereby, but ſhall 

avoid the act by averment that he was not -attainted, or by - 
the record pleaded, which amounts to as much. W here- 
fore the counſel for the plaintiff prayed judgment, and a 
writ to the ſheriff to enquire of damages. And many other 
things were ſaid by the counſel on both fides. And after- 
wards the judges having conferred amongſt themſelves, 
judgment was given as here follows. 


The reſt of the At which day before the lady the queen at Weftminfler 


record. 


Jucgment. 


came the parties aforeſaid by their attornies aforeſaid. 


Whereupon all and fingular the premiſſes being ſeen, and 
by the court of the ſaid lady the queen now here more fully 
underſtood, and mature deliberation being thereupon had, 
for that it ſeems to the court of the ſaid lady the queen now 
here that the plea aforeſaid by the aforeſaid Chriftopher in 
manner and form aforeſaid ahove pleaded, and the matter 
in the ſame contained, are inſufficient in law to preclude 
the faid Robert carl of Leice//er from having his action 
aforeſaid againſt the aforeſaid Chriflopher, it is conſidered. 
that the aforcſaid Robert car] of Lgcefler his damages 
againſt the aforeſaid Chriſlapher by occaſion of the treſpaſs 
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aforeſaid ought to recover, c. But becauſe it is unknown 
to, the court of the ſaid lady the queen ,now here what da- 
mages the aforeſaid Robert carl of Leicefler has ſuſtained as 
well by occaſion of the treſpaſs aforeſaid, as for his coſts 
and charges by him ahout his ſuit in this behalf expended, 
therefore the ſheriff is commanded that by the oath of good 
and lawful men of his bailiwick he diligently enquire what 
damages the aforeſaid Robert carl of Leicefler has ſuſtained 
as well by occaſion of the ſaid treſpaſs, as for his coſts and 
charges about his ſuit in this behalf expended : And that the 
inquiſition which, Cc. to the ſaid lady the queen at Wiſts 
minſter on Tueſday next after the octave of St. Michael, un- 
der the ſeal, &c. and the ſeals, c. he ſend, together with 
the royal writ to him thereof directed. The ſame day is 
given to the ſame Robert earl of Lyeicefler there, c. At 
which day before the lady the queen at Veſtminſler came 
the aforeſaid Robert earl of Leicefler by his attorney atore- 
ſaid. And the ſheriff returned a certain inquiſition before 
him taken at Norwich in the ſbirchouſe in the county afore- 
ſaid the 3d day of October in the 13th year of the reign of the 
ſaid lady the queen now, by which it is found that the afore- 
ſaid Robert eail of Leiceſter has ſuſtained damages by occaſion 
of the treſpaſs: aforeſaid, beſides his coſts and charges by 
him about his ſuit in this behalf expended, to 100 marks, 
and for thoſe coſts and charges to 40s. Therefore it is 
conſidered that the aforeſaid Robert earl of Leicefler recover 
againſt the aforeſaid 162%. ng Heyden his damages afore- 
ſaid by the inquiſition aforeſaid above found, and alſo 40s. 
for his coſts and charges by him about his ſuit in this behalf 
expended by the court of the lady the queen here with his 
affont of increaſe adjudged. hich ſaid damages in the 
whole amount to Jo. 135. 4d. And that the aforeſaid 
Cbriſtopher Heydon be taken, c. bitt 


Mete, the plaintiff's counſel prayed that they might ſee N b. 


the judgment when it was drawn before it was entered, and 


the prothonotary ſhewed i to them, and he had drawn it, *Sce Hob. 16% 


that the plea aforeſaid by the aforeſaid Chriſtopher in manner 
and form aforeſaid pleaded is inſufficient in law, We. And, 
the ſaid counſel added to it (and the matter in the ſame con- 
tained is inſufficient, &c.) and they prayed that this might be 
entered, for they ſaid that they demurred upon the matter 
of the plea, and not upon the torm only, and therefore they 
prayed that the ſaid words might be put in, to ſhew that the 
Z matter 
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matter and the ſubltance of it was not ſufhcient to prove the 
plaintiff; attainted. And ſome ſaid that it was not the form 

of « entries in the king „bench top put in the words (an the 
matter in the ſame contained) as it is in the common-bench, 
and ſome queſtion was made bereupon amongſt the judges, 
and afterwards precedents were ſearched, Ss at the end th 
judgment was entered as before appeaſs's with the words, (fs 


the matter in the _ coptained).. v4 
Een 43199 pry Fa) 4 
: — —— 


[+ 401] + dreurt of « o judgment given in the King's Bench in Mi- 


chaelmas term, in which the thirteenth year of the reign of 


Queen Elizabeth ended, upon the general pardon by Parlia- 
nent of the ſaid Queen in the you thirteenth gear pleaded 
| 2 Richard Tae of the city of nterbury, upon bis arraigu- 

ment of felony for killing Elizabeth Pembroke vit of one 
Richard Pembroke, whereof be was indifed i in the ſaid city 
\ before Henry Prowde the $/neen's coroner in the county of the 
- fazd city, upon the view of the body lying dead. And the re- 
cord apptars among the recortls of the ſaid'term in the Ws 

Fer Rot. 12. inter Placita Regniæ. 


Mich. Term T was found by the ſaid indidtment heats wound hene 
13 Hias. of che woman died was given the 12th-day of February, 
A. gives B. a in the ſaid 13th year, and that ſhe died of it the 18th day of 


— lrg June i in the ſame year. And the ſaid Richard Cole upon his ar- 


the ſtrake and taigument pleaded in this diſcharge the-ſaid pardon, by which 
the den bbs all felonies, offences, injuries, miſdemeanors and other 
T7 7 things, cauſes, and quarrels in the act not excepted, 
of all felonies Ahich might be pardoned by the queen, before and until the 
mcanors, zfter- ꝗth day of the ſaid month of February were pardoned, re- 
wards the par- leaſed, and diſcharged againſt the queen, and he averred 


ty wounded Fer that 
dies, altho' this © 

is no felony t Il the death, which is afcer the pardon, yet the felony is pardoned, becauſe the 
miſdemeanor, which i is the cauſe thercof, is pardoned, and conſequently every thing that fol- 
lowed from it is thereby pardoved. Vide 8. P. 1 Rol. R. 139. 3 Mod. 52. 4 Mod. 158. 
A bug 11. 1 H. TEE, C. A I Finch 8. 2 Flach g. Wing, Max. Reg. 19. pl. 67. 3 Bac. 


© IS 
* 


_ Cole's Caſe, in B. R. 
that neither he nor the ſaid offence were excepted in the 
ſaid pardon. And he prayed to be diſcharged. 5 

And (as I was credibly informed, for I was not always 
preſent when the matter was touched) it was debated whe- 
ther or no the pardon ſhould diſcharge him, inaſmuch. as 
the offence of the priſoner was not * felony until the death, 
which happened after the pardon, and therefore the act 
could not pardon the felony which was not then committed. | 
b And hereupon the caſe in 11. H. 4. was cited, where ones M. 11 H. 4. 
who had mortally wounded another was arreſted by two con- 12. pl. 26. Fitz, | 
ſtables, and afterwards they ſuffered him voluntarily to eſ- 22 | 
cape, and after that the perſon wounded died, aud it was Relation = : 
there held that this was not felony in the conſtables, becauſe Ante 258 (a), 
at the time of the eſcape the — * wounded was alive, and x (dhe and 
until his death it was not felony in him that wounded him, 1g there © 
and then the eſcape which was in his life time could not be cited. 
felony. So here this isa felony which commenced after the 
pardon, for which cauſe it cannot be pardoned by the aQ. 

And the court took advice hereupon, and afterwards the 
juſtices agreed that the 2 diſcharged him, becauſe the 
wound given by the priſoner was the cauſe of the felony, the 
giving of which wound, was an offence and miſdemeanor 
againſt the queen, and that being pardoned by the act, all 
the conſequences that followed from the ſaid offence are alſo 
paves thereby. Wherefore the priſoner was diſcharged 

y award of the court. And the judgment was entered as 

follows. | | 

Whereupon all and ſingular the premiſſes being ſeen, The judgment. 
and by the court here more fully underſtood, the ſerjeants 1 Judgments 
of the ſaid lady the queen at law, and the attorney of the f. g 
ſaid queen being hereunto called and preſent, it is conſider- gy,wed, 
ed that the aforeſaid Richard Cole go thereot without day. | 


4 Co. 44 bK. | 


THE END OF THE FIRST PART. 


